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USHEE  V.   SeVEEANOB. 

[30  Mjjxk,  0.] 

Iir  AcnoK  of  Libel  Two  Abticles  can  not  be  Ck>nPLED  to  ascertain  if 
one  of  them  is  libelous  or  not,  the  articles  not  being  pablished  in  the 
same  paper. 

Allegations  of  Plaintiff  being  Proved,  Law  Implies  Mauge  in  the 
defendant,  and  the  burden  of  disproving  it  is  thrown  on  him. 

JuKT  Determines  whether  Language  is  Libelous  or  not. 

Tbespass  on  the  case  by  Samuel  Usher  against  Luther  Sever- 
ance, for  a  libel  published  by  the  latter  in  the  Kennebec  Journal 
of  November  5, 1834.  The  article  accused  Usher,  who  was  post- 
master of  Eingfield,  in  Somerset  county,  of  opening  a  prize 
letter  and  taking  therefrom  a  bill  for  a  large  amount.  The  de- 
fendant admitted  writing  the  article,  but  offered  in  evidence  an- 
other article  published  in  the  same  journal  for  November  19, 
retracting  what  had  been  formerly  said,  and  other  evidence 
tending  to  show  that  he  had  reason  to  believe  the  truth  of  what 
was  stated  in  the  first  article.  Several  instructions  were  asked 
for  by  the  defendant  and  refused.  These  are  stated  in  the  opin- 
ion. The  judge  charged  that  no  action  could  be  maintained  if 
the  article  was  published  without  malice,  but  that  the  article  was 
itself  evidence  of  malice,  as  its  truth  hod  not  been  set  up  in  justi- 
fication; that  defendant  had  a  right,  as  editor,  to  publish  that 
plaintiff  had  been  arrested,  and  upon  what  charge,  but  he  had  no 
right  to  assume  that  plaintiff  was  guilty  or  to  hold  him  out  as 
such.  Jury  found  for  plaintiff;  if  the  instructions  withheld  were 
correct  or  those  given  were  incorrect,  verdict  to  be  set  aside; 
othervdse  judgment  to  be  rendered  thereon. 
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BouleUe,  for  the  defendant. 
Tenney,  contra. 

By  Court,  Whitman,  G.  J.  This  is  an  action  for  the  publica- 
tion of  a  libel  upon  the  plaintiff,  in  a  newspaper  edited  bj  the 
defendant-  A  verdict  was  returned  for  the  plaintiff;  but  with 
the  right  on  the  part  of  the  defendant,  to  have  it  set  aside,  and 
a  new  trial  granted,  "if  the  instructions  requested  and  with- 
held, should  have  been  given,  or  those  which  were  given  were 
erroneous."  The  first  instruction  requested  and  withheld  was, 
<<  that  the  article  of  fifth  of  November  taken  in  connection  with 
that  of  the  nineteenth  is  not  on  its  face  libelous."  This  in- 
struction, we  think  the  judge  did  right  in  withholding.  We 
know  of  no  authorily  for  coupling  two  articles,  not  simultane- 
ously published,  and  not  in  the  same  paper  or  book,  for  the 
purx)ose  of  ascertaining  whether  one  of  them  was  libelous  or 
not.  In  this  case  a  fortnight  intervened  between  the  two  pub- 
lications. The  other  instructions  requested  were,  that,  ''  if  the 
jury  believed,  that  the  defendant,  when  he  published  the  article, 
had  good  reason  to  believe  it  true,  and  published  it  from  good 
motives  and  justifiable  ends,  they  ought  to  find  for  the  defend- 
ant." ''  That  if  the  defendant  published  the  article  in  good 
faith,  believing  the  public  had  an  interest  in  knowing  the  facts 
contained  in  it,  the  burden  of  proving  express  malice  lies  on  the 
plaintiff;"  and,  "  that,  if  from  the  evidence,  they  were  satisfied, 
that  the  defendant  honestly  believed,  that  the  conduct  of  the 
plaintiff  was  such,  as  induced  the  defendant  to  believe  the 
plaintiff  had  been  guilly  of  the  charge  imputed  to  him  by  the 
defendant,  and  that  the  defendant  did  not  publish  the  article 
maliciously,  the  jury  may  well  find  for  the  defendant." 

The  counsel  for  the  defendant,  Mr.  Boutelle,  has  cited  numerous 
authorities,  and  his  argument  has  been  elaborate  and  ingenious  in 
support  of  these  propositions.  But  the  authorities,  upon  examina- 
tion, will  be  found  to  apply  to  a  class  of  cases  very  different  from 
the  one  at  bar.  They  are  cases  arising  from  commimications  to  a 
body  having  power  to  redress  a  grievance  complained  of;  or  having 
cognizance  of  the  subject-matter  of  the  communication,  to  some 
intent  or  purpose  or  other;  and  to  cases  of  communications 
made  confidentially,  or  upon  request,  where  the  party  request- 
ing information  had  an  interest  in  knowing  the  character  of  the 
individual  inquired  after;  and  to  cases  where  a  party  might  be 
honestly  endeavoring  to  vindicate  his  own  interest;  as  in  the 
case  of  the  slander  of  title ;  or  of  guarding  against  any  transao* 
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tion,  which  might  operate  to  his  own  injury;  and  to  cases  of 
words  not  in  themselves  actionable,  except  from  the  special  in* 
jury  which  they  might  occasion. 

The  case  at  bar  is  one  of  a  publication  addressed  to  no  per- 
son or  body  of  men  having  power  to  redress  a  grievance;  and» 
it  is  rather  superfluous  to  add,  not  a  confldential  communication 
to  any  one;  and  does  not  appear  to  have  been  designed  to  guard 
against  any  injury  imminently  threatening  the  individual  in- 
terest of  the  publisher;  nor  does  it  present  a  case  of  words  in 
themselves  not  actionable.  The  allegation  in  the  plaintifiTs 
writ  is,  that  the  publication  accuses  him  of  the  crime  of 
larceny.  This  allegation  being  proved,  malice  is  by  law  im- 
plied, and  it  would  be  for  the  defendant  to  disprove  it.  The 
burden  of  proof  in  such  cases  is  thrown  upon  him.  But  it  is 
incumbent  on  the  plaintiff  first  to  prove,  his  allegation,  that  the 
defendant  has,  by  his  publication,  accused  him  of  the  crime. 
The  terms  of  the  article  may,  to  this  purpose,  be  explicit  and 
unequivocal;  or  they  may  be  obscure  and  unintelligible,  in  the 
absence  of  extraneous  proof  to  show  their  meaning;  as  in  the 
case  of  the  use  of  words,  which  are  mere  provincialisms  or 
cant  phrases,  or  terms  of  art,  or  where  words  are  used  qualify- 
ing or  restraining  the  meaning  of  other  words  used.  In  every 
case  it  is  believed  to  be  the  province  of  the  jury,  under  the 
instruction  of  the  court,  to  determine  the  import  of  the  lan- 
guage used:  1  Car.  &  P.  245.^  The  instruction  of  the  court  i» 
nothing  more  than  the  term  imports.  It  is  not  mandatory  but 
advisory.  The  instruction  requested  of  the  court,  we  can 
not,  therefore,  on  the  whole,  regard  otherwise  than  as  properly 
withheld. 

The  argument  of  the  counsel  for  the  defendant  seems  to  con- 
cede, that  the  presumption  of  malice  in  this  case,  if  the  matter 
of  the  publication  may  be  regarded  as  malicious,  is  inferable 
from  publication;  and  in  the  absence  of  all  evidence  to  the  con- 
trary, the  court  would  be  justified  in  advising  the  jury,  that 
malice  was  to  be  inferred,  but  the  evidence  to  do  away  with  such 
presumption,  as  has  already  been  seen,  must  be  different  from 
that  relied  upon  in  the  defense.  There  was,  then,  no  evidence 
in  the  case,  which  should  have  had  that  effect,  and  the  charge  of 
the  judge  to  the  jury  would  not  seem  to  have  been,  substan- 
tially, at  variance  with  the  position  admitted  by  the  counsel  for 
the  defendant,  to  have  been  correct. 

Judgment  on  the  verdict. 

1.  Hunt  y.  Algar,  6  Car.  k  P.  M6. 
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PuBUG^TioNS  oONGEBNnro  PusLio  Officialb.— Pablication  of  the  trath^ 
from  good  motives  and  for  justifiable  ends,  thongh  it  reflect  on  the  goTem- 
ment  or  its  magistrates,  does  not  constitute  libel;  though  it  is  otherwise  if 
done  with  evil  intent:  BespubUea  v.  Dennie,  2  Am.  Dec.  402.  And  editors 
may  publish  what  they  please  in  relation  to  the  character  and  qualifications 
of  candidates,  but  they  are  responsible  for  the  truth  of  all  they  so  pub- 
lisli:  King  v.  Root^  21  Id,  102.  For  instances  of  publicationa  tliat  have  hmn 
bold  libolous,  aee  Bifjgs  v,  jyennt^ton^  2  Id,  145;  Thomas  v.  Groswell^  5  Id. 
260;  Stow  V.  Converm,  8  Id,  ISO;  M&hbim  v.  Trmdiimy^  19  Id.  152;  King  v. 
Root,  21  Id.  102. 

M ALICE  I's  Lifi£L.^^The  declaration  id  Ubel  need  tiot  ordinarily  allege  thai 
the  words  were  published  fimlicioualy;  it  m  saSicient  to  state  thjit  they  wera 
f&liie  atid  itijuriouii:  ^tn^  v.  Root,  21  Am.  Dec  102-  malicious  intent  is  to  be 
inferred,  aa  a  candnsiQn  of  Uw,  from  the  publication  of  a  libel,  where  there 
is  no  evidence  to  show  the  truth  of  the  alleged  libel,  or  its  pubEcattoci,  for 
some  warrantable  purpose:  ComtmmwtixUh  w  Btanding,  15  Id.  214;  bat  ox- 
prosa  Qialice  must  be  proved  in  privileged  communications i  King  v*  Maci,  21 
Id.  102;  Remingian  v.  Gon{jdon^  la  Id.  421. 


Davis  v.  Feehoh- 

m  Unnm,  2Ul 
ADiaKisTKATOK  13  Pc&soNALLT  LiABLK  On  a  note  wMch  be  eigDi  as  AdminiA- 
tmtor  of  the  deceased, 

TsB  defextdaDt  signed  a  note  as  administrator  of  one  Zadock 
French,  On  this  note  the  present  action  was  brought.  It  was 
agreed  that  Judgment  should  be  rendered  against  him,  either  in- 
dlTidually  and  without  costs,  or  against  him  in  his  representa- 
tive capacity  and  with  costs,  as  the  court  might  adjudge.  The 
case  was  submitted  upon  briefs , 

G^  B.  Moody,  for  the  defendant. 

CuUingt  contra, 

Bj  Court  J  BhspIiEY,  J.  Where  the  cause  of  action  exists 
against  the  in  testate ,  and  the  administrator  for  a  sufScieut  con* 
fiideration  promises  to  pay,  the  action  may  be  brought  against 
him  in  his  own  right,  and  a  general  judgment  should  be  entered 
against  him:  IVIieder  v,  Collurr^  Crq.  Eliz.  406;  Alkui^  \,  Hill, 
Cowp,  284,  But  since  the  statute  of  frauds  such  a  promise 
must  be  in  writing.  And  no  judgment  can  in  such  an  action  be 
entered  against  the  estate  of  the  intestate:  Hatckc8  y.  Saunders , 
Id.  289.  It  was  decided  in  the  case  of  IhTiyinian  v,  BoweU,  Gro, 
Eli2.  01,  where  the  executor  for  a  sufdeient  consideiation  promised 
to  pay  a  debt  due  from  the  testator,  and  the  action  was  brought 
against  him  as  esecutor,  that  a  judgment  against  him  de  honia 
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propriia  was  not  erroneous.  But  in  Segar  y.  Atkinson,  1  H.  Bl. 
102,  where  the  action  was  against  the  administratrix,  it  was  de- 
cided, that  a  count  on  her  own  promise  to  pay  a  debt  due  from 
the  intestate  might  be  joined  with  counts  on  promises  of  the  in- 
testate; and  that  the  proper  judgment  on  all  the  counts  was  de 
bonis  testcUoris,  And  Heath,  J.,  in  delivering  the  opinion,  says: 
"  This  is  the  common  mode  of  declaring  against  executors  and 
administrators  to  save  the  statute  of  limitations;  but  if  it  were 
to  be  considered  as  making  them  personally  liable,  I  do  not 
know  who  would  ever  take  out  administration." 

The  true  doctrine  on  this  subject  appears  to  be,  that  where  the 
cause  of  action  existed  against  the  deceased,  the  executor  or  ad- 
ministrator may  make  himself  personally  liable  by  a  written 
promise  founded  upon  a  sufficient  consideration.  And  in  such 
case  the  action  should  be  brought  against  him  in  his  own  right, 
if  the  plaintiff  would  have  a  judgment  against  him  in  preference 
to  one  against  the  estate.  A  promise  from  the  executor  or  ad- 
ministrator, as  such,  to  pay  a  debt  due  from  the  deceased  may 
be  alleged  in  an  action  brought  against  him  as  executor  or  ad- 
ministrator, And  in  such  case  the  judgment  must  be  de  bonis 
tesiaioris.  But  the  executor  or  administrator  can  not  create  a 
debt  against  the  deceased.  And  it  is  immaterial  how  clearly  the 
intent  to  do  so  may  be  expressed;  for  having  no  power  to  bind 
the  estate  he  only  binds  himself  by  such  a  contract.  And  there 
can  therefore  be  no  judgment  de  bonis  testcUoris;  and  the  action 
should  be  brought  declaring  against  him  in  his  own  right: 
Barry  v.  Rush,  1  T.  E.  691;  Sumner  v.  WOliams,  8  Mass.  199 
[5  Am.  Dec.  83];  Myer  v.  Cole,  12  Johns.  349. 

In  this  case,  the  contract  originated  with  the  administrator, 
and  there  is  no  evidence  that  the  debt  also  did  not,  and  no  judg- 
ment can  be  entered  against  the  estate  which  he  represents. 

Judgment  against  defendant  generally,  without  costs. 


Personal  Liabilitt  of  Executors  ok  Contracts  concerkiko  the 
Estate. — An  administrator  is  personally  liable  for  articles  purchased  by  him, 
though  they  are  for  use  of  an  estate:  Harding  v.  Evans,  29  Am.  Dec.  256; 
though  not  for  funeral  expenses,  unless  he  has  contracted  for  them,  or  ex- 
pressly promised  to  pay  them:  Grtgoi-y  v.  Hooker,  9  Id.  646.  An  executor 
promising  to  pay  a  debt  of  his  testator,  and  who  has  assets  at  the  time  of  the 
promise,  is  personally  liable:  SUighter  v.  Harrington,  7  Id.  715.  So  he  is 
personally  liable  on  contracts  made  by  him  concerning  the  uecessary  matten 
relating  to  the  estate  which  he  represents:  McEldery  v.  McKensde,  27  Id. 
643.  And  where  the  executor  of  a  deceased  partner  carries  on  the  business 
with  the  surviying  partners,  he  becomes  a  copartner,  and  is  liable  personally 
for  the  debts  of  the  company:  AUop  v.  Mather,  21  Id.  703.    An  executor 
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conveying  real  estate  under  an  order  of  the  probate  court  is  personally  liable 
for  a  breach  of  the  covenant  of  warranty  contained  in  the  deed:  Sumner  v. 
WiUiama,  5  Id.  83.  The  principal  case  was  referred  to  with  approval  in 
Lutcomb  V.  Ballard,  6  Gray,  405. 


State  v.  Great  Works  MrLLiNa  and  Mfg.  Cfo* 

[StO  MAxm,  41.] 

Corporation  can  not  Coicmit  a  Crime  or  Misdemeanor,  nor  by  any 
positive  or  afiBrmative  act,  as  a  corporation,  incite  others  to  do  so. 

When  Crime  or  Misdemeanor  is  Committed  under  Color  of  Corpo- 
rate AnTHORTTY,  the  individuals,  and  not  the  corporation,  should  be 
indicted. 

Corporation  can  not  be  Indicted  for  a  Nchsancx  for  obstruoting  a 
navigable  river;  in  such  a  case  the  remedy  is  against  those  persona  by 
whose  procurement  the  nuisance  was  erected. 

IiiDioTHENT  against  the  defendants  for  erecting  a  dam  across 
the  Penobscot  river,  thereby  obstmcting  the  passage  of  rafts. 
The  court  instructed  the  jury  that  the  defendants,  as  a  corpora- 
tion, were  indictable,  if  the  obstructions  had  been  erected  bj 
their  procurement  through  their  agents.  Defendants  excepted 
to  this  instruction,  and  the  jury  returning  a  verdict  for  plaintiff, 
this  appeal  was  taken. 

Bowe  and  Rogers,  for  the  defendants. 

QoodenoWy  aUomey-general,  contra. 

By  Court,  Weston,  C.  J.  A  corporation  is  created  by  law  for 
certain  beneficial  purposes.  They  can  neither  commit  a  crime 
or  misdemeanor,  by  any  positive  or  afiirmative  act,  nor  incite 
others  to  do  so,  as  a  corporation.  While  assembled  at  a  cor- 
porate meeting,  a  majority  may  by  a  vote  entered  upon  their 
records,  require  an  agent  to  commit  a  battery;  but  if  he  does  so, 
it  can  not  be  regarded  as  a  corporate  act,  for  which  the  corpora- 
tion can  be  indicted.  It  would  be  stepping  aside  altogether 
from  their  corporate  powers.  If  indictable  as  a  corporation  for 
an  offense,  thus  incited  by  them,  the  innocent  dissenting  minor- 
ity become  equally  amenable  to  punishment  with  the  guilty 
majority.  Such  only  as  take  part  in  the  measure,  should  be 
prosecuted  as  individuals,  either  as  principals,  or  as  aiding  and 
abetting  or  procuring  an  offense  to  be  committed,  according  to 
its  character  or  magnitude.  It  is  a  doctrine  then,  in  conformity 
with  the  demands  of  justice,  and  a  proper  distinction  between 
the  innocent  and  the  guilty,  that  when  a  crime  or  misdemeanor 
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is  comioitted  under  color  of  corporate  authority,  the  indiyiduala 
acting  in  the  business,  and  not  the  corporation,  should  be  in- 
dicted: Ang.  &  Ames  on  Corp.  396,  sec.  9.  We  think  it  can 
not  be  doubted,  that  the  erection  of  a  public  nuisance  is  a  mis- 
demeanor. There  are  cases,  where  quxiai  corporations  are  in- 
dictable for  the  neglect  of  duties  imposed  by  law.  Towns  for 
instance,  charged  with  the  maintenance  of  the  public  highways, 
are  by  statute  indictable,  for  any  failure  of  duty  in  this  respect. 
The  corporation  here  attempted  to  be  charged,  have  -violated  no 
duty  imposed  upon  them  by  statute.  Whatever  has  been  done, 
was  by  the  hand  or  procurement  of  individuals.  They  may  be 
indicted  and  punished  and  the  nuisance  abated.  We  have  been 
referred  to  no  precedent  where  an  indictment  has  been  sustained 
against  a  corporation,  upon  such  a  charge;  and  in  our  opinion, 
the  individuals  concerned  and  not  the  corporation,  must  be  held 
,  eiiminally  answerable  for  what  has  been  done. 
Exceptions  sustained. 

LiABiLiTT  OF  OoBPOBATiON  FOB  T0BT8:  Sm  notes  to  BidcUe  V.  Proprietor$t 
6  Ami  Dec  85,  and  Orr  v.  Bank  of  UnUed  States,  13  Id.  688.  In  WhitemanU 
Ma^r  V.  WUm.  ASuaq.  R.  R,  Co.,  33  Id.  411,  it  was  held  that  trespan  v%  et 
I  could  be  maintained  againat  a  corporation  aggregate. 


Smallwood  v.  Noeton. 

[20  Maxhs,  83.) 

EMPLOTMXzrr  of  an  Attorkst  is  Proved  Suffioibmtlt  by  hia  aotiDg  at 
such  for  the  plaintiff  and  being  recognized  as  acting  in  that  capadty  oo 
the  records  of  the  conrt. 

Attobney  should  Defend  against  Replevin  Pboobss  to  recover  goods 
seized  on  an  attachment  sued  ont  by  the  attorney  on  a  judgment  obtained 
by  him. 

Plaintiff  in  Replevin  Becomino  Nonsuit,  the  attorney  for  the  attach- 
ment creditor  should  move  for  a  judgment  for  a  return  of  the  property 
levied,  and  for  a  failure  to  do  so,  in  consequence  of  which  the  claim  is  lost, 
the  attorney  is  liable  for  negligence. 

In  Action  against  Attorney  fob  Negligence  in  failing  to  move  for  a 
judgment  for  a  return  of  the  property  when  the  plaintiff  in  replevin  has 
been  nonsuited,  the  attorney  can  not  show  that  the  plaintiff  in  replevin 
was  the  real  owner  of  the  property. 

Assumpsit  against  defendants,  attomeys-at-law,  for  negli- 
gence. In  the  winter  of  1835,  Bichardson,  the  agent  of  the 
plaJptifTs,  sent  a  demand  against  one  Kimball  to  the  defendants 
for  collection.  Suit  was  instituted  in  February,  1835,  and  per- 
sonal property  of  Eimball  attached  by  Leavitt,  a  deputy  sheriff. 
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This  property  was  replevied  by  one  Fiske.  Both  actions  were 
entered  at  the  May  term,  the  defendants  entering  appearance 
both  for  Smallwood  and  for  Leavitt  in  the  replevin  suit.  In  June 
defendants  wrote  to  plaintiffs  informing  them  of  the  commence- 
ment of  the  suit,  and  saying  they  would  secure  the  plaintiffs' 
debt,  as  Fiske  had  no  title.  At  the  October  term,  Kimball  was 
defaulted,  judgment  rendered  against  him,  and  execution  issued 
in  December  following,  but  returned  unsatisfied.  In  March,  1836, 
alias  execution  issued,  but  it  did  not  apx>ear  that  it  was  ever 
placed  in  the  officer's  hands.  The  replevin  suit  was  continued 
to  the  January  term,  when  Fiske  was  nonsuited.  It  appeared 
that  the  judgment  of  the  court  was  not  recorded,  as  no  papers 
had  been  put  on  file  before  the  middle  of  the  vacation  after  ren- 
dition of  judgment.  No  motion  had  been  made  by  defendants  for 
a  return  of  the  goods,  or  that  the  replevin  writ  should  be  placed 
on  file;  the  defendants'  names  appeared  as  attorneys  for  Leavitt, 
and  were  brought  forward  on  the  subsequent  dockets.  It  ajH 
peared  that  Leavitt  employed  Norton  to  defend  the  suit.  The 
defendants  offered  to  prove  that  the  property  attached  belonged 
to  Fitch,  the  plaintiff  in  the  replevin  suit,  but  the  evidence  was 
rejected.  The  court  ruled  in  favor  of  the  plaintiff,  upon  which 
a  default  was  entered,  subject  to  the  opinion  of  the  court;  if  the 
evidence  should  have  been  admitted,  or  if  the  plaintiff  upon  the 
facts  is  not  entitled  to  recover,  the  judgment  to  be  taken  off  and 
a  nonsuit  entered. 

Cooley,  for  the  defendants. 

Hobbs,  contra. 

By  Court,  Weston,  C.  J.  Bichardson  acted  as  the  agent  of 
the  plaintiff,  and  his  testimony  was  admissible  as  such.  The  de- 
fendants were  engaged  as  attorneys  to  prosecute  and  collect  the 
plaintiff's  debt.  They  were  under  legal  obligation  to  discharge 
this  duty  with  competent  skill  and  fidelity.  The  object  of  the 
suit,  instituted  by  them  for  the  plaintiff,  was  to  obtain  judgment, 
and  as  the  fruits  of  it,  satisfaction  of  the  execution,  which  issued. 
They  had  caused  the  debtor's  property  to  be  attached;  and  it 
-was  their  duty  by  all  legal  means,  to  make  that  attachment 
available.  They  became  professionally  charged  with  all  legal 
ancillary  proceedings,  necessary  to  make  the  attachment  effect- 
ual: Dearborn  v.  Dearborn,  15  Mass.  316.  With  regard  to  the 
averment,  that  the  defendants  were  employed,  and  undertook  to 
act,  as  attorneys  of  the  common  pleas,  it  is  sufficiently  proved 
by  their  acting  as  such  for  the  plaintiff,  and  being  recognized  as 
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acting  in  that  capacity,  on  the  records  of  that  court.  A  process 
in  replevin  was  instituted  at  the  suit  of  David  Fiske,  to  defeat 
the  attachment,  procured  by  the  defendants,  for  the  benefit  of 
the  plaintiff.  That  is  necessarily  brought  against  the  officer, 
who  acts  in  trust  for  the  attaching  creditor,  although  he  has 
nominally  the  management  of  the  defense.  The  plaintiff  was 
the  cestui  que  trusty  and  the  defendants  their  attorneys.  From 
this  relation  alone,  they  would  have  been  received  to  defend  the 
replevin.  But  one  of  the  defendants  was  also  retained  by  the 
officer.  Such  being  the  connection  between  these  suits,  the 
plaintiff  having  a  direct  interest  to  defeat  the  replevin,  the  object 
of  which  was  to  render  his  attachment  unavailable,  the  defendants 
owed  a  duty  to  the  plaintiff,  in  defending  against  the  replevin 
process,  as  well  as  to  the  officer.  That  they  so  understood  it, 
and  assumed  to  act  for  the  interest  of  the  plaintiff  in  both  suits, 
is  apparent  from  their  letter  of  June  20,  1835.  But  independ- 
ent of  that  letter,  it  was  their  duty  to  take  care  of  his  i^aterest. 
And  they  could  not  relieve  themselves  from  this  responsibility, 
by  the  employment  or  substitution  of  other  counsel. 

When  the  plaintiff  in  replevin  became  nonsuit,  it  was  their 
duty  to  see  that  the  writ  was  put  on  file,  that  the  record  might 
be  duly  made  up.  They  should  also  have  moved  for  judgment 
for  a  return  of  the  property  replevied.  Without  such  a  motion, 
no  such  judgment  can  be  entered  in  cases  of  nonsuit,  nor  would 
in  such  case  a  failure  to  return  be  a  breach  of  the  replevin  bond: 
Badlam  v.  I\icker  etaL,l  Pick.  284  [11  Am.  Dec.  202];  PeUy- 
grove  v.  Hdyt  f^  oZ.,  2  Fairf.  66.  If  the  defendants  had  fulfilled 
their  professional  duties  to  the  plaintiff,  by  taking  such  measures 
as  to  render  the  replevin  bond  available,  by  the  regular  entry  of 
judgment  upon  nonsuit,  and  for  a  return,  in  a  suit  on  the  bond, 
it  would  have  been  held  forfeited,  and  the  officer,  in  trust  for  the 
plaintiff,  would  have  been  entitled  to  judgment  for  the  value  of 
the  property,  as  well  as  for  the  damages.  Nor  do  we  think,  that 
proof  could  be  received  in  a  suit  on  the  bond  that  the  property 
was  in  Fiske.  Judgment  for  return  should  be  complied  with  in 
terms,  or  the  obligors  held  liable  to  respond  in  damages.  It 
would  be  against  the  legal  effect  of  that  judgment,  to  open  the 
question  of  property  in  a  suit  on  the  bond.  The  time  to  have 
tried  that  question  was,  while  the  suit  in  replevin  was  pending. 
It  would  be  a  very  extraordinary  derangement  of  the  regular 
course  of  legal  proceedings  to  suffer  the  plaintiff  in  replevin  to 
abandon  a  process,  expressly  provided  to  enable  him  to  vindicate 
his  title  to  property  taken  from  the  custody  of  the  law,  and  sub- 
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^equentlj  to  try  his  rights,  under  the  bond,  which  he  is  requiix^d 
to  give  to  prosecute  his  replevin  with  effect.  If  such  evidence 
would  not  be  available  in  defense  of  the  bond,  it  can  not  avail 
the  defendants,  for  neglecting  the  proper  legal  steps  to  render 
-the  bond  effectual,  for  the  benefit  of  the  plaintiff.  But,  aside 
from  the  question  of  title,  he  would  have  been  entitled  to  the 
-twelve  per  cent,  which  the  officer  would  at  all  events  have  recov- 
•ered  for  his  use. 

The  liability  of  the  defendants  being  sustained  by  the  proof, 
^e  are  satisfied,  that  under  the  general  issue,  a  cause  of  action 
is  sufficiently  set  forth  in  the  second  count.  The  default  is  to 
-stand,  and  ihe  case  referred,  for  the  assessment  of  damages,  as 
lias  been  agreed  by  the  parties. 

LlABIUTT  OF  AtTORNKT  FOB  NbQLIOBNCE  AND  WaHT  OF  SkZLL. —  FOT  ft 

•dlMnanon  of  thii  sabjeot  see  note  to  lUeh  v.  SeoU^  94  Am.  Deo.  80. 


Dennibon  V.  Thomaston  Mutual  Ins.  Co. 

[20  Maims,  105.1 

"Wherb  Pouo7  Required  Insured  to  State  Distance  of  BuiLDcro  ic 
sored  from  the  neighboring  buildings,  an  omission  to  mention  bnildings 
on  another  street,  and  from  which  there  was  no  reasonable  apprehension 
of  danger,  is  not  such  a  suppression  of  the  truth  as  invalidates  the  policy, 
though  the  fire  is  communicated  from  them. 

fiZPRESSION    of    an    OPINION    NOT  A  MISREPRESENTATION,   WHEN. — Where 

the  insured,  in  answer  to  a  question  as  to  the  locality  of  nei^boring 
buildings,  described  certain  sheds  in  conformity  to  the  truth,  but  added 
that  they  '* would  not  endanger  the  buildings  if  they  should  bum,**  this 
addition  ia  but  matter  of  opinion,  and  would  not  amount  to  a  misrepre- 
sentation, if  honestly  made. 

AonoN  upon  a  policy  of  insurance.  The  policy  contained  a 
provision  to  the  effect  that  the  insured  would  not  )>e  entitled  to 
any  indemnification  if  any  circumstance  material  to  the  risk  be 
suppressed.  It  appears  that  two  wooden  buildings  stood  on  the 
street  l)ack  of  the  insured  property.  The  fire  arose  in  these, 
spread  to  some  wooden  sheds  (mentioned  in  the  policy),  and 
thence  to  the  insured  buildings.  The  wooden  buildings  were 
not  mentioned  in  the  policy.  The  remaining  facts  necessary  to 
a  comprehension  of  the  case  apx)ear  from  the  opinion.  Verdict 
ior  plaintiff  subject  to  the  opinion  of  the  court;  if  entitled  to 
recover,  judgment  to  be  entered  on  the  verdict;  and  if  entitled 
to  interest  from  an  earlier  date  than  sixty  days  after  affidavit 
burnished  and  notice  annexed,  verdict  to  be  amended  accordingly. 
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Preble^  for  the  defendants. 

Rogers  and  Cutting,  for  the  plaintiff. 

By  Court,  WmmAN,  C.  J.  A  verdict  was  taken  for  the 
plaintiff  subject  to  the  opinion  of  the  court,  upon  a  report  of 
the  judge,  before  whom  the  trial  was  had,  of  the  evidence,  and 
rulings  by  him  made  in  the  progress  of  the  trial.  And  it  is 
agreed,  that  such  judgment  shall  be  entered,  either  upon  the 
verdict  or  upon  nonsuit,  as  the  court  may  deem  reasonable. 

The  action  is  upon  a  policy  of  insurance  against  fire,  under- 
^written  by  the  defendants,  on  the  dwelling-house  of  the  plaintiff, 
situated  in  Bangor,  which  was  consumed  by  fire.  The  defend- 
ants for  their  defense,  rely  upon  what  they  consider  to  have 
been  a  misrepresentation  made  at  the  time  the  policy  was 
effected.  The  misrepresentation  alleged  is  contained  in  the 
answer  to  a  written  interrogatory,  propounded  to  the  plaintiff, 
as  to  the  distance  of  other  buildings  from  the  premises  insured. 
The  answer  was  in  these  words:  ''East  side  of  the  block  are 
small  one-story  woodsheds,  and  would  not  endanger  the  build- 
ings if  they  should  bum."  In  evidence  it  apx>eared,  that  small 
sheds  projected  out  from  near  the  back  part  of  the  brick  block 
of  buildings  (one  of  which  was  the  house  in  question),  twenty- 
four  feet,  being  twelve  feet  in  width,  and  eight  feet  stud;  and 
leaving  a  passage  way  in  the  rear  of  them,  of  fourteen  feet  wide, 
adjoining  some  two-story  wooden  buildings,  standing  on  an- 
other street,  forty-nine  feet  from  the  plaintiff's  house,  and  in 
which  the  fire  which  consumed  the  plaintiff's  house,  originated. 
The  first  question,  which  arises,  is,  was  Uus  a  misrepresenta- 
tion, or  was  there  a  suppression  of  the  truth  tantamount  there- 
to, and  material  to  the  risk?  It  does  not  seem  to  be  necessary, 
in  order  to  avail  the  defendants  in  their  defense,  that  the  mis- 
representation or  suppression  of  the  truth  should  have  been 
willful.  If  it  were  but  an  inadvertent  omission,  yet  if  it  were 
material  to  the  risk,  and  such  as  the  plaintiff  should  have 
known  to  be  so,  it  would  render  the  policy  void. 

In  the  case  at  bar  it  has  now  been  rendered  undeniable,  that 
the  burning  of  the  two-story  buildings,  on  another  street,  en- 
dangered the  plaintiff's  house;  and  to  the  interrogatory  pro- 
pounded it  now  would  seem,  that  the  existence  of  those  buildings 
might  with  propriety,  have  been  stated.  But  this  does  not 
proVe,  that,  before  the  occurrence  of  the  fire,  it  would  have  been 
deemed  material  to  name  them,  as  being  near  enough  to  put  the 
{plaintiff's  house  in  jeopardy.     It  is  not  an  imfrequent  occur* 
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rence,  after  a  disaster  has  happened,  that  we  can  clearly  discern 
that  the  cause,  which  may  have  produced  it,  would  be  likely  to 
have  such  an  effect,  while,  if  no  such  disaster  had  occurred,  we 
might  have  been  very  far  from  expecting  it.  In  this  case  it  is 
essential  to  determine  whether  the  plaintiff  was  bound  to  have 
known  that  a  fire  originating  in  the  two-story  wooden  buildings, 
would  have  endangered  the  burning  of  his  house.  If  as  a  man 
of  ordinary  capacity,  he  ought  to  have  had  such  an  apprehension, 
then  he  ought  to  have  named  those  buildings  in  reply  to  the  in- 
terrogatory propounded;  for,  what  a  man  ought  to  have  known, 
he  must  be  presumed  to  have  known.  This  knowledge,  in  a 
case  like  the  present,  must  have  been  something  more  than,  that 
by  possibility  a  fire  so  originating  might  have  endangered  his 
house.  This  kind  of  knowledge  might  exist  in  regard  .to  a  fire 
originating  in  almost  any  part  of  a  city  like  Bangor;  for  a  fire 
originating  in  an  extreme  part  of  it,  if  the  wind  were  high  and 
favorable  for  the  purpose,  might  endanger  all  the  buildings, 
however  remote,  standing  nearly  contiguous  one  to  another,  to 
the  leeward  of  it.  Any  danger  like  this  could  not  have  been  in 
contemplation,  when  the  interrogatory  was  propounded.  Such 
buildings  only  as  were  so  nearly  contiguous  as  to  have  bsen,  in 
case  a  fire  should  originate  therein,  productive  of  imminent  haz- 
ard to  the  safety  of  the  plaintiff's  dwelling,  could  have  been  in 
view  by  the  defendants.  And  the  question  is,  were  the  two-story 
wooden  buildings  of  that  description  ? 

In  reference  to  this  question,  it  may  not  be  unimportant  to 
consider,  that  the  defendants,  at  the  time  when  this  policy  was 
effected,  had  an  agent  residing  in  Bangor,  whose  business  it  was 
to  attend,  in  their  behalf,  to  the  applications  for  insurance  from 
that  quarter.  It  may  be  believed,  that  the  selection  of  this  in- 
dividual was  the  residt  of  knowledge,  with  regard  to  his  intel- 
ligence and  capacity  for  such  purpose.  It  was  not,  however, 
his  business,  perhaps,  to  prepare  representations  to  be  made  by 
applicants  for  insurance.  But  it  did  so  happen,  that  he  assisted 
the  plaintiff  in  preparing  the  answers  to  the  standing  interroga- 
tories, one  of  which  is  the  interrogatory  before  named,  intended 
to  produce  a  representation  upon  which  to  found  the  estimates 
of  the  propriety  of  assuming  the  risks  proposed.  He,  it  seems, 
examined  the  premises,  looked  at  the  woodsheds,  and  the  two- 
story  wooden  buildings  beyond  them.  To  him  it  did  not  seem 
to  have  occurred  that  the  vicinity  of  those  buildings  was  such 
as  to  render  it  necessary  that  the  two-story  wooden  buildings 
should  be  named  in  answer  to  the  interrogatory;  for  he,  at  the 
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request  of  the  plaintiff,  penned  the  reply  thereto  as  he  thought 
proper.  It  does  not  appear  that  any  witness  has  testified,  that, 
anterior  to  the  disaster,  he  should  have  anticipated  such  an 
event  as  within  the  range  of  probability.  What  other  individu- 
als of  intelligence  did  not  foresee  to  be  likely  to  occur,  could 
not  reasonably  be  expected  of  the  plaintiff.  And  what  he  could 
not  be  expected  to  know,  he  can  not  be  considered  as  cidpable 
for  not  knowing.  And  what  he  could  not  be  expected  to  ap- 
prehend, he  could  not  be  bound  to  communicate;  and,  in  not 
communicating  any  such  fact,  he  could  not  be  considered  as 
guilty  of  concealing  it,  even  inadvertently,  and  much  less  will- 
fully. 

As  to  the  wooden  sheds,  they  were  named;  and  the  description 
given  of  them  is  precisely  in  conformity  to  the  truth.  They 
were  named,  however,  in  connection  with  an  opinion,  that  if 
they  took  fire,  they  would  not  endanger  the  house.  There  is, 
then,  no  misrepresentation  with  regard  to  their  existence.  The 
misrepresentation  complained  of,  in  reference  to  them,  is 
merely  in  matter  of  opinion.  But  opinions,  if  honestly  enter- 
tained, and  honestly  communicated,  are  not  misrepresentations, 
however  erroneous  they  may  prove  to  be.  That  this  opinion 
was  uttered  bona  Jide^  and  in  perfect  singleness  of  heart  and 
purpose,  may  well  be  believed,  and  may  fairly  be  deducible 
from  the  fact,  that  it  was  expressed  in  concurrence  vdth  the  un- 
questionable belief  at  the  time,  of  its  correctness,  by  the  confi- 
dential friend  of  the  defendants.  An  opinion  so  uttered,  if  not 
in  good  faith,  might  well  be  complained  of,  as  it  might  tend  to 
throw  the  defendants  off  their  guard.  In  such  case,  it  might 
tend  to  show  a  fraudulent  design;  and  in  connection  with  evi- 
dence of  misrepresentation  of  facts,  even  short  of  what  other- 
wise might  be  necessary  to  vacate  a  contract,  would  be  likely  to 
have  that  effect. 

But  it  is  by  no  means  clear,  if  the  fire  had  not  originated  else- 
where than  in  the  sheds,  that  it  would  have  been  attended  with 
essential  danger  to  the  main  building.  The  neighbors  and  fire- 
men of  the  city,  might  be  expected  to  be  able  to  extinguish  a 
fire  so  originating.  Such  buildings  are  easily  pulled  to  pieces; 
and  an  engine  brought  to  bear  upon  them  would  do  great  ex- 
ecution. It  may  therefore,  oven  now,  be  veiy  questionable, 
whether  the  opinion  complained  of  may  not  be  adopted  as  well 
founded  to  a  very  considerable  extent  at  least.  As  to  the  tes- 
timony of  the  witnesses,  touching  the  condition  of  the  fire  de- 
partment and  its  exertions,  and  whatever  relates  thereto,  we  see 
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no  ground  from  thence  arising,  to  question  the  correctness- 
of  the  finding  of  the  jury.  The  most  that  can  be  said  of  thai 
part  of  the  eyidence  is,  that  it  is  irrelevant,  and  not  of  a  ten- 
dency to  influence  a  jury  one  way  or  the  other. 

We  are  of  opinion,  therefore,  that  judgment  must  be  entered 
upon  the  verdict,  with  interest  as  agreed. 

Dbsgbiftion  op  Propebty  in  Policy  op  Insubanob,  Matsbiautt  of:  Se» 
.  FovdUr  V.  j£tna  Itis,  Co.,  16  Am.  Dec  460,  where  this  subject  la  fully  dis- 
cussed; also  Jefer807i  Ins,  Co,  v.  Cotlital,  22  Id.  567;  Fourmert*  Ins.  Co.  v. 
Snyder^  30  Id.  118;  ^tna  Fire  Ins,  Co,  v.  Taylor,  Id.  90;  Strong  v.  Mam^ 
faehnrtri  Ins.  Co.,  20  Id.  607. 


GrOODNOW  V.    HOWB. 

[20  Mahoe,  164.] 
Obbditor's  DisoorNTiKo  Draft  Sent  Him  bt  Debtor  and  giving  the  latter 
credit  before  the  draft  is  honored,  will  not  conclude  him  in  the  absence 
of  negligence  or  want  of  fidelity;  and  having  taken  up  the  draft  after  ita 
dishonor,  he  is  entitled  to  recover  that  amount  from  the  debtor. 

Defendakt  being  indebted  to  plaintiff,  remitted  to  him  a  draft 
drawn  by  L.  D.  Shaw,  payable  to  N.  D.  Shaw  and  indorsed  by 
him,  requesting  plaintiff  to  credit  him  for  it  when  paid.  Plaint- 
iif  discounted  the  draft  and  credited  defendant  with  the  proceeds. 
It  afterwards  was  protested  by  the  bank  for  non-acceptance; 
and  notices  of  this  were  given  plaintiff,  who  forwarded  them  to 
defendant.  At  maturity  the  draft  was  protested  for  non-pay- 
ment and  was  taken  up  by  plaintiff,  who  inclosed  it  to  Messrs. 
Hobbs,  of  Eastport,  the  defendant  living  in  New  Brunswick, 
requesting  them  to  forward  it  to  defendant;  that  Messrs.  Hobba 
returned  the  draft  saying  they  had  attempted  to  make  a  settle- 
ment with  the  drawer,  but  unavailingly,  as  he  would  not  pay  the 
damages;  they  also  returned  to  plaintiff  a  new  draft  between  the 
same  parties  for  the  same  amount  and  costs  of  protest,  but  not 
for  damages,  telling  plaintiff  to  retain  either  at  his  election  and 
return  the  other.  Plaintiff  retained  the  old  draft,  and  sent  back 
the  other  to  Messrs.  Hobbs,  and  inclosed  the  protested  draft  to 
some  one  at  Eastport.  It  did  not  appear  that  defendant  ever 
received  it.  The  evidence  showed  that  defendant,  on  hearing  of 
the  plaintiff's  taking  the  new  draft,  wrote  to  him  approving  of 
his  course.  Default  to  be  entered  for  such  sum  as  plaintiff  is 
entitled  to  recover. 

HobbSf  for  the  defendant. 

D.  T,  Orangery  contra. 
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By  Court,  Weston,  C.  J.  The  draft  in  controversy  was  re- 
mitted by  the  defendant  to  the  plaintiff,  with  a  request,  that 
when  paid,  it  should  be  passed  to  his  credit,  he  being  indebted 
io  the  plaintiff.  This  imposed  upon  the  latter  reasonable  fidel- 
ity, in  discharge  of  his  trust.  He  was  liable  to  no  other  risk  or 
hazard,  in  relation  to  the  business.  He  put  it  in  train  for  col- 
lection, by  causing  it  to  be  discounted  at  the  Union  bank,  at 
Boston.  This  did  not  increase  the  hazard  to  the  defendant  or 
to  the  parties  to  the  draft.  It  enlisted  the  vigilance  of  the 
bank  in  the  collection,  they  having  great  facilities,  through  their 
officers,  and  by  their  extensive  correspondence.  The  defendant, 
when  advised  of  what  was  done,  made  no  objection;  but  in  hi» 
letter  of  March  18, 1837,  acknowledging  the  receipt  of  the  na- 
ticee,.  requested  that  the  draft  might  be  returned  to  him,  that  h& 
might  call  on  the  indorser.  If  he  had  disapproved  of  the 
plaintiff's  course,  or  claimed  to  hold  him  responsible  for  the 
draft,  or  any  part  of  the  damages  or  expense,  he  was  required, 
upon  the  principles  of  fair  dealing  between  merchants,  so  to- 
have  apprised  him.  The  fact,  that  the  plaintiff  credited  the  de- 
fendant with  the  avails,  before  the  draft  had  been  honored^ 
ought  not  to  conclude  him,  unless  chargeable  with  negligenoe,. 
or  a  want  of  fidelity.  And  this  is  not  imputable  to  him,  from  any 
evidence  presented  in  the  case.  The  banks  and  the  notaiy  were 
the  usual  and  approved  agents,  proper  to  be  employed  in  the 
discharge  of  the  duty  confided  to  him.  Failing  to  realize  the 
expectations  of  the  defendant,  he  advises  him  of  the  result  and 
forwards  to  him  notices  for  the  indorser  and  drawer,  which  were 
received  and  transmitted.  It  thereupon  became  the  business  of 
the  defendant  to  resort  to  the  parties  for  payment.  Isaac 
Hobbs,  the  deponent,  remitted  a  new  draft  to  the  plaintiff, 
which  he  was  to  retain  or  not,  at  his  election;  and  of  this  the 
defendant  approved.  The  plaintiff  promptly  returned  the  new 
draft.  Having  done  his  duiy,  and  fully  advised  the  defendant, 
if  Neal  D.  Shaw,  the  indorser,  was  ready  and  willing  to  pay  the 
amount  of  the  draft,  without  the  damages,  it  was  for  the  defend- 
ant to  decide,  whether  that  proposition  would  be  acceptable. 
We  are  not  aware,  that  the  plaintiff  was  bound  to  adjust  the 
matter  upon  those  terms. 

Upon  the  whole,  if  any  loss  has  been  sustained,  it  does  not 
appear  to  us,  that  it  should  fall  upon  the  plaintiff.  He  was  act- 
ing for  the  defendant,  and  faithfully  discharged  his  duty.  The 
defendant,  as  is  fairly  to  be  implied  from  his  correspondence^ 
was  satisfied  with  what  he  had  done.     The  plaintiff  is  justly  en* 
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tiUed  then  to  charge  back  the  amount  of  the  draft,  and  to  add 
thereto  the  damages  and  expenses,  by  him  actually  paid;  and 
judgment  is  to  be  made  up  accordingly. 


Debt,  how  far  Extikocished  by  Givino  Note  or  Order.— Where  a 
note  or  order  is  given  by  debtor  for  a  pre-existing  debt,  it  is  presumed  to  be 

in  payment  uf  it;  Marifdy  v.  McUt^^  4  Am.  Dec.  105 j  Tlmdicrv,  Dhif^morc, 
Id.  Gl;  Whmeckv.  V^u  NtM,  G  Id.  3S3;  lamer  v.  NohUhm-Qugh,  M  Id.  4Sj 
Anvjkt  V.  Camp,  7  Id.  32S.  And  an  acceptance  of  a  not^  or  oriler  in  satis- 
faction of  a  debt  discharges  it:  AfKhotji  v.  Sh^ard^  1  Id.  G;  NuUhin^  v, 
OkoU^  24  Id.  634;  Harrison  v,  Nichi,  27  Id,  638^  Oienn  v.  Smiih,  20  Id. 
45*2;  Homes  v.  Smt/iL  33  Id.  650.  But  the  note  or  bill  must  bo  exprcialy  re- 
ceived aa  payment:  Bardli  v.  Brown,  10  Id.  GS3;  Murrat^  v.  €huvn*n€ur,  I 
Id.  177;  PatapBco  /«*.  Ci}.  v,  SmUh,  U  Id,  2G8j  Johmofi  v.  We^d,  G  Id.  270; 
MiOfion  T.  Whittock,  13  Id.  533;  Tobetf  v.  Barber,  4  Id.  3S)j  otherwise  it  will 
not  operate  to  exiingniah  the  debt:  PaUshali  v,  Affthorp,  1  Id.  3  (but  see 
ArmM  t.  Camp,  7  Id.  328);  Fatapsca  /jw.  Co.  v.  ^wie/t,  14  Id.  268;  Btf^d  v. 
Fan  Oslrftnrf,  10  Id.  529;  Mnldon  v,  JFAtifocii,  13  I^i.  633;  Ciopp^r  v.  L^fwon, 
16  Id.  294;  i/aj<  v.  BoMer,  Ifl  Id.  536;  OoMd^  v.  Cat«,  27  Id.  404. 


DUBHAM   V.    AlDEN. 

l^  Mains,  S^-l 
OOKTETAKCE  BY  MoRTQAGOK  A^'D  MoTiTGArjEE.— Where  the  mortgagee  joiDS 
with  the  raortgsgor  In  n  deed  conveying  the  mortgaged  premifies,  together 
with  a  smalJer  parcel  owned  hy  the  n^orfcgagee  in  aeveraity,  the  deed  c^n* 
taining  a  covenant  that  the  priitmises  are  froe  from  iocumhnmees,  he 
will  be  i>gt0ppcd  to  aaa^rt  his  mortgage,  the  deed  m^Ling  no  escception  of 
it,  aod  he  not  giving  tho  purchaser  notice  that  he  claimed  any  title. 

Writ  of  entry  to  obtain  Judgment  as  on  a  mortgage.  The 
following  facts  were  agreed  upon :  Durham  being  the  owner  of 
a  tract  of  land,  conveyed  seven  eighths  of  it  to  one  Morrill,  and 
took  a  mortgage  from  MorriU  to  secure  the  unpaid  purchase 
money.  Afterwards,  Morrill  and  Durham  united  in  a  deed  con- 
veying said  tract  to  one  Menili,  Morrill  conveying  seven  eighths 
and  Durham  one  eighth.  The  deed  contained  the  following, 
among  other  covenants:  "And  we  do  covenant  with  the  said 
MeiTill,  his  heirs  and  assigns,  that  we  are  lawfully  seised  in  feo 
of  the  aforegranted  premises  j  that  they  ai^  free  of  incum- 
brances."' The  deed  in  lio  way  mentioned  Durham's  mortgage. 
Some  months  after,  Durham,  by  consent  of  Morrill,  entered 
upon  the  premiseSj  for  condition  broken  and  to  foi^close  Mor- 
rill *s  right  to  redeem.  MeiTiilj  after  the  entry,  deeded  the  land 
to  the  tenant.  If,  on  the  facts,  the  action  can  be  maintained, 
judgment  to  be  for  demandant;  if  not,  for  the  tenants,  with 
costs;  provided,  however,  if  the  court  should  think  the  demand- 
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anf  8  coTenants  should  cover  the  said  seven  eighths,  the  judg- 
ment for  tenant  to  be  without  costs. 

Kelley,  for  the  demandant. 

Crosby,  contra. 

Bj  Court,  Sheflet,  J.  It  appears  from  the  agreed  statement 
that  the  demandant  as  mortgagee  in  fee  held  the  title  to  seven 
eighths,  and  had  an  indefeasible  title  to  the  other  eighth  of  a 
tract  of  land,  of  which  the  demanded  premises  were  a  part. 
And  that  he  united  with  his  mortgagor  in  a  deed  conveying  the 
premises  to  Daniel  Merrill,  from  whom  the  tenants  derived 
their  title.  By  this  deed  the  demandant  conveyed  one  eighth 
and  his  mortgagor  seven  eighths  with  warranty.  Admitting  the 
covenants  to  be  several,  and  not  joint,  the  effect  of  this  trans- 
action is,  that  the  demandant  knowingly  becomes  a  party  to  the 
most  solemn  assurance  made  by  his  mortgagor  under  his  hand 
and  seal,  that  the  seven  eighths  *'  are  free  of  all  incumbrances" 
and  that  '*  he  has  good  right  to  sell  and  convey  the  same." 
And  he  does  this,  while  he  held  a  mortgage  covering  the  prem- 
ises, on  which  was  then  due  more  than  double  the  amount  of 
the  purchase  money,  without  causing  any  exception  of  his  own 
title  to  be  introduced;  and  without  giving  any  information  to 
the  purchaser  that  he  claimed  any  title,  or  that  the  grantor's 
title  was  defective.  Under  such  circumstances  he  is  as  much 
bound  by  the  declarations  of  his  mortgagor  as  if  they  were  his 
own.  It  would  be  a  fraud  upon  the  purchaser  to  permit  him 
now  to  disturb  that  title:  Wendell  v.  Van  Bensselaer,  1  Johns. 
Ch.  344;  Starrs  v.  Barker,  6  Id.  166  [10  Am.  Dec.  316];  1 
Story's  Eq.  376;  Hatch  v.  Kimball,  16  Me.  146.  It  would  be  no 
1^^  excuse,  if  done  through  ignorance  or  inattention,  for  it  is 
more  just  that  he  should  be  the  loser  under  such  circumstances 
than  that  the  innocent  and  faultless  purchaser  should. 

Judgment  for  the  tenants. 


Baxter  v.  Bradbury. 

[20  Maihs,  960.] 

Lr  Action  for  Breach  of  Covenant  of  Seisin  the  defendant  may  offer 
in  evidence  deeds  to  himself  subsequent  to  his  deed  to  plaintiff  to  de- 
feat the  action,  as  these  deeds  inure  to  the  phuntiff  by  virtae  of  tlie  gen* 
eral  covenant  of  warranty  in  his  deed. 

WosKB  Party  Acquires  Title  after  Conveyance  with  General  War- 
ax.  Dxo.  Vox.,  xxxvn— 4 
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BANT7,  the  title  thus  acquired  inures  to  the  benefit  of  his  grantee,  and 

the  grantee  then  has  no  right  to  elect  whether  or  not  to  reject  the  title. 
Damages  are  Nominal,  though  Wabrantob  had  kot  the  Title  when  be 

made  his  conveyanoe,  if  before  recovery  against  him  he  has  obtained  the 

tiUe. 
Estate  in  Fee  is  Pbesumed  to  Descend  on  Death  of  Ancestor  in  par. 

snance  of  the  laws  of  inheritance,  unless  the  descent  is  shown  to  have 

been  interrupted  by  a  devise. 

AcnoN  for  breach  of  covenant  of  seisin  in  a  deed  of  warranty, 
dated  August  3,  1835.  To  prove  breach  plaintiff  produced  a^ 
deed  of  warranty  from  one  Peck  to  Joy,  dated  July  27, 1799,  of 
the  premises  in  question.  The  defendant  offered  in  evidence  a 
deed  of  quitclaim  from  Amos  Whitney  to  himself  of  one  of  the  loia 
in  question,  and  a  warranty  deed  from  Whitten  of  another  lot. 
This  evidence  was  rejected.  A  contract  of  Joy  dated  June,  1836, 
to  convey  other  portions  of  the  premises  to  the  defendant,  and  a 
deed  from  Joy's  heirs  dated  October  20, 1837,  after  the  commence- 
ment of  this  suit,  were  also  offered  and  rejected.  By  consent  a 
default  was  entered  and  damages  assessed  at  the  amount  of  the 
consideration  money  and  interest,  subject  to  the  opinion  of  the 
whole  court;  if  the  evidence  was  improperly  rejected  ihe  de 
fault  to  be  taken  off  and  the  case  to  stand  for  trial. 

Appleton,  for  the  defendant. 

Rogers  and  Cooley,  contra. 

By  Coui*t,  Weston,  C.  J.  It  is  assumed  in  argument,  that  Amos 
Whitney  and  Thomas  Whitten  were  seised  of  the  lands  described 
in  their  respective  deeds  to  the  defendant,  dated  August  24, 
1835.  The  lands  constitute  a  part  of  that,  which  is  the  subject- 
matter  of  this  suit.  These  deeds,  with  the  evidence  of  their 
seisin,  were  rejected  as  inadmissible,  by  the  presiding  judge  at 
the  trial.  If  this  evidence  could  legally  have  any  effect  upon  the 
right  of  the  plaintiff  to  recover,  or  upon  the  measure  of  damages, 
it  ought  not  to  have  been  rejected.  The  rules,  which  have  been 
established  to  determine  the  measure  of  damages,  upon  the 
breach  of  covenants  in  deeds  for  the  conveyance  of  real  estate, 
have  been  framed  with  a  view  to  give  the  party  entitled  a  fair  in- 
demnity for  damage  he  has  sustained.  Thus  if  the  covenant  of 
seisin  is  broken,  as  thereby  the  title  wholly  fails,  the  law  restores 
to  the  purchaser,  the  consideration  paid,  which  is  the  agreed 
value  of  the  land,  with  interest.  But  in  this,  as  well  as  in  other 
covenants,  usual  in  the  conveyance  of  real  estate,  if  there  exist 
facts  and  circumstances,  which  would  render  the  application  of 
the  rule  inequitable,  they  are  to  be  taken  into  consideration  by  » 
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juiy:  Ldand  y.  Stone ^  10  Mass.  459.  The  coyenant  was  io tended 
to  secure  to  the  plaintiff  a  legal  seisin  in  the  land  convejed.  If 
it  is  broken  and  he  fails  of  that  seisin,  he  has  a  right  to  reclaim 
the  purchase  money.  But  if  in  virtue  of  another  covenant  in  the 
same  deed,  which  was  also  taken  to  assure  to  him  the  subject- 
matter  of  the  conveyance,  Ue  has  obtained  that  seisin,  it  would 
be  altogether  inequitable  that  he  should  have  the  seisin,  and  be 
allowed  besides  to  recover  back  the  consideration  paid  for  it. 
The  rule  as  to  the  measure  of  damages  for  the  breach  of  this 
covenant,  which  is  just  in  its  general  application,  could  never  be 
intended  to  apply  to  such  a  case.  In  WhUing  v.  Davey^  15 
Pick.  428,  it  is  strongly  intimated  by  the  court,  that  this  rule 
may  have  exceptions,  as  it  undoubtedly  has. 

If  Whitney  and  Whitten  were  seised,  immediately  upon  the  exe- 
cution of  their  deeds,  which  were  executed  a  few  days  after  that, 
upon  which  the  plaintiff  declares,  their  seisin  at  once  inured  and 
passed  to  him,  in  virtue  of  the  covenant  of  general  warranty  in 
his  deed:  Somes  v.  Skinner,  3  Pick.  52.  It  has  been  insisted  by 
the  counsel  for  the  plaintiff  that  this  effect  depends  upon  the  elec- 
tion of  the  grantee,  and  that  the  plaintiff  here  would  reject  the 
title  arising  by  estoppel.  But  we  are  aware  of  no  legal  princi- 
ple which  can  sustain  this  position.  In  the  case  last  cited  the 
court  say,  "that  the  general  principle  to  be  deduced  from  all 
the  authorities  is,  that  an  instrument,  which  legally  creates  an 
estoppel  to  a  party  undertaking  to  convey  real  estate,  he  having 
nothing  in  the  estate  at  the  time  of  the  conveyance,  but  acquir- 
ing a  title  afterwards  by  descent  of  purchase,  does  in  fact  pass 
an  interest  and  a  title  from  the  moment  such  estate  comes  to 
the  grantor."  The  plaintiff,  by  taking  ^  general  covenant  of 
warranty,  not  only  assented  to,  but  secured  and  made  available 
to  himself  all  the  legal  consequences  resulting  from  that  cove- 
nant. Having  therefore,  under  his  deed,  before  the  commence- 
ment of  the  action,  acquired  the  seisin,  which  it  was  the  object 
of  both  covenants  to  secure,  he  could  be  entitled  only  to  nom- 
inal damages,  and  in  our  judgment  the  evidence  rejected  was 
legally  admissible.  The  estoppel,  being  part  of  the  title,  may 
be  given  in  evidence,  without  being  pleaded:  Adams  v.  Barnes; 
17  Mass.  365.  Whether  the  seisin  of  Whitney  and  Whitten  was 
defeasible  or  indefeasible,  is  not  a  question  which  can  arise  un- 
der this  covenant,  which  operates  only  upon  the  actual  seisin, 
and  does  not  assure  the  paramount  title.  The  same  course  of 
reasoning,  and  the  same  authorities,  which  justified  the  admis- 

1.     WMHng  t.  Dmtejf, 
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sion  of  the  testimony  rejected,  required  that  the  evidence  of  title 
derived  by  estoppel  from  Joy's  heirs,  should  have  been  received. 
It  has  been  objected,  that  these  lands  may  have  been  devised 
by  Joy,  which  may  have  prevented  a  descent  to  the  heirs.  But 
an  estate  in  fee,  upon  the  decease  of  the  ancestor,  is  presumed 
to  descend,  in  pursuance  of  the  laws  of  inheritance,  unless  the 
descent  is  shown  to  have  been  intercepted  by  a  devise.  By  the 
conveyance  from  Joy's  heirs  to  the  defendant,  the  plaintiff  ac- 
quired not  only  the  seisin,  but  an  indefeasible  title.  As,  how- 
ever, that  was  executed,  since  the  commencement  of  the  action, 
the  plaintiff  is  entitled  to  nominal  damages,  and  to  nothing 
more,  if  he  has  not  been  disturbed  in  his  possession;  and  judg- 
ment may  be  rendered  for  him,  therefore,  on  the  default,  which 
has  been  entered.  But  if  the  actual  seisin  of  Whitney  and 
Whitten  is  intended  to  be  contested,  or  the  plaintiff  Tirould  show 
that  he  had  been  dispossessed,  before  his  title  by  estoppel  at- 
tached, the  default  must  be  taken  off,  and  the  action  stand  for 
trial. 

SuBSBQUXNTLT  AcQUiBSD  Tttlb,  Efvect  OF. — Where  one  sells  and  con- 
veys land  to  which  he  has  no  title,  but  afterwards  acquires  title,  his  heirs 
will  be  estopped  to  deny  the  title  in  the  grantee:  Mc  WUliama  v.  I^ly,  7 
Am.  Dec.  654.  And  a  conveyance  by  an  heir  apparent  estops  him  from  re- 
covering the  property  when  it  subsequently  descends  to  him:  McPherson  v. 
Ounliff,  14  Id.  642.  Though  in  AUen  v.  SayxDard,  17  Id.  221,  it  was  decided 
that  covenants  of  lawful  seisin  and  good  right  to  convey  did  not  estop  the 
grantor  from  setting  up  an  after-acquired  title  against  the  grantee.  In  Mor- 
rvt  V.  Phelps,  4  Id.  323,  the  court  held  that  a  defendant  could  not  give  in 
evidence  a  title  by  him  subsequent  to  bringing  the  action  for  breach  of  cov- 
enant of  seisin;  that  the  rights  of  the  parties  must  be  determined  as  they 
were  at  the  time  the  action  was  begun. 


RoBEBTS  V.  Mabston. 

[20  Maxmk,  27S.] 
BCMOYAL  OF  iKOtTMBBANCES  NOT  A  CONDITION  PRECEDENT,  WHEN. — Where 

defendant  agreed  to  remove  certain  incumbrances  from  premises  conveyed 
to  plaintiff  by  a  certain  day,  in  consideration  thereof  to  be  allowed  a 
certain  sum  on  a  debt  due  plaintifiE^  the  removal  of  the  incumbrances  by 
that  day  is  not  a  condition  precedent,  and  defendant  not  having  removed 
the  incumbrances  till  the  day  had  passed,  he  is  still  entitled  to  set  off 
the  sum  stipulated  in  an  action  by  the  plaintiff  on  the  original  indebted- 
ness, the  plaintiff  not  having  reoonveyed  the  premises  to  him. 
Whbbb  Plaintiff  has  Suffered  Damages  by  the  Delay,  in  such  a  case, 
he  has  a  right  to  have  them  deducted  from  the  amount  he  agreed  to  aUow 
for  the  premises. 
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AssuHPSiT  on  Bereiai  notes  of  hand  amounting  to  five  thousand 
five  hundred  dollars.  The  defendant  introduced  a  receipt  from 
the  plaintiff  by  which  plaintiff  agreed  to  allow  defendant  four 
thousand  dollars  on  the  indebtedness,  in  consideration  of  a  war- 
ranty deed  to  certain  tracts  of  land,  provided  defendant  removed 
incumbrances  on  the  land  by  a  certain  day.  Defendant  did  not 
remove  the  incumbrances  till  after  the  commencement  of  this 
action.  Plaintiff  contended  that  as  the  incumbrances  were  not 
removed  by  the  day  stipulated,  defendant  had  no  right  of  set- 
off. But  tiie  court  ruled  that  as  the  plaintiff  had  not  offered 
to  reconvey  the  land  to  the  defendant,  the  juiy  should  set  off 
such  sum  as  the  defendant  was  entitled  to,  making  such  deduc- 
tion from  the  four  thousand  dollars  as  might  be  proper  from  a 
change  in  the  value  of  the  property.  The  jury  disagreed,  and 
the  parties  submitted  to  the  court  whether  the  defendant  should 
be  allowed  anything  or  not  on  account  of  the  receipt. 

Bogers,  for  the  plaintiff. 

HcCrUliSy  contra. 

By  Court,  Weston,  C.  J.  The  plaintiff  has  received  of  the 
defendant  a  deed  of  warranty  of  certain  real  estate,  for  which  it 
appears,  by  his  receipt  of  December  20, 1836,  he  was  to  allow 
him  four  thousand  dollars  when  he  shall  have  cleared  the  in- 
cumbrances on  the  property.  The  defendant  has  removed  the 
incumbrances;  and  his  right  to  be  allowed  the  stipulated  sum 
would  be  perfect,  but  for  a  clause  added  to  the  receipt  which  is 
in  these  words:  "which  incumbrances  are  to  be  removed  by 
him,  on  or  before  the  first  day  of  July  next."  The  incumbrances 
were  not  removed  on  that  day,  nor  until  more  than  a  year  after- 
wards. And  the  argument  is,  on  the  part  of  the  phdntiff,  that 
by  reason  of  the  failure  of  the  defendant  to  cause  this  to  be 
done  at  the  time  appointed,  he  has  now  no  claim  to  any  allow- 
ance whatever,  by  way  of  offset.  This  construction  would  give 
to  the  clause,  under  consideration,  the  force  of  a  condition 
precedent.  No  direct  language  is  used,  expressive  of  such  a 
condition,  nor  is  it  deducible  by  necessary  implication.  The 
incumbrance  was  less  than  the  stipulated  price;  and  it  would 
be  unreasonable  to  subject  the  defendant  to  the  hazard  of  a  for- 
feiture of  the  estate,  if  he  did  not  remove  it  at  the  time,  unless 
such  is  the  plain  meaning  of  the  terms  used.  Although  the 
plaintiff  was  secured  by  the  covenant  in  the  deed,  yet  without 
the  latter  clause  in  the  receipt,  no  definite  time  was  fixed,  within 
which  the  business  was  to  be  closed.     The  defendant,  by  accept- 
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ing  the  receipt,  must  be  deemed  to  have  assented  to  the  stipu- 
lation. It  is  equivalent  to  an  affirmatiye  agreement  on  his  part 
to  that  effect.  It  does  not  go  to  the  whole  consideration,  and  . 
for  that  reason  should  not  be  regarded  as  a  condition  precedent: 
Duke  of  St,  Albans  v.  Sliore^  Doug.  690,  note;  Boone  v.  Eyre^ 
1  H.  Bl.  273,  note;  Bennet  v.  Executors  ofPixley,  7  Johns.  249. 
So  far  as  the  plaintiff  has  suffered  damage  from  the  delin- 
quency of  the  defendant,  he  has  a  right  to  have  it  deducted 
from  the  price  he  agreed  to  give.  He  should  be  placed,  bj  com- 
pensation, in  the  same  condition,  as  if  the  defendant  had  ful- 
filled the  stipulation.  The  jury  were  not  able  to  agree  before; 
and  the  matter  is  not  so  easily  liquidated  in  a  trial  at  law. 
Unless  however  the  parties  can  arrange  it  between  themselves, 
or  by  a  submission  to  a  reference,  tiie  action  must  stand  for 
trial. 


HioGDra  V.  Bbown. 

[20  MiklXB,  833.1 

WscBB  Pabtt  Sells  Pbopebtt  Claimed  by  Akothbb  and  the  prooeedi 
are  placed  in  the  hands  of  a  third  person  to  abide  a  decision  of  their  re- 
spective rights,  and  snch  party  persnadee  the  third  person  to  pay  him 
the  sum  he  has  received  without  the  privity  or  consent  of  the  other,  he 
waives  the  benefit  of  any  arrangement  made  with  the  third  person,  and 
becomes  liable  at  once  to  the  other  party  if  he  was  the  owner  of  the 
property,  though  no  decision  has  been  rendered  nor  demand  made  of  the 
defendant. 

AsscicpsiT  for  money  had  and  received.  Defendant  and 
Bridges  made  an  arrangement  by  which  Bridges  cut  and 
hauled  to  the  wharf  from  defendant's  land  a  quantity  of  wood. 
Defendant  attempted  to  show  that  Bridges  was  to  be  paid  a  sum 
equal  to  one  fourth  of  the  value  of  the  wood  for  his  services, 
while  plaintiff  introduced  evidence  showing  that  one  fourth  of 
the  wood  hauled  belonged  to  Bridges.  Bridges  sold  his  one 
fourth  to  the  plaintiff.  Defendant  sold  all  the  wood  to  the  cap- 
tain of  a  vessel;  plaintiff  forbid  the  captain  removing  his  fourth; 
but  the  wood  was  all  taken,  and  the  captain  paid  one  fourth  of 
the  proceeds  into  the  hands  of  one  Lake.  Defendant  persuaded 
Lake  to  pay  to  him  this  amount,  he  taking  from  defendant  a 
bond  of  indemniiy.  Plaintiff  then  brought  this  suit.  Defend- 
ant held  that  plaintiff  had  agreed  that  the  money  should  remain 
with  Lake  to  abide  a  decision  as  to  the  rights  between  himself 
and  Bridges;  that  as  no  decision  had  been  made,  no  one  was 
liable  to  an  action,  unless  Lake;  that  defendant  was  not  liable 
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to  an  action  without  a  demand.  Plaintiff  denied  leaTing  the 
money  in  Lake's  hands  to  abide  a  decision  of  his  rights;  con- 
tended that  the  agreement  was  between  defendant  and  tiie  cap- 
tain solely,  at  the  captain's  request,  to  relieve  the  captain  of  the 
danger  of  paying  twice;  and  ihat  even  had  he  assented  to  such 
agreement,  the  subsequent  conduct  of  defendant  in  taking  the 
money  was  such  as  to  render  him  liable  without  any  demand. 
The  judge  instructed  the  jury  that  if  the  wood  was  all  the  de- 
fendant's, and  that  Bridges  was  to  receive  one  fourth  of  the  pro- 
•ceeds,  they  should  find  for  defendant;  but  that  if  one  fourth  of 
the  wood  was  Bridges',  they  should  find  for  plaintiff.  That  if 
the  plaintiff  was  no  party  to  the  agreement  with  Lake,  the 
plaintiff's  right  to  recover  would  not  be  affected  by  the  deposit; 
that  even  if  he  was  a  pariy  to  the  agreement,  and  they  were 
satisfied  that  defendant  had.  voluntarily,  and  without  the  plaint- 
iffs assent,  procured  the  payment  of  the  money  to  himself, 
plaintiff  could  maintain  the  action,  though  no  decision  had 
l)een  made,  and  though  no  demand  had  been  made  upon  de- 
fendant.   Verdict  for  plaintiff;  the  defendant  appealed. 

ffcUhaway,  for  the  defendant. 

Pondy  contra. 

.  By  Court,  Weston,  C.  J.  The  wood  in  controversy,  the  jury 
have  found,  was  the  property  of  Daniel  Bridges,  of  whom  the 
plaintiff  purchased  it.  The  defendant  was  fully  apprised  of  this 
fact,  having  himself  sold  the  wood  to  Bridges.  It  appears  that 
he  sold  it  a  second  time  to  a  third  person,  and  that  he  has  actu- 
■ally  received  the  proceeds.  It  is  very  clear,  that  he  holds  this 
money  to  the  use  of  the  plaintiff,  to  whom  the  wood  belonged, 
iOid  is  liable  to  his  action  for  it,  unless  the  plaintiff's  remedy 
has  been  suspended  by  the  arrangement  made  with  Lake,  who 
received  the  money  as  a  stakeholder.  If  this  was  done  by  the 
consent  of  the  plaintiff,  which  is  controverted,  when  the  defend- 
4Uit  pursuaded  Lake  to  pay  to  him  the  sum  he  had  received  with- 
out ihe  privily  or  consent  of  the  plaintiff,  in  violation  of  that 
^arrangement,  he  must  be  considered  as  having  waived  the  benefit 
of  it,  and  he  became  at  once  answerable  to  the  plaintiff,  if  he 
was  in  fact  the  owner  of  the  wood. 
Exceptions  overruled. 

Sheflet,  J.,  absent. 

AssuMPsrr  ros  Monsy  Had  and  Eiouvkd,  whin  Libs:  See  Memier  v. 
^meiy,  1  Am.  Deo.  316;  BeardsUy  v.  Boot,  6  Id.  886;  Kenmedy  v.  BeUUmore 
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Itu.  Co,,  Id.  499;  Ooddard  v.  BuUnOt  9  Id.  663;  Dean  v.  Mason,  10  Id  162; 
Andrews  v.  Baggs,  12  Id.  47;  Aindie  v.  Wilson,  17  Id.  532;  PhtUpson  v.  Bate$^ 
22  Id.  444;  O'FaUon  v.  Boismenu,  26  Id.  678;  DidbtTW  v.  /one«»  27  Id.  488; 
Linu  Rock  Bank  v.  Plimpton,  28  Id.  286;  McCrea  v.  Purmori,  30  Id.  103; 
Sergeant  v.  Stryher,  32  Id.  404. 


Pabker  t;.  Cutler  MniLDAivf  Co. 

[20  HAnrs,  363.] 

^H£RB  Act  Authorizes  Corporation  to  Erect  Dam  at  the  head  of  a 
harbor,  the  corporation  may  erect  a  dam  there  though  it  ia  below  the 
highest  point  to  which  the  tide  usually  flowed. 

f*«ovisioN  IN  Act  that  Corporation  must  Build  "on  theik  own 
Land  "  does  not  limit  nor  designate  the  place  of  building;  its  intent  is  to 
prevent  any  inference  that  the  legislature  intended  to  authorize  the  cor- 
poration to  take  the  land  of  others  for  that  purpose. 

Regulation  of  Navigable  Waters  within  the  State  is  vested  in  the  sov- 
ereign power,  to  be  exercised  by  laws  duly  enacted. 

Where  Dam  is  Erected  across  Navigable  Waters  by  a  corporation  un- 
der authority  of  an  act  of  the  legislature,  the  corporation  is  not  liable  to 
a  riparian  owner  below  for  damages  occasioned  by  altering  the  flux  and 
reflux  of  the  tide. 

Colonial  Ordinance  of  1641  Extending  Eight  of  Riparian  Proprie- 
tor in  the  soil  from  high  to  low- water  mark,  where  it  did  not  exceed  one 
hundred  rods,  did  not  grant  away  any  of  the  public  right  of  fishery. 

Casb  for  injury  to  plaintiff's  water  rights  by  erection  of  a  dam 
by  the  defendant.  Plea,  the  general  issue.  Plaintiff  proved 
that  defendant  erected  a  dam  across  the  channel  at  the  head  of 
Little  River  harbor^  where  the  tide  ebbed  and  flowed;  that 
thereby  the  water  was  raised  higher  upon  the  plaintiff's  beach, 
and  though  no  part  of  his  land  was  overflowed,  his  right  of  navi- 
gation and  the  right  of  fishermen  to  dig  for  clams  on  his  flats  were 
interfered  with.  The  defendants  claimed  they  had  the  right  to 
erect  the  dam  in  question  by  authority  of  an  act  of  the  legislature 
entitled  ''An  act  to  incorporate  the  Cutler  milldam  company." 
The  judge  instructed  the  jury  that  if  they  found  plaintiff  had 
sustained  damage  by  the  erection  of  the  dam,  they  should  award 
him  such  damages  less  the  benefit  he  had  received  by  reason  of 
the  erection.  Jury  found  for  plaintiff.  The  verdict  is  to  stand, 
be  amended,  or  set  aside,  according  to  the  opinion  of  the  court 

Thacher,  for  the  defendant. 

J.  Granger,  for  the  plaintiff. 

By  Court,  Shepley,  J.  This  corporation  was  created  by  the 
act  approved  March  16, 1836:  Sx)ec.  Laws,  c.  123;  and  was  *'  em- 
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powered  to  erect,  maintain,  repair,  and  rebuild,  a  mill-dam  on 
their  own  land  across  the  head  of  Little  Biver  harbor  in  the  town 
of  Cutler,  with  flood-gates  thereto  at  least  fifteen  feet  wide  so  as 
to  admit  the  passage  of  gondolas  and  boats  at  high  water."  The 
counsel  for  the  plaintiff  contends,  that  the  act  did  not  authorize 
the  corporation  to  build  the  dam  below  the  highest  point  to 
which  the  tide  usually  flowed.  The  gates  were  to  be  constructed 
for  the  purpose  of  admitting  gondolas  and  boats  to  pass  through 
the  dam  at  high  water.  The  corporation  is  authorized  to  ''  use 
ilie  water  retained  by  said  dam,"  which  is  to  be  built  across,  not 
above,  the  head  of  the  harbor.  This  language  exhibits  an  inten- 
tion to  permit  the  dam  to  be  built  in  such  a  manner  as  to  allow 
the  corporation  to  retain  and  use  the  tide  water.  And  the  fact, 
that  there  is  no  natural  fall  in  the  river  near  that  place,  would 
tend  to  remove  all  doubts  respecting  the  design  of  the  act.  It 
is  said,  that  the  place  of  building  was  limited  and  nearly  desig- 
nated by  that  part  of  the  act,  which  requires  it  to  be  built  on 
their  own  land.  The  first  section  authorizes  the  corporation  to 
take  and  hold  real  estate,  but  it  would  own  no  land  until  a  pur- 
chase had  been  made.  It  is  the  body  corporate,  not  the  cor- 
porators, that  is  authorized  to  build  "  on  their  own  land."  The 
provision  must  therefore  have  been  inserted  for  some  other  pur- 
pose than  to  designate  the  place  of  building.  It  probably  was 
to  prevent  any  inference,  that  the  legislature  intended  to  au- 
thorize the  corporation  to  take  the  land  of  others  for  that  pur- 
pose. The  corporation  is  proved  to  have  been  in  i>ossession  of 
the  dam  and  mills,  and  of  the  lands  on  which  they  were  erected, 
and  that  is  sufficient  evidence  of  title  for  this  defense. 

The  regulation  of  the  navigable  waters  within  the  state  is 
vested  in  the  sovereign  power,  to  be  exercised  by  laws  duly  en- 
acted. The  navigation  may  be  impeded,  if  in  the  judgment  of 
that  power  the  public  good  requires  it.  And  if  the  more  ap- 
parent object  be  the  profit  of  a  grantee,  it  is  its  right  and  duty 
to  determine  whether  the  public  interest  be  so  connected  with 
it  as  to  authorize  the  grant.  To  refuse  it  this  right,  would  be  to 
prevent  the  union  of  public  and  private  interests  for  the  accom- 
plishment of  any  object.  The  juiy  have  found  that  the  dam  was 
erected  across  the  head  of  Little  Biver  harbor;  the  corporation  is 
not  therefore  liable  for  any  injury  which  the  plaintiff  may  have 
suffered  by  obstructions  to  the  navigation,  by  altering  the  flux 
and  reflux  of  the  tide.  This  will  embrace  the  flowing  of  the 
beach  complained  of  as  an  injury  to  the  plaintiff  in  repairing 
vessels;  the  alleged  injury  to  his  mill-site  by  retaining  the  tide 
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-water;  and  the  increased  difficulty  in  navigating  the  river  ocoa- 
fiibned  by  the  flood  gates. 

In  rivers  vehere  the  tide  ebbs  and  flows,  as  well  as  in  the  sea, 
ihe  right  of  taking  flsh  is  common  to  all  the  citizens:  Warren  v. 
Mathews,  1  Salk.  357;  Ward  v.  Cre^weU,  Willes,  266;  Carter  v.  ' 
Murcoi,  4  Burr.  2162.  And  in  BagoU  v.  Or,  2  Bos.  k  Pul.  472, 
this  right  vras  decided  to  extend  to  the  taking  of  shell-fish  on 
the  shore  of  a  navigable  river.  The  colonial  ordinance  of  1641 
•extended  the  right  of  the  riparian  proprietor  in  the  soil  from 
high  to  low-water  mark,  where  it  did  not  exceed  one  hundred 
rods.  But  this  was  a  qualified  right  to  use  the  interest  granted 
in  such  a  manner  as  not  to  interrupt  the  rights  of  the  public,  as 
secured  by  the  ordinance.  The  right  of  navigation  was  ex- 
pressly reserved.  And  the  right  of  each  householder  to  have 
free  fishing,  so  far  as  the  sea  ebbs  and  flows,  had  been  in  the 
«ame  ordinance  declared.  It  was  the  policy  of  the  colonial  legis- 
latures, instead  of  granting  away  any  portion  of  the  public  right 
of  fishery,  to  extend  and  enlarge  it.  Hence  the  claim  and  appro- 
priation to  public  use  of  that  which  by  the  common  law  was 
private  property,  the  fishery  in  rivers  where  the  tide  does  not 
-ebb  and  flow.  It  can  not  readily  be  admitted,  under  such  a 
istate  of  legislation,  to  have  been  the  intention  of  the  legislature 
by  that  ordinance  to  part  with  any  of  the  public  rights  of  fish- 
ery. The  right  to  fish  in  waters  where  the  soil  was  private  prop- 
erty, having  been  appropriated  and  secured  to  the  public,  a 
grant  of  the  soil  in  navigable  waters  to  an  individual  could  not 
have  been  regarded  as  putting  him  in  possession  of  greater 
rights  than  he  would  have  had  by  owning  it  without  such  grant. 
And  it  would  be  a  strange  construction  to  consider  the  right  of 
fishery  as  granted  away  indirectly  by  another  part  of  the  same 
ordinance,  which  declared  it. 

The  testimony  in  this  case  does  not  prove  any  appropriation 
of  the  clam  fishery  to  private  use.  The  witnesses  speak  of  the 
fishermen  generally,  and  not  of  the  owners  of  the  flats,  as  tak- 
ing them  for  bait.  The  case  does  not  show  any  such  injury  as 
will  authorize  the  plaintiff  to  maintain  the  suit.  It  is  not  there- 
fore necessary  to  examine  the  principles  upon  which  the  dam- 
ages were  assessed. 

Verdict  set  aside. 

OwNEBSHiP  OF  Navigable  Rtvebs — Right  of  Navigation.— The  owner- 
ship of  navigable  rivors  is  in  the  people:  Home  v.  Bichards,  2  Am.  Deo.  574; 
Arnold  v.  Mundt/,  10  Id.  356;  Hogers  v.  Jonu,  19  Id.  403;  LanHng  v.  Smithy 
21  Id.  89:  HoUiMter  v.  Unum  Oo„  25  Id.  36;  Mayor  of  Molhle  v.  Balava,  33 
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Id.  325.  And  the  right  to  navigate  public  waters  and  to  fiah  therein  is  in  the 
imblic  at  large:  Lcmmig  v.  Smith,  21  Id.  89.  This  right  however  is  subject 
to  legislative  control:  Hooker  v.  Cummings,  11  Id.  249;  LanMng  v.  Smith,  21 
Id.  89;  AtUyrney-geneicd  v.  Stevens,  22  Id.  526. 

Right  of  Fisheby  in  Navigable  Rfveb  is  common  to  all  subject  to  leg- 
islative regolations:  Carson  v.  Blazer ,  4  Am.  Dec.  463;  Comipontoealth  v, 
Chopin,  16  Id.  386;  Lansing  v.  SnUth,  21  Id.  89;  and  is  not  affected  by  a  grant 
of  land  from  the  state,  including  a  navigable  river:  Browne  v.  Kennedy,  9  Id. 
503.  The  principal  case  was  cited  to  the  point  that  as  regards  a  right  of  fish- 
ing, the  law  makes  no  difference  between  shell-fish  and  swimming  or  floating 
^ih,  in  WeaUm  v.  Sampson,  8Cnsh.  355. 


POBTEB  V.   FOSTBB 

rao  Maxhe.  391.] 

Whibx  Pastt  18  loMOKANT  OF  TiTLB  OF  Thibd  Pebson  at  the.time  he  entera 
into  a  contract  of  exchange,  but  is  afterwards  informed  of  it,  and  then 
oontinnes  to  claim  and  nse  the  article  exchanged,  he  is  gniltj  of  conver- 
sion, and  an  action  of  trover  may  be  maiutained  against  him  without  a 
demand. 

Nboliobnob  of  Pabtt  to  Pboceed  against  one  who  is  known  to  have 
taken  and  need  his  property  unlawfully,  does  not  deprive  him  of  his 
right  to  do  so,  nntil  the  statute  of  limitations  interposes. 

Tbotxb.  Plaintiff  sold  one  Gardner  a  horse,  and  received 
therefor  his  promissoiy  note  payable  in  eight  months.  As 
securiiy  for  the  note,  Gardner  conveyed  back  the  horse  to  the 
plaintiff,  but  he  (Gardner)  was  to  have  the  use  of  it  until  the 
time  of  payment.  C^ardner  afterwards  conveyed  the  horse  to 
4jBfendant,  who  was  ignorant  at  the  time  of  the  claim  of  plaint- 
iff, bat  was  informed  of  it  before  the  expiration  of  the  eight 
months;  he  continued  to  use  the  horse  after  the  expiration  of 
that  time  and  before  the  commencement  of  this  suit.  He  knew 
the  note  had  not  been  paid.  There  was  no  proof  of  any  de- 
mand. The  defendant  requested  the  court  to  instruct  the  jury 
that  a  demand  before  bringing  the  action  was  necessary,  and 
that  if  the  plaintiff  had  had  a  lien  on  the  horse  it  was  lost  by 
his  negligence.  These  instructions  were  refused  and  defendant 
filed  exceptions. 

D.  T.  Cfranger,  for  the  defendant. 

Porter  and  7%acher,  contra. 

By  Court,  Sheplet,  J.  The  contract  between  the  plaintiff  and 
Gardner  secured  to  the  latter  the  right  to  keep  and  use  the  horse, 
until  his  note  became  due,  but  no  longer.  His  neglect  to  pay 
at  that  time  would  put  an  end  to  these  rights;  and  the  exercise 
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of  acts  of  ownership  would  be  without  right  and  unlawful.  He 
could  not  conyej  to  the  defendant  greater  rights  or  place  him  in 
a  position  more  favorable  than  his  own.  The  defendant,  though 
ignorant  of  the  title  of  the  plaintiff  at  the  time  of  his  trade  with 
Gardner,  was  informed  of  it,  before  the  note  became  due,  and 
continued,  after  he  knew  that  it  was  not  paid  at  maturity,  to 
claim  and  use  the  horse.  Being  no  longer  able  tp  make  out  a 
justification  of  these  acts,  they  amounted  to  a  conversion,  as  de- 
cided in  GcUvin  v.  Bacon,  2  Fairf.  28  [25  Am.  Dec.  258 1 
The  case  of  Vincent  v.  Cornell,  13  Pick.  294  [23  Am.  Dec.  083), 
cited  for  the  defendant,  differs  from  this  case.  In  that  the 
defendant  had  parted  with  the  possession,  and  did  not  exercise 
any  act  of  ownership  or  control  after  the  plaintiff  became  legally 
entitled  to  possession.  In  this,  when  the  defendant  was  in  the 
unlawful  use,  and  when  the  action  was  commenced  he  had  the 
right  of  property  and  the  right  to  possession.  The  neglect  of  a 
party  to  proceed  against  one,  who  is  known  to  have  taken  and 
used  his  property  unlawfully,  does  not  deprive  him  of  his  right 
to  do  so,  until  the  statute  of  limitations  interposes.  The  other 
point  made  at  the  trial  was  not  insisted  upon  here 
Exceptions  overruled. 

Conversion,  What  is:  See  note  to  Hale  v.  Ames,  15  Am.  Deo.  150;  atao, 
Dawd  V.  Wadgworth,  18  Id.  567;  Miller  v,  Plumh,  16  Id.  456;  Woodbury  v. 
Ltmg,  19  Id.  345;  Sanlwm  v.  Colman,  23  Id.  703;  Baker  v.  Wheeler,  24  Id. 
66;  Fletcher  v.  Fletcher,  28  Id.  359;  Graham  v.  Warner,  Id.  65;  Dent  ▼. 
OMee,  26  Id.  350;  Irish  v.  Cloyes,  30  Id.  446;  Houston  v.  Dyehe,  33  Id.  130. 

Demand,  how  fab  Negbssabt  in  Action  of  Trover:  See  note  to  P'terrt 
V.  Benjamin,  25  Am.  Dec.  400;  also,  JeweU  v.  Patridge,  28  Id.  173:  Jlotis- 
Urn  V.  Dpche,  33  Id.  130. 


Wakefield  v.  Campbell. 

[20  Mains,  303.] 
Where  Executor  under  License  from  Court  to  sell  real  estate  for  the 
payment  of  debts,  sells  a  greater  quantity  than  is  authorized  by  the  li- 
cense, the  sale  is  invalid. 

Writ  of  entry.  Demandant  claimed  under  a  deed  from  one 
Famsworth,  administrator  of  the  estate  of  Small,  to  himself. 
Demandant  showed  that  Famsworth  was  duly  appointed  by  the 
probate  court,  and  that  he  had  been  empowered  by  the  court  to 
sell  real  estate  sufficient  to  raise  one  hundred  and  eighty-five 
dollars  in  payment  of  the  decedent's  debts,  and  in  pursuance  of 
this  license  had  sold  him  the  premises  in  question  for  two  hun- 
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dred  dollars.  The  cotmsel'  for  the  tenant  contended  that  this 
sale  was  void  as  being  in  excess  of  the  license;  as  the  adminis- 
trator had  power  to  sell  only  so  much  real  estate  as  would  pro- 
duce one  hundred  and  eighty-five  dollars.  The  judge  ruled  the 
sale  to  be  void  and  a  nonsuit  was  granted. 

Burbank,  for  the  demandant. 

By  Court,  Exebt,  J.  The  plaintiff  insists,  that  the  defend- 
ants, having  no  title,  but  coming  in  as  trespassers,  they  can  not 
be  allowed  to  dispute  the  title  of  the  plaintiff  in  this  case. 
That  as  the  administrator  acted  in  good  faith,  the  deed  is  not 
Yoid,  because  the  land  was  sold  for  a  greater  sum  than  he  was 
licensed  to  raise.  The  defendants  rely  on  the  case  of  Adams  y. 
Morrison,  4  N.  H.  167  [17  Am.  Dec.  406];  Litchfield  v.  Cud- 
worth,  15  Pick.  23;  Com.  Dig.,  Power,  C.  6,  as  decisive  of  the 
case  in  their  favor.  The  case  in  New  Hampshire  was  one  where 
a  posthumous  child  was  demanding  his  portion  of  his  father's 
estate.  And  the  doctrine  of  the  court  was,  that  if  one,  under 
license  to  raise  a  particular  sum,  sells  and  conveys  an  entire 
tract  of  land  for  an  entire  sum  of  money,  exceeding  in  amount 
the  sum  authorized  by  the  license  to  be  raised,  the  whole  sale  is 
void,  because  the  act  is  entire  and  there  is  no  way  to  ascertain 
what  portion  of  the  land  he  had  authority  to  convey,  and  what 
not.  When  separate  tracts  are  sold  for  distinct  prices,  the  law 
is  otherwise.  One  may  be  legal  and  the  other  not  so.  And  the 
following  jcases  are  cited  by  the  court:  Jenkins  v.  Keymis,  1  Lev. 
150;  BaUy  v.  Garswell,  2  Johns.  48;  Whiilock's  case,  8  Co.  138.' 

The  case  ZAtchfietd  v.   Cvdworlh,  15  Pick.  23,  was  a  claim 

of  land  by  an  execution  creditor  of  an  heir,  by  a  levy  in  part, 

and  countenances  the  idea  that  "although  trustees,  who  have 

power  to  sell,  can  never  by  direct  or  indirect  means  become 

purchasers  of  the  trust  property,  yet  these  principles  do  not  render 

the  sale  absolutely  void."    It  is  an  abuse  of  authority  which  may 

be  taken  advantage  of  by  any  one  whose  interest  is  affected,  that 

is,  cestuis  que  trust  and  all  for  whom  the  agent  acted  have  an 

option  to  avoid  the  sale  and  retain  the  property,  or  to  confirm  the 

sale  and  receive  the  consideration,  as  may  be  for  their  interest. 

And  the  court  says  an  administrator  without  license  from  a 

competent  court,  has  no  power  to  sell  the  real  estate  of  his 

intestate.    He  is  bound  strictly  to  execute  "  the  authority  given 

him,  and  a  deed  by  him  not  given  in  pursuance  of  his  authority 

___ 
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would  liave  no  more  operation  to  pass  the  estate  of  his  intestate, 
than  a  deed  made  by  a  stranger.  If  under  an  authority  to  sell 
a  part,  he  sells  the  whole,  the  act  is  unauthorized  and  void. 
He  was  licensed  to  sell  to  the  amount  of  six  hundred  and  fortj 
dollars,  and  he  sold  the  whole  estate  for  nine  hundred  and  fifty- 
three  dollars  and  thiriy-three  cents.  It  must  be  wholly  valid 
or  wholly  invalid.  How  can  it  be  apportioned?  Who  shall 
determine  what  part,  and  how  much  the  purchaser,  and  which, 
and  how  much  the  heir  shall  hold?  And  further,  that  a  con- 
veyance by  one  heir,  and  commencement  of  suit  by  his  assignee^ 
for  the  land,  is  a  sufficient  avoidance  of  the  administrator's^ 
sale."  The  case  of  Adams  v.  Mcyrrison,  4t  N.  H.  167  [17  Am. 
Dec.  406],  was  cited  by  the  demandant's  counsel,  but  no  allusion 
is  made  to  that  case  by  the  justice  in  Massachusetts  who  deliv- 
ereid  the  opinion  of  the  court.  The  questions  by  him  pro- 
pounded seem  to  be  made  in  the  conviction  that  it  is  impos- 
sible that  they  should  be  answered,  except  in  a  way  to  sustain, 
the  conclusion  to  which  the  judge  arrived. 

That  there  is  a  difficulty  attending  a  different  view,  is  readily 
admitted.  Yet  it  would  seem  to  be  veiy  essential  to  the  speedy 
settlement  of  estates  that  as  far  as  practicable,  in  conformity 
with  rules  of  law,  it  should  be  a  primary  object  of  the  courts  ta 
sustain  the  doings  of  administrators.  It  is  a  principle  in  equity 
to  consider  that  the  execution  of  a  power  in  a  way  exceeding^ 
tiie  authority,  is  void  only  for  the  excess,  and  good  for  the  resi- 
due, if  the  bounds  can  be  clearly  ascertained.  And  if  there  be 
cases  in  which  the  bounds  may  fairly  be  ascertained,  as  it  i& 
granted  there  may,  if  two  pieces  of  land  be  sold  for  distinct 
prices;  may  it  not  also  be  discovered  when  the  sale  is  made  at 
BO  much  per  acre?  And  would  there  be  any  insuperable  diffi- 
culty in  considering  the  heir  as  interested  in  common  with  the 
purchaser  in  so  many  acres  as  the  price  may  show  were  unwar- 
rantably conveyed?  If  there  be  any  case  tiien  in  which  injus- 
tice may  be  prevented,  by  separating  the  good  from  the  bad,  in 
case  of  a  sale  for  too  great  an  amount,  is  it  not  going  too  far  at 
once  to  denounce  the  whole  as  void  merely  because  the  sale  is 
made  for  a  greater  sum  than  was  needed? 

May  not  cases  occur  where  a  fair  opportunity  for  a  sale  may 
exist,  and  very  near  or  quite  the  full  value  is  offered,  which  may 
exceed  the  amount  for  which  the  license  is  given,  a  few  dollars, 
as  in  the  present  case,  and  yet  if  the  bargain  be  not  then  com- 
pleted, the  like  advantageous  proposal  may  not  happen  again  ^ 
A  new  license  may  be  obtained,  perhaps,  to  sell  the  whole^ 
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Additional  expense  must  then  be  incurred,  and  possiblj,  no  bo- 
good  offer  be  had,  and  an  essential  injury  is  done  to  all  con- 
cerned. May  it  not  deserve  consideration,  whether,  in  contem- 
plating the  whole  operation  of  our  probate  system,  as  to  the 
administration  of  estates,  and  our  statutes  of  limitation,  a  more^ 
liberal  construction  as  to  the  execution  of  the  powers  of  ex- 
ecutors and  administrators  be  not  strongly  urged  upon  courts? 
Though  an  administrator  has  no  direct  interest  in  the  soil  a& 
administrator,  yet  at  present  he  is  bound  to  invei^toiy  real  es- 
tate, has  a  right  to  the  rents  and  profits,  and  if  licensed  to  sell, 
by  the  bond  which  he  gives,  he  is  placed  in  such  a  predicament 
as  to  be  holden  for  any  excess  which  he  may  obtain,  if  the  heirs- 
see  fit  to  call  him  to  account.  The  truth  is,  much  of  the. doc- 
trine of  strictness  as  to  the  execution  of  powers,  is  the  result  of 
construction  made  upon  the  peculiarities  of  English  conveyances, 
which  are  devised  to  uphold  family  settlements,  raise  jointures, 
and  make  provision  for  children.  It  is  professed,  that  they 
would  guard  against  perpetuities;  yet  their  practice  was  to  give- 
powers  for  leasing  for  years  or  for  lives,  and  trammeling  the  sub- 
ject with  nice  qualifici^tions  and  with  powers  of  revocation. 

Powers  were  originally  in  their  nature  equitable,  but  are  by 
the  statute  of  uses  transferred  to  common  law:  2  Burr.  1147.^ 
There  are  there  two  kinds  of  settlement;  one  by  which  the  issue^ 
of  the  person  to  whom  the  first  limitation  is  made,  shall  certainly 
take,  by  giving  the  first  taker  only  an  estate  for  life.  The  other,, 
by  creating  an  estate  tail  in  the  first  instance.  But  then. 
Lord  Mansfield  says,  "  That  is  a  trick  in  law,  by  which,  when 
the  issue  arrive  at  tweniy-one,  the  entail  maybe  barred;  and 
there  is  a  trick  against  that,  to  make  a  strict  settlement."  And 
he  asks,  "  What  is  the  use  of  {>owers?  It  implies  a  strict  settle- 
ment with  power  to  make  jointures,  leases,  and  raise  portions.  "^ 
Doe  ex  dem.  Duke  of  Devonshire  and  Duke  and  Duchess  of  Port- 
land V.  Lord  Oeorge  Cavendishy  4  T.  R.  741,  in  note.  It  is  not 
necessary  for  us  to  resort  to  tricks  for  the  purpose  of  effecting 
the  settlement  of  estates.  But  we  are  not  to  misapply,  arbi- 
trarily, maxims  which  the  changes  of  circumstances  and  law 
have  made  less  appropriate  to  the  present  subject  than  formerly. 

It  is  a  sort  of  axiom,  that  naked  powers,  unaccompanied  by 
any  interest,  are  to  be  construed  strictly.  And  the  case  cited. 
Baity  V.  CarsweU,  2  Johns.  48,  is  an  instance.  Where  A.  author- 
ized B.  to  sign  his  name  to  a  certain  note  for  a  certain  sum,, 
payable  in  six  months,  and  B.  puts  A.'s  name  to  a  note  for  that 
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sum  payable  in  sixty  days,  A.  would  not  be  liable.  There  are 
powers  given  to  donees  of  particular  estates,  to  be  construed 
strictly  in  favor  of  remainder-men,  and  yet  liberally  enough  to 
make  provision  for  a  posthumous  child,  though  the  terms  were, 
"  who  should  be  living  at  his  death:"  Beale  v.  BecUe,  1  P.  Wms. 
244.  And  an  eldest  daughter,  though  first  bom,  when  there  is 
a  son,  has  often  been  ruled  to  be  as  a  younger  child.  There  are 
powers  reserved  by  the  donor  for  the  benefit  of  himself,  or  of 
his  heir,  who  would  have  been  entitled  to  the  fee,  if  it  hod  not 
been  limited  by  the  donor's  act.  These  have  received  a  liberal 
construction.  No  power  can  be  so  framed  as  to  protect  an  ap- 
pointment under  it,  from  payment  of  the  debts  of  the  person 
appointing:  2  Yes.  640.' 

It  may  not  be  amiss  to  observe,  that  the  two  leading  cases 
cited  in  the  case  Adams  v.  Morrison,  4  N.  H.  167  [17  Am.  Dec. 
406],  WhUlock's  case,  8  Co.  138,  as  there  stated,  and  the  case  of 
Jenkins  v.  Keymis,  are  both  cases  arising  on  the  constructiou  of 
powers  such  as  have  before  been  spoken  of.  Lord  Mansfield, 
in  Zimch  ex  dem.  Woolston  v.  Woolston  ei  al,,  2  Burr.  113(i,  as- 
serted, that  whatever  is  an  equitable  ought  to  be  deemed  a 
legal  execution  of  a  power.  He  further  said  that  in  some  of 
the  early  cases,  tiiey  reasoned  in  courts  of  law,  upon  these  equi- 
table powers  from  notions  applicable  to  naked  authorities,  un- 
connected with  any  interest,  or  to  mere  legal  powers  introduced 
by  other  statutes,  instead  of  adopting  the  liberalify  of  courts  of 
equity;  and  considering  these  powers  brought  into  the  common 
law  by  the  statute  of  uses,  merely  as  a  mode  of  ownership  or 
property.  And  Justice  Wilmot  said  that  *'  courts  of  law  ought 
to  concur  in  supporting  the  execution  of  these  powers,  and 
ought  not  to  listen  to  nice  distinctions  that  savor  of  the  sophis- 
try of  the  schools;  but  to  be  guided  by  true  good  sense  and 
manly  reason."  The  state  of  New  York  has  legislated  exten- 
sively on  this  intricate  subject;  Maine  has  not. 

The  principle  on  which  our  system  proceeds  is,  that  real 
estate  shall  be  a  fund  for  the  payment  of  debts  if  necessary,  that 
the  administrator  may  sell  on  license.  If  he  sell,  and  in  the 
performance  of  his  duty,  commit  errors,  which  might  be  fatal, 
if  taken  advantage  of  in  season,  yet  if  the  heirs  omit  to  seek 
their  redress  in  five  years,  by  our  statute,  c.  52,  sec.  12,  they 
are  barred:  Beat  et  al.  v.  Nason,  14  Me.  344.  And  this  limita- 
tion is  made  for  the  purpose  of  expediting  the  settlement  of 
estates  and  quieting  purchasers.    Whether  the  persons  subjected 
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to  injuiy  from  the  misconduct  of  the  administrator  have  redress 
on  his  bond,  they  can  ascertain,  if  they  choose,  by  action.  And 
in  New  York,  it  has  been  decided  that  strangers  to  the  title  are 
not  to  take  advantage  of  this  objection:  Jachaon  v.  Daffsen,^  5 
Johns.  43.  In  the  present  case,  five  years  have  not  elapsed. 
The  heirs  may  never  claim,  creditors  could  not,  if  they  have  re- 
ceived their  dues  from  the  administrator. 

Notwithstanding  these  suggestions  and  views,  which  have 
arisen  in  examining  the  decisions  to  which  our  attention  has 
been  directed,  yet  considering  that  the  matter  under  discussion 
is  a  real  action,  in  which  the  plaintiff  is  to  prevail  by  the 
strength  of  his  own  title,  if  he  fail  to  exhibit  a  prima  facie  good 
title  in  his  opening,  it  is  his  misfortune,  and  he  must  bear  the 
consequences  of  his  failure.  Our  courts  have  jealously  watched 
the  proceedings  of  administrators  on  sales  of  real  estate  under 
license.  They  have  been  holden  to  a  strict  compliance  with  the 
requisitions  of  law  in  such  cases.  And  if  the  sale  be  made  of 
a  greater  quantity  than  authorized  by  the  license,  when  it  is  as- 
certained only  by  the  price,  and  that  is  greater  than  the  amount 
for  which  the  license  is  given,  the  sale  has  been  deemed  invalid. 
"We  do  not  feel  at  liberty  to  overrule  the  decisions.  We  can 
not  but  perceive  the  great  difficulty  which  might  arise  from 
countenancing  a  departure  from  the  rule  so  often  enforced.  By 
the  plaintifTs  own  showing,  the  sale  was  for  too  large  a  sum 
not  warranted  by  the  license.  And  at  the  time  the  nonsuit  was 
ordered,  it  was  so  ordered  in  conformity  with  the  law. 

The  exceptions  must  therefore  be  overruled. 

AoM dostrator's  Salk,  when  Void  becausb  in  Excess  of  Order  of  Sale. 
But  very  few  cases  have  arisen  involving  this  subject  In  the  decisions 
turning  on  the  validity  of  administration  sales,  the  questions  generally  have 
been  whether  the  administrator  proceeded  correctly  in  obtaining  the  order  of 
sale,  or  whether,  having  obtained  the  order,  the  premises  have  not  been  sold 
for  an  inadequate  consideration.  The  order  generally  designates  what  prop- 
erty shall  be  sold,  and  but  slight  discretion  being  given  to  the  administrator, 
sales  of  an  excess  are  of  rare  occurrence.  Those  tlrnt  have  been  brought  be- 
fore the  court  have  been  wher^  the  order  was  to  sell  real  estate  sufficient  to 
raise  a  certain  sum  of  money.  In  those  cases  which  have  arisen,  it  Ims  been 
held,  where  an  administrator  sells  more  real  estate  than  ho  is  authorized'  to 
sell  by  the  order  of  the  court,  that  such  sale  is  void.  Thus  where  executors 
were  empowcroil  to  raise  one  hundred  and  seventy-four  dollars  and  ninety- 
nine  cents,  and  sold  and  granted  by  deed  estate  to  the  amount  of  one  hun- 
and  eighty-eif^^ht  dollars,  the  proceedings  were  held  void:  Lockioood  v.  SlttV' 
devaiU,  6  Conn.  373.  And  where  an  executor  or  administrator  acting  under  a 
license  from  the  judge  of  probate  authorizing  him  to  raise  a  particular  sum  by 
the  sale  of  real  estate,  sells  and  conveys  an  entire  tract  for  an  entire  sum  of 
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money  exoeeding  in  amount  tbe  sum  aathorized  to  be  raised,  the  sale  is  void: 
Adams  t.  Morrison,  4  N.  H.  166;  S.  C,  17  Am.  Dec  406.  The  coart  said: 
**  The  reason  of  this  is  obTious.  His  [the  executor's]  doings  are  valid  so  far 
as  he  acts  in  pnnmance  of  the  license,  and  no  farther.  When  he  goes  be* 
yond  his  authority  his  acts  are  void.'*  In  LUcf^fidd  v.  CtLdworth,  15  Pick. 
23,  an  administrator  was  licensed  to  sell  real  estate  of  his  intestate  for  the 
payment  of  debts  to  the  amount  of  six  hundred  and  forty  dollars,  and  he  sold 
all  the  real  estate,  consisting  of  several  parcels,  for  nine  hundred  and  fifty^ 
three  dollars  and  thirty-three  cents.  The  sale  was  held  void.  The  court  in 
delivering  its  opinion  said:  "An  administrator  without  a  license  from  a  com- 
petent court,  has  no  power  to  sell  the  real  estate  of  his  intestate.  Hia 
authority  is  derived  wholly  from  the  decree  of  the  court.  The  court  has  a 
discretion.  He  has  none.  He  is  bound  strictly  to  execute  the  authority 
given  him.  And  a  deed  by  him,  not  given  in  pursuance  of  his  authority, 
would  have  no  more  operation  to  pass  the  estate  of  his  intestate  than  a  deed 
made  by  a  stranger,  or  his  own  deed  of  a  stranger's  land.  If  under  authori^ 
to  sell  a  part^  he  sells  the  whole,  the  act  is  unauthorized  and  void.'* 

In  the  oases  which  have  arisen  some  attempt  was  made  to  establish  the  rule 
that  the  sale  should  be  void  for  the  excess  only,  but  this  view  was  not  favored, 
and  the  courts  have  held  the  whole  sale  void:  Litchfield  v.  Cudworth,  16  Pick. 
23;  Lockwood  v.  SturdevatU,  6  Conn.  373;  Adams  v.  Morrison,  4  N.  H.  166j 
S.  C,  17  Am.  Deo.  406.  In  the  last  case  the  executor  had  sold  sn  entire  tract 
for  an  entire  sum.  The  court  said:  "As  in  such  a  case  the  act  is  entire,  and 
there  is  no  way  to  ascertain  what  portion  of  the  land  he  had  authority  to  con* 
vey,  and  what  not,  the  whole  conve3rance  is  necessarily  pronounoed  to  be 
void.'*  And  in  lAtchfidd  v.  Cudtoorth,  Morton,  J.,  said:  "  How  can  it  be  ap- 
portioned ?  Who  shall  determine  which  part  and  how  much  the  purohaset 
and  which  and  how  much  the  heirs  shall  hold.** 


Dickey  v.  Linscott. 

[90  Mains,  i63.] 

OoHT&ACTS  VOR  PsBVOBMANGB  OF  PERSONAL  MANUAL  IiAfiOB,  requiring  health 
and  strengthi  are  subject  to  the  implied  condition  that  health  and 
strength  remain. 

WuEBB  Pabtt  Making  Contract  for  Perforhanob  of  Term  of  Work  is 
prevented  from  entering  on  the  work  at  the  stipulated  time  by  an  act  of 
Qod,  and  the  disability  thus  produced  lasts  during  the  greater  portion  of 
the  term,  he  will  be  excused  from  performing  the  work  during  the  re- 
mainder of  the  term. 

Assumpsit  from  eastern  district  court,  Chandler,  J.,  presiding. 
Plaintiff  alleged  and  attempted  to  prove  that  defendant  agreed 
to  work  for  him  for  seven  months,  beginning  at  a  stipulated  time; 
that  defendant  did  not  come  at  the  time  stipulated,  or  at  all,  to 
perform  the  work.  The  defendant  denied  that  the  contract  was 
completed,  and  said  that  it  was  merely  talked  of;  he  also  showed 
that  at  the  beginning  of  the  term  and  through  the  greater  por- 
tion of  it  he  was  not  able  to  work  on  account  of  sickness.  There 
was  evidence  proving  that  at  about  the  beginning  of  the  term» 
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defendant  set  out  to  work  for  the  plaintiff,  but  being  informed 
that  plaintiff  had  hired  another  man,  he  did  not  go,  but  sent 
word  to  plaintiff  that  if  he  would  send  to  Palermo,  his  residence, 
he  (the  defendant)  would  work  for  him,  provided  he  had  not 
hired  some  one  else.  Plaintiff  went,  but  defendant,  not  being  able 
to  work,  offered  to  hire  another  man,  if  plaintiff  would  secure 
his  wages;  this  plaintiff  refused  to  do.  Defendant  recovered 
towards  the  end  of  the  term  and  went  to  work  for  somebody 
else.  Plaintiff's  counsel  requested  the  court  to  instruct  the  jury 
that  though  defendant  was  prevented  from  working  by  the  act 
of  Gk>d,  nevertheless  the  plaintiff  was  entitled  to  damages  for 
his  fruitless  journey  to  Palermo;  that  it  was  defendant's  duty  to 
offer  to  work  as  soon  as  he  recovered  his  health,  and  by  neglect- 
ing to  do  so,  his  sickness  during  a  portion  of  the  time  did  not 
bar  this  action;  that  defendant  should  have  given  notice  of  his 
inability  to  work.  The  court,  however,  instructed  the  jury  that 
if  they  believed  the  contract  had  been  completed,  the  plaintiff 
would  be  entitled  to  damages,  unless  defendant  was  prevented 
from  working  by  an  act  of  God;  that  to  the  extent  of  that  dis- 
ability he  would  be  excused  from  performance.  Verdict  for  de- 
fendajit.     Plaintiff  filed  exceptions. 

W,  G.  Crosby,  for  the  plaintiff. 

W.  KeUy,  contra. 

By  Court,  Weston,  0.  J.    It  is  contended  that  the  sickneso 
of  the  defendant,  which  was  the  act  of  God,  and  his  consequent 
inability  to  fulfill  his  contract,  does  not  defeat  the  right  of  the^ 
plaintiff  to  recover  damages  for  the  breach.     Cases  have  been 
cited  where,  upon  express  covenants,  the  performance  of  whicb^ 
had  become  impossible,  without  any  fault  in  the  covenantors, 
they  were  nevertheless  held  answerable  in  damages.     These- 
were  doubtless  all  justified  under  their  peculiar  circumstances. 
But  in  a  contract  for  the  performance  of  personal  manual  labor,, 
requiring  health  and  strength,  we  think  it  must  be  understood 
to  be  subject  to  the  implied  condition,  that  health  and  strength 
remain.    If  by  the  act  of  God  one  half  or  three  fourths  of  the 
strength  of  the  contracting  party  is  taken  away,  performance  to 
the  extent  of  his  remaining  ability  would  be  hardly  thought  to 
entitle  him  to  the  compensation  for  which  he  may  have  stipu- 
lated while  an  able-bodied  man.     There  may  be  cases  where  the 
hazard  of  health  is  assumed  by  the  employer.     This  might  be 
regulated  by  known  and  settled  usage.     Generally,  however, 
the  right  to  wages  depends  upon  the  actual  performance  of 
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labor.  On  the  other  hand,  it  is  not  expected  that  the  laboring 
party  should  be  subjected  to  any  other  loss  where  his  inability 
arises  £rom  the  visitation  of  Providence. 

The  judge  instructed  the  jury,  that  this  would  excuse  per- 
formance; and  it  does  not  appear,  that  thecounsel  for  the  plaint-  * 
iff  contended  at  the  trial  for  any  other  doctrine.  He  insisted, 
howeyer,  that  he  was  entitled  to  damage,  for  his  fruitless  jour- 
ney to  Palermo,  on  the  invitation  of  the  defendant.  It  is  a 
sufficient  answer  to  this  claim,  if  otherwise  available,  that  it  is 
not  sued  for  in  this  action.  It  seems  from  the  evidence,  that 
the  defendant  might  have  labored  a  month  or  two  the  latter 
part  of  the  stipulated  period.  But  the  contract  was  entire, 
beginning  at  a  time  when  the  days  are  shortest,  and  cover- 
ing principally  the  seascm  when  the  earth  can  not  be  cultivated. 
The  wages  were  to  be  at  a  certain  monthly  rate.  The  contract 
failing  without  the  fault  of  the  defendant,  it  would  be  neither 
just  nor  equitable  to  hold  him  obliged  to  labor  for  the  plaintiff, 
at  the  monthly  wages  stipulated,  when  the  days  were  longest, 
and  labor  in  husbandry  most  valuable.  The  plaintiff  was  not 
obliged  to  accept  such  a  partial  performance.  He  had  a  right 
to  secure  the  services  of  another  man,  and  might  have  had  as 
many  laborers  as  it  was  for  his  interest  to  employ.  And  in  our 
judgment,  the  court  below  was  justified  in  withholding  the  in- 
structions requested. 

Exceptions  overruled. 

Act  of  €k>D  or  Inkvitabli  AoomEirr  Bxousss  Non-psbicrbcancb  of  • 
oovenant,  when  performiince  is  rendered  impossible,  or  saoh  inevitable  sod- 
dent  evidently  was  not  in  the  contemplation  of  tbe  parties,  provided  against 
by  the  general  covenant:  Singleton  v.  Carroll,  22  Am.  Deo.  95.  The  princi- 
pal case  was  referred  to  with  approval  in  Leopold  v.  Salkey,  S9  BL  420. 


Ghioe  v.  Tbevett. 

[20  Mains,  i62.] 

Legal  Consideration,  what  Sufficient.— A  loss  or  damage  to  the  prom- 
isee is  as  good  a  legal  consideration  to  support  a  note,  as  a  benefit  to  the 
promisor. 

Trustees  of  Voluntary  Association  are  Liable  on  Note  given  by  them 
for  labor  done  for  the  association;  and  the  non^ joinder  of  the  other  mem- 
bers of  the  association  should  be  taken  advantage  of  by  abatement. 

Assumpsit  from  the  eastern  district  court,  Chandler,  J.,  presid- 
ing. Trevett  and  many  others  voluntarily  associated  together 
for  the  purpose  of  erecting  a  parsonage  house.  They  were  not  in- 
corporated.   Trevett  and  two  others  ga^e  plaintiff  a  promis80X7 
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note  for  services  performed  on  the  house,  and  signed  it  **  Trus- 
tees of  said  house/'  Plaintiff  brought  an  action  against  the 
three  on  this  note.  The  court  held  the  action  maintainable,  and 
defendant  appealed. 

Kelly,  for  £he  plaintiff. 

Pierce,  contra. 

Bj  Court,  Westok,  C.  J.  One  objection  taken  to  the  liability 
of  the  defendants  on  the  note,  is  the  alleged  want  of  considera- 
tion. It  is  not  necessaiy  that  this  should  inure  to  their  benefit. 
A  loss  or  damage  to  the  promisee,  is  as  good  a  legal  considera- 
tion, as  a  benefit  to  the  promisor.  They  promised  to  pay  the 
plaintiff,  for  labor  performed  or  to  be  performed,  for  the  asso- 
ciation. This  was  a  loss  to  the  plaintiff  amply  suf&cient  to  sus- 
tain their  promise,  if  they  had  not  been  members  of  the  associa- 
tion. It  is  further  insisted,  that  as  they  signed  as  trustees,  their 
personal  liability  is  excluded:  If  this  designation  indicates  a 
mere  agency,  and  they  had  authority  from  their  principals,  they 
are  not  personally  bound.  And  if  in  such  case,  they  had  acted 
without  authority,  the  apt  remedy  would  have  been  an  action  on 
the  case:  BdOou  v.  Talboi,  16  Mass.  461  [8  Am.  Dec.  146].  Bui 
the  use  of  the  term,  trustees,  indicates  rather  that  the  legal  in- 
terest is  in  them,  than  that  they  act  as  mere  agents.  And  if  it 
is  to  be  understood,  that  they  represented  a  body  of  men  who 
had  Toluntarily  associated  to  build  a  meeting-house,  the  case 
finds,  that  the  defendants  were  members  of  that  body.  In  such 
case,  they  are  properly  made  defendants,  if  the  other  members 
of  the  association  might  also  have  been  joined.  If  they  would 
have  taken  advantage  of  this^bjection,  they  should  have  pleaded 
in  abatement. 

Exceptions  overruled, 

Lboal  CoirsiDERATioN,  WHAT  SujfJTiuiKNT.^A  benefit  to  the  promisor  or 
an  injury  or  inconvenienoe  to  the  promisee,  is  a  legal  consideration:  ^Uher  v. 
BartieU,  22  Am.  Deo.  225;  Hind  v.  Holdaldp,  26  Id.  107. 

Pbbsonal  Liabiutt  of  Tbustbb  on  Notb:  See  note  to  Thacher  t.  Dins- 
mort^  4  Am.  Dec.  63.  Trastees  of  a  corporation  who  executed  a  promissory 
note,  to  which  they  signed  their  several  names  as  trustees  and  affixed  their 
individual  seals,  were  held  liable  personally:  McClure  v.  BenneU,  12  Id. 
223.  See  also  Barker  v.  Mechanics*  Ins.  Co. ,  20  Id.  664.  In  Powers  v.  Briggs, 
79  HI.  403,  the  facts  were  similar  to  those  in  the  principal  case  and  the 
trastees  were  held  liable.     The  court  referred  approvingly  to  the  prindpa] 


NoN-JOiNDEB  OF  Pboper  Pa&ties  is  matter  for  plea  in  abatement:  Whed- 
wrighl  v.  Depeyster,  3  Am.  Deo.  345;  Robertson  v.  SmUk,  9  Id.  227;  BtU  v. 
Latfman,  15  Id.  83;  Le  Page  v.  MeGrea,  19  Id.  469;  OUbeH  ▼.  Diebarmm, 
Vld.imi  JimMpyt  PUrJ»sr.i41^  7lfl.  JEReUwr  v. -Loop,  26  Id.  286. 
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Wtman  V.  Rab. 

(11  OiLL  ABD  JOBmOH,  416.] 

Takino  Note  tor  Goods  Sold  and  Deuvesxd  does  not  extingniah  tbt 

original  cause  of  action. 
Whbbb  Notb  has  been  Given,  its  Fhoduotion  is  Gensballt  IUquibxd 

in  an  action  on  the  original  cause,  for  the  security  of  the  defendant,  and 

not  from  any  rule  of  evidence  which  would  prevent  the  introduction  of 

evidence  of  indebtedness  without  the  production  of  the  note. 
Evidence  of  Indebtedness  without  Production  of  Note  is  admissiMa 

in  such  a  case. 
Promissort  Notes  are  not  Presumed  to  be  Made  on  Timb. 
Where  Party  is  not  Bound  to  Produce  Promissory  Note,  evidence 

offered  with  a  view  to  account  for  its  non-production  is  unnecessary  and 

inadmissible. 

Appeal  from  the  Baltimore  county  court.  Wyman  &  Oc,  on 
the  strength  of  certain  representations  of  the  defendant,  sold  the 
defendant's  sons  a  bill  of  goods.  The  bill  not  being  paid,  this 
action  of  trespass  on  the  case  was  brought.  On  the  trial  it  ap- 
peared that  certain  notes  had  been  given  by  Bae's  sons  for  the 
goods;  but  it  did  not  appear  whether  the  notes  were  payable  on 
demand  or  otherwise.  Defendant  objected  to  evidence  of  in- 
debtedness until  the  notes  were  produced,  or  until  their  non- 
production  was  legally  accounted  for.  The  court  sustained  the 
objection;  the  defendant  excepted.  This  constitutes  the  first 
bill  of  exceptions.  Plaintiffs  then  offered  evidence  to  account 
for  the  non-production  of  the  notes,  to  which  defendant  ob- 
jected. The  court  sustained  the  objection,  and  plaintiff  excepted. 
This  constitutes  the  second  bill  of  exceptions. 
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Lairobe,  for  the  appellants. 
NeUsan,  for  the  appellee. 

Bj  Ck>urt,  Abgheb,  J.  The  taking  of  a  note  for  goods  sold 
and  deliyered,  certainly  does  not  extinguish  the  original  cause 
of  action.  An  action  on  the  common  counts  may  be  sustained 
by  proof  of  the  sale  and  delivery  of  the  goods,  although  a  note 
may  have  been  given  therefor:  17  Serg.  &  Low.  152.  If  how- 
ever a  note  has  been  given,  in  such  case  the  production  of  the 
note  is  generally  required,  for  the  security  of  the  defendant, 
and  not  from  any  rule  of  evidence  which  would  prevent  the  in- 
troduction of  evidence  of  indebtedness,  without  the  production 
of  the  note.  It  was  clearly  competent,  we  think,  for  the  plaint- 
iff to  produce  other  and  further  evidence  of  indebtedness,  with- 
out producing  the  notes  taken  for  the  goods. 

If  it  were  important  for  the  defendant  to  show,  that  the 
credit  given  on  the  notes  had  not  expired,  the  burden  of  such 
proof  was  upon  him.  He  should  have  given  notice  to  have 
them  produced,  and  if  not  produced,  proved  their  contents. 
There  is  no  evidence  in  this  bill  of  exceptions  to  show  the 
notes  were  on  time,  and  the  law  certcdnly  makes  no  such  in- 
ference. We  therefore  think  the  court  erred  in  the  opinion  by 
ihem  expressed  in  the  first  bill  of  exceptions. 

The  evidence  in  the  second  bill  of  exceptions  was  offered  to 
account  for  the  non-production  of  the  note;  the  court  rejected 
the  evidence.  If  the  plaintiff,  as  we  have  seen,  was  not  bound 
to  produce  the  note,  he  was  certainly  under  no  obligation  to 
account  for  its  non-production,  and  the  testimony  offered  with 
such  view,  and  such  view  only,  was  useless,  unnecessary,  and  in- 
admissible. We  concur  with  the  court  in  the  opinion  by  them 
expressed  in  the  second  bill  of  exceptions. 

Judgment  reversed  and  procedendo  awarded. 


DxBT  HOW  FAR  ExTiNoiTiSHED  BT  GiviNo  NoTB:  Seenote  to  Chodfww  T. 
Howe,  ante,  46. 

Note  must  bs  Pboduoxd  at  Tbial  in  Surr  on  Obioinal  Contraot,  or 
Hi  absence  must  be  accounted  for:  Bohnea  v.  De  Oamp,  3  Am.  Deo.  293. 
The  principal  case  is  cited  in  aapport  of  this  point  in  Afeyer»  v.  SmUh,  27  Md« 
60;  and  Hooper  v.  Strashurger,  37  Id.  403. 
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Anderson  v.  Gbitoheb. 

[11  QlLIi  &  JOBWSON,  460.] 

AoBsnoNT  TOR  Lease  kot  Acknowledged  Aia>  Rxoo&dxd  agreeably  to 

the  registration  laws  of  the  state  passes  no  title  whatever  in  tiie  demised 

premises  to  the  lessee. 
Covenant  to  Pat  Rent  is  Inopebatttb  and  Void  in  sooh  an  instmment, 

and  no  action  can  be  maintained  thereon. 
BxMKDT  OF  Owner  where  Lessee  Ooounss  under  Void  Aorskment  is 

by  an  action  of  trespass  q.  c.  /.  if  the  occupation  is  withoat  his  consent, 

or  by  an  action  for  use  and  occupation  or  assumpsit  if  the  lessee  occupies 

with  his  consent. 
Where  Agreement  Decx.ared  on  is  not  Agreement  Given  on  Oyer 

according  to  its  true  intent  or  meaning,  a  demurrer  to  the  declaration 

should  be  sustained. 

Appeal  from  Harford  coimly  court.  Critcher  brought  an  ac- 
tion of  covenant  against  Anderson.  There  were  three  counts  in 
the  declaration;  the  decision  was  for  the  defendant  on  the  first 
two  counts  and  for  the  plaintiff  on  the  third.  The  decision  on 
the  first  two  counts  was  not  appealed  from.  Anderson  appealed 
from  the  decision  on  the  third  count.  This  count  alleged  that 
Critcher  leased  certain  premises  to  the  defendant  **  from  the 
twenty-fifth  of  March  in  the  year  1834,  until  the  tenth  of  May 
in  the  year  last  mentioned,  and  so  from  year  to  year,  for  so  long 
a  time  as  they  the  said  plaintiff  and  defendant  should  please." 
The  declaration  also  alleged  a  covenant  of  the  lessee  to  pay  rent, 
on  which  this  action  was  brought,  the  defendant  being  in  de- 
fault. The  oyer  of  the  agreement  as  far  as  is  material  is  as  fol- 
lows: *'  Mem.  of  agreement  entered  into  this  twenty-fourth  day 
of  April,  1833,  between  John  Critcher,  etc.,  of  the  one  part,  and 
Donahoo  and  Anderson,  etc.,  of  the  other  part — ^witnesseth, 
the  said  John  Critcher  binds  himself,  his  heirs,  etc.,  to  give 
said  Donahoo  and  Anderson  a  lease  for  ten  years"  of  the  prem- 
ises in  question.  Then  followed,  among  other  covenants,  the 
covenant  to  pay  rent.  The  instrument  was  signed  by  all  the 
parties,  and  witnessed  but  not  acknowledged  and  recorded. 
The  defendants  demurred  to  the  declaration  on  several  grounds. 
1.  Because  the  lease  professed  to  pass  an  interest  in  lands  for 
more  than  seven  years  and  had  not  been  acknowledged  and  re- 
corded as  the  law  required,  and  was  therefore  void.  2.  Be- 
cause the  lease  set  out  in  the  declaration  was  variant  from  that 
shown  to  the  court,  in  this:  First,  that  the  declaration  alleged 
lease  to  be  with  defendant,  whereas  the  instrument  produced 
was  a  lease  to  defendant  jointly  with  Donahoo.     Second,  that  the 
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declaration  set  out  a  lease  from  year  to  year,  whereas  the  indent- 
ure shown  the  court  was  a  lease  for  ten  years.  Third,  that  the 
lease  declared  on  was  from  the  twenty-fifth  of  March,  1834,  to 
the  tenth  of  May  in  the  same  year,  and  so  from  year  to  year, 
whereas  from  the  oyer  of  the  memorandum  it  appeared  the  lease 
was  to  commence  on  April  24, 1833.  Fourth,  that  the  lease  de- 
clared on  began  on  the  twenly-fourih  of  March,  1834,  whereas 
the  lease  shown  had  no  certain  time  of  commencement.  Each  of 
these  yarianoes  constituted  a  separate  ground  of  demurrer.  The 
court  rendered  judgment  for  plaintiff. 

Scott,  for  the  appellant. 

Bradford,  contra. 

By  Court,  Dorset,  J.  The  declaration  in  the  case  before  us 
contains  three  counts,  to  all  of  which  the  defendant  demurred. 
To  the  first  two  counts  the  court  ruled  good  the  demurrer;  and 
from  such  their  decision  no  appeal  has  been  prosecuted.  The 
demurrer  to  the  third  court  was  overruled,  and  from  the  judg- 
ment of  the  county  court  overruling  that  demurrer,  the  present 
appeal  has  been  prayed.  We  deem  it  unnecessary  from  the 
view  we  have  taken  of  this  case  to  determine,  whether  the  agree- 
ment entered  into  by  the  parties  be  a  lease  or  a  mere  agreement 
for  a  lease,  nor  do  we  consider  it  necessary  to  decide  on  the 
sufficiency  of  many  of  the  grounds  of  demurrer  which  have 
been  discussed  before  us.  There  is  nothing  in  the  agreement 
from  which  it  can  be,  with  any  degree  of  certainty,  ascertained, 
whether  the  demised  premises  be  in  the  state  of  Maryland,  or 
where  they  are  located.  The  appellants  insist  that  they  lie  in 
Maryland,  and  that  the  instrument  of  writing  on  which  the 
present  action  of  covenant  is  founded,  is  for  the  term  of  ten 
years,  determinable,  however,  within  the  term,  at  the  will  of  the 
appellant,  upon  his  giving  notice  to  the  appellee,  on  or  before  the 
month  of  June,  otherwise  the  term  will  continue  for  another 
year.  With  this  construction  of  the  agreement  we  concur,  and 
if  it  be  conceded  that  the  demised  premises  lie  in  Maiyland,  we 
think  the  court  erred  in  overruling  the  demurrer.  Because  the 
agreement  not  being  acknowledged  and  recorded  agreeably  to 
the  registration  laws  of  the  state,  it  passed  at  law  no  title  what- 
ever in  the  demised  premises  to  the  appellant,  and  consequently 
the  covenant  for  the  payment  of  rent  which  is  dependent  on  the 
appellant's  title,  or  interest  in  the  demised  premises  ci*eated  by 
the  agreement,  is  wholly  inoperative  and  void;  and  no  such 
action  of  covenant  can  be  maintained  thereon,  whether  regarded 
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«s  a  lease  or  a  coyenant  for  a  lease.  If  the  appellant  has  under 
<K)lor  of  this  agreement,  occupied  the  property  intended  to  be 
demised,  the  appellee's  remedy  for  the  rent  is  not  in  covenant; 
but  if  the  occupation  be  without  his  assent,  it  is  trespass  quare 
<;lausum/regU;  if  with  consent,  an  action  for  use  and  occupa- 
tion, or  on  assumpsit  upon  an  agreement  from  year  to  year  of 
similar  import  with  that  ineffectually  executed,  and  which  the 
law  implies  as  existing  between  the  parties. 

Should  the  demised  premises  not  lie  in  Maryland,  we  think 
the  demurrer  ought  to  have  been  sustained;  because  the  agree- 
ment declared  on  in  the  third  count  is  not  the  agreement  given 
on  oyer,  either  according  to  its  tenor,  or  true  intent  and  mean- 
ing, as  we  interpret  it. 

The  judgment  of  the  county  court  is  reversed,  and  procedendo 
awarded. 

Judgment  reversed  BSid,  procedendo  awarded. 

Principal  Case  has  bben  Cited  to  the  Followino  Points:  In  PoUs  t. 
Reynolds^  31  Md.  112,  to  the  effect  that  no  interest  in  land  for  a  term  exceed- 
ing seven  years  can  be  created  by  acts  «n  jxim;  and  Kifiaey  v.  Minnick,  43  Id. 
121,  in  support  of  the  position  that  lessees  holding  nnder  an  invalid  lease  are 
liable  for  rent  on  an  implied  verbal  agreement.  The  principal  case  was  ap- 
proved in  LaiDson  v.  Snyder^  1  Id.  77;  and  in  Howard  v.  Carpenter,  11  Id. 
1276,  the  language  of  the  court  regarding  the  validity  of  the  lease  and  the 
plaintiff 's  remedy  for  rent  is  quoted  with  approvaL 


Newoomeb  Am>  Stonebraeeb  v.  Elxne. 

[11  OnX  AMD  JOHNBOH,  4ST.] 

Where  word  '*  Dollars**  was  Omitted  from  Bill  Sikole,  by  mistake, 
so  that  a  party  was  deprived  of  the  specific  security  intended  to  be  given 
thereby,  he  will  be  granted  relief  in  equity. 

Parol  Evidekce  not  Admissible  to  Explain  Patent  Ambiouity. 

Fartt  Entitled  to  Eelief  in  Equity  though  Remedt  at  Law  Exists, 
where  on  account  of  a  mistake  in  drawing  up  the  instrument  intended  to 
secure  the  remedy,  it  is  not  as  full,  adequate,  and  complete  as  the  one  con- 
templated by  the  parties. 

Ik  Joint  and  Several  Bond,  all  Oblioors  are  Principal  Debtors,  as 
between  the  obligors  and  obligees,  though  as  between  each  other  they  may 
have  the  rights  and  remedies  resulting  from  the  relation  of  principal  and 
surety. 

Appeal  from  the  eqiiity  side  of  Washington  county  court. 
One  Newcomer  requested  a  loan  of  money  from  the  complain- 
ant, which  complainant  agreed  to  furnish  if  Newcomer  would 
^Te  security.      Thereupon    Newcomer  and    Stonebraker,   his 
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security,  exoouted  to  complainant  their  joint  and  several  bill 
single.  Complainant  then  advanced  the  money.  The  instru- 
ment was  properly  signed  and  sealed,  but  by  mistake  the  word 
*'  dollars"  was  omitted.  The  defendant,  on  an  application,  re- 
lused  to  pay  said  bill.  The  bill  prayed  for  relief  against  this 
mistake,  its  oorrectiony  and  that  defendants  be  compelled  to  pay 
the  simi  loaned.  The  defendants  demurred  to  the  bill  on  the 
ground  that  the  complainant  had  a  complete  remedy  in  a  court 
of  common  law.  The  court  overruled  the  demurrer  and 
ordered  the  defendants  to  pay  into  court  the  amount  of  the  bill 
with  interest  and  costs. 

Palmer,  for  the  appellants. 

Frice^  contra. 

By  Court,  Stbfhen,  J.  We  think  that  the  decree  of  the  court 
1)elow  in  this  case  was  correct,  and  ought  to  be  affirmed.  The 
complainant  had  not  full  and  adequate  remedy  at  law,  and  was 
therefore  entitled  to  the  relief  which  he  solicited  at  the  hands  of 
^  court  of-  equity.  The  instrument  executed  by  the  principal 
and  his  surety,  was  intended  to  be  a  joint  and  several  single 
bill,  for  the  payment  of  money  lent.  By  mistake  and  accident, 
as  charged  in  the  bill,  to  which  there  was  a  demurrer,  the  word 
"dollars"  was  omitted  by  mistake,  in  consequence  of  which 
the  plaintiff  was  deprived  of  the  specific  seciuiiy  which  was  in- 
tended to  be  given,  and  was  imable  to  support  his  action  upon 
the  single  bill,  in  a  court  of  law,  as  a  specialty.  The  principle 
being  well  settled  that  the  consideration  of  a  single  bill  can  not 
be  inquired  into,  or  a  failure  of  it  averred  or  proved  in  an  action 
upon  it  at  law:  9  Qill  &  J.  342.'  It  is  therefore  inconsistent 
with  the  legal  attributes  of  such  an  instrument,  or  its  character 
of  conclusiveness,  as  a  specialty,  that  it  should  rest  partly  in 
writing,  and  partly  in  parol.  Where  the  ambiguity  is  not  latent, 
and  ndsed  by  extrinsic  evidence,  but  patent,  or  apparent  on  the 
face  of  the  instrument,  parol  evidence  is  not  admissible  to  ex- 
plain such  ambiguity;  as  where  a  blank  is  left  for  the  devisee's 
name  in  a  will,  parol  evidence  can  not  be  admitted  to  show  whose 
name  was  intended  to  be  inserted:  Eoscoe  on  Ev.  12. 

According  to  contract,  the  plaintiff  was  entitled  to  a  security 
of  higher  dignity  than  a  mere  parol  promise.  He  was  entitled 
io  a  sealed  instrument,  the  consideration  of  which  could  not  be 
inquired  into,  and  although  he  might  have  a  remedy  for  his 
money  in  a  court  of  law,  in  a  different  form  of  action,  it  might 

1.  Key  V.  KnoU. 
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not  be  so  full,  adequate,  and  complete,  as  the  one  contemplated  bj 
the  parties:  7  Conn.  549.'  In  that  case  a  bond  was  intended  to 
be  executed,  but  the  seal  was  omitted  by  accident;  relief  was 
granted  in  equity,  although  it  was  contended  that  the  party  had 
his  remedy  at  law.  The  judge  in  delivering  his  opinion  observ- 
ing, that  the  plaintiffs  were  entitled  to  a  bond,  the  consideration 
of  which  could  not  be  inquired  into  at  law.  The  remedy  might 
not  be  adequate. 

No  doubt  can  be  entertained  as  to  the  jurisdiction  of  a  court 
of  equity  to  correct  the  mistake  in  this  case,  and  that  such  relief 
will  be  granted  even  in  the  case  of  a  surety.  See  1  Johns.  Ch. 
609.'  The  surety  in  this  case  is  equally  bound  with  the  princi- 
pal for  the  payment  of  the  money;  in  a  joint  and  several  bond, 
and  as  between  the  obligors  and  obligees,  all  the  obligors  are 
principal  debtors,  though  as  between  each  other  they  may  have 
the  rights  and  remedies  resulting  from  the  relation  of  principal 
and  surely:  6  Id.  309.'  In  the  same  book,  307,  Ohancellor  Kent 
says:  A  party  who  joins  in  a  bond  as  surety,  is  as  much  bound 
in  law  and  equity  as  the  princix>al.  Such  contracts  are  of  every 
day's  occurrence  in  the  business  of  life,  and  recognized  as  valid 
in  every  system  of  jurisprudence;  and  it  would  be  most  extra- 
ordinary and  a  very  great  blemish  in  the  administration  of  jus- 
tice, if  the  protection  of  a  court  of  equity  was  altogether  denied 
to  a  creditor  requiring  equitable  assistance  against  a  surety. 
The  surety  is,  in  the  contemplation  of  a  court  of  equity,  as  much 
bound  as  the  principal,  by  the  terms  of  his  contract.  So  in 
page  306,  the  chimcellor  says  of  the  surety,  by  joining  in  the 
bond  he  becomes  a  principal  debtor  to  the  obligee,  and  the  debt 
is  presumed  to  have  been  created  upon  the  credit  given  to  the 
surety,  as  well  as  to  the  principal  debtor.  Upon  the  whole,  we 
think  the  decree  of  the  court  below  is  correct  and  ought  to  be 
affirmed. 

Decree  affirmed. 

Mistake  ik  Drawing  Instrument  is  Qround  for  Equitablb  Relut: 
Chamberlain  y.  TJiompaorit  28  Am.  Dec.  390,  and  note;  King  v.  Fotc^Aon,  29 
Id.  KM;  Moore  v.  Vtck,  32  Id.  301;  Clark  v.  Munyan,  33  Id.  752;  Bearddey 
V.  Knight,  Id.  193;  Avery  v.  Lems,  Id.  203;  Mulford  v.  Shepard,  Id.  432; 
PilUbury  v.  Dugan,  34  Id.  427;  also  see  Norton  v.  Marden,  32  Id.  132;  and 
Champlin  v.  Layttn,  31  Id.  382.  The  principal  case  was  approved  in  Crim  v. 
Withers,  26  Md.  569. 

Eembdt  at  Law,  Effect  of  on  Right  to  Eqititable  Relief:  See  Wil- 
let  V.  Overton,  I  Am.  Dec.  72;  Long  v.  Merrill,  7  Id.  700;  Middletwm  Bank 
V.  RvM,  8  Id.  164;  Arfnsworthy  v.  Cheshire,  24  Id.  273;  Bank  qf  Utica  y. 
Uiic€L,  27  Id.  72;  New  London  Bank  v.  Lee,  Id.  713. 

1.  MonMlU y.  HoMghUm.  2.  Wiaer  y.  BlmeUff.  t.  B§r§w.  mmitUg. 
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ADHissiBiLnT  OF  Pabol  Evidenob  to  explain  AMBiomnES:  See  Storei- 
V.  Freeman,  4  Id.  155;  DooliUU  v.  Blakedey,  Id.  218;  Gock  v.  Taylor,  5  Id. 
050;  Brown  v.  Bebet,  6  Id.  728;  Mann  v.  Jl/an»,  7  Id.  410;  Ooddard  v.  5tt- 
2(>ti?,  9  Id.  003;  daremont  v.  (7ar2to7^  Id.  88;  Hall  v.  Benner,  21  Id.  394; 
Shearman  v.  iln^,  23  Id.  100;  JoAtm  t.  CAurcA,  Id.  051;  Scanlan  v.  fFtvAt* 
25  Id.  344;  Moliert  v.  Pa.  /*.  Ins.  Co.,  28  Id.  075. 


DOBSET  V.  ShEFPABD. 

[U  OHX  AMD  JOHVSOH,  193.] 

It  is  Nkcbssabt  to  Validitt  of  Nunoupativb  Will  that  the  testamentary 
ci^Mcity  of  the  deceased,  and  the  ammtu  testandi  at  the  time  of  the  al- 
leged noncapation,  appear  by  the  clearest  and  most  indisputable  testi- 
mony. 

NiTNCXTPATIVB  WiLL  MaDE  BY  InTEBROOATORIES  ReQUIRBS  STRICTER  PrOOF 

of  spontaneity  and  volition  than  wonld  be  required  in  an  ordinary  case. 
Probate  of  Nuncupativb  Will  made  bt  Interrogatories  will  be  Re- 
fused where  facts  leave  doubt  as  to  the  mental  capacity  of  the  testator, 
and  there  is  not  sufficient  proof  of  spontaneity  and  of  the  ammua  teatandL 

KsvELL  from  the  orphans'  court  of  Calvert  county.  The  ap- 
pellants offered  for  probate  the  following  paper,  purporting  to 
be  the  nuncupative  will  of  H.  Coberth:  **  We,  the  undersigned* 
certify  that  Mr.  Hezekiah  Coberth,  on  the  morning  of  the  twenty- 
eighth  of  October,  1841,  said  in  our  presence  that  he  wished 
Doctor  George  W.  Dorsey  to  act  as  trustee  for  his  son,  to  be  his 
administrator,  and,  to  use  his  own  words,  he  wished  him  to  be 
his  general  agent;  he  moreover  said  he  intended  it  to  be  his  last 
will."  Then  followed  the  names  of  four  subscribing  witnesses. 
The  appellees  objected  to  the  probate  of  the  paper  on  several 
grounds,  the  principal  one  being  that  it 'was  procured  at  the  in- 
stance, and  by  the  solicitations,  importunities,  and  request  of 
persons  present  at  the  time,  the  testator  being  too  weak  to  re- 
sist. The  depositions  of  the  subscribing  witnesses  were  sub- 
stantially as  follows:  That  on  the  morning  of  the  deceased's 
death  they  were  all  in  the  room  with  the  deceased.  That  Doctor 
Sedgwick  (one  of  the  witnesses)  told  Coberth  that  if  he  wished 
to  make  any  arrangement  of  his  affairs,  then  was  the  time  to  do 
it,  as  he  had  no  time  to  lose.  Coberth  replied  that  he  wished 
to  make  arrangements,  but  wanted  to  rest  first;  that  Doctor 
Woems  (another  witness)  then  said  to  Coberth  that  if  he  wished 
to  make  any  provision  for  his  little  son,  that  was  the  time  and 
he  could  rest  afterwards.  That  deceased  then  called  for  Doctor 
George  W.  Dorsey,  who  came  to  the  bedside.  That  Doctor  Sedg- 
wick then  asked  deceased  if  he  wished  Dorsey  to  be  the  trustee 
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of  his  child;  deceased  answered  yes;  then  Sedgwick  asked  him. 
if  he  wished  Dorsej  to  be  his  administrator;  to  which  deceased 
replied  yes,  and  added,  general  agent.  Doctor  Weems  then 
asked  deceased  if  he  wished  it  to  be  his  last  will  and  testament, 
to  which  deceased  said  yes.  There  was  a  question  as  to  the  tes- 
tator's sanity,  but  the  evidence  on  this  point  sufficiently  apx>eara 
from  the  opinion.  The  court  refused  probate  of  the  instrument^ 
and  Dorsey  appealed. 

SoUers  and  Pinkney,  for  the  appellant. 

Jhok  and  Alexander,  contra. 

By  Court,  Dobsey,  J.  Nuncupatiye  wills,  though  tolerated^ 
are  by  no  means  favorites  of  the  law.  Independent  of  the  stat- 
tute  of  frauds  altogether,  the  factum  of  a  nuncupative  will  re- 
quires to  be  proved  by  evidence  more  strict  and  stringent  than 
that  of  a  written  one  in  every  single  particular.  This  is  requi- 
site in  consideration  of  the  facilities  with  which  frauds  in  setting 
up  nuncupative  wills  are  obviously  attended.  Facilities  which 
absolutely  require  to  be  counteracted,  by  courts  insisting  on 
the  strictest  proof  as  to  the  facia  of  such  alleged  wills.  Hence 
the  testamentary  capacity  of  the  deceased,  and  the  animu9  tes* 
tandi  at  the  time  of  the  alleged  nuncupation,  must  appear,  in 
the  case  of  a  nuncupative  will,  by  the  clearest  and  most  indis- 
putable testimony:  See  Lemama  v.  Bonsall,^  2  Eng.  Eccl.  147; 
1  Williams  on  Ex'rs,  62;  and  the  case  of  PriscUla  E.  YamaJTs 
wiU,  4  Eawle,  62  [26  Am.  Dec.  115].  A  will  made  by  inter- 
rogatories is  valid;  but  undoubtedly,  whenever  a  will  is  so  made, 
the  court  must  be  more  upon  its  guard  against  importunity, 
more  jealous  of  capacity,  and  more  strict  in  requiring  proof  of 
spontaneity  of  volition,  than  it  would  be  in  an  ordinary  case: 
Oreen  v.  Skipvoorth  etal,,!  Eng.  Eccl.  32.  According  to  these 
sound  and  well-established  principles,  let  us  proceed  to  the 
examination  of  the  case  before  us:  first,  premising  that  no  be- 
quests having  been  made  by  the  alleged  nuncupative  will,  it  is 
not  subject  to  the  operation  of  the  statute  of  frauds  in  relation 
to  such  testaments;  nor  to  that  of  the  act  of  assembly  of  1810, 
c.  34.  The  only  eflfect  of  the  will,  if  admitted  to  probate,  and 
it  were  competent  to  effectuate  the  supposed  intent  of  the  tes- 
tator, would  be  to  secure  to  the  appellant  the  appointment  of 
executor  oi  administrator  of  the  deceased,  and  the  guardianship 
of  his  only  child.  The  latter  object,  however,  could  not  be 
accomplished;  a  written  will  being  made  indispensable  for  such 
a  purpose,  by  the  statute  of  12  Car.  II.,  c.  24. 


1.  Lemann  y.  BomaU. 
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To  the  admission  to  probate  of  the  will  in  question,  a  num- 
ber of  objections  were  interposed  in  the  orphans'  court,  most  of 
which  we  deem  it  unnecessary  to  examine.  That  on  which  we 
think  the  decision  of  the  cause  mainly  depends,  as  far  as  such 
objections  are  concerned,  is  the  allegation  of  the  appellees,  that 
the  will,  attempted  to  be  proved,  was  not  the  Toluntary  act  and 
free  will  of  the  deceased,  but  he  was  induced  to  speak  of  hi» 
affiurs,  as  mentioned  in  said  paper,  by  the  suggestion  of  others, 
only  a  short  time  before  his  death,  and  when  he  was  not  in  a 
mental  or  physical  condition  to  make  a  will,  or  execute  a  valid 
deed  or  contract;  and  that  in  the  situation  in  which  he  was 
placed,  and  the  circumstances  connected  with  the  execution  of 
said  paper,  he  was  too  weak  to  transact  business,  or  to  resist 
the  suggestions  that  were  made  to  him,  of  the  necessity  of  mak- 
ing a  will;  and  said  words,  attributed  to  the  deceased,  were 
used  by  him  in  consequence  of  the  undue  influence  of  said  sug- 
gestions. To  establish  the  will,  the  appellant  produced  four 
witnesses,  being  the  only  persons,  except  himself,  who  appear 
to  have  been  with  the  deceased  at  the  time  it  is  alleged  to  have 
been  made.  Two  of  those  were  the  attending  physicians;  one 
a  person  sent  for  by  the  appellant,  and  the  fourth  an  accidental 
visitor. 

The  orphans'  court  proceeded  to  take  their  testimony;  and  aa 
respects  the  sanity  of  the  decedent,  what  have  they  testified? 
The  first  witness.  Dr.  Sedwick,  after  detailing  what  he  alleged 
as  having  occurred  on  the  morning  of  the  making  of  Coberth's 
testament,  and  of  his  death,  proceeds  thus:  ''  This  deponent 
further  says,  that  the  reason  why  he  mentioned  this  subject  to 
Hezekiah  Coberth  was,  his  having  heard  him,  during  his  illness, 
express  a  wish  to  make  some  arrangement  respecting  his  affairs; 
that  they  were  not  at  that  time,  as  he  wished;  and  that  he  wished 
that  they,  Dr.  L.  L.  Weems  and  himself,  should  do  something 
for  him,  as  he  wished  to  recover  and  recruit  to  make  some  ar- 
rangements; and  that  at  the  time  he  Hezekiah  Coberth  made 
these  declarations,  he  was  perfectly  sane;  and  that  the  afore- 
mentioned words,  purporting  to  be  his  last  will,  were  spoken  by 
llr.  Hezekiah  Coberth  in  the  presence  of  him  the  deponent,  Dr. 
L.  L.  Weems,  James  M.  SoUers,  and  James  Williams;  and  that 
they  were  spoken  in  his  last  illness,  and  in  his  own  house  and 
place  of  residence;  and  that  he  this  deponent  was  called  to  Mr. 
Hezekiah  Coberth,  on  Saturday  previous  to  his  death;  and  that 
the  words  expressive  of  a  disposition  to  make  some  arrange- 
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ment,  were  spoken  a  pait  on  Monday,  and  a  part  on  Tuesday  or 
Wednesday."  The  deceased  died  on  Thursday  morning,  as 
X^rored  by  Dr.  Sedwick.  He  gives  no  testimony  as  to  the  sanity 
of  the  mind  of  the  decedent,  at  the  time  of  the  nuncupation  in 
question,  but  confines  his  evidence  on  this  subject,  to  its  state 
some  one,  two,  or  three  days  before.  Dr.  Weems  states  that 
'^  on  Thursday  morning  he  found  him  (Coberth)  in  a  dying  con- 
dition, but  perfectly  rational."  James  M.  SoUers  says,  ''he 
believes  that  Mr.  Hezekiah  Coberth  was  rational"  at  the  time 
of  the  alleged  ntmcupation.  But  what  degree  of  rationality  was 
meant  by  the  witness?  Whether  a  mere  exemption  from  de- 
lirium, or  such  a  d^ree  of  intellect  as  would  enable  its  posses- 
sor to  make  a  valid  deed  or  contract,  or  a  reasonable  or  sensible 
disposition  of  his  property,  does  not  appear.  James  Williams, 
the  remaining  witness,  gives  no  testimony  as  to  the  sanity  of  the 
deceased.  When  then  we  advert  to  the  fact,  that  the  want  of 
mental  capacity  in  the  deceased,  was  a  ground  of  objection  to 
the  probate;  that,  independently  of  such  objection,  it  was  the 
duty  of  the  appellant  to  prove  such  capacity  by  the  clearest  and 
most  indisputable  testimony;  that  of  the  four  witnesses  to  the 
will,  but  two  of  them  testify  as  to  such  capacity;  that  he  who  does 
so  most  strongly,  says,  tJiat  when  he  visited  Coberth,  on  the 
morning  of  the  alleged  ntmcupation  (which  was  the  morning  of 
his  death),  he  found  him  in  a  dying  condition;  that  all  the  facts 
given  in  evidence  by  the  witnesses  as  to  the  conduct  of  the  de- 
ceased, and  those  around  him,  during  the  time  of  the  alleged 
nuncupation,  leave  upon  the  mind  doubts  as  to  the  mental  ca- 
pacity of  the  testator.  We  think  the  orphans'  court  were  right, 
upon  that  ground,  in  refusing  to  admit  to  probate  the  proffered 
nuncupative  will.  We  think,  too,  looking  to  all  the  proof  in 
the  cause,  and  the  manner  in  which,  by  interrogatories,  the  al- 
leged nuncupation  was  drawn  from  the  decedent,  that  there  was 
not  such  proof  of  spontaneity,  and  of  the  animus  iestandi,  as  is 
indispensable  to  the  validity  of  such  a  will.  The  only  reported 
case,  which  we  have  met  with  of  a  will  made  by  interrogatories 
to  the  testator,  is  that  of  Oreen  v.  Shipworth  et  cU,,  1  Eng.  Eccl. 
32:  at  which  it  is  only  necessary  to  glance  for  a  moment,  to 
see  that  its  admission  to  probate*  stands  upon  grounds  infi- 
nitely stronger  than  could  be  urged  in  favor  of  that  now  under 
consideration.  To  grant  probate  to  the  will  now  before  us^ 
would,  in  our  opinion,  establish  a  precedent  fraught  with  the 
most  dangerous  tendency. 
The  decree  of  the  orphans'  court  is  affirmed,  with  costs. 
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KuKcuPATiVB  Wills,  how  far  Valid:  See  note  to  Sykes  v.  SyheSt  20  Am. 
Dec.  40,  and  note  44,  where  this  subject  is  discussed;  also  Winn  v.  Bob,  23 
Id.  258;  Tamaies  WiU,  26  Id.  115;  McOvne  v.  Hou$e,  31  Id.  438.  The 
principal  case  is  cited  with  approval  in  HammeU  y.  8hamk$^  41  Md.  210. 


State  v.  Pbiob. 

(12  Gill  and  Jomnov,  MO.] 

RoLi  THAT  l2n>ian[SFr  must  Negattvx  Exceptions  ur  Statdts  does  not 
apply  to  a  case  where  the  charge  preferred  ex  wUwra  rti  oondnaiTely 
imports  a  negative  of  the  exceptions. 

CouBT  Judicially  Knows  what  a  Billiabd  Table  is,  and  that  it  is  not  a 
table  at  which  faro  is  usually  played. 

BiLLLARD  Table  used  tor  PLAmro  Game  of  Faro  ceases  to  be  a  billiard  table 
in  the  eyes  of  the  law,  and  does  not  fall  within  the  exception  of  a  stat- 
ute prohibiting  the  keeping  of  any  gaming  table  except  billiard  tables. 

Iin>iCTMEirr  charging  that  appellee  "unlawfollj  did  keep  a 
certain  gaming  table  called  a  faro  table,  at  which  said  gaming 
table,  unlawfully  k^t  as  aforesaid,  the  game  of  faro  was  then 
and  there  unlawfully  played  for  money,  against  the  act  of  as- 
sembly in  such  cases  made,"  etc.  The  indictment  was  foimd 
under  the  act  of  1826,  c.  88,  which  enacted  that  '*  eveiy  person 
who  shall  be  duly  convicted  of  keeping  any  E.  O.  table,  or  any 
other  kind  of  gaming  table  (billiard  tables  excepted),  at  which 
the  game  of  faro,  equality,  or  any  other  game  of  chance  shall 
be  played  for  money,  shall  for  the  first  offense  forfeit  and  pay," 
etc.  The  defendant  demurred  to  the  indictment  on  the  ground 
of  its  insufficiency.  The  demurrer  was  sustained,  and  the  state 
appealed. 

Boyle^  for  the  state. 

Handy,  PiUs,  and  Richardson^  contra. 

By  Court,  Dorset,  J.  The  correctness  of  the  judgment  of  the 
county  court,  it  is  asserted  by  the  appellee,  is  fully  established 
by  the  general  principle,  as  stated  in  Archb.  Cr.  PL  21,  and 
other  elementary  writers  upon  the  subject,  *'  that  if  there  be  any 
exception  contained  in  the  same  clause  of  the  act,  which  creates 
the  offense,  the  indictment  must  show,  negatively,  that  the  de- 
fendant or  subject  of  the  indictment  does  not  come  within  the 
exception."  If  the  meaning  of  this  rule  be,  as  is  contended, 
that  the  indictment  must  contain  an  express  negation  of  the  ex- 
ception, it  is  not  warranted  by  a  fair  construction  of  the  opin- 
ionn  of  the  court,  in  the  cases  referred  to,  as  its  basis.    In 
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announcing  such  a  principle,  the  court  must  be  understood  as 
asserting  it  in  reference  to  the  cases  then  before  it,  and  those  of 
a  similar  character.  In  all  of  which  it  will  be  found  that,  but 
for  such  negation,  the  guilt  of  the  accused  would  not  conclu- 
sivelj  appear.  Under  the  exception  he  might  be  innocent,  al- 
though every  allegation  against  him  be  fully  proved.  The  rule, 
in  such  cases,  and  in  such  only  has  it  ever  been  declared  from 
the  bench  in  any  reported  case  that  we  can  find,  is  undeniably 
true.  But  to  apply  it  to  a  case  like  the  present,  where  the 
charge  preferred,  ex  natura  rei,  as  conclusively  imports  a  nega- 
tive of  the  exception,  as  if  such  negative  had  been  in  express 
terms,  would  violate  the  soundest  priiiciples  of  construction; 
and  give  to  the  rule  an  universality  of  operation  which  its  terma 
do  not  import,  and.  was  never  contemplated  in  the  decisions  or 
commentaries  to  which  it  owes  its  birth.  The  true  rule  upon 
the  subject  is  thus  given  by  Lord  Mansfield,  in  Bex  v.  Jarvis, 
Hil.  Term,  30  Geo.  11.,  reported  in  note  K,  in  King  v.  Stone ,  1 
East,  644,  ''where  exceptions  are  in  the  enacting  part  of  a  law, 
it  must  appear  in  the  charge,  that  the  defendant  does  not  fall 
within  any  of  them."  And  in  Spiers  v.  Parker,  1  T.  R.  141, 
''the  plaintiff  must  aver  a  case,  which  brings  the  defendant 
within  the  act.''  To  sustain  the  doctrine  contended  for  by  the 
appellant — ^if  a  statute  were  passed,  making  "the  malicious 
killing  of  cattle,  except  horses,"  a  felony:  and  an  indictment 
charged  the  malicious  killing  of  a  cow,  it  would  be  defective, 
unless  it  negatived  the  exception,  by  stating  that  the  cow  was 
not  a  horse.  An  allegation  so  useless,  not  to  say  absurd,  can 
not  be  required  by  any  technicaliiy,  either  in  civil  or  criminal 
pleading. 

But  it  is  urged  by  the  counsel  of  the  appellee,  that  the  court 
can  not  judicially  know  what  a  billiard  table  is,  or  that  it  is  not 
the  table  at  which  the  game  of  faro  is  usually  played.  To  such 
a  proposition  we  can  not  yield  our  assent.  We  know  of  no 
recognized  presumption,  either  of  law  or  fact,  that  imputes  to 
the  court  an  ignorance  of  a  matter,  like  the  preseut,  of  smch 
notorieiy  as  to  be  within  the  knowledge  of  th^  community  at 
large.  And  we  feel  perfectly  warranted  in  assuming  to  our- 
selves such  a  knowledge  upon  the  subject,  as  enables  us  to  de« 
clare  that,  in  excepting  billiard  tables,  the  legislature  did  not 
design  to  authorize  their  being  kept  for  the  playing  thereon  of 
the  game  of  faro  for  money  (the  authority  so  to  use  them  being 
a  corollary  of  the  doctrine  contended  for  by  the  appellee);  but 
that  the  moment  they  are  so  appropriated,  they,  ipaofacto^  pro 
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hoc  vice,  lose  ihe  immunities  conferred  on  ihem  by  the  excep- 
tion; and  cease  to  be  billiard  tables  in  the  eye  of  the  law. 
When,  therefore,  the  charge  in  the  indictment  demonstrates  that 
the  gaming  table  complained  of  could  not  be  a  billiard  table, 
was  it  not  superfluous  to  have  added  an  allegation  to  that 
effect? 

The  objection  taken  to  the  indictment,  that  it  does  not  describe 
the  offense  with  sufficient  certainty  and  conformiiy  to  the  lan- 
guage used  in  the  act  of  assembly,  can  not  be  sustained.  The 
offense  is  charged  in  the  very  words  of  the  act  of  assembly,  by 
which  it  is  created,  with  the  additional  words,  '^  called  a  faro 
table,"  which  detract  nothing  from  the  sufficiency  of  the  de- 
scription of  the  offense,  otherwise  set  forth  in  the  indictment. 
The  prohibition  in  the  act  of  assembly,  is  the  keeping  of  a  gam- 
ing table,  at  which  the  game  of  faro,  equality,  or  any  other 
game  of  chance  shall  be  played  for  money.  The  charge  in  the 
indictment  is,  that  the  accused  "  unlawfully  did  keep  a  certain 
gaming  table,  caUed  a  faro  table,  at  which  said  gaming  table, 
unlawfully  as  aforesaid,  the  game  of  faro  was  then  and  there  un- 
lawfully played  for  money."  The  only  difference  between  the 
language  of  the  act  and  that  of  the  indictment  is,  that  in  the  lat- 
ter it  is  alleged  that  the  gaming  table  was  called  a  faro  table. 
Such  an  allegation  in  no  wise  impairs  the  indictment,  which  is 
perfect  without  it;  and  even  if  it  be  not  wholly  rejected  as  sur- 
plusage, its  only  possible  effect  would  be  to  impose  upon  the 
prosecution  the  necessity  of  proving,  at  the  trial,  that  the  gam- 
ing table  complained  of  was  called  a  faro  table.  Totally  imlike 
the  present  is  the  case  of  Bex  v.  Craven,  1  Buss.  &  By.  14,  re- 
lied on  in  support  of  this  objection.  There  the  felony,  created 
by  the  statute,  was  the  stealing  of  a  bank  note,  or  promissory 
note,  for  the  payment  of  money.  The  charge  in  the  indictment 
was,  the  steiding  of  ''  a  certain  note  commonly  called  a  bank 
note."  And  the  court  say,  *'  that  in  the  first  special  description 
of  the  property  stolen,  it  being  stated  only  to  be  a  note,  was  not 
sufficient;  the  words  of  the  act  being  bank  note  or  promissory 
note  for  the  payment  of  money.  And  that  the  addition  '  com- 
monly called  a  bank  note,'  '  did  not  aid  such  original  wrong  de- 
scription.' "  In  the  case  at  bar,  there  was  no  original  wrong 
description  which  required  aid  from  the  words  that  were  added. 
On  the  contrary,  the  indictment  described  with  technical  accu- 
racy, in  the  very  language  of  the  act  of  assembly,  the  offense 
committed,  and  such  description  was  neither  aided  nor  impaired 
by  the  additional  words  unnecessarily  used. 
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The  jadgment  of  ihe  oooniy  court  is  rerersedy  and  the  cause 
remanded  thereto. 
Jadgment  reversed  and  procedendo  awarded. 

iNDicmftBMTCHAROiNO  StatutoktOtfinsb,  Form  OF:  B^BupMieaY.  New* 
tO,  2  Am.  Dec  381;  CamnumweaUh  v.  Seatie^  4  Id.  446;  He$$  ▼.  SttUe^  22 
Id.  767;  PeopU  v.  Enoch,  27  Id.  197;  Stale  v.  Buekman,  29  Id.  646;0ftapfMm 
Y.  CammoHwealth,  34  Id.  565;  Skerban  v.  ComnumweaUh,  Id.  460. 

Judicial  NonoB  of  Coubtb,  What  Falls  Wrmiv:  See  note  to  State  ▼• 
TwUty,  11  Am.  Dec.  779;  Mamm  v.  Wash,  12  Id.  138;  Bryan  ▼.  Beekley,  Id. 
276;  Holiey  v.  ^To&y,  Id.  342;  Boggs  v.  J?eeci,  Id.  482;  MeFte  v.  S.  O.  Int. 
Co.,  13  Id.  757;  Floyd  v.  Johnson,  Id.  265;  Stamghter  v.  Cornea,  Id.  190; 
SeoU  V.  Coleman,  15  Id.  71;  People  v.  Herkimer,  Id.  379;  Ocean  /m.  Co.  v. 
/Wmcit,  19  Id.  549;  Faiuuia  v.  Hopkms,  19  Id.  92;  Arayo  y.  CurreU,  20  Id. 
286;  ifayor  </  i^eur  Oiieonj  v.  RipUy,  25  Id.  175;  Hoimee  ▼.  Broaghtan,  Id. 
536;  iS^Oet  y.  iS^eioort,  27  Id.  142;  Oioeny.  i^fe,  32Id.  143;  Com.  B'kqfN. 
O.  y.  Newport  Mfg.  Co,,  35  Id.  171. 

Gaiono,  What  Constitutb:  See  note  to  Stait  y.  Bmiitht  88  Id.  182;  and 
B0te»  where  thie  tabjeot  is  diicniied. 
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CASES 

IN  TUB 

SUPREME  JUDICIAL  COURT 


OF 

MASSACHUSETTS. 


Johnson  v.  Jordan. 

[2  MXTQALT,  284.] 
QhX  GAir  KOT  BlfTEB  ON  LaND  OF  ANOTHER   TO  RePAIB  A  I>BAIN  roxming 

from  the  fonner's  house  through  the  latter*8  lot,  where  the  drain  wm 
made  by  the  former  owner,  who  conveyed  both  lots  by  different  deeds 
executed  simaltaneously,  without  mentioning  right  of  drainage  through 
the  lot,  and  whore  another  drain  from  said  house  may,  with  a  reasonable 
outlay,  be  constructed  without  passing  through  said  lot. 
Bight  to  Bun  Drain  through  Anothxr's  Land  can  be  created  by 
actual  use,  only  where  such  use  has  been  adverse,  peaceable,  uninter* 
rupted,  and  continued  for  a  period  of  twenty  years. 

Trespass  for  breaking  and  entering  the  plaintiff's  close.  The 
judge  charged  the  jury  that  if  they  found  that,  with  reasonable 
hibor  and  expense,  a  drain  could  be  conyeniently  made,  Teithout 
going  through  the  plaintiff's  land,  they  should  return  a  yerdict 
for  tiie  plaintiff.  There  was  a  verdict  for  the  plaintiff,  upon 
which  judgment  was  to  be  entered  if  the  instruction  was  correct. 
The  other  facts  appear  from  the  opinion. 

B.  R.  Curtis^  for  the  defendant. 

Blair  and  E.  Z>.  Sohier,  for  the  plaintiff. 

Shaw,  G.  J.  In  an  action  of  trespass  qiLare  clatunim  fregii, 
the  defendant  justifies  under  a  claim  of  right  to  enter,  and  open 
and  cleanse  a  drain,  running  from  his  own  house  into  and 
through  the  defendant's  premises,  to  a  sewer  in  Bidgway's  lane. 
If  he  has  such  a  right,  it  is  a  good  justification;  it  being  ad- 
mitted that  he  entered  for  that  purpose,  and  did  no  damage 
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beyond  what  was  necessary  to  accomplish  it.  But  the  plaintiff 
contends  that  the  defendant  had  no  light  to  continue  the  diain 
through  his  premises;  and  this  is  the  question  for  the  consider- 
ation of  the  court. 

It  is  yery  clear  that  whilst  both  estates  were  held  by  the  same 
owner,  he  had  a  right  to  carry  his  drain  as  he  pleased,  through 
any  part  of  his  own  grounds;  and  so  long  as  both  tenements 
were  owned  and  occupied  by  the  same  person,  no  easement  was 
created,  or  began  to  be  created,  in  favor  of  one,  and  operating 
as  a  ser?ice  or  burden  upon  the  other.  So  long,  therefore,  as 
such  unity  of  title  and  of  possession  subsists,  no  right  of  ease- 
ment is  annexed  to  one  tenement,  or  charged  on  another;  and 
it  is  quite  immaterial  how  long  the  drain  has  subsisted  during 
such  ownership.  If  such  an  owner  will  convey  one  of  the  ten- 
ements and  retain  the  other,  he  may  grant  the  right  of  drain, 
or  not,  to  pass  with  the  estate  conveyed,  or  may  reserve  such  a 
right  over  the  estate  conveyed,  for  the  benefit  of  the  one  re- 
tained, as  he  pleases.  It  is  matter  of  contract,  and  must  depend 
entirely  upon  the  construction  of  the  conveyance.  Supposing 
this  to  be  clear,  the  question  recurs,  what  construction  will  the 
law  put  upon  a  conveyance,  where  the  intention  of  the  parties 
iu  this  respect  is  not  expressed  in  terms. 

In  the  fii'st  place,  it  is  proper  to  distinguish  an  artificial  gutter 
of  this  description,  made  for  the  purpose  of  draining,  from  a 
natural  watercourse,  the  rights  of  parties  to  which  depend  upon 
a  different  principle.  Every  person,  through  whose  land  a  nat- 
ural watercourse  runs,  has  a  right,  piiblici  juris,  to  the  benefit 
of  it,  as  it  passes  through  his  limd,  to  all  the  useful  purposes  to 
which  it  may  be  applied;  and  no  proprietor  of  land,  on  the 
same  watercourse,  either  above  or  below,  has  a  right  unreason- 
ably to  divert  it  from  flowing  into  his  premises,  or  obstruct  it  in 
passing  from  them,  or  to  corrupt  or  destroy  it.  It  is  insepara- 
bly annexed  to  the  soil,  and  passes  with  it,  not  as  an  easement, 
nor  as  an  appurtenance,  but  as  parcel.  Use  does  not  create  it; 
and  disuse  can  not  destroy  or  suspend  it.  Unity  of  possession 
and  title  in  such  land  with  the  lands  above  it  or  below  it  does 
not  extinguish  or  suspend  it. 

This  case  is  also  to  be  entirely  distinguished  from  one  where- 
in the  declivity  of  the  land  and  the  relative  position  of  the  tene- 
ments are  such,  that  a  drain  can  not  be  formed  for  the  benefit 
of  one,  without  passing  through  the  other.  Such  a  case  might 
stand  upon  a  different  ground.  But  in  the  present  case,  it  was 
found  by  the  jury,  that  a  drain  could  be  conveniently  made. 
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'with  reasonahle  labor  and  expense,  from  the  defendant's  house, 
without  going  through  the  plaintiff's  land. 

There  are  some  general  and  well-settled  rules  of  construction 
•of  conveyances,  which  tend  in  some  degree  to  settle  the  ques- 
tion. The  .language  of  the  deed  is  the  language  of  the  grantor; 
he  selects  the  terms,  and  it  being  supposed  that  he  will  insert 
4dl  that  has  been  agreed  upon  beneficial  to  himself,  and  will  be 
less  careful  to  state  fully  all  which  is  beneficial  to  the  grantee, 
the  language  is  to  be  construed  most  strongly  against  the 
grantor. 

Anottier  weOil-settled  rule  of  construction  is,  that  a  grant  of 
4Uiy  principal  thing  shall  be  taken  to  carry  with  it  all  which  is 
necessary  to  the  beneficial  enjoyment  of  the  thing  granted,  and 
which  it  is  in  the  power  of  the  grantor  to  convey.  TVhen  there- 
fore a  party  has  erected  a  mill  on  his  own  land,  and  cut  an  arti- 
ficial canal  for  a  raceway  through  his  own  land,  and  then  sells 
ihe  mill,  without  the  land  through  which  such  artificial  race- 
way passes,  the  right  to  use  such  raceway  through  the  grantor's 
land  shall  pass  as  a  privilege  annexed  de  facto  to  the  mill,  and 
necessary  to  its  beneficial  use :  Neuo-  Ipswich  Factory  v.  Batchelder, 
S  N.  H.  190  [U  Am.  Dec.  346]. 

Under  these  rules  it  might  perhaps  be  held,  that  if  a  man, 
Krmnng  two  tenements,  has  built  a  house  on  one,  and  annexed 
thereto  a  drain,  passing  through  the  other,  if  he  sell  and  con- 
vey the  house  with  the  appurtenances,  such  a  drain  may  be  con- 
strued to  be  de  facto  annexed  as  an  appurtenance,  and  pass  with 
it;  and  because  such  construction  would  be  most  beneficial  to 
ihe  grantee:  Whereas,  if  he  were  to  sell  and  convey  the  lower 
tenement,  still  owning  the  upper,  it  might  reasonably  be  consid- 
^ered  that  as  the  right  of  drainage  was  not  reserved  in  terms, 
when  it  naturally  would  be,  if  so  intended,  it  could  not  be 
claimed  by  the  grantor.  The  grantee  of  the  lower  tenement, 
taking  the  language  of  the  deed  most  strongly  in  his  own  favor 
and  against  the  grantor,  might  reasonably  claim  to  hold  his 
.granted  estate  free  of  the  incimibrance:  Leonard  v.  White,  7 
Mass.  8  [5  Am.  Dec.  19];  Grant  v.  Chase,  17  Id.  443  [9  Am. 
Dec.  161]. 

But  neither  of  these  rules  will  apply  to  the  present  case,  be- 
<»u8e  it  appears  by  the  deeds  themselves,  as  well  as  by  the  other 
evidence  in  the  case,  that  the  two  conveyances  from  the  owner 
of  the  whole,  under  which  the  parties  claim,  were  simultaneous. 
It  is  therefore  much  more  like  a  partition  between  tenants  in 
<xmimon,  where  each  party  takes  his  estate  with  the  rights. 


Digitized  by 


Googit 


88  Johnson  v.  Jordan.  [Mass* 

priyileges,  and  incidents  inherentlj  attached  to  it,  than  like  the 
case  of  grantor  and  grantee,  where  the  grantor  conveys  a  part 
of  his  land,  by  metes  and  bounds,  and  retains  another  part  to 
his  own  use,  and  where  the  question  is,  upon  the  terms  of  the 
deed,  whether  an  easement  for  drainage  has  been  granted  with 
the  estat-o  conveyed  over  that  retained,  or  reserved  over  that  con- 
veyed, for  the  benefit  of  that  retained. 

In  the  present  case,  the  estates  were  both  owned  and  occupied 
by  Mr.  Thacher  until  the  sale  made  to  Mr.  Thomdike  and  Mr. 
Kendall,  under  whom  the  plaintiff  and  defendant  respectively 
derive  title.  Both  of  these  deeds  bear  date  the  same  day.,  Each 
refers  to  the  estate  described,  as  this  day  sold  to  the  other.  Both 
deeds  must  be  taken  and  construed  together.  In  the  deed  to 
Thomdike,  an  easement  for  a  gutter  was  created;  and  in  the 
deed  to  Kendall,  the  same  is  charged  as  a  perpetual  servitude, 
in  favor  of  Thomdike  and  his  heirs.  The  conveyance  to  Ken- 
dall was  made  upon  an  onerous  condition  never  to  open  windows 
in  any  building  to  be  erected  on  the  premises,  on  the  side  next 
to  the  dwelling-house  conveyed  to  Thomdike;  a  condition  mani- 
festly designed  for  the  benefit  of  the  estate  conveyed  to  the 
latter;  and  in  the  deed  to  Thomdike,  this  restriction  upon  the 
estate  conveyed  to  Kendall  is  recited;  intended,  no  doubt,  to 
show  that  the  estate  to  Thorndike  and  his  assigns  was  thereby 
enhanced  in  value.  The  well-known  maxim  of  construction, 
and  a  very  sound  one,  is,  expressio  unitis  exclusio  esi  aUervus. 
Here  was  a  division  of  these  two  tenements  intimately  connected 
with  each  other,  with  detailed  provisions  in  respect  of  the  rights 
which  each  should  have  in  the  other,  and  the  duties  to  which 
each  should  be  subject  in  favor  of  the  other.  If  it  was  in- 
tended that  one  should  have  a  perpetual  right  of  drainage 
through  the  other,  with  a  right  of  entry  at  all  times  to  repair 
and  relay  such  drain,  especially  where  it  is  found  not  to  be 
necessary  to  the  enjoyment  of  the  estate  granted,  it  seems  rea- 
sonable to  suppose  that  it  would  have  been  expressed.  As  no 
such  right  was  expressed,  we  are  of  opinion  that  k  was  not  in- 
tended to  be  granted;  and  as  it  was  not  necessary  to  the  enjoy- 
ment of  the  estate,  and  had  not  been  defacio  annexed,  so  as  to 
pass  by  general  words  as  parcel  of  the  estate,  it  did  not  pass  to 
the  defendant's  grantor  by  force  of  the  deed.  As  about  ten 
years  only  elapsed  after  these  conveyances,  and  the  consequent 
division  of  the  two  tenements  between  different  proprietors, 
before  the  grievance  complained  of,  it  is  veiy  clear  that  the  de- 
fendant derived  no  right  to  the  easement  by  actual  use  and  en- 
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joyment.     Such  a  right  in  the  estate  of  another  can  be  created 
hj  actual  use,  only  when  such  use  has  been  adyerse,  i>eaceable, 
and  uninterruped,  and  continued  for  a  period  of  twenty  years. 
Judgment  on  the  verdict  for  the  plaintiff. 


Prssumftion  ofGbant  of  Easement:  See  Sims  v.  DavU,  34  Am.  Beo.  581; 
WorraU  v.  Bhoada,  30  Id.  274,  note  278,  and  oases  there  cited  and  collected. 

Thb  pbincipal  case  is  cited  in  CoUier  v.  Pierce^  7  Gray,  20,  as  an  instance  in 
which  it  was  found  that  the  aotoally  existing  drain  was  not  necessary  for  the 
nae  of  the  tenement  for  which  it  was  claimed;  in  Carbrey  v.  WUlis,  7  Allen, 
368,  to  the  point  that  if  a  person,  who,  owning  two  tenements,  lias  built  a 
house  on  one,  and  annexed  thereto  a  drain  passing  through  the  other,  conyey 
the  house  with  the  appurtenances,  such  drain  may  be  construed  to  be  de  facto 
annexed,  and  pass  withMt;  whereas,  if  he  were  to  convey  the  lower  tenement, 
•till  owning  the  upper,  it  might  be  considered  that  as  the  right  of  drainage 
was  not  reserved  in  terms  when  it  naturally  would  be  if  so  intended,  it  could 
not  be  claimed  by  the  grantor;  in  Bandall  v.  McLaughlin^  10  Id.  368,  to  the 
point  that  there  is  not  an  easement  by  necessity  where  an  equally  beneficial 
drain  could  be  built  on  the  plaintiff's  own  land,  with  reasonable  labor  and 
expense;  in  Philbrick  v.  Evoing^  97  Mass.  135,  to  the  point  that  the  grant  of 
a  principal  thing  carries  all  things  necessary  to  the  use  and  enjoyment  of  the 
thing  granted,  tJiat  the  grantor  had  power  to  convey;  in  Hapgood  v.  Brown, 
102  Id.  454,  that  doubtful  terms  in  a  deed  are  to  be  construed  most  strongly 
in  favor  of  the  grantee;  in  Bandall  v.  Sanderson,  HI  Id.  120,  that  no  ease- 
ment of  light  and  air  exists  in  a  case  where  windows,  though  convenient,  are 
not  necessary  to  the  enjoyment  of  the  estate  granted. 


Bbxgos  v.  Pabeman. 

[2  Mbtoalf.  258.] 

Bbzehtion,  bt  Vemdor,  of  PossEsaio>r  of  Goods,  after  Sale,  it  only 
presumptive  evidence  of  fraud,  which  may  be  repelled  by  other  testimony. 

MOBTOAOE    OF    TrADEB*S    StOCK    OF    GoODS    IS    NOT    FRAUDULENT  FEB  8E, 

although  it  provides  that  the  mortgagor  may  retain  possession,  and  make 
sales  in  the  usual  course  of  business,  applying  the  proceeds  thereof  to  his 
own  use,  where  he,  at  the  same  time,  promises,  if  he  should  make  large 
sales,  to  replace  the  goods  so  sold,  and  where  the  ]x^perty  mortgaged  is 
more  than  sufficient  to  pay  the  debt.  The  presumption  of  fraud  arising 
from  such  a  transaction  may  be  repelled  by  satisfactory  evidence. 
Pbopektt  of  Debtor  which  Vestts  in  his  Assjonek  under  Stat.  1838, 
a  163,  is  that  only  which  he  had  at  the  time  of  the  first  publication  of 
the  notice  of  issuing  the  warrant  to  the  messenger.  And  therefore, 
where  a  mortgage  was  made  by  the  debtor,  which  was  recorded  before 
that  time,  but  after  the  assignment  was  made,  it  will  be  good  as  against  the 
other  creditors,  and  the  mortgagee  will  hold  the  property  mortgaged,  as 
against  the  assignee. 

Appral  from  a  decree  of  a  master  in  chancery.     A  verdict  was 
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taken  for  the  appellee,  and  the  questions  of  law  reserved.    The 
other  facts  sufficiently  appear  from  the  opinion. 

Bartlett,  for  the  appellant. 

E.  Blake,  for  the  appellee. 

Wilde,  J.  This  is  a  case  of  appeal  from  an  order  or  decree 
of  a  master  in  chancery,  made  in  pursuance  of  the  third  section 
of  Stat.  1838,  c.  163,  entitled  ''  an  act  for  the  relief  of  insolvent 
-debtors,  and  for  the  more  equal  distribution  of  their  effects." 
The  general  question  to  be  decided  is,  whether  the  mortgage 
deed  to  the  appellee  from  the  insolvent  debtor,  made  before  his 
^application  to  the  master  in  chancery  to  be  allowed  to  take  the 
benefit  of  said  act,  is  a  valid  deed  in  law,  or  whether  the  title 
to  the  goods  mortgaged  passed  by  the  assignment  of  the  debt- 
or's property  to  the  appellant,  the  assignee,  notwithstanding  the 
mortgage. 

At  the  trial  of  the  cause  in  this  court,  it  appeared  that  it  was 
agreed  between  the  parties  to  the  mortgage,  that  Loring,  the 
said  debtor,  should  mortgage  to  the  appellee  the  principal  part 
of  his  stock  in  trade,  and  that  the  mortgagor  should  continue 
in  possession  of  the  goods  mortgaged,  and  make  sales  of  the 
said  property  in  the  ordinary  course  of  business,  and  apply  the 
proceeds  to  his  own  use:  he  at  the  same  time  representing, 
that  he  should  not  at  that  season  make  any  large  sales,  and  if  he 
should,  that  he  would  add  to  the  amount  of  the  mortgagee's 
security  by  other  property. 

The  counsel  for  the  assignee  maintains,  that  this  agreement 
vitiated  the  mortgage,  and  rendered  it  void  as  to  the  creditors 
-of  Loring;  that  such  an  agreement  is  fitiudulent  in  law,  or  i^ 
conclusive  evidence  of  fraud,  not  open  to  explanation,  however 
fair  and  honest  the  intention  of  the  parties  may  have  been.  In 
regard  to  the  objection  in  relation  to  that  part  of  the  agreement 
respecting  the  mortgagor's  continuing  in  possession  of  the  mort- 
gaged property,  the  law,  as  it  is  considered  in  this  commonwealth, 
has  long  been  well  established,  and  it  is  no  longer  open  to  dis- 
cussion. It  has  always  been  held  by  this  court,  that  where  a 
vendor  continues  in  possession  of  the  goods  sold,  after  the  sale, 
with  the  consent  of  the  vendor,  such  a  possession  is  only  a 
badge  or  presimiptive  evidence  of  fraud,  which  it  is  proper  to 
submit  to  a  jury,  and  which  may  be  explained,  and  the  infer- 
ence of  fraud  repelled  by  other  evidence.  On  this  question 
there  have  been  many  conflicting  decisions  in  other  courts;  but 
the  question  is  now  settled  in  the  state  of  New  York,  in  con* 
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formity  with  the  doctrine  as  held  in  this  commonwealth;  and 
«ach  appears  to  be  the  doctrine  as  now  held  in  England:  [15 
Am.  Dec.  259];  BisseU  v.  Hopkins,  3  Cow.  166;  Seward  v.  Jack" 
wn,  8  Id.  406;  Kidd  v.  Bawlinson,  2  Bos.  &  Pul.  59;  Martindale 
T.  Booth,  3  Bam.  &  Adol.  498;  Mnde  v.  Longworih,  11  Wheat 
199;  ArundeU  v.  Phipps,  10  Ves.  145;  Latimer  v.  BaJtson,  4  Bam. 
A  Cress.  652. 

In  the  case  of  BiaseU  v.  Hophina,  it  was  settled,  after  an  ex- 
amination of  the  principal  authorities,  that  the  possession  of 
^^oods  continuing  in  the  vendor  after  the  sale  was  only  presump- 
tiye  evidence  of  fraud,  which  might  be  explained  by  other  evi« 
dence.  And  we  do  not  understand  the  counsel  for  the  assignee 
to  deny  the  doctrine  thus  established;  but  he  relies  on  the  other 
part  of  the  agreement,  which  he  insists  is  not  merely  a  badge  of 
fraud,  but  that  it  vitiated  the  security  and  rendered  it  void  per 
«&  as  to  creditors.  But  we  consider  the  agreement  as  to  the 
mortgagor's  continuing  in  possession  of  the  goods  mortgaged, 
after  the  mortgage,  and  the  permission  to  sell  a  part  of  the 
property,  and  to  apply  the  proceeds  to  the  mortgagor's  own  use, 
sa  evidence  of  the  same  character,  and  as  tending  to  raise  the 
same  presumption;  the  one  part  of  the  agreement  may  raise  a 
stronger  presumption  of  fraud  than  the  other,  but  this  is  a  dif- 
ference only  in  the  weight  of  the  evidence.  Both  parts  of  the 
jigreement  tend  to  prove  a  fraudulent  intent,  but  both  may  be 
explained  consistently  with  honest  intentions  and  fair  dealing; 
and  if  they  may  be  so  explained,  and  the  inference  of  a  fraud- 
ulent intent  repelled,  there  seems  to  be  no  reason  for  excluding 
the  explanatory  proof.  It  has  been  argued,  that  the  necessary 
<K>n8equenoe  of  the  agreement  was  to  deceive  and  defraud  the 
<sreditors  of  the  insolvent  debtor;  and  that  a  party  must  always 
be  presumed  to  have  intended  that  which  necessarily  must  fol- 
low from  his  act.  But  it  was  not  a  necessary  consequence  of 
the  agreement  that  creditors  would  be  defrauded;  and  even  if 
that  were  the  necessary  consequence  of  the  agreement,  it  would 
not  follow  that  such  a  presumption  might  not  be  rebutted  by 
evidence. 

The  question  to  be  decided  is,  whether  the  mortgage  deed  was 
given  with  the  fraudulent  intent  to  cover  the  property,  and  thus 
to  delay  or  defraud  creditors;  and  this  question  is  to  be  deter- 
mined by  the  whole  evidence,  presumptive  and  explanatory.  In 
Oadogan  v.  Kenneti,  Cowp.  432,  Lord  Mansfield  says,  that  '*  the 
statute  does  not  militate  against  any  transaction  bona  fide,  and 
where  there  is  no  imagination  of  fraud.    And  so  is  the  common 
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law.  The  question,  therefore,  in  every  case  is,  whether  the  act 
done  is  a  bona  fide  transaction,  or  whether  it  is  a  trick  and  con- 
trivance to  defeat  creditors." 

The  next  question  to  be  determined  is,  whether  upon  the 
whole  evidence  it  appears,  or  may  be  reasonably  presumed,  that 
the  mortgage  in  question  was  made  with  any  fraudulent  intent 
to  defeat  or  delay  creditors.  This  question  is  submitted  to  the 
court  by  the  agreement  of  the  parties. 

If  the  mortgage  deed  to  the  appellee  had  been  an  absolute 
sale  and  conveyance,  the  agreement  that  the  vendor  shoidd  be 
allowed  to  sell  any  part  of  the  property,  and  to  appropriate  the 
proceeds  to  his  own  use,  would  be  strong  presimiptive  evidence 
of  fraud,  and  for  aught  that  appears  would  be  conclusive.  But 
as  the  conveyance  was  only  by  way  of  security,  and  as  the  goods, 
according  to  the  estimated  value,  were  more  than  sufficient  to 
secure  the  mortgage  debt;  and  as  it  was  agreed  by  the  mort- 
gagor that  he  would  not  make  any  large  sales,  or  if  he  did,  that 
he  would  add  to  the  amount  of  the  mortgagee's  security  by  other 
property — that  he  would  pay  half  the  note  in  thirty  days,  and 
at  the  end  of  thirty  days  the  mortgagee  should  have  a  right  to 
examine  the  amount  of  sales — ^we  are  of  opinion,  taking  into 
consideration  all  these  circumstances,  that  there  is  no  reason  for 
the  inference  of  fraud  arising  from  the  agreement,  but  that  it  is 
repelled  by  satisfactory  evidence. 

The  next  question  raised  by  the  report  of  the  evidence  depends 
on  the  construction  to  be  given  to  the  first,  fifth,  and  sixth  sec- 
tions of  the  insolvent  law:  Stat.  1838,  c.  163.  The  first  section 
provides,  that  the  messenger  shall  take  possession  of  all  the  es- 
tate, real  and  personal,  of  the  debtor,  excepting  such  as  maybe 
by  law  exempted  from  attachment;  and  this  was  done  on  the 
fifteenth  of  July,  at  thirty  minutes  past  one  o'clock,  and  before 
the  mortgage  to  the  appellee  was  duly  recorded.  The  mortgage 
had  been  before  recorded  in  Boston,  but  was  not  recorded  in 
Boxbiuy,  where  the  mortgagor  resided,  until  thirty  minutes  past 
three  o'clock  of  the  same  fifteenth  day  of  July.  By  the  fifth 
section,  it  is  provided  that  the  judge  of  probate  shall  assign  and 
convey  to  the  assignees  "  all  the  estate,  real  and  personal,  of  the 
debtor,  excepting  such  as  may  be  by  law  exempted  from  attach- 
ment; which  assignment  shall  vest  in  the  assignees  all  the  prop- 
erty of  the  debtor,  both  real  and  personal,  which  he  could  by 
any  way  or  means  have  lawfully  sold,  assigned,  or  conveyed,  ot 
which  might  have  been  taken  in  execution  on  any  judgment 
against  him,  at  the  time  of  the  first  publication  of  the  notice  of 
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ifisuing  the  warrant"  to  the  messenger.  This  publication  of  no- 
tice by  the  messenger  was  made  on  the  morning  of  the  sixteenth 
of  July,  the  day  after  the  appellee's  mortgage  had  been  duly  re* 
corded.  By  the  sixth  section,  the  messenger  is  required,  as  soon 
as  may  be  after  his  appointment,  to  demand  and  receive  from  the 
debtor,  and  from  all  other  persons,  all  the  estate  in  his  or  their 
possession  respectiyely ,  which  by  the  previous  sections  is  ordered 
to  be  assigned. 

There  appears  to  be  no  difficulty  in  ascertaining  the  true  mean- 
ing and  construction  of  these  sections,  so  far  as  they  relate  to 
the  question  under  consideration.  There  is  an  apparent  dis- 
crepancy between  the  first  and  the  sixth  sections,  the  first  re- 
quiring the  messenger  to  take  all  the  debtor's  property,  excepting 
such  as  may  be  by  law  exempted  from  attachment,  and  by  the 
sixth  section  he  is  to  take  all  the  debtor's  property  which  was 
liable  to  be  assigned.  But  this  difference  in  the  language  of  the 
two  sections  is  not  material;  it  must,  we  think,  have  been  in- 
tended by  the  sixth  section  to  limit  the  generality  of  the  provis- 
ion in  the  first  section,  which  thus  limited  corresponds  with  the 
provision  in  the  fifth  section.  But  however  this  may  be,  the 
question  to  be  determined  depends  on  the  construction  of  sec- 
tion five,  in  regard  to  which  there  can  be  no  doubt.  The  lan- 
guage is  express,  and  limits  ihe  assignment  to  the  debtor's  prop- 
erty at  the  time  of  the  first  publication  of  the  notice  of  issuing 
the  warrant  to  the  messenger.  At  that  time,  the  appellee's  mort- 
gage had  been  recorded  according  to  law,  and  consequently  the 
property  in  dispute  could  not  vest  in  the  assignee. 

It  is  however  denied  by  the  counsel  for  the  assignee,  that  the 
mortgage  deed  has  been  recorded  according  to  law;  because  the 
mortgagee  had  notice,  before  he  recorded  his  deed,  of  the  appli- 
cation of  the  mortgagor  to  be  allowed  to  take  the  benefit  of  the 
insolvent  law,  and  of  the  proceedings  had  thereon,  and  that  the 
messenger  had  taken  actual  possession  of  the  goods  mortgaged. 

If  the  mortgage  had  been  made  after  such  notice,  there  would 
be  great  weight  in  the  objection;  but  the  mortgage  deed  was 
made  before  these  transactions,  was  a  bona  fide  conveyance,  and 
unquestionably  the  mortgagee  had  a  right  to  complete  his  title. 
At  the  time  the  deed  was  recorded,  the  assignee  had  obtained  no 
title;  nor  does  the  title  since  obtained  reach  back  to  the  time  of 
the  record  So  that  the  case  of  Ctishing  v.  Eurdy  4  Pick.  253 
[16  Am.  Dec.  335],  is  in  point,  and  is  conclusive.  Indeed  there 
does  not  apx)ear  to  be  either  law  or  equity  in  favor  of  the  claim 
of  the  appellant  in  behalf  of  the  creditors.     The  appellee  paid 
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to  the  debtor  over  five  thousand  dollars,  which  has  increased  the 
amount  of  the  debtor's  assets,  to  be  distributed  among  his  cred- 
itors, and  they  claim  also  the  mortgaged  property,  leaving  the 
mortgagee  to  take  his  share  with  the  other  creditors,  although 
he  never  trusted  to  the  personal  credit  of  the  mortgagor.  This^ 
we  think  is  not  an  equitable  claim,  and  to  avoid  it  the  mortga- 
gee had  a  perfect  right  to  record  his  mortgage.  If  this  mort- 
gage had  been  given  to  secure  a  prior  debt,  the  equity  of  the 
case  would  have  been  different;  and  if  it  had  been  so  made  by 
the  debtor  in  contemplation  of  his  becoming  insolvent,  and  of 
obtaining  a  discharge  under  the  provisions  of  the  insolvent  law, 
the  mortgage  would  be  void  as  to  creditors,  by  the  tenth  section 
of  the  act.  But  by  a  proviso,  this  clause  is  not  to  apply  to  any 
security  given  for  the  performance  of  any  contract,  where  the 
agreement  for  such  security  is  part  of  the  original  contract,  and 
the  security  is  given  at  the  time  of  making  such  contract.  Thi» 
mortgage  therefore  would  have  been  a  valid  security,  although 
it  had  been  made  by  the  debtor,  in  contemplation  of  insol- 
vency, and  of  obtaining  a  discharge  from  his  creditors,  unless^ 
that  intention  had  been  known  by  the  mortgagee.  And  this 
provision  seems  to  be  founded  on  equitable  principles  and  sound 
policy.  Without  this  proviso,  no  one  could  rely  on  his  secur- 
ity, however  fairly  and  honestly  it  had  been  obtained. 

Upon  the  whole  matter,  therefore,  we  are  of  opinion  that  the  ■ 
decision  of  the  master  was  correct,  and  must  be  affirmed. 

Retention  of  Possession  bt  Vsndob,  Evfbot  of:  See  Miehm<md  v.  Crudup^ 
83  Am.  Deo.  164,  note  165,  where  the  cases  on  the  subject  are  collected. 

The  pbincipal  case  is  cited  in  Andrevoa^.  SotUhufick,  13  Meto.  536,  to  the 
point  that  the  first  publication  of  notice  to  crediton  fixes  the  time  when  an 
attachment  is  dissolved;  in  Jones  v.  Huggrford,  3  Id.  518,  in  Codman  v.  Frft- 
many  3  Cush.  309,  and  in  Winsor  v.  McLdUm,  2  Story,  498,  to  the  point  that 
a  power  to  sell  and  pnrchase  other  property  contained  in  a  mortgage  does  not 
necessarily  render  snch  mortgage  void;  in  Bingham  v.  Jordan^  1  Allen,  374,  to 
the  point  that  if  a  mortgage  is  not  recorded  until  after  the  first  publication 
of  notice  of  issuing  a  warrant  in  insolvency,  the  title  of  the  assignee  will  pre- 
vail; in  Howt  V.  BarUelty  8  Id.  21,  to  the  point  that  the  mortgagee  is  entitled 
to  the  possession  of  property  mortgaged,  as  against  the  assignee;  and  in 
Sluper  V.  Chapman,  121  Mass.  409,  to  the  point  that  a  provision  in  a  mort- 
gage that  the  mortgagor  may  use  and  enjoy  the  property  until  breach  of  con- 
dition does  not  justify  the  charge  that  the  assignee  of  the  mortgage  had  notice 
that  it  was  fraudulent;  and  in  Oriental  Bank  v.  Hcukins,  3  Mete.  338,  that 
retentioE  of  possession  by  vendor  after  sale  is  not,  in  Massachusetts,  consid- 
ered conclusive  evidence  of  fraud. 
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Brooks  v.  Whttb. 

P  HSTGALF,  383.] 

Whebb  Cbxditob  Rbobives  in  Full  Satisfaction  o7  his  Dkbt,  the  noto* 
of  a  third  penoD,  for  a  sum  less  than  is  due  to  him,  it  is  a  g^ood  aooord 
and  satisfaction  to  bar  a  suit  for  the  balance,  and  so  is  the  receiving  of  a- 
less  sam  than  is  due  in  satisfaction  of  the  whole,  before  the  debt  is  due. 

Pabol  Bvidbnob  is  Admissibls  to  Explain  a  Bbobipt,  and  to  show  ta 
what  demands  it  was  meant  to  apply. 

Assumpsit  on  a  promissory  note  signed  by  White  &  Co.,  and 
payable  to  the  plaintiffs.  Downing  and  Wright  were  former 
partners  with  White,  the  three  constituting  the  firm  of  White  & 
Ck>.  The  defense  was  an  accord  and  satisfaction,  and  at  the 
trial  the  defendant  introduced  the  deposition  of  Downing,  in 
which  he  deposed  that  before  the  note  in  suit  fell  due,  he  agreed 
with  the  plaintiffs  to  indorse  to  them  two  notes  of  third  persons 
which  he  held,  amounting  to  a  less  sum  than  the  amount  of  the^ 
note  in  question,  but  which  the  plaintiffs  then  agreed  to  accept 
in  full  of  all  claims  and  demands;  that  he  thereupon  indorsed 
and  the  plaintiffs  accepted  the  notes.  They  gave  a  receipt,  but 
Downing  seems  to  have  lost  it.  The  jury  found  for  the  defend- 
ant, and  the  plaintiffs  moved  for  a  new  trial,  on  the  ground  of 
misdirection.     The  other  facts  appear  from  the  opinion. 

Cnmminshield,  for  the  plaintiffs. 

B.  B.  Curtis,  for  the  defendant. 

Dbwet,  J.  The  plaintiffs  contend  that  the  evidence,  offered 
to  sustain  the  defense  of  an  accord  and  satisfaction  of  the  note^ 
upon  which  this  action  is  instituted,  can  not  avail  the  defend- 
ant, because  by  his  own  showing  it  was  only  the  payment  and 
acceptance  of  a  less  sum  than  the  amount  due  on  the  note.  The- 
general  principle,  that  the  acceptance  of  a  less  sum  in  money 
than  is  actually  due  can  not  be  a  satisfaction  and  will  not  operate 
to  extinguish  the  whole  debt,  although  agreed  by  the  creditor 
to  be  received  upon  such  condition,  seems  to  be  recognized  in 
books  of  unquestionable  authority.  The  reason  of  the  rule  is,. 
as  stated  by  Lord  Ellenborough,  in  FUch  v.  Sutton,  5  East,  232, 
that  there  must  be  some  consideration  for  the  relinquishment  of 
the  excess  due  beyond  the  sum  paid;  something  to  show  a  pos-  . 
sibility  of  benefit  to  the  party  thus  relinquishing  a  legal  right;, 
otherwise  the  agreement  is  nudum  pactum.  So  in  PinneVs  case, 
5  Co.  117,  where  it  was  resolved  that  payment  of  a  less  sum,  oik 
the  day,  in  satisfaction  of  the  greater,  can  not  be  a  satisfaction 
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of  the  whole,  because  it  appears  to  the  judges  that  by  no  pos- 
sibilify  a  less  sum  of  money  can  be  a  satis&ction  to  the  plaintiff 
for  a  greater  sum.  But  the  gift  of  a  horse  or  the  like,  in  satis- 
faction, is  good;  for  it  shall  be  intended  that  the  horse  mig^bt 
be  more  beneficial  to  the  party  than  the  money,  or  he  would  not 
have  accepted  it  in  satisfaction. 

The  foundation  of  the  rule  seems  therefore  to  be,  that  in  the 
case  of  the  acceptance  of  a  less  sum  of  money  in  discharge  of  a 
debt,  inasmuch  as  there  is  no  new  consideration,  no  benefit  ac- 
cruing to  the  creditor,  and  no  damage  to  the  debtor,  the  cred- 
itor may  violate,  with  legal  impunity,  his  promise  to  his  debtor, 
however  freely  and  understandingly  made.  This  rule,  wliich 
obviously  may  be  urged  in  violation  of  good  faith,  is  not  to  be 
extended  beyond  its  precise  import;  and  whenever  the  techuictU 
reason  for  its  application  does  not  exist,  the  rule  itself  is  not  to 
be  applied.  Hence  judges  have  been  disx>osed  to  take  out  of 
its  application  all  those  cases  where  there  was  any  new  consid- 
eration, or  any  collateral  benefit  received  by  the  payee,  which 
might  raise  a  technical  legal  consideration,  although  it  was 
quite  apparent  that  such  consideration  was  far  less  than  the 
amount  of  the  sum  due.  Thus,  where  any  other  articles  than 
money  are  received  and  agreed  to  be  accepted  in  full  satisfaction 
of  a  debt,  the  court  will  not  estimate  their  value  in  money's 
worth,  but  hold  the  consideration  to  be  good,  and  the  promise 
to  discharge  the  entire  debt  a  valid  contract.  This  distinction 
was  recognized  in  the  resolutions  in  Pinners  case,  already  cited. 
In  Boyd  v.  MUchcock,  20  Johns.  76  [11  Am.  Dec.  247],  the  re- 
ceiving of  a  note  of  hand  for  a  less  sum  than  was  due,  with  the 
name  of  another  person  as  promisor  or  indorser,  where  the 
creditor  agreed  to  accept  the  same  as  a  satisfaction  of  the  whole 
debt,  was  held  a  valid  discharge,  as  an  accord  and  satisfaction. 
In  that  case,  the  court  say,  ''  here  was  a  beneficial  interest  ac- 
quired, and  a  valuable  consideration  received  by  the  plaintiffs, 
when  they  agreed  to  accept  less  than  their  whole  demand."  The 
same  rule  was  adopted  in  Kellogg  v.  Richards^  14  Wend.  ILG, 
where  it  was  held  that  if  a  creditor,  on  a  compromise  with  his 
debtor,  accept  the  note  of  a  third  person  for  a  less  sum  than 
the  debt  due  to  him,  in  full  payment  of  such  debt,  the  accept- 
ance of  such  note  may  be  pleaded  as  an  accord  and  satisfaction 
in  bar  of  an  action  to  recover  the  balance  due  beyond  ihQ 
amount  thus  received.  Nelson,  J.,  says,  "it  is  true  there  does 
not  seem  to  be  much  if  any  ground  of  distinction  between  such  a 
case  and  one  where  a  less  sum  of  money  is  paid  and  agreed  to 
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be  accepted  in  fall,  which  would  not  be  a  good  plea.  But  the 
distinction  is  as  sound  as  that  which  exists  between  the  cases  of 
receiving  a  less  sum  of  money,  and  an  article  of  property  just 
half  the  value  of  the  sum  due,  which  would  constitute  a  per- 
fect defense.  The  rule,  that  the  payment  of  a  less  sum  of  money, 
though  agreed  to  be  received  in  full  satisfaction  of  a  debt  ex- 
ceeding that  amount,  shall  not  be  so  considered  in  contempla- 
tion of  law,  is  technical,  and  not  very  well  supported  by  reason. 
CJourts  therefore  have  departed  from  it  on  slight  distinctions." 

But  there  is  another  principle,  which  the  facts  in  the  present 
case  authorize  us  to  apply,  which  is  equally  fatal  to  the  main- 
tenance of  the  technical  objection  relied  on  by  the  plaintiffs. 
The  same  ancient  authority  which  declares  that  the  payment 
and  acceptance  of  a  less  stmi,  on  the  day  the  debt  becomes  due, 
in  satisfaction  of  a  greater,  is  no  defense  beyond  the  amount 
paid,  also  declares  that  the  payment  and  acceptance  of  a  less 
sum  before  the  day  of  payment  has  arrived,  in  satisfaction  of 
the  whole,  would  be  a  good  accord  and  satisfaction;  for  it  is 
said,  peradventure  parcel  of  the  sum  before  the  day  it  fell  due 
would  be  more  beneficial  to  him  than  the  whole  at  the  day;  and 
the  value  of  the  satisfaction  is  not  material:  PinneVn  case,  5  - 
Co.  117.  And  the  same  doctrine  is  found  in  Co.  Lit.  212  b, 
where  it  is  said,  "  if  the  obligor  pay  a  lesser  sum,  either  before 
the  day,  or  at  another  place  than  is  limited  by  the  condition, 
and  the  obligee  receiveth  it,  this  is  a  good  satisfaction:"  Yelv 
(Amer.  ed.)  11  a,  note.  The  transfer  of  the  notes  by  Downing 
was  therefore  a  sufficient  consideration  for  a  promise  by  the 
plaintiffs  to  receive  them  in  full  discharge  of  the  note;  and  the 
only  remaining  inquiry  is,  whether  in  its  terms  the  agreement 
was  broad  enough  to  constitute  an  accord  and  satisfaction,  and 
a  discharge  of  all  the  parties  to  the  note,  or  whether  it  was  re- 
stricted to  Downing  alone.  The  receipt  given  by  the  plaintiffs 
has  been  casually  lost;  but  evidence  was  offered  to  the  jury 
tending  to  show  that  the  receipt  given  to  Downing  was  in  its 
terms  amply  sufficient  to  embrace  the  note,  and  without  any 
reservation,  on  the  face  of  it,  or  any  right  to  collect  any  part  of 
it  of  the  other  promisors.  The  court  left  it  to  the  jury  to  find 
whether  the  receipt  was  intended  as  a  discharge  to  Downing 
only,  or  to  all  the  promisors;  and  the  plaintiffs  now  insist  that 
this  was  erroneous,  and  that  it  was  not  competent  for  the  jiuy 
to  pass  upon  the  intent  of  the  parties  as  to  the  effect  of  this 
agreement.  As  it  seems  to  us,  this  objection  can  not  avail  the 
plaintiff.     It  was  not  submitting  to  them  the  construction  of  a 
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written  instrument.  Their  first  inqtiiiy  was,  whether  the  plaint- 
iffs had  given  a  discharge  of  this  demand.  If  that  discharge- 
was  in  full  of  all  demands,  as  the  evidence  offered  tended  to 
show,  it  was  competent  to  inquire  what  demands  were  the  sub- 
ject-matter of  the  adjustment,  and  were  understood  by  the  par- 
ties to  be  embraced  in  the  receipt;  whether  the  individual  lia- 
bilities of  Downing  only,  or  the  liabilities  of  the  late  firm  of 
White  &  Co.,  of  which  firm  Downing  was  a  member. 

The  ca6e  of  receipts  is  an  exception  to  the  general  rule  thai 
oral  testimony  is  not  admissible  to  contradict  or  vaiy  a  written 
contract.  They  may  always  be  explained  by  oral  testimony  :iStoci> 
pole  V.  Arnold,  11  Mass.  27  [6  Am.  Dec.  150];  Johnson  v.  John^ 
son,  11  Id.  363;  Harden  v.  Gordon,  2  Mason,  541;  BoUins  ▼• 
Dyer,  4  Shepley,  475. 

Judgment  on  the  verdict. 

Rbosivino  Notb  of  Thibd  Pkbson,  When  Patmknt:  See  note  t» 
Hutehins  v.  OleuU,  24  Am.  Deo.  640,  where  the  casee  in  this  series  on  this 
subject  are  collected. 

Payment  of  Pabt  of  Debt  is  not  a  satisfaction  of  the  whole,  although  it 
is  BO  received:  See  S?iaw  v.  Clark,  27  Am.  Dec  578,  note  579,  where  itiuK 
cases  in  this  series  are  collected. 

Receipts  mat  be  Explained  or  Contradicted  bt  Parol  Evidence: 
See  Bridge  v.  Oray,  25  Am.  Dec.  358,  note  363,  where  other  casee  on  this  sub- 
ject are  collected;  Bard  v.  Wood,  3  Mete.  75;  Brigga  v.  Coil,  5  Id.  506;  Wed- 
digen  v.  Boston  Elastic  Fabric  Co.,  100  Mass.  424,  all  citing  the  principal  case. 

The  principal  case  is  cited  in  Harriman  v.  Harriman,  12  Gray,"  342; 
TwUcheU  V.  Shaw,  10  Cosh.  48;  Walan  v.  Kirby,  99  Mass.  3,  to  the  point  that 
acceptance  of  a  less  sum  of  money  than  is  due  can  not  be  a  satisfaction;  in 
Bowker  v.  ChUda,  3  Allen,  436,  to  the  x>oint  that  payment  of  less  than  the 
amount  of  the  debt  before  the  day  it  becomes  due  is  a  good  satisfaction  in 
law;  in  Perkins  v.  Lockwood,  100  Mass.  250,  Co  the  x>oint  that  the  giving  of  a 
note  or  collateral  promise  of  another  person  will  support  an  agreement  to 
accept  a  less  sum  than  is  actually  due;  and  in  Simmons  v.  Almy,  103  Id.  35, 
to  the  point  that  the  rule  that  a  creditor  can  not  bind  himself  by  agreement 
to  receive  less  than  the  whole  of  his  debt  in  satisfaction  thereof,  is  never 
enforced  where  the  technical  reason  on  which  it  is  founded  does  not  exist. 


Perry  v.  Harrington. 

[2  Mbtoau.  S68.] 

^HERE,  IN  Assumpsit,  Acts  Stipulated  to  be  Done  are  Several,  though 
stipulated  for  by  one  contract,  an  action  lies  for  each  successive  breach. 

Acceptance  of  Order  to  Pay  Certain  Sum  out  of  First  Money  belong- 
ing to  the  drawer,  which  the  acceptor  should  receive  from  a  certain  fund, 
binds  the  latter  to  pay  on  reasonable  demand,  from  time  to  time,  as  the 
money  is  received  by  him.    And  judgment  against  the  acceptor  for  one 
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bvvach  of  his  contract,  in  not  paying  a  part,  is  not  a  bar  to  another  aMom 
on  another  breach,  in  not  paymg  on  demand  a  farther  snm  reoeired  by 
him  after  the  oommencement  of  the  first  action. 

Assumpsit  on  the  following  order,  which  had  been  accepted 
by  the  defendants:  "Boston,  April  8,  1837.  Messrs.  Harring- 
ton &  Ck>. :  Please  pay  Mrs.  C.  Perry  two  hundred  dollars  out  of 
the  first  money  belonging  to  me,  which  you  may  receive  on  ac- 
count of  the  Eastern  Star,  and  oblige  your  ob't  serv't.  D.  H. 
Creeig."    The  other  facts  sufficiently  appear  from  the  opinion. 

SewaU^  for  the  plaintiff. 

HarringUmy  iot  the  defendants. 

Shaw,  C.  J.  The  only  question  of  importance  in  the  present 
case  is,  whether  the  judgment  formerly  rendered  for  the  plaint- 
iff, on  this  same  acceptance,  is  a  bar  to  the  present  action.  It 
is  insisted  that  the  acceptance  is  one  single  entire  contract;  and 
if  it  is  so,  it  is  clear  that  one  judgment  upon  it  is  a  bar  to  any 
other  action. 

Formerly  it  was  held,  that  there  could  be  but  one  action  on 
one  contract;  and  where  the  contract  was  to  pay  by  installments, 
and  an  action  was  brought  for  breach  of  the  contract,  by  tha 
failure  of  payment  of  one  installment,  it  was  a  question  whether 
the  whole  amount,  including  installments  not  yet  due,  should 
be  given  in  damages,  or  whether  the  plaintiff,  if  he  thought  fit 
to  sue  before  all  the  installments  were  due,  must  lose  the  amount 
of  those  not  due.  One  or  the  other  result  seemed  to  be  the* 
necessary  legal  consequence  of  regarding  the  contract  as  single^ 
and  entire. 

But  it  has  long  been  held,  that  in  assimipsit,  if  the  acts  stipu- 
lated  to  be  done,  though  all  stipulated  by  one  contract,  are 
several,  an  action  will  lie  for  each  successive  breach.  This  doc- 
trine was  considered  and  illustrated  in  a  recent  case;  and  it  is 
therefore  not  necessary  to  recapitulate  the  positions  taken  and 
the  authorities  cited:  Badger  v.  Tiicomb,  15  Pick.  409  [26  Am. 
Dec.  611]. 

The  question  is,  whether,  by  a  fair  construction,  the  accept- 
ance in  the  present  case  is  an  undertaking  to  perform  one  duty 
at  one  time,  and  then  to  terminate;  or  whether  it  is  a  stipulation 
to  do  more  than  one.  It  is  an  acceptance  and  undertaking  to 
pay  the  plaintiff  two  hundred  dollars  out  of  the  first  money  be- 
longing to  the  drawer,  which  the  acceptor  should  receive  on 
account  of  the  Eastern  Star,  a  newspaper  establishment,  trans* 
ferred  by  the  drawer  to  the  acceptors. 
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It  is  obTioosly  a  conditional  nndertaiking.  Was  the  whola 
obligation  to  be  void,  if  the  amount  collected  should  not  reach 
two  hundred  dollars,  and  all  right  to  demand  anything  sus- 
pended, until  the  full  sum  should  be  receiyed?  We  can  not 
consider  this  the  true  meaning.  It  appears  to  us  that  the  inten- 
tion was,  that  the  acceptors  should  pay  to  the  amount  of  two 
hundred  dollars,  if  so  much  should  be  collected;  otherwise,  such 
part  of  the  sum  as  should  be  collected.  This  seems  to  have  been 
the  construction  adopted  by  the  acceptors,  by  their  paying  a 
part,  and  yielding  to  a  judgment  for  a  part.  But  if  payment 
was  not  to  be  suspended  until  the  full  two  hundred  dollars 
should  be  collected,  and  as  it  might  never  be  collected,  then  the 
conclusion  of  law  must  be  that  such  part  as  should  be  collected 
should  be  paid  in  reasonable  time,  if  requested.  No  other 
reasonable  construction  can  be  put  upon  it.  It  is  a  general  rule, 
that  when  a  duty  is  to  be  done,  and  no  time  fixed,  it  must  be 
done  in  a  reasonable  time.  Taking  this  legal  conclusion,  in 
connection  with  the  terms  of  the  acceptance,  it  is  an  undertak- 
ing to  pay  out  of  a  particular  fund,  from  time  to  time  as  receiyed, 
on  reasonable  request.  The  payment,  therefore,  of  part  of  the 
amount  does  not  bar  the  claim  for  the  balance,  when  collected; 
and  we  think  the  contract,  being  to  pay  from  time  on  request, 
is  a  contract  to  be  performed  at  different  times,  and  therefore  a 
judgment  for  one  breach  in  not  paying  a  part  is  not  a  bar  to  an 
action  on  another  breach,  in  not  paying  on  demand  the  balance 
admitted  to  have  been  collected.  The  court  are  therefore  of 
opinion  that  the  plaintiff,  on  the  case  stated,  is  entitled  to  re- 
cover judgment  for  the  balance  due  on  the  acceptance. 

Sbparatb  Actions  when  may  be  Bbouoht  on  Samb  Contract:  8m 
BendemagU  v.  Cbdb,  32  Am.  Deo.  448,  note  454. 


Atkins  v.  Bobdmak. 

[2  MSTOALF.  467.] 

Whkbb  Lanouaob  of  Deed  is  DEFsanvE  ob  Ambiouous,  it  is  oompe- 
tent,  in  order  to  show  what  the  parties  probably  meant,  to  prove  thi 
local  position,  the  relative  situation  of  the  estate  granted  and  of  that  re- 
served, and  also  the  manner  in  which  the  grantor  himself  nsed  it  iHiea 
owner  of  the  whole. 

Where  Grantor  Reserves  Right  of  Ingress  and  Egress  through  a 
Gate  or  passage  way  about  iive  feet  in  width,  for  carrying  and  recarry- 
ing  wood  or  any  other  thing  to  and  from  an  adjoining  house  of  the  grantor, 
this  amounts  to  the  reservation  of  the  right  of  a  suitable  and  convenient 
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passage  for  the  purpoees  indicated,  bat  does  not  definitely  determine  the 
exact  width  of  the  passage  way.  And  if  the  grantor  and  those  who 
claim  ander  him  have  nsed  snoh  passage  nearly  in  confonnity  with  the 
terms  of  the  reservation,  they  will  he  deemed  to  have  held  under  the 
reservation,  not  adversely  thereto,  aud  they  will  he  limited  by  its  terms. 

OwNKB  OF  Estate  in  Fbb  in  which  Another  has  an  Easement  has 
still  all  the  beneficial  nse  which  he  can  have  consistently  with  the  other's 
enjoyment  of  such  easement. 

Where  Dimensions  of  a  Wat  Reserved  are  not  Expressed,  bat  the 
object  of  the  reservation  is  expressed,  the  dimensions  mast  be  inferred 
to  be  sach  as  are  reasonably  safficient  for  the  accomplishment  of  that  ob- 
ject. 

Owner  of  Land  oyer  which  his  Grantor  Reserved  a  Passage  Wat 
may  cover  in  that  way  by  bailding  over  it,  provided  he  leave  a  spaoe 
high  and  wide  enongh,  and  soffidently  well  lighted  to  answer  reasonably 
well  the  parpose  for  which  sach  passage  way  was  reserved. 

Where  Grantor  in  Convetino  Tenement  Adjoining  his  own  expressly 
stipalates  that  his  grantee  shall  not  erect  any  bailding  nearer  to  the 
grantor's  than  a  certain  prescribed  limit,  sach  stipulation  will  not  prevent 
the  grantee  from  baildii^^  a  tenement  higher  than  the  old  one,  althoagh 
by  so  doing  he  may  lessen  the  amount  of  light  and  air  coming  to  the 
windows  of  his  grantor. 

Trespass  on  the  case.  The  facts  sufficiently  appear  from  the 
opinion. 

S.  Hvhbard  and  W.  PhiUips,  for  the  defendants. 

Fletcher  and  Cfhoate,  for  the  plaintiff. 

Shaw,  C.  J.  This  cause,  or  rather  several  causes  growing  out 
of  the  same  subject  of  controversy,  have  long  been  before  the 
court;  and  it  is  to  be  regretted  that  all  points  of  dispute,  in  re- 
gard to  the  relative  rights  of  the  parties,  have  not  yet  been  ad- 
justed. Several  questions  have  heretofore  been  decided,  and  the 
parties  have  acquiesced  in  the  decision,  and  adjusted  their  build- 
ings in  conformity  with  them:  20  Pick.  291.^ 

The  main  question  which  now  remains  for  consideration  be- 
tween these  parties,  is,  whether  the  defendants  had  a  right  to 
erect  a  building  over  the  passage  way  which,  it  is  conceded,  the 
plaintiff  has  a  right  to  have,  use,  and  enjoy,  on  the  southerly 
side  of  the  defendants'  land.  It  appears  tii&t  heretofore  both  of 
these  tenements  belonged  to  one  person,  and  of  course  neither 
estate  was  then  subject  to  any  easement  for  the  benefit  of  the 
other;  because  the  owner,  as  the  exclusive  proprietor,  might 
build  upon  any  part,  or  use  and  appropriate  any  and  every  part 
of  the  estate  at  his  own  pleasure,  as  his  own  sense  of  his  inter- 
est and  convenience  might  dictate.     It  is  obvious,  that  so  long 
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as  two  tenements  remain  in  the  estate  of  the  same  owner,  no 
right  of  easement  can  be  created  by  use,  however  long  contin- 
ued; because  such  use  can  not  be  adverse.  Whenever  therefore 
such  proprietor  conveys  away  part  of  the  estate  so  situated,  he 
may  create,  annex,  and  convey  with  the  estate  granted,  such 
rights  of  way  over  his  other  estate  retained,  or  other  easements 
therein,  as  he  may  think  fit;  and  also  he  may  reserve  out  of  the 
estate  granted,  and  annex  to  his  own  estate  retained,  such  ease- 
ments as  he  may  deem  proper.  And  the  acceptance  of  the  deed 
by  the  grantee,  whilst  it  gives  him  the  benefit  of  the  easements 
granted,  subjects  the  granted  estate,  both  in  his  own  hands,  and 
in  those  of  aJl  others  who  may  come  in  under  him,  to  the  ease- 
ments reserved.  It  stands,  therefore,  upon  the  ground  of  con- 
vention, between  those  who  have  a  disposing  power. 

There  are  cases,  indeed,  in  which  it  is  held,  that  long  use  may 
be  given  in  evidence  to  establish  the  right  of  the  grantee,  in  such 
case,  to  easements  in  and  over  the  estate  of  the  grantor;  but  on 
a  very  different  principle  from  that  on  which  prescription  or 
presumed  grant  is  founded.  The  right  claimed  depends  on 
grant;  but  the  question  often  arises,  from  the  ambiguity,  brev- 
ity, or  uncertainty  of  the  descriptive  words  used,  what  was  the 
extent  of  such  grant;  in  other  words,  what  was  the  intention  of 
the  parties  in  making  and  accepting  the  grant.  In  ascertaining 
this  intent,  several  rules  of  exposition  are  adopted,  founded 
upon  experience,  to  enable  courts  to  determine,  or  to  approxi- 
mate to  such  meaning  and  intent.  It  is  a  rule,  that  the  lan- 
guage of  a  conveyance  shall  be  construed  most  strongly  against 
the  grantor;  because  it  is  his  act,  and  the  language  that  of  his 
choice  or  dictation.  Again;  a  grant  being  made  for  a  valuable 
consideration,  it  shall  be  presumed  that  the  grantor  intended  to 
convey,  and  the  grantee  expected  to  receive,  the  full  benefit  of 
it,  and  therefore  that  the  grantor  not  only  conveyed  the  thing 
specifically  described,  but  all  other  things,  so  far  as  it  was  in 
his  power  to  pass  them,  which  were  necessary  to  the  enjoyment 
of  the  thing  granted.  Thus  the  grant  of  a  mill  actually  driven 
by  water,  though  not  described  as  a  water-mill  in  the  deed,  car- 
ries with  it  a  right  to  the  stream  which  supplies  the  mill,  al- 
though it  comes  to  the  mill  wholly  through  other  land  of  the 
grantor.  He  can  not  divert  it,  and  thus  derogate  from  the  ben- 
eficial effect  of  his  grant.  The  grant  of  a  messuage  or  tract  of 
land,  with  no  access  to  it  but  over  other  land  of  the  grantor, 
is  by  implication  a  tacit  grant  of  a  convenient  right  of  way  to  it 
over  such  other  land.    But  there  is  another  rule  in  ascertaining 
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the  meaning  of  parties  where  the  deed  is  silent,  or  the  language 
defectiTe  or  ambigaoas,  and  one  to  whioh  we  more  particularly 
before  alluded;  and  it  is  this:  that  it  is  competent,  in  order  to 
show  what  the  fiarties  probably  meant,  where  the  language  is 
not  fully  dear  and  unambiguous,  to  prove  the  local  position,  the 
lelatiye  situation  of  the  estate  granted,  that  of  the  estate  re- 
served, and  also  the  manner  in  which  the  grantor  himself  had 
used  it,  when  owner  of  the  whole.     Such  evidence  of  use  of  par- 
ticular ways  over  one  estate,  in  the  occupation  and  enjoyment 
of  the  other,  may  tend  to  show  what  was  necessary,  or  useful 
and  convenient  in  this  respect,  and  so  considered  by  him  who 
had  a  power  to  use  both  as  he  pleased,  and  therefore  tends  to 
«how  what,  by  necessary  or  reasonable  implication,  was  in- 
tended.   It  is  very  clear  that  a  grantor,  by  unequivocal  words, 
may  convey  one  estate  by  definite  description,  and  create  and 
annex  thereto  an  easement  in  his  own  other  land.     This  may 
also  be  done  by  necessary  or  reasonable  implication,  if  the  in- 
tent so  to  do  can  be  inferred.    Thus,  if  one  grants  an  estate, 
with  all  the  privileges  and  appurtenances,  and  there  be  a  right 
of  way  over  a  third  person's  estate,  that  right  of  way  passes. 
Indeed,  such  right  of  way  passes  as  incident,  though  ''ap- 
purtenances" are  not  expressed:  Kent  v.  Watte^  10  Pick.  138. 
But  if  there  be  no  such  right  of  way,  which  may  be  legally  and 
technically  ''  appurtenant,"  but  the  grantor  has  commonly  used 
a  way  thereto  over  his  other  land;  in  order  to  give  effect  to  the 
manifest  intent,  it  may  be  construed  to  pass  a  right  over  such 
land,  not  as  an  appurtenance  before  existing,  but  as  an  ease- 
ment created  by  the  deed  itself,  and  annexed  to  the  estate 
granted.     So  if  one  grant  an  estate,  with  the  ways  and  other 
casements  actually  used  and  enjoyed  therewith,  evidence  cdiunde, 
by  parol  or  otherwise,  may  be  given  to  prove  that  a  particular 
way  was  then  in  use  by  the  grantor;  and  then  it  is  held  to  pass 
as  parcel  of  the  estate  conveyed:  White  v.  Crawford^  10  Mass. 
183;  Story  v.   Odin,  12  Id,  157   [7  Am.  Dec.  46];   Morris  v. 
Edgington,  3  Taunt.  24;  United  States  v.  Appleton,  1  Sumner, 
492;  Salisbury  v.  Andrews,  19  Pick.  250.     This  view  may  per- 
haps tend  to  reconcile  authorities  which  may  seem  conflicting, 
tending  on  the  one  side  to  show  that  no  length  of  time,  or  con- 
stancy of  use,  can  create  an  easement  over  one  estate  for  the 
benefit  of  another,  whilst  there  is  unity  of  title  in  one  owner — 
and  on  the  other,  that  long  use  by  the  grantor  may  be  evidence 
of  title  to  the  easement  in  the  grantee.     The  long  and  constant 
ose  of  a  way  over  the  land  of  another,  without  interruption  or 
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objection,  is  OTidence  of  right,  because  it  is  not  to  be  presumed 
that  an  owner  would  permit  such  use  without  right.  But  the 
long  and  frequent  use  of  a  way  over  a  part  of  one's  own  estate, 
as  conducive  to  the  useful  and  convenient  occupation  of  another 
part,  tends  to  show  that  it  was  necessary  or  beneficial;  and, 
therefore,  if  there  be  no  other  way,  or  if  there  be  any  words 
describing  or  alluding  to  a  way  actually  used,  or  when  ways 
'*  appurtenant"  are  expressed,  and  in  fact  there  is  no  way  tech* 
nically  appurtenant,  such  previous  use  by  the  owner  may  be 
available  to  give  effect  to  the  presumption  that  it  was  intended 
that  such  right  of  way  should  pass,  as  parcel  of,  or  incident  to, 
the  estate  granted. 

With  this  view  of  the  law  before  us,  we  are  to  look  at  the 
deed  by  which  the  defendants'  estate  was  granted  by  the  plaint- 
iff's predecessor,  to  ascertain  the  nature  and  extent  of  the 
plaintiff's  easements,  for  a  disturbance  of  which,  this  action  is 
brought.    It  has  already  been  decided  that  in  the  present  case 
the  actual  use  and  enjoyment,  on  the  part  of  the  plaintiff  and 
his  predecessors,  over  the  estate  of  the  defendants  and  their 
predecessors,  have  been  so  nearly  in  conformify  with  the  pro* 
visions  of  the  deed,  that  it  is  to  be  presumed  that  the  parties  in- 
tended to  claim  and  hold  their  rights  under  it,  and,  therefore, 
that  the  plaintiff's  rights  depend  on  the  reservations  in  the 
deed,  and  not  on  prescription.    The  law  will  not  presume  a 
non-appearing  grant,  or  raise  a  prescription,  where  a  grant  is 
produced,  to  which  his  use,  occupation,  and  enjoyment  may  be 
ascribed.     The  court  were  of  opinion,  that  the  plaintiff's  rights 
depended  on  the  deed  from  Haugh  to  Henry  Tew,  in  1703.    In 
this  deed,  the  grantor  having  described  an  existing  gate  and 
passage  way,  of  about  five  feet  wide,  on  the  southerly  side  of 
the  estate  granted,  leading  from  the  street,  now  Washington 
street,  into  the  yard  of  said  messuage,  made  the  following  res- 
ervation: "  Reserving  out  of  this  bargain  and  sale,  unto  me  the 
said  Haugh,  my  heirs  and  assigns  for  ever,  free  liberty  of  in- 
gress, egress,  and  regress  through  and  upon  the  said  gate  or 
passage  way,  for  carrying  and  recarrying  wood,  or  any  other 
thing  through  the  same,  and  over  the  yard  or  ground  of  the 
said  messuage  hereby  granted,  into  and  from  the  housing  and 
land  of  me  the  said  Atherton  Haugh  adjoining,  for  the  use  and 
accommodation  thereof,  without  damnifying  or  annoying  thereby 
the  said  Henry  Tew,  his  heirs  and  assigns."    Upon  the  con- 
struction of  this  clause,  the  court  decided,  that  a  convenient 
right  of  passage  way  was  reserved  for  the  benefit  of  the  plaint- 
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iff's  estate,  but  that  the  width  of  it  was  not  fixed.  And  we  are 
still  of  opinion,  that  that  was  the  true  construction.  For, 
although  the  gate  was  described  as  **  about  five  feet  wide," 
there  was  no  warranty  of  its  width,  and  no  words  declaring 
that  he  should  have  the  width  of  the  way  as  it  then  existed,  or 
any  equivalent  expression.  And  the  word  "about"  indicates 
that  it  was  not  intended  to  be  definite.  It  was  therefore  the 
right  of  a  suitable  and  convenient  passage  for  the  purposes  in- 
dicated: 20  Pick.  295. 

On  a  subsequent  trial,  the  plaintiff  claimed  a  right  to  the  use 
of  the  passage  way,  open  to  the  sky,  according  to  the  lines  of 
the  south  and  west  walls  of  the  old  building  on  the  defendants' 
lot.  As  to  arching  over  the  passage  way,  the  judge  at  the  trial, 
instructed  the  jury  that  if  this  did  not  occasion  any  inconven- 
ience by  darkening  it,  or  otherwise,  in  respect  to  ilie  uses  for 
which  it  was  reserved,  the  plaintiff  would  not  be  entitled  to  any 
damage  on  this  ground;  but  on  this  point  they  were  instructed 
to  assess  separate  damages.  It  appears  that  upon  that  ground 
on  that  trial,  the  jury  assessed  damages  in  the  sum  of  one 
dollar.  On  the  same  ground,  the  jury  on  the  trial  now  under 
review,  assessed  damages  in  the  sum  of  three  hundred  and  fifty 
dollars.  It  therefore  now  becomes  necessary  more  carefully  to 
investigate  the  right  thus  claimed  by  the  plaintiff,  and  examine 
the  principle  on  which  it  rests;  because,  if  it  be  true  that  the 
plaintiff  has  the  right  claimed,  to  have  said  passage  way  open 
to  the  sky,  the  defendants  are  under  a  corresponding  obligation 
to  take  down  their  building,  so  far  as  it  is  erected  over  the  said 
passage  way. 

The  owner  of  an  estate  in  fee,  by  virtue  .of  his  interest  and 
power  as  proprietor,  may  make  any  and  all  beneficial  uses  of  it 
at  his  own  pleasure,  and  he  may  idter  the  mode  of  using  it,  by 
erecting  or  removing  buildings  over  it,  or  digging  into  or  under 
it,  without  restraint.  Cujus  est  solum,  ejus  est  v^sque  ad  coslum. 
If  any  other  person  has  an  easement  in  it,  the  owner  has  still 
all  the  beneficial  use  which  he  can  have  consistently  with  the 
other's  enjoyment  of  that  easement.  If  the  easement  is  a  right 
of  way,  this  consists  in  a  right  to  use  the  surface  of  the  soil,  for 
the  purpose  of  passing  and  repassing,  aud  the  incidental  right 
of  properly  fitting  the  surface  for  that  use;  but  the  owner  of  the 
soil  has  all  the  rights  and  benefits  of  ownership,  consistent 
with  such  easement:  Perley  v.  Chandler,  6  Mass.  454  [4  Am. 
Dec.  159].  He  is  entitled  to  the  herbage  growing  upon  it: 
Adams  v.  Emergen,  6  Pick.  57.    All  which  the  person  having  the 
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'easement  can  lawfully  claim  is  the  use  of  the  surface,  for  pass* 
ing  and  repassing,  with  a  right  to  enter  upon  and  prepare  it  f  oi 
that  use,  by  leveling,  graveling,  plowing,  or  paving,  according 
to  the  nature  of  the  way  granted  or  reserved;  that  is,  for  a  foot 
way,  a  horse  way,  or  a  way  for  all  teams  and  carriages.  When 
no  actually  existing  way,  as  bounded  and  located,  is  granted  or 
reserved,  the  right  of  way  in  point  of  width  and  height,  shall 
be  such  as  is  reasonably  necessaiy  and  convenient  for  the  pur- 
poses for  which  it  is  granted.  If  it  be  a  foot  way  only,  it  shall 
be  reasonably  wide  and  high  for  all  ^persons  to  pass  on  foot, 
with  such  things  as  are  usually  carried  by  foot  passengers.  If 
it  be  a  way  for  teams  and  carriages,  it  shall  be  of  sufficient 
height  and  breadth  to  admit  of  carriages  of  the  laigest  size  in 
^mmon  use,  and  high  enough  for  loads  of  hay,  and  other  simi- 
lar vehicles  usually  moved  by  teams.  Under  such  circumstances 
what  is  a  reasonable  height  and  width,  is  partly  a  question  of 
fact,  and  partly  a  question  of  law;  the  facts  all  being  found  by 
the  jury,  what  is  a  reasonable  width  and  height  is  a  question  of 
law;  or  to  express  the  same  thing  in  other  words,  what  was  in- 
tended by  the  parties  to  be  the  nature  and  extent  of  the  right 
^[ranted,  is  an  inference  of  law,  to  be  drawn  from  the  terms  of 
the  instrument  of  grant,  interpreted  and  explained  by  the  &ct8 
and  circumstances  thus  found  by  the  jury. 

When  no  dimensions  of  a  way  are  expressed,  but  the  object  is 
•expressed,  the  dimensions  must  be  inferred  to  be  such  as  are  rea- 
sonably sufficient  for  the  accomplishment  of  that  object.  In  the 
present  case,  the  dimensions  of  the  way  are  not  expressed;  but 
the  purpose  for  which  it  was  reserved  is  expressed,  and  it  goes 
far  to  enable  us  to  ascertain  the  dimensions.  It  was  for  the  pur- 
pose of  carrying  wood,  or  any  other  thing,  into  and  from  the 
^grantor's  "  housing  and  land  adjoining,  for  the  use  and  accom- 
modation thereof."  The  grantor's  adjoining  house  being  a 
dwelling-house,  it  is  to  be  limited  to  articles  usually  carried  to 
or  from  a  dwelling-house,  in  its  ordinary  occupation  as  such.  It 
thereby  excludes  the  presumption  that  it  was  to  be  adapted  to 
the  carriage  of  merchandise,  such  as  bales,  boxes,  or  casks. 
Wood  must  be  taken  to  be  fire-wood,  and  not  timber  or  wood  to 
be  used  for  the  purposes  of  manufacturing.  And  ''  any  other 
thing,"  though  in  terms  of  the  largest  sense,  must  be  construed 
to  mean  other  thing  of  like  kind  used  in  a  dwelling-house;  as 
vegetables,  provisions,  furniture,  and  the  like.  Without  exam* 
aning  it  more  minutely,  we  are  satisfied  that  the  right  reserved 
was  that  of  a  suitable  and  convenient  footway  to  and  from  the 
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^[lantor's  dwelling-house,  of  suitable  height  and  dimensions  to 
•cany  in  and  out  furniture,  provisions,  and  necessaries  for  family 
use,  and  to  use  for  that  purpose  wheelbarrows,  hand-sleds,  and 
such  small  vehicles  as  are  commonly  used  for  that  purpose,  in 
passing  to  and  from  the  street  to  the  dwelling  in  the  rear,  through 
a  foot  passage,  in  a  closely  built  and  thickly  settled  town. 

Upon  these  views  of  the  rules  and  principles  of  law  applicable 
to  the  present  case,  the  court  are  of  opinion  that  the  defendants 
had  a  perfect  right  to  build  over  the  said  passage  way;  it  being 
one  of  the  beneficial  uses  of  the  property  which  could  be  made, 
and  which,  as  owners,  they  had  a  right  to  make,  consistently 
with  the  full  and  free  enjoyment  of  the  foot  way  on  the  part  of 
the  plaintiff. 

We  think  that  this  opinion  is  not  inconsistent  with  the  opin- 
ions heretofore  given  at  nisi  pritiSy  and  by  the  whole  court, 
though  perhaps  tiie  point  was  not  stated  with  sufficient  precision 
for  the  purposes  of  deciding  definitely  the  rights  of  these  par- 
ties, and  putting  an  end  to  the  long  controversy  which  has  sub- 
sisted between  tiiem.  For  this  purpose,  it  is  necessary  to  distin- 
guish accurately  between  an  act,  which  is  of  itself  an  infringement 
of  another'cr  right,  and  an  act  which  of  itself  is  not  an  infringe- 
ment of  the  right  of  another,  but  which,  in  its  consequences, 
may  cause  a  damage  to  that  other.  In  the  former  case,  no  spe- 
cial damage,  no  actual  pecuniary  loss  need  be  stated  or  proved; 
the  law  presumes  that  a  party  sustains  some  damage  from  the 
infringement  of  his  right,  and  enables  him  to  maintain  an  action, 
whether  he  have  suffered  actual  damage  or  not.  And  in  such 
-case,  it  is  often  highly  proper  that  a  party  should  bring  his 
miction,  though  he  may  expect  to  recover  nominal  damage  only, 
for  the  purpose  of  vindicating  his  right,  and  thereby  preventing 
the  adverse  party  from  acquiring  a  right,  by  long  and  uninter- 
rupted use:  16  Pick.  247." 

But  there  is  another  class  of  cases,  where  although  the  act 
x^omplained  of  may  not  be  unlawful,  or,  if  unlawful,  not  an  in- 
fringement of  any  right  of  the  plaintiff,  no  action  can  be  main- 
tained without  alleging  and  proving  a  special  and  particular 
<Uanage  to  the  plaintiff;  and  the  damages  to  be  recovered  are 
confined  to  an  indemnity  for  the  loss  thus  proved  to  have  been 
sustained.  The  plaintiff  sets  forth  the  act  done,  and  alleges 
that  by  means  thereof,  he  sustained  the  damage  complained  of, 
technically  called  declaring  with  a  per  quod.  As  where  the 
plaintiff  complained  that  while  he  was  proceeding  along  a  navi- 
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gablo  creek  with  his  barge  laden,  etc.,  the  defendant  obstructed 
the  creek,  per  qwod  the  plaintiff  was  compelled  to  carry  his 
goodie  around,  at  a  great  expense.  In  such  case  the  action  lies  for 
the  special  damage  immediately  occasioned  by  the  obstruction ;  but 
it  would  not  lie  for  the  obstruction  itself,  without  special  damage, 
because  although  it  was  an  infringement  of  a  public  right,  and 
so  was  unlawful,  yet  it  was  not  an  infringement  of  the  peculiar 
right  of  the  plaintiff:  Bose  v.  Miles,  4  Mau.  &  Sel.  101.  So  for 
G^>ecial  damages  occasioned  by  obstructing  a  highway:  Oreasly 
V.  Codling,  2  Bing.  263.  So  by  a  proprietor  of  land  through 
which  a  watercourse  runs,  against  a  proprietor  higher  up,  where 
the  gravamen  of  the  complaint  against  the  upper  proprietor  was, 
that  by  damming  up  the  water  above,  it  came  with  greater  im- 
petuosity, and  thereby  injured  his  banks:  Williams  v.  Morland, 
2  Bam.  &  Cress.  910;  S.  C. ,  4  Dow.  &  By.  583.  But  it  might  be 
otherwise,  where  the  plaintiff  had  acquired  a  right  to  the  water 
by  appropriation,  and  the  complaint  was  for  the  infringement  of 
that  light:  Bealy  v.  Shaw,  6  East,  208.  It  is  manifest,  we  think, 
that  this  distinction  has  become  important  in  the  present  case, 
because  a  yxrj  have  heretofore  given  one  dollar  for  this  item, 
treating  it  as  a  case  of  mere  nominal  damages;  whereas,  the  ver- 
dict now  under  consideration  assesses  that  item  of  damages  at 
three  hundred  and  fifty  dollars. 

We  have  stated  that  the  opinion  now  expressed  will  not  ap- 
pear, upon  strict  comparison,  to  be  inconsistent  with  those  for- 
merly expressed,  though  in  the  former  cases  the  rule  prescribed 
may  have  been  less  precise  and  definite.  It  may,  therefore,  be 
proper  to  review  them.  On  the  first  trial,  the  jury  were  in- 
structed as  to  the  passage  way,  that  the  reservation  in  the  deed 
was  answered,  by  giving  the  plaintiff  a  passage  way  as  convenient 
as  it  was  when  the  reservation  was  made;  that  if  the  present  pas- 
sage way  was  not  so  wide  as  before,  and  was  not  open  above,  yet 
if  it  was  as  convenient,  etc.;  but  that  the  defendants  had  no 
right  to  narrow  or  cover  the  passage,  so  as  to  cause  serious  in- 
convenience to  the  owners,  etc.  The  observation  of  the  court, 
when  this  part  of  the  case  came  before  them  on  a  motion  for  a 
new  trial,  was,  that  by  the  case  it  appeared  that  the  passage  had 
been  narrowed  and  arched  over,  and  rendered  darker  and  less 
convenient.  And  in  reference  to  the  instruction  to  the  yjocj, 
that  BO  far  as  the  plaintiff  had  suffered  inconvenience  from  the 
alteration,  he  was  entitled  to  recover  damage,  th^  court  say  that 
this  was  correct:  20  Pick.  295. 

It  is  manifest  we  think,  that  in  these  remarks,  so  far  as  thej 
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related  to  the  dimensions  of  the  passage  way,  the  conrt  consid- 
ered that  the  passage  way,  as  it  was,  in  point  of  convenience,  at 
the  time  it  was  reserved,  and  the  width  of  it,  for  the  purpose 
for  which  it  was  reserved,  might  be  considered  as  equivalent,  and 
that  the  one  description  was  used  instead  of  the  other.  For  in 
this  same  opinion  the  court  say,  that  they  are  satisfied  that  a 
convenient  right  of  way  was  reserved,  but  that  its  width  was  not 
fixed:  20  Pick.  295.  But  if  it  was  to  be  a  passage  way  as  it  ex- 
isted at  the  time  of  the  reservation,  its  width  would  have  been 
fixed.  In  point  of  fact,  as  the  buildings  then  stood,  the  passage 
used  was  of  irregular  breadth,  being  for  a  part  of  the  way  eight 
or  nine  feet  wide.  As  a  definition  of  the  plaintiff's  right,  it 
would  have  been  more  exact  to  say  that  it  was  a  right  of  way 
suitable  and  convenient  for  the  purpose  for  which  it  was  re- 
served, namely,  as  a  foot  way  from  a  public  street  to  a  dwelling- 
house  in  the  rear,  and  for  carrying  wood  and  other  articles,  in- 
cident to  the  occupation  and  enjoyment  of  such  a  dwelling- 
house.  This  admits  of  any  alteration  and  improvement  in  the 
estate  over  which  the  easement  is  reserved,  consistent  with  the 
preservation  and  maintenance  of  the  right  of  passage  itself.  So 
it  has  been  held  in  analogous  cases.  A  grant  of  water,  suffi- 
cient to  supply  a  grist-mill,  limits  the  quantity  of  water,  but  not 
the  use  to  which  it  is  to  be  applied.  If,  in  the  progress  of  im- 
provement in  the  useful  arts,  the  owner  removes  the  grist-mill, 
and  erects  a  cotton-factoiy,  it  is  held  that  he  has  a  right  to  do 
so,  taking  no  more  water  for  his  Victory  than  he  had  a  right  to 
take  for  his  grist-mill.  Such  construction  is  conformable  alike 
to  the  rules  of  law,  and  to  the  principles  of  public  policy.  The 
law,  canying  into  effect  the  intention  of  the  parties,  does  not 
intend  to  restrict  the  right  of  ownership  of  the  real  estate  sub- 
jected, further  than  is  necessary  to  give  full  effect  to  the  ease- 
ment; and  public  policy  requires,  as  well  in  cities  as  elsewhere, 
that  an  owner  of  real  estate  should  be  allowed  to  make  all  the 
improvements  upon  it  which  can  be  made  consistentiy  with  the 
just  rights  of  others. 

So  far  as  the  remark  of  the  court  applied  to  the  darkening  of 
the  passage  way,  it  did  not  go  on  the  distinction  between  doing 
an  act,  which  the  defendants  have  no  right  to  do,  by  building 
over  the  passage  way,  and  doing  that  which  they  had  a  right 
to  do,  but  doing  it  in  such  a  manner  as  to  cause  some  slight 
consequential  damage  to  the  plaintiff.  Besides,  the  damage 
given  by  the  jury  on  that  ground,  being  merely  nominal,  and 
Ihe  instruction  not  being  wrong  in  point  of  law,  and  especially 
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as  the  plaintiff  was  entitled  to  hold  his  verdict  for  other  damages^ 
the  court  had  no  good  reason  for  setting  aside  the  verdict,  even 
though  it  might  have  appeared  to  them,  that  upon  the  evidence, 
no  case  for  any  consequential  damages  was  established  in  point 
of  fact. 

In  saying,  that  the  actual  condition  of  the  way,  at  the  time  of 
the  reservation,  is  not  the  measure  and  definition  of  the  plaint- 
iff's right,  it  is  necessary  to  guard  against  two  misconstructions 
oi  this  remark.  We  do  not  mean  to  say,  that  when  a  way  is 
actually  located  and  fixed  by  definite  and  visible  objects,  as  by 
buildings  or  fences,  the  grant  or  reservation  may  not  refer  ta 
such  way  actually  existing,  and  that  the  limits  then  would  not 
be  fixed  by  the  act  of  the  parties  themselves.  The  contrary  is 
true  in  such  case:  Salisbury  v.  Andrftws,  19  Pick.  250.  Even 
where  an  estate  is  granted  with  all  ways  "appurtenant,"  and 
there  is,  strictly  speaking,  no  way  appurtenant,  but  there  is  an 
actually  existing  way  over  the  grantor's  other  land,  it  shall  be 
taken,  that  the  way  actually  used  and  existing,  though  miscalled 
"  appurtenant,"  shall  pass;  because  it  must  be  understood  that 
such  was  the  intent  of  the  parties :  Morris  v.  Edgington,  8  Taunt.  24. 
The  other  misconstruction ,  against  which  we  would  guard ,  is  this : 
when  it  is  said,  that  in  such  a  case  as  the  present,  the  actually 
existing  state  of  the  passage  way,  at  the  time  of  the  reservation, 
is  not  the  measure  or  description  of  the  right  reserved,  we  do 
not  mean  to  say,  that  such  state  of  the  passage  way  may  not  be 
evidence,  and  often  evidence  of  a  very  forcible  and  determinate 
character,  to  prove  what  is  reasonable  and  convenient,  and  what 
those  most  conversant  with  the  matter  have,  by  their  practice, 
shown  to  be  in  their  opinion  most  reasonable  and  convenient, 
under  given  circumstances.  And  this  goes  far  to  show  what 
was  in  the  mind  of  the  court,  when  they  seemed  to  consider  the 
actual  condition  of  the  way,  at  the  time  of  the  reservation,  as 
equivalent  to  the  convenient  passage  way  reserved  by  the  deed. 

This  cause  again  came  before  the  court  in  June,  1838.  The 
judge  on  that  trial,  had  instructed  the  jury,  that  as  to  arching 
over  the  passage  way,  if  it  did  not  occasion  any  inconvenience, 
by  darkening  it  or  otherwise,  in  respect  to  the  uses  for  which  it 
was  reserved,  the  plaintiff  would  not  be  entitled  to  any  damage 
on  this  ground:  20  Pick.  298.  This  is  wholly  consistent  with 
the  opinion  now  expressed,  but  without  stating  definitely  what 
were  the  rights  of  the  defendants,  as  owners,  over  the  passage 
way,  and  therefore  less  explicit,  than  it  might  have  been  useful 
to  state  it,  under  the  circumstances.     In  regard  to  the  breadth. 
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the  juij  were  instructed,  that  the  defendants  were  bound  to  main* 
tain  a  passage  way,  equal  in  breadth  to  the  distance  between  the  old 
gate-posts,  and  otherwise  convenient  for  the  uses  for  which  it  was 
reserved:  Id.  299.  The  former  part  of  this  direction  was,  we^ 
think,  inaccurate,  in  taking  the  distance  between  the  gate-posts  a» 
the  measure- of  the  plaintiff's  rights;  but  supposing  that  width 
and  a  reasonable  width  to  be  practically  the  same  thing,  thia 
mode  of  laying  down  the  rule  would  lead  to  no  practical  error 
in  the  result.  The  opinion  of  the  whole  court,  on  this  part  of 
the  case,  was  extremely  brief,  and  we  are  apprehensive  that  from 
its  conciseness,  or  from  the  implications  which  it  carries,  rather 
than  from  anything  expressed,  it  may  have  led  to  an  erroneous 
application  of  the  rule  of  law,'  in  the  subsequent  trial.  It  ia 
thus  stated:  "  The  right  of  way  from  Washington  street  to  the 
rear  of  the  defendants'  buildings  seems  to  be  definite  and  cer- 
tain. The  use  of  it,  as  it  existed  in  fact  from  the  date  of  the 
reservation  to  the  time  of  the  trial,  has  been  satisfactorily  ascer- 
tained. It  was  then  uncovered.  No  right  to  cover  it  was 
granted.  The  jury  have  found  it  to  be  darkened  and  injured  by 
the  arch  over  it,  and  have  assessed  damages  for  the  injury.  Of 
this  there  can  be  no  complaint:"  Id.  302,  303. 

The  way,  indeed,  was  definite  and  certain  as  to  its  direction 
and  the  purpose  for  which  it  was  reserved;  and  the  long  use 
was  good  evidence  of  what  the  parties  concerned  understood  as 
necessary  and  convenient.  But  when  it  is  said,  that  the  passage 
way  was  then  uncovered,  and  no  right  to  cover  it  was  granted, 
especially  as  the  plaintiff  claimed  a  right  to  haviB  it  open  to  the 
sky,  it  may  have  been  understood,  though  not  so  expressed^ 
that,  without  such  right  granted,  the  defendants  had  no  such 
right.  We  think  it  could  not  have  been  so  intended,  and  that 
the  court  did  not  pass  upon  that  question ;  especially  as  the  opin- 
ion immediately  proceeds  to  state,  that  the  jury  have  found  thatit 
had  been '  *  darkened  and  injured  by  the  arch  over  it,"  and  assessed 
damages  for  the  injury.  Supposing,  then,  that  the  defendants 
had  a  right  to  arch  the  passage  over,  yet,  if  in  the  exercise  of 
that  right,  they  had  done  it  in  such  a  manner  as  to  injure  the  plaint- 
iff^, and  that  by  means  thereof  he  had  suffered  special  damage,  he 
might  recover  the  damages  given  in  that  case,  on  the  principle 
of  the  maxim,  that  every  one  shall  so  use  his  own  property  and 
his  own  right,  as  not  to  injure  another.  This  principle  may  be 
well  illustrated  by  a  recent  case.  The  defendants  were  erect- 
ing a  steam-boiler  and  apparatus  on  land  adjoining  the  premises 
of  the  plaintiff,  and  by  some  mismanagement  it  exploded  and 
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did  damage  to  the  plaintiff's  buildings.  The  defendant  was  held 
liable:  Wiite  v.  Hague,  2  Dow.  &  Ey.  33. 

It  therefore  does  not  appear  whether  the  damage,  given  for 
arching  over  the  passage  way,  was  given  for  a  supposed  viola- 
tion of  the  plaintiff's  right  in  the  estate,  or  for  a  supposed  con- 
sequential special  damage  done  to  the  plaintiff,  in  the  exercise  of 
the  defendants'  own  right  in  a  careless  or  improper  manner;  and 
there  was  nothing  in  the  instruction  to  the  jury,  under  which 
that  verdict  was  found,  to  show  that  it  was  not  given  on  the  lat- 
ter ground;  in  which  case,  there  was  no  reason  to  set  aside  the 
verdict.  The  amount  of  the  damages  was  not  such  as  to  indi- 
cate that  the  jury  might  not  have  proceeded  on  the  latter  ground, 
or  to  call  the  particular  attention  of  the  court  to  the  distinction 
between  these  grounds.  We  think,  therefore,  that  the  question 
now  distinctly  brought  before  the  court  has  not  been  decided 
by  any  of  the  opinions  heretofore  given  by  the  court.  .  That  ques- 
tion is,  whether  the  defendants  had  a  right  to  build  over  the 
passage  way.  On  that  question,  for  the  reasons  herein  before  ex- 
pressed, the  court  are  of  opinion,  that  the  defendants,  as  owners 
of  the  land,  had  a^  right  to  build  over  the  ground  on  which  the 
passage  way  in  question  was  reserved;  that  the  plaintiff,  under 
his  reserved  privilege,  had  no  right  to  have  it  open  above  to  the 
aky ,  or  to  any  other  height,  except  so  far  as  necessary  and  conven- 
ient for  the  uses  of  the  foot  way  reserved,  sufficient  in  height 
and  breadth  for  the  purposes  expressed  in  such  reservation. 

Having  taken  this  more  broad  and  extended  view  of  the  rights 
of  these  parties,  and  the  grounds  of  law  on  which  they  rest,  it 
will  be  the  less  necessary  to  take  into  consideration  the  particular 
exceptions  to  the  charge  of  the  judge,  upon  which  the  cause 
now  comes  before  us.  So  far  as  the  judge  charged  the  jury, 
that  the  defendants  had  no  right  to  arch  over  the  passage,  and 
use  the  space  over  it  for  any  purpose  of  building,  such  charge 
was  erroneous,  and  had  a  tendency  to  mislead  the  jury.  We 
are  also  of  opinion,  that  so  far  as  the  judge  instructed  the  jury, 
that  the  defendants  were  bound  to  keep  open  a  passage  way 
equal  in  width  to  the  distance  between  the  old  gate-posts,  it  was 
not  strictly  correct,  although  a  passage  of  such  width,  and  one 
of  reasonable  width,  might  not  practically  differ.  We  are  aware 
that  a  similar  instruction  had  before  been  given  at  nisi  priuSy 
but  it  was  before  the  case  had  been  so  fully  considered  as  at 
present. 

For  the  reasons  already  given,  the  court  are  of  opinion  that 
the  instruction  of  the  judge  was  incorrect,  so  far  as  he  directed 
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the  juiy  that  the  defendants  were  liable  for  damages  if  the  new 
passage  was  rendered  more  inconvenient,  by  being  covered  by 
reason  of  its  being  made  a  place  of  resort,  or  by  being  darkened, 
or  otherwise. 

ks  to  the  darkening,  we  think  the  jury  should  have  been  in- 
structed, that  the  defendants  were  not  liable  for  damages,  unless, 
from  the  length  of  the  passage  way,  it  was  so  darkened  as  to 
render  it  unfit  for  the  purposes  of  a  passage  way.  We  may  con- 
ceive of  a  covered  passage  of  eight  or  ten  feet  high,  of  a  length 
so  considerable,  that  unless  ox>enings  were  left,  there  would 
not  be  light  enough  admitted  at  the  ends  to  enable  persons  to 
tise  it  with  comfort,  for  the  purposes  of  a  passage  way.  But 
unless  darkened  to  that  extent,  it  is  not  a  case  for  damage.  It 
must  render  the  premises  to  a  sensible  degree  less  valuable  for 
the  purposes  of  business:  Parker  v.  Smith,  5  Car.  &  P.  438; 
Back  V.  Stacey,  2  Id.  465;  Wells  v.  Ody,  7  Id.  410;  Fringle  v. 
Wemham,  Id.  377. 

We  think,  also,  that  the  jury  should  have  been  instructed  that 
the  defendants  were  not  liable  for  damages  by  reason  of  this 
covered  passage  being  made,  to  a  greater  extent,  a  place  of  re- 
sort by  other  persons;  first,  because  the  consequential  damage 
from  that  cause  is  too  remote  to  be  made  the  subject  of  an  ac- 
tion; but  more  especially,  because  the  plaintiff  must  either  keep 
the  passage  closed,  aud  thus  prevent  the  entrance  of  other  per- 
sons, or  seek  his  remedy  by  law,  against  those  who  do  the  actual 
injury. 

One  other  subject,  growing  out  of  this  report,  remains  for 
consideration.  In  the  present  action,  the  plaintiff  claimed 
damages  for  injury  done  to  his  tenement  by  darkening  an  attic 
window,  which  overlooked  the  roof  of  the  defendants'  old  build- 
ing. From  the  manner  in  which  the  facts  are  stated  in  the  re- 
port, and  the  plans  exhibited,  I  am  not  sure  that  the  court  fully 
understand  the  question.  As  we  understand  it,  the  complaint 
is,  that  the  defendants'  predecessor,  by  taking  down  the  old 
building  and  erecting  another  somewhat  higher  and  deeper,  that 
is,  further  west,  has  obstructed  the  window  in  question,  and 
iliminished  the  air  and  light  formerly  received  through  it  into  the 
plaintiff's  house.  Taking  this  to  be  the  case,  we  think  it  was 
determined  in  the  former  case,  and  rightly  determined.  The 
coui't  did  not,  on  a  former  occasion,  mean  to  say  that  where  one 
person,  owning  two  contiguous  tenements,  grants  one  to  another 
person,  reserving  certain  easements  for  the  benefit  of  his  own 
estate,  and  granting  others  in  his  own  estate  for  the  benefit  of 
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the  estate  oouTejed,  the  parties  and  their  successors  might  not 
acquire  other  easements  respectively,  by  grant,  or  prescription 
arising  subsequently.  Bat  the  principle  was  this:  that  when 
the  enjoyment  of  a  particular  privilege  may  reasonably  be  re- 
feired  to  a  deed,  it  shall  be  considered  as  derived  from  such 
deed,  and  then  the  just  construction  of  the  deed  will  fix  the 
rights  of  the  parties.  In  the  present  case,  Haugh,  owning  twa 
tenements  contiguous  to  each  other,  granted  one  in  fee  to  Tew, 
reserving  certain  easements.  Such  right  in  fee  vests  in  the 
grantee  all  the  powers  of  an  owner,  and  of  course  a  right  to  pull 
down  the  buildings  and  erect  new  ones;  and  such  right  can  be 
restrained  and  qualified  only  by  express  reservation.  The  deed 
in  question  contains  this  clause:  ^'And  it  is  mutually  agreed 
between  the  said  parties,  that  whensoever  the  said  Henry  Tew  (the 
grantee),  his  heirs  or  assigns,  are  minded  to  make  or  add  any 
addition  of  building  backward,  he  or  they  shall  only  make  the 
breadth  thereof  equal  with  the  breadth  of  the  back  of  the  chim- 
neys of  the  said  tenement  hereby  granted." 

It  must  be  recollected,  that  building  backward  was  an  expres- 
sion equal  to  building  more  westwardly,  or  more  distant  from 
the  street.  But  a  restriction  against  extending  in  breadth,  pro- 
hibited the  grantee  from  building  more  northerly,  or  in  other 
words,  nearer  the  grantor's  other  tenement.  The  case,  then,  is 
that  of  a  grantor  conveying  a  tenement  adjoining  his  own; 
the  parties  understand  that  the  grantee,  as  owner,  will  have  a 
right  to  alter  the  buildings,  or  erect  new  ones,  and  they  provide, 
by  an  express  stipulation,  that  in  such  event  the  grantee  shaU 
not  erect  any  building  nearer  than  a  certain  prescribed  line  to 
the  tenement  of  the  grantor.  But  no  limit  is  prescribed  as  to 
the  height  of  the  building.  The  construction  we  formerly  put 
on  this  agreement  was,  that  as  exprestno  unius  exclusio  est  aUeriru, 
the  limitation  upon  the  right  of  the  grantee  as  to  nearness, 
without  any  stipulation  as  to  the  height  of  such  building,  raised 
a  fair  implication  that  no  such  restriction  was  intended.  And 
we  still  consider  that  this  construction  of  this  agreement  of  the 
parties  was  correct.  The  grantor  owned  both  tenements;  h^ 
had  the  full  disposing  power;  he  might  decline  selling  at  all, 
and  he  might  prescribe  such  conditions  and  limitations  as  he 
might  think  expedient.  The  more  he  charged  the  estate  granted 
with  incumbrances  and  servitudes,  the  less  price  he  would  prob- 
ably obtain  for  it.  And  so,  on  the  other  hand,  the  more  liberal 
the  grant,  the  higher  the  price.  We  are  then  to  presume,  that 
when  he  had  the  entire  power  in  his  own  hands,  he  took  care  to 
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protect  his  ovn  estate,  and  secure  the  quantiiy  of  air  and  light 
necessary  to  the  enjoyment  of  it,  by  prohibiting  his  grantee 
from  building  so  near  thereto  as  to  injure  it.  If,  then,  the  de- 
fendants have  not  built  within  the  limit  so  prescribed,  or  con- 
formably to  a  former  judgment  of  the  court,  have  removed  their 
building,  so  &r  as  it  was  erected  within  that  limit;  and  if,  as 
we  suppose,  the  darkening  of  the  plaintiffs  attic  window  was 
occasioned  by  building  higher  than  the  old  building,  but  within 
the  limit  thus  prescribed  by  the  deed,  it  was  damnum  abaque  tri^ 
juriay  and  the  plaintiff  can  recover  no  damage  on  that  account. 
Verdict  set  aside,  and  new  trial  granted. 


Cited  in  Dana  v.  VaienUne,  6  Meto.  14,  to  the  point  that  a  party  may 
maintain  an  action,  where  his  rights  of  property  are  invaded,  without  proof 
of  actoal  damages;  in  B<noen  ▼.  Conner,  6  Gosh.  137,  that  a  right  of  way  may 
be  created  by  reservation  or  exception  in  a  deed,  as  well  as  by  a  deed  grant- 
ing such  right  of  way;  in  Pratt  v.  Sanger^  4  Gray,  88,  that  in  cases  of  res- 
ervation of  right  of  way  the  grantee  has  a  right  to  such  a  way  as  is  reason- 
ably necessary  and  convenient  for  the  purposes  for  which  it  is  granted;  in 
Oodman  v.  ^fonSfl  Allen,  447>  that  grantors  of  an  easement  are  limited  to 
the  use  granted;  in  Proprietora  qf  Locks  and  Canals  v.  Nashua  ds  L,  R,  R, 
Co.,  104  Mass.  11,  that,  for  all  purposes  consistent  with  the  easement  granted, 
the  right  to  use  the  land  remains  in  the  owner  of  the  fee;  in  Fox  v.  Uniom 
Sugar  R^/inay,  109  Id.  297,  that  a  deed  is  to  be  construed  most  strongly 
against  the  grantor.    Distinguished  in  Welch  v.  Wilcox,  101  Id.  164. 


Weed  v.  Jewett. 

[3  MnoAur,  008.] 

Lbttkb  or  Attobnst  Authorizing  the  Attornet  to  Regbivb  and  Bji* 
CKIFT  FOR  Dkbt  due  to  the  constituent  from  a  third  person,  which  con- 
tains a  clause  stating  that  the  letter  is  an  assignment  of  the  debt,  will 
be  considered  an  assignment  thereof,  although  it  is  not  in  terms  irrevo- 
cable, and  does  not  expressly  authorize  the  attorney  to  receive  the  money 
to  his  own  use. 

I>KBT0R  MAT  Lawpullt  Assion  HIS  FuTiTRX  Earkikos  to  oue  of  his  cred- 
itors, and  if  the  employer  thereupon  agrees  to  pay  to  the  assignee  he 
can  not  afterwards  be  charged  as  the  trustee  of  the  assignor  in  a  prooesi 
sued  out  by  another  creditor. 

FoBEiON  attachment.     The  opinion  states  the  case. 

B,  A.  Chapman,  for  the  plaintiff. 

J.  W,  Newcomb,  for  the  trustees. 

Putnam,  J.    The  plaintiff  claims  to  recover  the  money  due 
from  the  Chicopee  Manufacturing  Company,  in  virtue  of  a  pro- 
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cess  of  foreign  attachment;  and  David  M.  Bryant  daims  the 
same  by  force  of  a  power  and  assignment. 

It  appears  that  Jewett  (the  debtor)  was  a  laborer  employed 
by  the  company,  and  that  he  by  an  instrument  under  his  hand 
and  seal,  appointed  Mr.  Bryant  to  be  his  lawful  attorney,  *'  for 
me"  (as  it  is  expressed),  '^  and  in  my  name  to  ask  for,  receive, 
demand  and  receipt  for  all  sums  of  money  that  may  now  be  due 
to  me  from  the  Chicopee  Manufacturing  Company,  etc.,  for 
labor  performed  in  their  service,"  etc.,  *'  this  being  an  assign- 
ment of  the  same."  It  was  contended,  on  the  part  of  the 
plaintiff,  that  this  should  be  construed  to  be  a  mere  authorily 
to  receive  the  money  for  the  constituent,  and  not  an  assignment 
of  the  same.  That  it  was  misnamed  an  assignment;  but  that 
the  legal  effect  of  the  instrument  is  a  power  without  an  interest. 
But  we  can  not  think  so.  The  instrument  authorizes  Bryant  to 
receive  and  discharges  the  debt,  and  then  declares,  in  effect, 
what  shall  be  done  with  the  money.  No  particular  form  of 
words  is  necessary  to  constitute  an  assignment.  It  may  be 
quite  sufficient  to  transfer  the  property,  although  the  word 
"assign"  should  not  be  used.  In  Oerrish  v.  Sweetser,  4  Pick. 
874,  a  power  irrevocable  to  recover,  etc.,  in  the  name  of  the 
constituent,  but  for  the  use  of  the  attorney,  was  held  to  be  an 
assignment.  In  the  instrument  under  consideration,  it  is  not  said, 
in  so  many  words,  that  the  power  should  be  or  was  irrevocable; 
but  that  quality  would  necessarily  be  inferred,  if  the  property 
was  by  the  deed  intended  to  be  transferred.  The  grantor  or  as- 
signor could  not  revoke  it;  but  on  the  contrary  the  courts  of 
law  would  not  protect  it,  and  sustain  an  action  in  the  name  of 
the  assignor,  for  the  benefit  of  the  assignee:  See  19  Wend.  74.^ 

It  is  not  said,  in  so  many  words,  that  the  attorney  might  re- 
ceive the  money  for  his  own  use;  but  that  is  necessarily  to  be 
inferred  from  the  words  which  were  used,  viz.,  that  the  instru- 
ment was  an  assignment;  and  if  so,  the  assignee  of  course  was 
to  have  the  property  for  his  own  use. 

But  it  was  contended,  that  there  was  no  consideration  ex- 
pressed in  the  instrument,  and  so  that  it  should  be  considered 
as  void — certainly  against  creditors.  But  it  has  been  repeatedly 
held,  that  parol  proof  of  the  consideration  may  be  given,  although 
it  be  not  expressed.  And  in  the  case  at  bar,  the  debt  of  the 
assignor,  which  was  due  to  the  assignee  at  the  time  of  the  assign- 
ment, to  an  amount  exceeding  the  claim  assigned,  is  to  be  con- 
sidered a  good  and  legal  consideration  for  the  transfer.     And  it 

1.  PeopU  y.  Tioga  O.  P. 
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appears  from  the  answer  of  the  agent  of  the  company,  that  the; 
assented  to  the  arrangement  which  was  made,  as  above  stated, 
between  Bryant  and  his  debtor.  They  undertook  to  pay  to 
Bryant  all  the  money  due,  and  all  that  should  become  due,  fox 
the  labor,  etc.,  of  the  debtor.  A  payment  to  the  debtor  after* 
wards  would  have  been  ineffectual.  Bryant  only  could  give  a 
valid  discharge  for  it  to  the  company. 

But  it  was  argued  for  the  plaintiff,  that  as  the  instrument  was 
dated  on  the  second  of  March,  1839,  and  the  writ  was  served  on 
the  twelfth,  no  part  of  the  debt,  which  accrued  between  the  sec- 
ond and  the  twelfth,  could  be  covered  by  the  assignment. 

The  case  stands  thus,  in  relation  to  that  point,  Jewett  was  in- 
debted to  Bryant,  and  he  agreed  to  work  for  Bryant's  account, 
at  the  factory  of  the  company,  and  they  agreed  to  pay  Bryant 
accordingly.  This  was  a  proper  subject  of  contract  or  agree- 
ment, and  when  the  labor  was  performed  the  company  were 
bound  to  pay  according  to  their  undertaking. 

Trustees  discharged. 

CSted  in  Emery  ▼.  Lawrence,  8  Cash.  154,  and  in  BoyUn  ▼.  LtKmard,  2  Allen, 
406,  to  the  point  that  an  aadgmnent  of  fatore  wages  ia  yalid. 


BuBDEN  V.  Thayer. 

[8  MSTOALV,  76.] 

Whebs  Owvkr  of  Land  Leased  fob  Term  of  Yeabs  Mortgaqbs  the 
Sams,  the  mortgage  transfers  to  the  mortgagee  the  reversion,  to  which 
the  rent  is  incident,  and  if  he  gives  notice  to  the  lessee  of  his  right 
thereto,  the  latter  will  thereafter  be  liable  to  pay  to  him  all  rents  that 
become  due  after  the  date  of  snch  conveyance  and  notice.  Bat  the  mort- 
gagee can  not  recover  from  the  lessee  rent  which  became  due  prior  to 
the  execution  of  the  mortgage. 

Attornment  is  no  Longer  Neoessart  to  Enable  Purchaser  of  Rever- 
sion to  maintain  against  the  lessee  an  action  of  debt  for  rent. 

Rent  Due  and  in  Akrbar  at  Time  of  Execution  of  Mortoaob  of  the 
premises,  oat  of  which  it  accrued,  does  not  pass  by  the  conveyance 
of  the  land,  but  is  a  mere  chose  in  action,  which  the  grantee  can  not 
maintain  an  action  in  his  own  name  to  recover,  although  his  grantor  has 
assigned  it  to  him. 

Debt  for  rent.    The  opinion  states  the  case. 

Washburn,  for  the  defendants. 

Barton,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.    Ux>on  the  case  stated,  it  appears  that 
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iu  1833,  William  Capron,  being  owner  of  the  estate,  leased  th« 
same  to  the  defendants  for  a  term  of  twelve  years  from  April  1, 
1833,  at  a  rent  of  one  hundred  and  thirty  dollars,  payable  an- 
nually on  the  first  of  April  each  year  during  the  term.  On  the 
fifth  of  April,  1837,  said  Capron  mortgaged  the  leased  premises 
to  the  plaintiff,  to  secure  the  payment  of  two  thousand  two  hun- 
dred and  fif fcy  dollars,  in  one  year  from  date,  which  has  never 
been  paid.  In  May,  1837,  the  plaintiff  gave  notice  of  this  mort- 
gage to  the  defendants.  The  defendants  have  paid  to  the 
plaintiff  the  annual  rents  due  April  1,  1838  and  1839,  which  ac- 
crued after  the  mortgage  to  the  plaintiff;  but  they  refuse  to  pay 
the  rent  due  April  1,  1837,  which  became  due  and  payable  to 
Capron,  the  lessor,  five  days  before  his  mortgage  to  the  plaint- 
iff; and  the  question  is,  whether  the  plaintiff  is  entitled  to  re- 
cover that  year's  rent.  The  mortgage  from  Capron  to  the 
plaintiff  described  the  premises  as  under  lease  to  Thayer  & 
Fairbanks,  for  a  term  of  years,  and  adds:  '*  Should  the  condi- 
tions of  the  mortgage  be  broken,  the  rents,  dues,  and  demands 
of  every  kind  arising  out  of  said  leased  premises,  due  or  be- 
coming, due,  shall  be  paid  to  said  Burden,  his  executor,  and  all 
the  leases  shall  be  assigned  to  him,  and  he  is  authorized  to  de- 
mand and  receive  the  same  in  his  own  name,  or  that  of  said 
William  Capron,  and  proceeds  appropriated  to  the  payment  of 
said  mortgage." 

The  court  are  of  opinion,  that  the  plaintiff  has  no  right  to  re- 
cover the  year's  rent  which  fell  due  and  was  payable,  and  in 
arrear,  when  he  took  his  deed  of  Capron.  When  a  man  takes  a 
deed,  either  by  way  of  absolute  conveyance  or  mortgage,  of  an 
estate  which  is  under  a  lease  for  years,  he  must  take  such  estate 
as  his  grantor  had;  which,  in  that  case,  is  a  reversion — ^the 
estate  subject  to  the  lease.  But  the  rent  is  incident  to  the  re- 
version and  passes  with  it,  and  the  grantee  or  mortgagee,  by 
force  of  the  conveyance,  has  a  right  to  receive  all  rent  accruing 
upon  the  estate;  it  is  a  part  of  the  realty  and  passes  by  the  deed. 
But  when  rent  is  payable  quarterly  or  yearly,  the  annual  or 
quarterly  payments  are  not  to  be  apportioned.  If  the  reversion 
is  transferred  before  the  time  at  which  the  rent  becomes  due,  the 
right  to  such  quarter's  or  year's  rent  passes  with  the  reversion. 
In  the  present  case,  had  the  year's  rent  become  due  five  days 
after,  instead  of  five  days  before  the  mortgage  to  the  plaintiff, 
it  would  have  passed  by  it  to  the  plaintiff.  The  rule  is  well  ex« 
pressed  in  Cruise's  Digest,  tit.  28,  c.  1,  sec.  65.  The  right  to  a 
rent  service  is  real  estate  descendible  to  the  person  who  is  en* 
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titled  to  the  reyersion.  But  from  the  moment  that  a  payment 
of  rent  becomes  due,  it  will  go  to  the  lessor's  executor. 

Formerly,  in  order  to  constitute  a  privity  of  estate  between 
the  purchaser  of  the  reversion  and  the  lessee,  so  as  to  enable 
the  former  to  maintain  an  action  of  debt  for  rent,  attornment 
was  necessary.  But  by  statute  4  Anne,  c.  16,  sec.  9,  a  grant  of 
the  reversion  is  good  and  effectual  without  attornment:  Moss  v. 
^kdlimore,  1  Doug.  279.  That  statute  having  been  passed  long 
before  the  revolution,  and  this  provision  being  a  rule  in  amend- 
ment of  the  common  law,  we  may  probably  consider  it  in  force 
here:  Commonwealth  v.  Leach,  1  Mass.  61.  But  if  otherwise, 
the  rule  itself  is  well  established  on  the  authority  of  long  usage, 
4uid  its  adaptation  to  the  more  simple  tenures,  which  were  in 
use  under  our  former  government:  Farley  v.  Thompson,  15  Id. 
^,  26.  The  general  principle,  that  all  future  accruing  rent 
passes  with  the  reversion,  is  confirmed  by  the  case  of  Birch  v. 
Wrighiy  1  T.  R.  378.  These  principles  apply  to  all  effectual 
^conveyances  of  the  reversion,  whether  by  absolute  deed  or  by 
mortgage.  Then  let  us  apply  them  to  the  case  of  a  mortgage 
of  an  estate  under  lease,  and  with  reference  to  other  cases  de- 
termining the  relative  rights  of  mortgagor  and  mortgagee. 

It  is  now  well  settled,  that  a  mortgage  in  fee  transfers  pres- 
ently all  the  title  which  the  mortgagor  has  in  the  estate;  and 
this  includes  the  right  to  enter  and  hold  possession  of  the  es- 
tate, even  though  the  mortgage  is  given  to  secure  the  payment 
of  a  debt  at  a  future  day,  unless  there  is  some  stipulation  that, 
until  a  breach  of  the  condition,  the  mortgagor  shall  hold  pos- 
session. In  such  case,  the  rents  and  profits  of  the  mortgaged 
premises  constitute  a  part  of  the  fund  pledged  for  the  payment 
of  the  principal  and  interest  of  the  debt  to  be  secured;  and 
must  be  accounted  for  by  the  mortgagee:  NewaXl  v.  Wright,  3 
Mass.  138  [3  Am.  Dec.  98].  But  in  such  case,  it  is  optional 
with  the  mortgagee,  whether  he  will  enter  or  not;  and  in  gen- 
oral  if  the  estate  is  ample  security  for  the  debt  and  interest,  it 
is  not  for  the  interest  of  the  mortgagee  to  inctmiber  himself 
with  a  liability  to  account;  and  therefore  it  commonly  happens, 
iihat  in  case  of  a  mortgage  in  fee,  the  mortgagor  is  left  in  pos- 
session. 

But  in  cabc  the  premises,  at  the  time  of  the  mortgage,  are 
under  lease  for  a  term  of  years,  the  mortgagee  can  not  disturb 
ihe  possession  of  the  lessee,  who  has  a  prior  title;  and  therefore 
he  can  not  enter.  But  as  the  mortgage  transfers  the  reversion^ 
io  which  the  rent  is  incident;  as  it  binds  the  whole  of  the  realty, 
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of  which  the  rents  afterward  accruing  are  a  part;  he  may  give 
notice  of  his  right  to  the  lessee,  and  of  his  election  to  take  the 
rents;  and  then  the  lessee  becomes  bound  to  pay  the  rent  to  him 
as  mortgagee.  But  if  he  does  not  elect  to  take  the  rents  and 
accoimt  for  them,  then,  in  analogy  to  the  right  of  a  mortgagee 
in  fee  to  enter  or  not,  at  his  election,  the  mortgagee  of  a  rever- 
sion may  forbear  to  give  notice  to  the  lessee;  and  in  that  case, 
the  lessee  will  be  protected  in  paying  the  rent  to  the  mortgagor. 
And  so  it  seems  to  be  provided  by  the  statute  of  Anne  before 
cited,  that  no  tenant  shall  be  prejudiced  by  the  payment  of  rent 
to  his  landlord,  until  he  has  notice  of  the  transfer  of  the  rever- 
sion. This,  it  is  strongly  intimated  by  Mr.  Justice  Buller,  in 
the  case  of  Birvh  v.  Wright,  1  T.  B.  385,  would  have  been  the 
rule  of  the  common  law,  if  no  such  proviso  had  been  expressed 
in  the  statute. 

But  it  seems  to  be  extremely  well  settled  by  the  cases,  that 
the  rent,  which  became  due  and  was  in  arrear  at  the  time  of  the 
assignment  of  the  reversion,  whether  absolutely  or  by  way  of 
mortgage,  was  a  part  of  the  personalty  due  to  him  who  had  the 
reversion  when  it  accrued,  and  did  not  pass  to  the  grantee  or 
mortgagee  of  the  reversion:  Moss  v.  OaUimore,  1  Doug.  279; 
Birch  V.  Wright,  1  T.  K.  378;  Fitchburg  CoOon  Mfg,  Corp.  v. 
Melven,  15  Mass.  268;  Demarest  v.  WiUard,  8  Cow.  206.  To  ap- 
ply these  rules  to  the  present  case,  it  results,  that  at  the  time 
the  rent  now  in  question  fell  due,  April  1, 1837,  William  Oap- 
ron  was  the  holder  of  the  reversion  in  his  own  right,  and  by 
force  of  the  lease  was  entitled  to  the  rent.  It  then  became  a 
debt  to  him,  a  chose  in  action,  and  did  not  pass  by  the  mort- 
gage to  the  plaintiff.  But  as  the  plaintiff  did  give  notice  to  the 
tenant  in  May,  which  was  before  another  year's  rent  became  due, 
he  acquired  a  right  to  the  rent  which  accrued  April  1,  1838,  al- 
though it  was  before  condition  broken.  This,  however,  is 
stated  on  the  assumption  that  there  was  no  stipulation  in  the 
mortgage,  that  the  mortgagor  should  retain  possession  until 
condition  broken.  This  is  not  stated  in  terms,  but  we  take  it 
for  granted,  though  not  now  material  to  this  case,  because  that 
year's  rent  has  been  paid  into  court,  by  the  defendant. 

But  another  ground  is  taken  in  argument,  arising  out  of  the 
special  terms  of  the  mortgage,  as  above  cited.  It  is  contended 
that  by  force  of  that  special  clause,  Capron  assigned  to  the 
plaintiff  rents,  dues,  and  demands  arising  out  of  said  leased 
premises,  due,  or  becoming  due,  etc.  It  may  well  be  doubted 
whether  this  did  not  look  to  the  contingency  of  the  condition 
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being  broken  by  the  non-payment  of  the  debt,  and  mean  to 
transfer  to  the  mortgagee  such  sums  as  should  be  then  due. 
But  the  decisive  answer  is,  that  this,  if  available  at  all,  was 
nothing  more  than  the  assignment  of  a  chose  in  action.  The 
year's  rent  then  due  and  in  arrear  was  a  debt,  and  though  it 
arose  out  of  the  land,  yet  had  become  wholly  detached  from  it. 
All  the  above  authorities,  which  go  to  show  that  it  had  ceased 
to  be  part  of  the  realty,  and  that  it  did  not  pass  by  the  convey- 
ance of  the  land,  establish  the  point,  that  it  was  a  mere  chose 
in  action.  Being  so,  it  can  not  be  recovered  by  the  plaintiff  in 
his  own  name,  whatever  equitable  right  he  may  have  to  claim  it, 
in  the  name  of  the  assignee:  WUlard  v.  TUlman,  2  Hill,  274. 

According  to  the  terms  of  the  report,  the  order  must  be,  that 
a  new  trial  be  granted;  but  as  this  opinion  is  decisive  of  the 
plaintiff's  case,  the  proper  course  will  be,  if  the  plaintiff  consent, 
to  enter  a  nonsuit. 

Shtbt  or  MoBTOAOBS  AND  DxMAKD  OF  Patmsnt  ov  Bbnt  to  hun  will 
entitle  him  to  the  rent:  SUme  ▼.  PaUerson^  31  Am.  Dec  156,  note  157. 

Thb  principal  cask  is  cited  in  Mass,  H.  L,  Ins,  Co,  v.  WUmmy  10  Meto. 
127;  Warner  v.  Bacon,  8  Gray,  408;  HusseU  v.  Allen,  2  Allen,  44;  Nicholson  v. 
MumgUj  6  Id.  216;  and  in  Chtindm  v.  Carter,  99  Mass.  16,  to  the  point  that 
when  a  mortgage  is  made  snbeeqnently  to  an  existing  lease,  the  rents  pass  as 
incident  to  the  reversion;  and  if  at  the  time  possession  is  taken  there  is  rent 
accroing  upon  a  quarter  not  expired,  the  rent  passes  as  incident,  and  the 
mortgagee  may  maintain  an  action  for  it.  But  the  rent  which  has  accrued 
prior  to  the  entry  does  not  pass  as  incident,  but  is  merely  a  chose  in  action. 
And  in  Dunshu  ▼.  Orundy,  15  Gray,  315,  it  is  cited  to  the  point  that  where 
a  sublessee,  on  an  assignment  by  his  lessor  of  his  lease,  requested  the  assignee 
to  permit  him  to  continue  in  possession,  and  he  did  so,  and  paid  rent,  no 
other  attornment  is  necessary  to  estabUsh  the  relation  of  landlord  and  tenant 
between  them.  It  is  also  cited  in  Russ  v.  AlpoAigh,  118  Mass.  374,  to  the 
point  that  the  provision  of  the  stat.  4  and  5  Anne,  c.  16,  sec.  21,  concerning 
grants  of  reversions  without  attornment  of  the  tenant,  has  been  adopted  in 
Massachusetts. 


Pabker  v.  Proprietors  of  Looks  and  Canals 
ON  Merrimack  River. 

[3  Metcalf.  91.] 

Deed  of  Disseisee,  while  the  Disseisin  is  still  Subsisting,  conveys 
no  title. 

Disseisin  of  One  Co-tenant  by  Anotheb,  What  Amounts  to. — Where 
one  co-tenant  conveys  the  whole  estate,  and  the  grantee  records  the  deed 
and  enters  into  open  and  notorious  possession,  claiming  title  to  the  entire 
estate,  this  will  amount  to  a  diaseisin  by  such  grantee,  of  the  other  co 
tenants. 
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Wbxt  of  entiy.  The  opmion  states  the  case. 
Oreenleaf  and  O.  Parker ^  for  the  demandant. 
S.  Hoar  and  IFopkinson,  for  the  tenants. 

By  Court,  Wilde,  J.  The  principal  question,  on  which  the 
decision  of  this  case  dex>ends,  relates  to  the  title  set  up  by  the 
tenants.  The  question  is  whether,  upon  the  facts  reported,  they 
have  made  out  a  good  title  by  disseisin,  commencing  before,  and 
continuing  until,  the  time  when  the  demandant  purchased  the 
premises  of  several  of  the  heirs  of  Joseph  Moors,  who  was  the 
undisputed  owner  of  a  parcel  of  land,  including  the  demanded 
premises,  and  died  seised  of  the  same.  Unless,  therefore,  the 
heirs  were  disseised,  when  they  conveyed  to  the  demandant,  his 
title  is  clearly  good  and  the  action  is  well  maintained.  On  the 
eontrary,  if  the  demandant's  grantors  were  disseised  when 
they  made  their  conveyances  to  him,  it  is  equally  clear  that  their 
title  did  not  pass  by  those  conveyances,  and  the  tenants'  title 
must  prevail.  That  the  deed  of  a  disseisee,  the  disseisin  still  sub- 
sisting, is  inoperative  to  convey  the  title,  is  a  familiar  principle 
of  the  common  law,  which  can  not  be  controverted.  And  on 
this  principle,  the  counsel  for  the  tenants  maintain  the  defense; 
contending  that  they  have  given  clear  and  conclusive  evidence 
of  the  disseisin  of  the  heirs  of  Joseph  Moors,  under  whom  the 
<lemandant  claims  title. 

By  the  report  of  the  evidence,  it  appears  that  Joseph  Moors 
was  a  non  compos,  and  that  Moses  Hale  was  his  guardian,  and 
occupied  the  Keyes  pasture  lot,  including  the  demanded  prem- 
ises, during  the  life  of  Moors,  and  after  his  death;  it  being  in- 
closed with  other  lands,  owned  and  occupied  by  the  said  Hale. 
lying  upon  each  side  of  it:  That  after  the  death  of  Moors,  Hale 
purchased  of  several  of  his  heirs  their  rights  in  the  pasture,  and 
soon  after  conveyed  the  whole  of  it  to  Nathan  Tyler,  with  the 
usual  covenants  of  seisin  and  of  warranty  against  the  lawful 
claims  and  demands  of  all  persons. 

The  evidence  thus  far,  we  think,  does  not  show  any  possession 
adverse  to  the  title  of  Moors  or  his  heirs.  During  his  life,  his 
guardian  had  the  right  of  occupation,  and  after  his  death,  if  his 
guardian  continued  his  occupation,  the  presumption  is,  that  it 
was  for  the  benefit  of  the  heirs;  and  this  presumption  is  con- 
firmed by  his  purchasing  the  shares  of  several  of  the  heirs  soon 
■after.  If,  before  that  purchase,  Hale's  possession  was  adverse, 
so  as  to  amount  to  a  disseisin,  the  disseisin  would  be  purged 
by  that  purchar-e.     His  subsequent  possession  must  be  consid- 
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€red  as  the  possession  also  of  the  other  heirs,  from  whom  he 
had  not  obtained  a  title.  If  a  person  enters  on  land ,  having  no 
right  or  title,  and  maintains  the  exclusiye  possession,  taking  the 
rents  and  profits,  his  possession  would  be  considered  adverse, 
and,  if  of  sufficient  notoriety,  would  amount  to  a  disseisin. 
But  if  a  person  enters,  having  a  title,  and  a  right  to  enter,  his 
-entry  and  possession  are  presumed  to  be  in  conformity  to  his 
title.  No  man  is  presumed,  without  evidence,  to  have  done,  or 
to  have  intended  to  do  an  unlawful  act.  If  then  a  tenant  in 
-common  enters  on  the  common  prox>erty,  and  takes  the  whole 
rents  and  profits  without  paying  over  any  share  thereof  to  his 
•co-tenimts,  his  possession  is  not  to  be  considered  adverse  to  them, 
but  in  support  of  the  common  title.  Lord  Mansfield  says  that 
A  refusal  to  pay  such  shares  is  not  sufficient  evidence  of  an  ouster, 
without  denying  the  title:  Cowp.  218.*  It  is  true,  that  if  a  ten- 
ant in  common  continues  in  possession  for  a  great  length  of  time, 
without  interruption  or  claim  by  the  other  tenants,  this  would 
be  evidence  from  which  a  jury  would  be  authorized  to  infer  or 
presume  an  actual  ouster;  and  so  on  similar  evidence  a  grant 
may  be  presumed.  But  there  is  no  ground  for  any  such  pre- 
sumption or  inference  in  the  present  case.  The  only  evidence 
tending  to  show  that  Hale  intended  to  hold  the  premises  ad- 
versely to  his  co-tenants,  is  his  deed  to  Tyler,  in  which  he  under- 
takes to  convey  the  whole  estate;  and  the  material  question  is, 
whether  this  conveyance,  and  the  entiy  and  possession  of  l^ler 
claiming  under  it,  are  su£&cient  in  law  to  constitute  a  disseisin. 
It  was  proved  at  the  trial,  that  l^ler,  immediately  after  his 
purchase  from  Hale,  went  into  possession  and  occupation  of  the 
granted  premises,  and  continued  his  occupation,  without  inter- 
ruption or  claim  of  any  one,  until  he  conveyed  the  same  to 
Thomas  M.  Clark,  with  the  usual  covenants  of  seisin  and  war- 
ranty, as  he  purchased  the  same  from  Hale.  During  this  time 
^a  x>criod  of  more  than  six  years),  he  occupied  the  lot  as  a  pas- 
ture, cut  down  the  bushes,  made  a  division  wall  between  that 
and  an  adjoining  lot,  and  one  year  plowed  it  and  sowed  it  with 
rye.  These  facts,  being  admitted,  are  in  the  opinion  of  the 
<x>urt,  conclusive  proof  of  the  adverse  possession  of  Tyler,  and 
show'a  disseisin  of  the  heirs  of  Moors,  imder  whom  the  demand- 
ant claims.  For  although  the  right  and  title  of  those  heirs  did 
not  pass  by  the  conveyance  from  Hale  to  l^ler,  yet  the  deed 
purported  to  convey  ihe  whole  estate.  Tyler  purchased  the 
whole,  with  a  warranty  of  a  good  and  indefeasible  title,  and  he 
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sold  it  afterwards  with  the  same  warranty.  The  presumption  is, 
that  he  intended  to  hold  the  estate  in  conformity  to  his  purchase; 
and  there*  is  no  evidence  to  rebut  the  presumption. 

It  does  not  appear  that  Tyler  had  notice  or  knowledge  of  the 
defect  in  his  title.  But  whether  he  had  such  knowledge  or  not, 
it  is  very  clear  that  he  was  in  possession,  claiming  the  entire 
title;  and  this  undoubtedly  was  an  adverse  possession,  which, 
being  open  and  notorious,  amounts  to  a  disseisin.  To  consti- 
tute a  disseisin,  it  is  not  necessary,  at  the  present  day,  to  prove 
the  forcible  expulsion  of  the  owner;  nor  is  it  necessary  for  a 
tenant  in  common  to  prove  an  actual  ouster  of  the  co-tenant. 
If  he  enters,  claiming  the  whole  estate,  the  entry  is  adverse  to 
the  other  tenants.  The  intention  so  to  hold  the  estate  must  be 
manifest,  as  it  is  in  the  present  case;  and  the  open  and  notorious 
possession  of  Tyler  was  constructive  notice  of  a  claim  adverse 
to  those  heirs  of  Moors  who  had  not  conveyed  their  title.  If 
they  had  notice  by  the  deeds  to  Hale,  and  by  him  to  Tyler  (which 
were  duly  recorded),  they  must  have  known  that  the  latter  never 
entered  as  tenant  in  common,  but  that  he  entered  as  purchaser 
of  the  entire  estate. 

That  this  adverse  entry  and  possession,  claiming  the  whole 
estate,  constitute  a  disseisin,  is  fully  maintained  by  the  cases 
cited  by  the  tenants'  counsel,  and  by  all  the  modem  authorities. 
The  doctrine  is  fully  discussed  by  Story,  J. ,  in  FrescoU  v.  Nevers, 
4  Mason,  380.  In  that  case,  as  in  this,  the  defendant  had  a 
deed  of  the  whole  estate,  but  his  title  was  only  valid  as  to  an 
undivided  quarter  part,  in  common  with  other  owners.  But 
he  made  an  actual  entry  into  the  whole,  claiming  the  entirety  in 
fee  and  of  right.  And  it  was  held,  *'  that  his  acts  of  ownership 
were  such  as  amounted  to  a  disseisin  of  the  co-tenants;  for  he 
entered  as  sole  owner,  and  his  possession  was  openly  and  notori- 
ously adverse  to  them."  "  There  can  be  no  legal  doubt,"  as  it  is 
said  by  the  court  in  that  case,  "  that  one  tenant  in  common  may 
disseise  another.  The  only  difference  between  that  and  other 
cases  is,  that  acts  which,  if  done  by  a  stranger,  would  per  se  be 
a  disseisin,  are,  in  the  case  of  tenancies  in  common,  susceptible 
of  explanation,  consistently  with  the  real  title.  Acts  of  owner- 
ship are  not,  in  tenancies  in  common,  necessarily  acts  oi  dis- 
seisin. It  depends  upon  the  intent  with  which  they  are  done, 
and  their  notoriety."  We  consider  this  a  sound  distinction, 
and  it  is  fully  supported  by  the  authorities. 

In  the  case  of  Clapp  v.  Bromagham,  9  Cow.  530,  which  was  in 
all  respects  substantially  similar  to  the  present  case,  the  same 
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decision  was  made,  and  the  same  doctrine  of  disseisin  was  laid 
,  down  by  Chancellor  Jones,  who  discussed  the  subject  very  fully 
and  yeiy  ably.  The  English  authorities,  cited  in  that  case,  fully 
support  the  distinction  laid  down  by  Story,  J.,  in  FreacoU  v. 
Nevers.  So  in  the  supreme  court  of  the  United  States,  in  Ricard 
T.  WtUiams,  7  Wheat.  121,  the  same  distinction  was  laid 
down.  The  court  say  **  an  ouster  or  disseisin  is  not,  indeed,  to 
be  presumed  from  the  mere  fact  of  sole  possession;  but  it  may 
be  proved  by  such  possession,  accompanied  with  a  notorious 
claim  of  an  exclusive  right." 

By  these  and  other  authorities  which  might  be  noticed,  if 
necessary,  the  doctrine  of  disseisin,  as  it  has  been  held,  seems  to 
be  well  settled.  To  constitute  a  disseisin,  actual  force  is  not 
necessary;  but  open  and  exclusive  possession,  accompanied  with 
acts  of  ownership,  manifesting  the  intention  to  hold  the  whole 
estate  adversely  to  the  title  of  the  true  owner,  is  sufficient. 
Such  a  notorious  adverse  possession  is  considered  as  a  construct- 
ive ouster,  and  is  equivalent  to  an  actual  expulsion.  The  doc- 
trine is  founded  on  a  reason  similar  to  that  assigned  as  the 
ground  of  the  ancient  doctrine  of  disseisin  by  the  oi>eration  of  a 
giant;  which  was  founded  principally  on  the  notoriety  of  such  a 
conveyance.  We  are  ther^c»re  of  opinion,  upon  the  facts  re- 
ported, that  the  demandant's  grantors,  before  their  conveyances 
to  him,  had  been  disseised  by  Tyler;  that  this  title  by  disseisin 
passed  by  his  conveyance  to  Clark,  and  from  Clark,  through 
several  intermediate  conveyances,  to  the  tenants.  They  leased 
the  pasture  from  time  to  time,  to  sundry  persons,  who  contin- 
ued the  open  and  notorious  occupation  of  the  same,  and  one  of 
whom  was  in  the  exclusive  possession  and  occupation  at  the 
time  of  the  conveyances  to  the  demandant:  1  Shepley,  337.* 

It  has  been  argued  that  the  tenants  are  estopped  to  set  up 
this  title  by  disseisin,  by  the  deeds  of  the  heirs  of  Moors,  who 
conveyed,  on  the  twenty-sixth  of  September,  1815,  their  shares 
in  the  estate  to  Hale;  but  we  think  very  clearly,  that  the  title  by 
disseisin  is  derived  from  Tyler,  and  that  no  act  of  Hale,  either 
before  or  after  his  conveyance  to  Tyler,  can,  on  any  groimd,  de- 
feat the  tenants'  title.  The  conclusion  is,  that  as  the  demand- 
ant's grantors  were  disseised  when  they  undertook  to  convey 
their  rights  to  him,  their  deeds  were  inoperative  to  convey  any 
estate  to  him,  and  his  title  therefore  wholly  fails. 

Demandant  nonsuit. 

Putnam,  J.,  did  not  sit. 


1.  Thomas  y,  Piekminff. 
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Ouster  of  One  Co-tenant  bt  Anotusk:  See  note  to  Porter  v.  Hooper,  2^ 
Am.  Dec.  484,  485;Lodgey.  PcUterson,  27  Id.  335,  note  337.  338;  Thomas  v.  ^ 
Oarvan,  25  Id.  708,  note  709;  Den  v.  Webb,  Id.  711,  note  714;  Town  v.  Need*  * 
ham,  24  Id.  246,  note  255;  Jackson  v  WhUbeck,  16  Id.  454,  note  456;  OiUaspie 
v.  Osbum,  13  Id.  136„  note  140,  where  the  subject  is  discassed  at  len^h; 
DooliUle  V.  BlahesUy,  4  Id.  218;  Lc^avour  t.  Homa/n,  3  Allen,  356,  citing  the 
principal  case. 

DisPvisiN  OF  One  Co-tenant  by  Anotheb:  See  note  to  Barnard  v.  Pope,. 
7  Am.  Dec.  228;  MoU  v,  Algfr,  15  Gray,  324,  citing  the  principal  case. 

Thf  principal  case  is  cited  in  Sumner  Y,  Stevens,  6  Mete.  339,  to  the  point 
that  a<^  verse  possession  continued  for  twenty  years  takes  away  the  owner'* 
right  of  entiy;  in  Dodge  v.  Nichols,  5  Allen,  551,  to  the  point  that  a  tenant 
in  common  may  be  disseised,  and  that  a  conveyanoe  by  a  disseisee  is  unlaw- 
ful and  void;  in  Samuels  v.  Borrowscale,  104  Mass.  210,  to  the  point  that  an 
actual,  exclusive,  open,  and  notorious  possession  is  sufficient  to  oonstitnte  a- 
diaseisiu;  in  Johnson  v.  Bean^  119  Id.  272,  to  the  point  that  adverse  posses- 
sion continued  long  enough  ripens  into  a  good  title  by  presumption  of  grant.. 


Trull  v.  Eastman. 

(8  HncALr,  131.] 

Wtirb  an  Heib  Apparent  Convbts  his  Estate  in  Expsotanot  and 
covenants  in  the  deed,  that  neither  he  nor  those  claiming  under  him, will 
ever  claim  any  right  in  such  estate,  this  covenant,  which  amounts  to  a 
warranty,  will  bar  him  and  those  claiming  under  him,  when  the  right 
descends. 

Release  of  all  Right,  Title,  or  Interest  of  Releasor  in  his  father** 
estate,  whether  the  same  fall  to  him  by  will  or  heirship,  embraces  all 
the  right  which  he  may  afterwards  acquire  as  well  as  what  present  right 
he  has. 

Beal  action.     The  facts  sufficientlj  appear  from  the  opinion^ 

B,  Randy  for  the  demandant. 

Hopldnson,  for  the  tenants. 

By  Court,  Putnam,  J.  The  demandant  seeks,  by  a  recovery 
in  this  action,  to  defeat  a  family  arrangement,  made  by  him  and 
his  brother  Phinehas,  now  deceased,  with  the  consent  and 
knowledge  of  their  father.  And  in  this  respect  this  case  ia 
like  that  of  FUch  v.  FUchy  8  Pick.  480,  wherein  it  was  held, 
that  a  covenant  by  an  heir  expectant  that  he  will  convey  the 
estate  which  shall  come  to  him  by  descent  or  otherwise,  is  valid, 
if  made  with  the  consent  of  the  ancestor,  and  for  a  sufficient  con- 
sideration, and  without  any  advantage  being  taken  of  the  cov- 
enantor. 

In  the  case  at  bar,  the  agreement  between  the  brothers,  John 
and  Phinehas,  was  made  upon  a  good  and  legal  consideration. 
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The  price,  which  Phinehas  was  to  pay  to  John  for  his  right  in 
expectancy  to  his  father's  estate,  was  ascertained  by  disinterested 
referees;  and  the  money  was  paid  to  and  receiyed  by  the  de* 
mandant  accordingly.  Whereupon  the  deed,  mentioned  in  th& 
statement  of  facts,  was  made  by  the  demandant  to  Phinehas. 
The  tenants  have  the  same  right  to  the  estate  which  Phin- 
ehas had,  and  which  he  could  have  and  maintain  if  he  were  liv- 
ing. And  the  question  upon  the  whole  matter  is,  whether  th& 
d^nandant  is  by  law  entitled  to  recover.  It  has  been  contended^ 
for  him,  that  no  estate  passed  from  him  by  his  deed  to  hi& 
brother:  That  it  was  a  mere  expectancy,  and  that  the  deed 
could  operate  on  the  realty  only  to  convey  the  present  right;, 
and  that  the  covenant  shotdd  be  restrained  or  limited  in  such 
manner,  as  that  the  grantor  and  those  under  him,  should  not 
claim  any  part  of  the  Estate  thereafter,  which  he  then  had;  but 
that  he  shoidd  be  permitted  to  acquire,  by  grant  or  devise,  any 
right  to  the  estate  thereafterwards,  to  his  own  use.  And  if 
that  were  the  true  construction  of  the  deed,  the  consequences 
would  follow.  It  may  be  conceded  that  the  covenant  should  be- 
limited  to  the  premises — ^the  subject-matter  of  the  conveyance. 
And  it  is  perfectly  clear,  that  the  premises  in  that  deed  em- 
braced what  right  the  grantor  should  thereafterwards  acquire, 
as  well  as  what  present  right  he  had.  It  is  well  settled,  that  if 
the  heir  releases  with  warranty,  it  bars  him  when  the  right  de* 
scends.  In  Co.  lit.  265  a,  the  law  is  clearly  laid  down:  ''  If 
there  be  a  vearranty  annexed  to  the  release,  then  the  son"  (wha 
released  living  the  father)  *' shall  be  barred.  For  albeit  the 
release  can  not  bar  the  right,  for  the  cause  aforesaid"  (viz.,. 
that  the  releasor  had  no  present  interest),  "yet  the  warranty 
may  rebut  and  bar  him  and  his  heirs  of  a  future  right  which 
was  not  in  him  at  that  time:"  See  also  Fitzg.  235.' 

Now  the  covenant,  in  the  case  before  us,  wbs  in  effect  a  cove- 
nant real.  The  law  does  not  require  any  particular  form  of 
words  to  constitute  such  a  covenant,  which  shall  ran  vrith  the- 
land.  In  Fairbanks  v.  Williamson,  7  Greenl.  96,  it  was  held^ 
that  a  covenant  that  neither  the  grantor  nor  his  heirs  should 
make  any  claim  to  the  land  conveyed,  was  a  covenant  real,, 
which  ran  with  the  land.  In  effect  it  is  a  warranty,  that  the^ 
grantor  vriU  not,  and  that  his  heirs  and  assigns  shall  not,  there- 
afterwards claim  the  premises  granted  or  released,  or  any  part 
of  the  same.  And  although  the  grantor  or  releasor  had  not 
then  a  present  right,  yet  the  subsequent  acquisition  of  it  shall 

1.  Arthur  t.  Boekenham. 
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inure  to  the  use  of  the  grantee;  or,  in  the  better  words  of  Lord 
Coke,  the  grantor  shall  be  rebutted  and  barred,  when  he  after- 
wards shall  so  claim  against  his  own  warranty.  There  is  noth- 
ing to  the  contrary  in  the  case  of  Comstock  v.  Smithy  13  Pick. 
116  [23  Am.  Dec.  670],  cited  by  the  demandant's  counsel.  The 
grantors,  in  that  case,  conveyed  all  their  right,  title,  and  de- 
mand in  the  premises,  with  warranty  against  all  persons  claim- 
ing by,  from,  or  under  them,  and  not  otherwise.  The  court 
construed  that  to  be  a  conveyance  of  the  interest  and  right 
which  the  grantors  then  had;  and  of  course  that  it  should  not 
conclude  them  from  subsequently  purchasing  or  acquiring  a 
title  to  the  same  estate.  But,  in  the  case  at  bar,  the  deed  from 
the  demandant  to  his  brother  expressly  embraced  future  rights 
to  be  acquired.  Indeed,  those  rights  were  the  substantial  mat- 
ter relating  to  which  the  deed  and  the  covenant  were  made. 
Demandant  nonsuit. 

Qkant  by  Hsm  Appabent  of  his  IsrmBXST  ix  iiis  Ancestor's  Estate, 
executed  while  the  ancestor  is  living,  is  inoperative  as  a  present  conveyance: 
3  Wash.  R.  P.  34S  (4th  ed.);  4  Kent  Ck)m.  261;  Stover  v.  Eydeshimrr,  40  Barb. 
S4;  approved  in  3  Keyes,  620;  Dav'ta  v.  Haydtn^  9  Mass.  519;  Dart  v.  Dart^ 
7  Conn.  256;  Bayler  v.  CommontoeaUh,  40  Pa.  St.  37;  Jackson  v.  Wrifjht,  14 
Johns.  193;  Jackson  v.  Waldron,  13  Wend.  178;  Litt.,  sec.  446;  Co.  Litt.,  sec. 
265  a;  Jones  v.  Boe,  3  T.  B.  83,  93. 

But  although  a  conveyance  of  an  expectancy,  as  such,  can  not  be  mode  at 
law,  such  a  conveyance  may  be  enforced  in  equity  as  on  executory  agreement 
to  convey,  provided  it  be  entirely  fair,  and  sustained  by  an  adequate  consid- 
eration: Bayles  v.  CommonweaUh,  40  Pa.  St.  43;  Stover  v.  Eyeleshimer^  4G 
Barb.  84;  approved  on  appeal,  3  Keyes,  620;  Hobson  v.  Trevor y  2  P.  Wms. 
191;  Beckley  v.  Newland,  Id.  182;  WrlgJd  v.  WHijM,  1  Ves.  sen.  409;  WetJieied 
V.  Weihei-ed,  2  Sim.  183;  IJarwood  v.  Tooke,  Id.  183;  Lyde  v.  Mynn,  4  Id. 
505;  S.  C,  1  Myl.  &  K.  683;  Holroyd  v.  Marsliall,  10  H.  L.  Cas.  191;  Power's 
Appeal,  68  Pa.  St.  443;  Jenkins  v.  Stetson,  9  Allen,  128;  People  v.  Daunat,  77 
N.  Y.  45.  Judge  Story  says  on  this  subject:  "So  even  the  naked  possibility 
or  expectancy  of  an  heir  to  his  ancestor's  estate  may  become  the  subject  of  a 
contract  of  sale  or  settlement;  and  in  such  a  case,  if  made  bona  fide,  for  a 
valuable  consideration,  it  will  be  enforced  in  equity  after  the  death  of  the 
ancestor,  not  indeed  as  a  trust  attaching  to  the  estate,  but  as  a  right  of  con- 
tract:" 2  Story  £q.  Jur.,  sec.  1040,  c.  An^  in  a  preceding  section  the  same 
learned  author  said:  ''  Courts  of  equity  will  support  assignments,  not  only  of 
choses  in  action,  and  of  contingent  interests  and  expectancies,  but  also  of 
things  which  have  no  present  actual  or  potential  existence,  but  rest  in  mere 
possibility;  not  indeed  as  a  present  positive  transfer  operative  in  presenti,  for 
that  can  only  be  of  a  thing  in  esse;  but  as  a  present  contract  to  take  effect  and 
attach  as  soon  as  the  thing  comes  in  esse: "  Id. ,  sec.  1040.  So  Lord  Chancellor 
Westbury,  in  delivering  his  opinion  in  the  house  of  lords,  in  the  case  of  Hol- 
royd V.  Marshall.  10  H.  L.  Cas.  211,  said:  '*But  if  a  vendor  or  mortgagor 
agrees  to  sell  or  mortgage  property,  real  or  personal,  of  which  he  is  not  pos- 
sessed at  the  time,  and  he  receives  the  consideration  for  the  contract,  and 
afterwards  becomes  possessed  of  property  answering  the  description  in  tlM 
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nantract,  there  is  no  doubt  that  a  court  of  equity  would  compel  him  to  per- 
form the  contract,  and  that  the  contract  would,  iu  equity,  transfer  the  bene- 
ficial interest  to  the  mortgagee  or  purchaser,  immediately  on  the  property 
being  acquired.  This,  of  course,  assumes  that  the  supposed  contract  is  one 
of  that  class  of  which  a  court  of  equity  would  decree  a  specific  performance. 
If  it  be  so,  then  immediately  on  the  acquisition  of  the  property  described, 
the  Tender  or  mortgagor  would  hold  it  in  trust  for  the  purchaser  or  mort- 
gagee, according  to  the  terms  of  the  contract.  For  if  a  contract  be  in  other 
respects  good  and  fit  to  be  performed,  and  the  consideration  has  been  received, 
incapacity  to  perform  it  at  the  time  of  its  execution  will  be  no  answer  when 
the  means  of  doing  so  are  afterwards  obtained." 

ArXER- ACQUIRED    TiTLS,    ACQUISITION    OF    BY    ESTOPPEL. — But,    eVCU    at 

law,  the  grantee  of  one  who  has  at  the  time  of  the  conveyance  no  title,  may, 
if  the  deed  be  with  warranty,  acquire  the  estate  which  his  grantor  subse- 
quently obtains  in  the  land.  This  subsequently  acquired  title  inures  to  the 
benefit  of  the  grantee,  on  the  principle  of  estoppel,  and  to  avoid  circuity  of 
action.  In  discussing  this  question,  Chancellor  Kent  says*.  "  The  deed  which 
creates  an  estoppel  to  the  party  undertaking  to  convey  or  demise  real  estate, 
when  he  has  nothing  in  the  estate  at  the  time  of  the  conveyance,  passes  an 
•interest  or  title  to  the  grantee,  or  his  assignee,  by  way  of  estoppel,  from  the 
moment  the  estate  comes  to  the  grantor,  and  creates  a  perfect  title  as  against 
the  grantor  and  his  heirs.  The  estoppel  works  an  interest  in  the  land.  An 
ejectment  is  maintainable  on  a  mere  estoppel.  If  the  conveyance  be  with 
general  warranty,  not  only  the  subsequent  title  acquired  by  the  grantor  will 
inure  by  estoppel  to  the  benefit  of  the  grantee,  but  a  subsequent  purchaser 
from  the  grantor,  under  his  after-acquired  title,  is  equally  estopped,  and  the 
estoppel  runs  with  the  land:"  4  Kent  Com.  98.  And  Shaw,  C.  J.,  in  deliv- 
ing  the  opinion  of  the  court  iu  the  case  of  Cole  v.  Raymond^  9  Gray,  218, 
said:  '*  It  is  a  well-established  rule  of  law,  that  although  a  deed,  as  a  pres- 
ent conveyance,  transfers  only  the  title  which  the  grantor  then  has,  yet  if  it 
is  a  deed  in  fee,  with  warranty,  it  has  a  further  operation  as  a  covenant  real 
running  with  the  land,  by  which  the  grantor  and  his  heirs  are  bound  to  make 
it  good.  So  that  if  the  grantor  has  no  good  and  sufficient  title  to  the  estate, 
yet  if  he  or  they  afterwards  acquire  a  good  title,  it  forthwith  inures  to  the 
benefit  of  the  grantee,  to  the  same  extent  as  if  the  grantor  and  warrantor  had 
had  the  same  good  title  at  the  date  of  the  grant  and  warranty,  to  operate  by 
way  of  estoppel,  if  the  action  be  brought  in  such  form  that  it  may  be  pleaded 
by  way  of  estoppel;  otherwise  by  way  of  rebuttal  to  the  claim  of  any  one 
bound  by  such  warranty.*'  The  doctrine  on  this  subject  here  laid  down  has 
been  declared  by  some  writers  to  be  based  upon  a  misconception  of  the  older 
English  authorities,  and  to  be  incorrect  in  principle.  See  American  notes  to 
2  Smith's  Lead.  Cas.  275  et  aeq,;  Rawle  on  Covenants,  pp.  Wd  et  seq.,  SS4 
et  teq.  But  whatever  doubts  may  exist  as  to  the  origin  of  the  rule,  it  is  now 
too  firmly  established  in  this  country  to  be  likely  to  be  repudiated.  The  fol- 
lowing cases  fully  sustain  the  rule  as  laid  down  in  the  extracts  quoted  from 
Kent  and  Shaw:  Knight  v.  Thayfr,  125  Mass.  25;  Irvine  v.  Irvine,  9  Wall 
625;  O'Bcamon  v.  Pgrenwur,  24  Go.  493;  Jarvis  v.  Aikem,  25  Vt.  635;  Bank 
of  Ulica  V.  Merserrau,  3  Barb.  Chan.  528;  Jacksm  v.  Hubble,  1  Cow.  613; 
Goehenour  v.  Motori/,  33  III.  331;  King  v.  OiUon,  32  Id.  348;  Heese  v.  SmUh, 
12  Mo.  344;  Jacknan  v.  WHght,  14  Johns.  193;  KimbaU  v.  Schoff,  40  N.  H, 
190;  Crocker  v.  Pierce,  31  Me.  177;  ChurdUil  v.  TerreU,  1  Bush,  54;  Broad- 
well  v.  Phillips,  30  Ohio  St.  255;  Wiesner  v.  Zaun,  39  Wis.  188;  Houiie  v. 
McCormick,  57  N.  Y.  310;  Burlners  v.  Keran,  24  Gratt.  42;  Power's  Appeal, 
4m.  Dso.  Vol.  XXXVU^O 
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03  P^  St.  443;  WoAabaugh  v.  BrUriken,  34  Id.  74;  MeCuBher  v.  MeBvey,  » 
R.  L  528;  8.  C,  11  Am.  Rep.  2d5;  Z>oe  v.  DwodaO,  3  Hoost.  369;  S.  C,  11 
Am.  Bep.  757;  Ckmutock  v.  ^mi^  23  Am.  Dec.  670,  and  note  673,  wher» 
other  cases  to  the  same  effect  are  cited  and  collected.  And  in  Clark  ▼. 
Slaughter,  34  Miss.  65,  it  waa  decided  that  where  a  hnshand  sold  a  slave  be- 
longing to  his  wife,  who  afterwards  died  without  issue,  leaving  him  her  heir, 
the  title  of  the  purchaser  thereby  became  perfect.  But  a  mere  release  or 
quitclaim  deed  of  hmd  will  not  estop  the  grantor  or  releasor  from  setting  up^ 
a  title  subsequently  acquired,  against  his  grantee  or  releasee:  BeU  v.  7\oUigfUt 
26  N.  H.  401;  Jackson  v.  Wright,  14  Johns.  193;  Clark  v.  Baker,  14  GaL  612;: 
Pelletreau  v.  Jackson,  11  Wend.  110;  Kintman  v.  Loomis,  11  Ohio,  475;  Pike 
V.  Oalvin,  29  Me.  183;  Harriman  v.  Oray,  49  Id.  537;  Dorris  v.  Smith,  7  Or. 
267,  275;  Graham  v.  Graham,  55  Ind.  23;  McAllister  v.  Devane,  76  N.  C.  57. 
What  AMonirrs  to  Warrantt. — ^The  case  of  Fairbanks  v.  WilUamson^ 
7  GreenL  96,  so  far  as  it  holds  that  a  covenant  of  non-claim  is  a  covenant  real 
which  runs  with  the  land  and  estops  the  grantor  and  his  heirs  to  make  daim, 
or  set  up  any  title  thereto,  was  overruled  in  the  case  of  Pike  v.  Galvin,  29 
Me.  183.  The  decision  in  the  last-mentioned  case  was,  that  where  one  haa 
made  a  oonveyanoe  of  land  by  deed  containing  no  covenant  of  warranty,  an 
after*aoquired  title  will  not  inure  to  the  grantee;  nor  will  the  grantor  be  es- 
topped to  set  up  his  title  subsequently  acquired,  unless  by  doing  so  he  be 
obliged  to  deny  or  contradict  some  fact  alleged  in  his  former  conveyance. 
The  court  in  this  case  seem  to  regard  the  covenant  of  non-claim  as  not 
amounting  to  a  covenant  of  warranty.  But  Mr.  Rawle,  in  his  work  on  Cov- 
enants, page  216  (4th  ed.),  says:  ''So  too  with  respect  to  a  covenant  already 
noticed  as  sometimes  employed  on  this  side  of  the  Atlantic,  but  rarely,  if 
over,  in  England,  called  the  covenant  of  non-claim.  As  a  general  rule,  no 
distinction  has  in  any  way  been  taken  between  this  covenant  and  the  ordi- 
nary covenant  of  warranty.  Both  are,  in  general,  held  to  have  the  same  op- 
eration by  way  of  estoppel,  both  equally  possess  the  capacity  of  running  with 
the  land,  and  confer  the  same  rights  as  to  a  recovery  in  damages.**  In  the 
subsequent  case  of  Cole  v.  Lee,  30  Me.  392,  no  distinction  was  observed  between 
the  covenant  of  non-claim  and  that  of  warranty.  And  in  the  still  later  case 
of  Curtis  V.  Curtis,  40  Id.  24,  it  was  decided,  following  on  that  point  the  au- 
thority  of  the  principal  case,  that  a  release  by  an  heir  apparent,  of  his  estate 
in  expectancy,  with  a  covenant  of  non-claim,  is,  if  made  fairly,  and  with  the 
consent  of  the  ancestor,  a  bar  to  the  releasor's  claim  thereto,  by  descent  or 
devise,  after  his  ancestor's  death.  Generally  speaking,  the  covenant  of  non 
claim  is  treated  as  equivalent  to  the  ordinary  covenant  of  warranty:  Lamb 
v.  Kamm,  1  Saw.  238,  242;  KtmbaU  v.  BlaisdeU,  22  Aul  Dec  476;  Gee  v. 
Moore,  14  GaL  472;  Van  Rensselaer  v.  Kearney,  11  How.  (U.  S.)  297. 


Hunt  v.  Hunt. 

[3  Hroalt,  175.] 

Dkmandamt  in  Writ  or  Right  mat  Recover  ukdkb  Title  bt  Di» 
SEisnr,  unless  the  tenant  can  show  a  better  title. 

Darrein  Seisin  is  a  Good  Plea  in  a  writ  of  right. 

Where  Son,  on  his  Father's  Becoming  Insane,  Takes  Managbbcsnt  of 
his  farm,  with  the  consent  of  the  mother  and  the  rest  of  the  family,  ha- 
is  considered  as  occupying  under  his  father,  and  the  profits  taken  by  hii» 
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dnring  his  father's  life-time  are  considered  as  taken  for  the  latter's  use 
and  benefit.  And  in  suoh  a  case  the  seisin  of  the  father  will  be  consid- 
ered as  oontinning  up  to  the  time  of  his  death. 
Wbsrx  a  Father  Bbcamr  Insane  and  Onb  or  his  Sons  Took  the  Mak- 
AOSMENT  of  his  farm  daring  the  rest  of  his  father's  life-time,  and  re- 
mained in  possession  of  it  for  thirfy  years  afterwards,  these  facts  do  not 
warrant  a  presumption  of  a  conveyance  to  him  by  the  father,  or  of  a*  re- 
lease to  him  by  the  other  heirs,  subsequent  to  their  father's  death. 

Wbtt  of  right.  The  demandant  was  the  son  of  the  John 
Hnnt  mentioned  in  the  opinion,  and  the  tenant  was  the  widow 
and  devisee  of  Ebenezer  Hunt,  another  son  of  said  John  Hunt, 
and  who  is  also  mentioned  in  the  opinion.  Said  John  Hunt 
was  sometimes  insane  and  sometimes  capable.  Ebenezer  man- 
aged the  farm  when  his  father  was  insane,  and  when  the  latter 
was  sane  he  managed  it  himself.  There  was  a  verdict  taken 
for  the  demandant,  subject  to  the  opinion  of  the  whole  court 
upon  the  facts  and  evidence.  The  other  facts  appear  from  the 
opinion. 

Eobinson  and  Choate,  for  the  tenant. 

Farley  and  B.  G.  Colby,  for  the  demandant. 

Bj  Court,  Wilde,  J.  This  is  a  writ  of  right,  in  which  the 
demandant  demands  possession  of  an  undivided  fourth  part  of 
a  certain  tract  of  land  described  in  the  writ.  The  action  was 
commenced  in  the  year  1839,  before  the  limitation  of  real  actions 
by  the  Bev.  Stats. ,  c.  119,  took  effect.  The  demandant  counts  on< 
the  seisin  of  John  Hunt,  his  father,  within  forty  years  before  the- 
commencement  of  the  action;  and  the  first  question  to  be  de- 
cided is,  whether  the  seisin  of  John  Hunt  is  satisfactorily  proved 
by  the  evidence  reported.  No  record  title  in  John  Hunt  nor  in- 
any  other  person  was  produced  at  the  trial;  but  it  was  proved  bj 
sundry  aged  witnesses,  that  from  seventy  to  eighty  years  since, 
and  as  far  back  as  the  memory  of  any  of  the  witnesses  extended, 
the  farm  in  question  was  in  the  possession  and  occupation  of 
the  said  John  Hunt;  that  he  lived  on  it  with  his  wife  and  chil- 
dren, taking  the  profits,  and  continued  his  residence  there,  until 
his  death  in  1807.  There  is  no  evidence  of  any  prior  possession 
or  elder  title;  and  it  can  not  be  doubted  that  proof  of  such  an 
ancient  and  long-continued  possession  and  occupation  is  good 
prima/acie  evidence  of  a  seisin  in  fee  simple.  In  a  writ  of  right, 
as  well  as  in  a  writ  of  entry,  a  title  by  disseisin  is  a  good  and 
sufficient  title,  unless  a  better  can  be  shown  by  the  tenant:  Lit., 
sec.  478.  If,  then,  John  Hunt  had  no  better  title,  he  had  a  good 
title  by  disseisin;  for  we  consider  the  evidence  as  establidiing 
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the  fact  bejond  controversy,  that  he  was  in  possession  of  the 
premises  for  more  than  forty  years,  and  died  seised;  for  there  is 
no  proof  that  he  was  disseised  by  his  son  Ebenezer,  under  whom 
the  tenants  claims.  His  possession  was  not  adverse,  and  most 
bo  presumed  to  be  under  his  father;  and  if  he  had  concurrent 
possession  with  his  father,  that  certainly  would  not  constitute 
a  disseisin. 

It  has  been  objected,  that  sinc^  the  time  when  Ebenezer  first 
began  to  take  the  principal  management  of  the  farm,  the  esplees 
were  taken  by  him;  but  considering  him  as  occupying  under 
his  father,  this  is  not  a  valid  objection.  The  taking  by  the  ten- 
ant is  the  taking  by  the  landlord:  4  Dane's  Abr.  29,  30.  And 
from  the  whole  evidence,  there  can  be  no  question  that  the  pos- 
session or  occupation  by  Ebenezer  was  by  the  permission  of  his 
father,  so  far  as  he  was  capable  of  giving  permission,  and  with 
the  acquiescence  of  his  mother  and  the  rest  of  the  family.  We 
are  of  opinion,  therefore,  that  the  seisin  of  John  Hunt  contin- 
ued up  to  the  time  of  his  death,  and  that  during  his  life- 
time, the  profits  of  his  farm  must  be  considered  as  taken  by  him, 
or  for  his  use  and  benefit. 

The  next  question  to  be  determined  is,  whether  Ebenezer  Hunt 
had,  after  the  death  of  his  father,  gained  a  good  title  by  dis- 
seisin. He  continued  in  the  possession  of  the  premises  for  more 
than  thirty  years  after  that  event;  and  the  tenant's  counsel  con- 
tend that  he  thereby  gained  a  good  title,  by  disseisin,  against  the 
other  children  and  heirs  of  John  Hunt.  This  question  involves 
another,  namely,  whether  the  plea  of  darrein  seisin  is  a  good 
plea  in  a  writ  of  right.  This  is  said  to  be  doubtful;  but  the 
grounds  of  doubt  do  not  seem  to  be  stated  with  precision,  nor 
to  be  satisfactory.  Eoscoe,  in  his  Treatise  on  Heal  Actions,  vol. 
1,  p.  206,  says,  that  "  the  reason  given  against  such  a  plea  is, 
that  the  tenant  may  tender  the  demi-mark,  and  have  the  ances- 
tor's seisin  inquired  into."  This  reason  for  the  doubt  is  not 
stated  by  Judge  Jackson,  in  his  Treatise  on  Beal  Actions,  p.  285; 
and,  upon  the  authorities,  the  doubt  does  not  seem  to  rest  on 
any  reasonable  and  substantial  ground.  In  the  writ  of  mort 
d^anceslor,  informed  on  in  the  descender,  in  nuper  obvU,  and  in 
a  writ  of  cosinage,  as  well  as  in  a  writ  of  entry,  it  is  a  good  plea 
that  the  demandant  himself  was  seised  after  the  death  of  tlie  an- 
cestor: Boscoe,  ubi  sup.  And  we  think,  notwithstanding  the 
doubts  suggested,  that  it  is  a  good  plea  or  defense  in  a  writ  of 
right.  The  tenant,  however,  has  failed  to  make  out  any  such 
defense.     There  is  no  evidence  that  the  demandant  ever  entered 
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the  premises  after  the  death  of  his  father,  and  became  actaallj 
seised  of  his  share  therein;  and  before  the  revised  statutes,  he 
could  not  maintain  an  action,  counting  on  his  own  seisin.  In  a 
writ  of  entry,  or  a  writ  of  right,  the  demandant  must  count  on 
an  actual  seisin,  and  a  seisin  in  law  is  insufficient.  Before  entry 
by  the  heir,  after  the  death  of  the  ancestor,  or  an  equiyalent  act, 
he  can  not  maintain  an  action  of  trespass,  or  a  writ  of  entry  on 
his  own  seisin,  unless  the  land  be  vacant  and  unoccupied :  Plowd. 
142;*  2  Rol.  Abr.  553;  Wells  v.  FHnce,  4  Mass.  67;  DaUy  v.  King, 
1  H.  B.  1;  Bac.  Abr.,  Trespass,  E.  3. 

The  law  in  relation  to  the  question  under  consideration,  is 
correctly  stated  in  2  Preston's  Abstracts,  345:  "The  writ  of 
entry  sur  abatement,"  he  says,  "  must  necessarily  be  grounded 
on  ihe  seisin  of  the  ancestor;  and  therefore  fifty  years  is  the 
limitation  within  which  a  writ  of  entry  sur  abatement  must  be 
brought.  It  does  not  seem  to  have  ever  been  supposed  that  the 
disseisin  was  to  the  heir,  so  as  to  bar  him,  unless  he  shoidd 
bring  his  action  within  thirty  years."  Nor  can  it  be  maintained,, 
as  a  ground  of  defense,  that  by  the  entry  of  Ebenezer  Hunt, 
after  the  death  of  his  father,  aU  the  heirs  became  actually  seised; 
because,  unless  his  entry  was  adverse  to  the  claims  of  the  other 
heirs,  there  is  no  evidence  of  a  disseisin;  and  on  that  grotind 
the  defense  fails. 

The  remaining  ground  of  defense  in  8upi>ort  of  the  tenant's 
title,  and  that  on  which  his  counsel  seem  principally  to  rely,  is 
the  presumption  arising  from  the  long  possession  of  Ebenezer 
Hunt,  that  the  premises  were  conveyed  to  him  by  his  father,  or 
that  the  other  children  and  heirs  have  relinquished  their  shares 
therein  to  him,  since  the  death  of  their  father.  As  to  the  pre- 
sumption of  a  deed  from  the  father,  we  think  there  is  clearly  no 
ground  on  which  it  can  be  maintained.  Nor  was  it  much  relied 
on  at  the  argument.  The  father  had  not  the  mental  capacity  to 
make  a  legal  conveyance  of  his  property,  or  any  other  binding 
contract;  and  the  occupation  of  Ebenezer  with  his  father,  is  no 
ground  for  the  presumption  of  a  conveyance  from  him,  had  he 
been  of  a  capacity  to  make  a  legal  conveyance.  Ebenezer,  for 
a  number  of  years  before  his  father's  death,  had  the  principal 
but  not  the  sole  management  of  the  farm,  as  the  demandant 
had,  before  the  return  of  Ebenezer  from  Ackworth;  but  the 
father  and  the  mother  assisted.  This  joint  or  mixed  possession 
and  occupation  is  certainly  no  foundation  for  the  presumption 
of  a  grant. 

1.  Browning  t.  Baion, 
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The  qnestiou  then  is  reduced  to  this,  namely,  whether  the 
possession  of  Ebenezer,  after  the  death  of  his  father,  is  a  suffi- 
cient foundation  for  the  presiunption  of  a  grant  or  release  from 
the  other  children.  It  must  be  admitted  that  there  is  no  legal 
or  artificial  presumption  of  any  such  grant.  ''In  general,"  as 
remarked  by  Story,  J.,  in  Bicard  v.  Williams,  7  Wheat.  110, 
**  it  is  the  policy  of  courts  of  law,  to  limit  the  presumption  of 
grants  to  periods  analogous  to  those  of  the  statute  of  limita- 
tions, in  cases  where  the  statute  does  not  apply.  But  where  the 
statute  applies,  it  constitutes  ordinarily  a  sufficient  title  or  de- 
fense." So  Lord  Mansfield  says,  in  Eldndge  v.  Knotty  Cowp. 
216,  "  there  is  no  instance  of  setting  up  any  length  of  time 
within  the  limitation  fixed  by  the  statute,  as  a  bar  to  the  de- 
mand." And  so  Aston,  J.,  remarked,  in  the  same  case,  that 
mere  length  of  time  unaccompanied  with  other  circumstances 
ought  not  to  alter  the  limitation  fixed  by  the  statute  and  set  up 
another.  If  the  law  were  otherwise,  it  would  effectually  alter 
and  do  away  with  the  intended  operation  of  the  statute  of  limi- 
tations. That  impliedly  declares,  that  in  a  writ  of  right  no  dis- 
seisin or  adverse  possession  shall  bo  a  bar  unless  it  continues 
for  forty  years. 

Now  in  the  present  case  there  are  no  circumstances  superadded 
to  the  adverse  possession  of  Ebenezer  Hunt — ^if  his  possession 
were  adverse — Pleading  to  the  conviction  or  belief  that  he  ever 
had  a  grant  from  the  other  children  and  heirs.  On  the  contrary, 
the  circtunstances,  which  were  proved,  rather  tend  to  weaken 
the  presumption  of  any  such  grant.  There  would  have  been 
more  reason  for  the  presumption,  if  the  occupation  had  been  by 
a  stranger.  Ebenezer  had  a  right  to  continue  his  occupation  as 
one  of  the  heirs;  and  there  is  no  clear  proof  that  his  occupation 
was  intended  to  be  adverse  to  the  claims  of  the  other  heirs.  He 
had  made  considerable  advances  during  the  life  of  his  father,  in 
repairing  the  house,  building  a  bam,  and  for  other  expenses,  for 
which  he  expected,  probably,  to  be  reimbursed  from  the  profits 
of  the  farm.  To  this  the  other  heirs  could  not  reasonably  ob- 
ject. And  this  may  account  for  their  forbearance  to  claim  any 
share  of  the  profits.  Another  circumstance,  suggested  by  the 
demandant's  counsel,  might  have  some  influence  to  prevent  them 
from  interposing  any  such  claim.  It  appeared  that  Ebenezer 
had  acquired  a  large  estate,  which  his  brothers  and  his  sister 
might  i*easonably  expect  to  inherit;  and  if  so,  they  might  have 
been  unwilling  to  advance  claims  that  perhaps  might  give  offense. 
But  whether  these  suppositions  are  probable  or  not,  we  think 
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there  is  no  eyidence  to  warrant  the  inference,  that  a  conTcyance 
to  Ebenezer  from  the  other  heirs  has  ehrer  been  made.  The 
probability  of  such  an  act  is  not  sufficient.  The  eyidence  to 
support  a  natural  presumption  of  a  fact  must  be  such  as  to  lead 
the  mind  to  a  conscientious  belief  of  its  existence,  bojond  a  rea- 
sonable doubt.  This  the  eyidence  in  the  present  case  fails  to 
do;  and,  as  it  seems  to  us,  it  fails  to  establish  a  reasonable 
probabilify  of  any  such  conyeyance  as  is  set  up  by  the  tenant  to 
defeat  the  demandant's  right.  That  right  is  not  barred  by  the 
statute  of  limitations,  and  ought  not,  therefore,  to  be  defeated 
by  any  presumption  or  inference  not  supported  by  conyinoing 
and  satisfactory  eyidence. 
Judgment  on  the  yerdict. 

CSted  in  Peeie  t.  Chever,  8  Allen,  92,  to  the  point  that  a  tenant  in  a  writ  of 
entiy  can  not  set  np  an  outstanding  title  in  a  stranger,  ezoept  for  the  mere 
^nrpoee  of  rebutting  the  demandant's  evidence  of  seidn. 


Sambok  v.  Thobmtok. 

[8  HsTOAZiV,  375.] 

OamaAL  Pbomibob,  whxn  Indobsbb  is  Considebkd  av.— Where  the  payee 
of  a  promissoiy  note  has  taken  it  and  carried  it  away,  bat,  on  the  same  or 
the  next  day,  returns  it  to  the  maker  with  a  request  to  haye  him  procure 
an  indorser  thereon,  which  the  maker  does,  the  indorser  so  obtained  will 
be  ocmsidered  an  original  promisor,  and  as  such  jointly  and  severally 
liable  with  the  maker. 

EzEOunoN  or  Dsid  and  Dslivxbt  thxrbov  to  Reoistxb  for  the  purpose  of 
registration,  without  delivery  to  the  grantee,  vests  no  title  in  him,  and 
nothing  passes  thereby. 

AssuxpsTF,  in  which  the  declaration  charged  the  defendant  as 
an  original  promisor.  The  note  was  signed  by  Benjamin  Bus- 
sell  and  indorsed  by  the  defendant.  Plea  non  aagumpsU.  The 
other  facts  are  sufficiently  stated  in  the  opinion. 

Colby  and  Clifford,  for  the  defendant. 

Coffin  and  Eliot,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  Assumpsit  on  a  promissory  note, 
against  the  defendant  as  indorser,  who,  not  being  the  payee  of 
the  note,  if  liable  at  all,  must  be  held  to  stand  in  the  character 
of  an  original  joint  promisor  and  surety :  Hunt  y.  Adams,  5  Mass. 
358  [4  Am.  Dec.  68];  S.  C,  6  Id.  519.  Many  cases  have  since 
been  decided  upon  the  same  principle.  But  to  charge  an  in- 
dorser on  this  ground,  it  must  appear  that  he  was  an  original 
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promisor  and  undertaker  with  the  principal.  If  after  a  note  is 
delivered,  and  the  contract  complete,  a  person  intending  to  add 
to  the  strength  of  the  note  by  pledging  his  own  credit,  shotdd 
indorse  it,  this  would  be  a  guaranty,  a  distinct  and  collateral 
contract,  and  would  require  a  new  consideration  to  support  it. 
Whereas,  an  original  promisor  and  surety  is  deemed  in  law  to 
participate  in  the  original  consideration,  and  to  be  bound 
jointly  with  the  principal.  This  distinction  is  perfectly  well 
established  in  this  commonwealth,  by  the  decisions  which  were 
cited  by  the  defendant's  counsel.  The  only  question,  therefore, 
on  this  part  of  the  case,  is,  whether  the  defendant  was  such 
original  promisor,  or  whether  he  became  an  indorser  afterwards, 
so  that,  if  bound  at  all,  he  was  bound  only  as  a  guarantor.  It 
appears  that  Bussell  was  indebted  to  the  plaintiff  in  the  sum  of 
one  thousand  six  hundred  dollars  or  one  thousand  soTcn  hun- 
dred dollars,  being  the  amount  due  to  the  plaintiff,  as  master  of 
a  vessel,  on  settlement  of  a  whaling  voyage.  The  plaintiff  re- 
ceived one  note  for  six  hundred  dollars  at  sixty  days,  which  he 
got  discounted  at  a  bank,  and  it  was  paid  at  maturity  by  the 
promisor.  For  the  balance,  the  note  in  question  was  given, 
payable  on  demand  with  interest.  Bussell  made  out  the  plaint- 
iff's account;  and  signed  the  note  in  question  for  the  balance; 
he  then  handed  them  to  Samson,  and  he  took  them  away.  It 
is  stated  by  the  witness,  that  at  that  time  he  manifested  no  dis- 
satisfaction; but  it  is  not  stated  that  he  agreed  to  accept  the 
note  without  other  security.  If  he  took  these  papers,  not  as 
ui>on  a  final  and  concluded  settlement,  but  for  a  general  pur- 
pose, as  for  inquiry  and  examination,  then  he  would  not  be 
bound  by  the  mere  act  of  receiving  them;  and  that  he  did  thus 
take  them  provisionally  is  to  be  inferred  from  the  fact  that  he 
soon  came  back,  and  expressed  his  wish  to  have  a  surety.  And 
that  it  was  so  understood  by  Bussell  may  fairly  be  inferred  from 
the  readiness  with  which  he  received  back  the  note  to  obtain  an 
indorser.  In  this  respect,  the  case  differs  from  the  late  case  of 
Ihley  V.  Jewetty  2  Mete.  168,  where  the  note  had  been  delivered  and 
accepted,  and  where  the  maker  got  it  back  into  his  possession, 
for  a  special  purpose,  and  then  refused  to  redeliver  it.  It  was 
held  to  be  a  good  and  complete  contract  notwithstanding.  It 
was  delivered  by  one  party  and  accepted  by  the  other,  and  the 
promisee  never  consented  to  give  it  up. 

But  there  is  another  view.  Suppose  when  Samson  brought 
the  note  back,  and  though  delicately,  yet  actually,  asked  for  a 
surety,  Bussell  had  said  "  no,  the  note  has  been  accepted,  and 
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the  account  is  settled,  and  jou  are  bound  by  it."  Snpi>ose  he 
was  right  in  that  respect,  and  might  have  refused  to  take  back 
the  note;  jet  in  fact  he  did  not  do  so;  but,  on  the  contrary,  ac- 
ceded to  the  proposal,  and  took  the  note  back.  He  had  no 
motive  to  do  otherwise,  because  the  plaintiff  held  the  note  on 
demand »  and  had  the  same  power  to  demand  and  compel  pay- 
ment or  secnriiy  for  the  note,  which  he  would  have  had  for  the 
account,  if  it  had  not  been  settled  by  note.  But  we  consider 
that  by  acceding  to  the  plaintiff's  request,  and  taking  back  the 
note,  in  order  to  furnish  the  plaintiff  with  a  surety  or  indorser, 
the  parties  by  mutual  consent  rescinded  that  contract,  so  far  as 
to  treat  the  negotiation  as  still  open,  and  when  the  note  was  in- 
dorsed and  redeliyered,  it  was  the  original  contract  of  both  the 
promisor  and  indorser,  made  upon  the  same  consideration;  and 
that  the  defendant  became  liable,  as  such  promisor  and  surety, 
without  any  new  consideration. 

But  there  was  another  ground  of  defense,  namely,  that  the 
note  had  been  paid  and  satisfied  by  the  principal,  by  the  conyey- . 
ance  of  a  lot  of  land.  That  there  was  an  agreement  for  such  a 
conyeyance  in  satisfaction  of  the  note  seems  to  be  established  by 
proof;  but  the  question  is,  whether  it  was  in  fact  conyeyed  so  as 
to  operate  as  a  satisfaction.  Bussell  testified  that  he  agreed  to 
conyey,  and  the  plaintiff  to  purchase,  a  lot  of  land  at  thirty 
dollars  a  rod,  which  would  considerably  exceed  the  amount  of 
the  note,  and  that  the  note  was  to  go  in  part  pay. 

It  is  necessary,  for  the  purpose  of  deciding  this  question,  to 
comjnre  the  dates.  The  deed  bears  date  May  31, 1833.  It  was 
acknowledged  December  26,  1833,  and  was  recorded  December 
30,  1833.  The  plaintiff  went  on  a  yoyage  to  sea  August,  1833, 
and  returned  in  February,  1836.  The  attachment  of  the  land, 
by  the  Marine  bank,  as  the  property  of  Bussell,  was  made  on 
the  twenty-sixth  of  January,  1835.  The  question  is,  whether 
the  titie  was  at  that  time  vested  in  the  plaintiff,  so  that  he  could 
resist  that  attachment  and  the  levy  of  execution  afterwards  made 
in  pursuance  of  it.  It  is  very  clear,  that  the  deed  was  not  de- 
livered to  the  plaintiff  before  he  went  to  sea,  and  that  it  was  not 
completed.  Hie  witness  gives  as  a  reason  for  it,  that  the  quantity 
of  land  hod  not  been  ascertained  by  admeasurement,  and  of  course 
the  amount  of  the  purchase  money  was  not  ascertained.  But  it 
was  not  acknowledged  till  December,  1833,  long  after  the  plaint- 
iff had  gone,  and  it  was  then  in  the  hands  of  the  grantor.  He 
then,  having  become  embarrassed,  acknowledged  the  deed'with- 
out  inserting  the  consideration,  and  sent  it  to  the  county  regis- 
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try.  This  was  the  giantor's  own  act.  A  deed  takes  effect  by 
delivery.  An  execution  and  registration  of  a  deed,  and  a  deliv- 
ery of  it  to  the  register  for  that  purpose,  do  not  vest  the  title  in 
the  grantee.  Nothing  passes  by  it:  Maynard  t.  Maynardf  10 
Mass.  456  [6  Am.  Dec.  146]. 

This  is  distinguishable  from  the  case  of  Hedge  t.  2>reu7,  12 
Pick.  141  [22  Am.  Dec.  416],  where  the  father  proposed  to  the 
daughter  to  execute  a  deed  to  her,  and  to  leave  it  with  the  r^* 
ister  for  her  use,  and  she  expressed  her  assent  to,  and  satisfac- 
tion with,  the  arrangement.  She  thereby  made  the  register  her 
agent  to  receive  the  deed.  Here  was  no  agent  to  accept  the 
deed,  no  delivery  to  give  the  deed  effect  as  a  conveyance,  and 
no  ratification  until  long  after  the  attachment  was  made. 

The  fact  that  Bussell  entered  the  note  as  paid  in  his  note- 
book proves  nothing  more  than  his  opinion.  He  no  doubt  in- 
tended honestly  to  comply  with  his  agreement,  and  convey  the 
land,  and  did  what  he  could  do  to  accomplish  it;  and  probably 
thought  that  he  had  legally  done  it.  If  he  was  right  in  this 
belief,  the  note  was  paid;  he  probably  thought  so,  and  entered 
it  accordingly. 

On  the  whole,  the  court  are  of  opinion,  that  the  defendant 
was  an  original  promisor;  that  the  note  was  not  paid  by  a  valid 
conveyance  of  the  land,  and  that  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

Inbobsbmuit  on  Notb  at  Tdcs  of  ExxcunoN,  Eivbct  of:  See  Brighi 
T.  Carpenter,  34  Am.  Deo.  432,  note  433;  also  note  to  Perkins  v.  CcUUn,  29  IcL 
297,  where  tius  subject  is  discussed  fully.  See  also  Richardson  v.  Lincoln^  6 
Mete.  203;  Union  Bank  qf  Weymouth  v.  WiUis,  8  Id.  509;  Bryant  v.  East- 
man, 7  Cush.  113;  and  Wright  v.  Morse,  9  Gray,  338,  all  citing  the  principal 
case. 

The  principal  gasb  is  cited  in  Howe  v.  Merrill,  5  Gush.  S3,  to  the  point 
that  where  a  defendant's  name  is  not  put  on  a  note  until  after  its  negotiation 
io  a  creditor,  the  defendant  could  in  no  sense  be  regarded  as  an  original  party; 
and  in  Essex  Co.  v.  Edmonds,  12  Gray,  278,  to  the  point  that  some  parol  evi- 
•dence  ia  admissible  to  show  when  the  name  was  put  on  the  note. 

Deed  Executed  and  Put  on  Record  bt  Grantor  does  not  pass  title 
without  some  further  act  of  delivery  and  acceptance:  See  Brabrook  v.  Boston 
F.  C.  8.  Bank,  104  Mass.  230;  Parmelee  v.  Simpson,  5  Wall.  86,  both  citing 
the  principal  case. 

Mere  Recordino  of  Deed  does  not  Operate  as  Delivert:  See  Hawbes 
T.  Pike,  105  Mass.  568,  citing  the  principal  case;  Chess  v.  Chess,  21  Am.  Deo. 
250,  note  361. 
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Commonwealth  v.  Loud. 

(3  Hbtcalv.  328.] 

'CoNvicmaN  bbtohb  Jusnos  of  Peace,  and  Perporbianob  of  Ssntbhob 
Impobxd,  oonstitate  a  bar  to  an  indictment  for  the  same  ofTense,  although 
the  judgment  upon  which  the  sentence  was  rendered  was  to  defeotiTe 
that  it  woald  have  been  reversed  on  error. 

LnuonmiT  for  larceny.    THe  opinion  states  the  case. 

MaUeU  and  Kingsbury ,  for  the  defendant. 

Ausiin,  aUorney-generaly  for  the  commonwealth. 

By  Courts  Putnam»  J.  This  case  comes  before  ns  on  excep- 
-tions  to  the  ruling  of  the  court  of  common  pleas,  and  we  decide 
it  on  the  last  which  appears  to  be  made,  namely,  that  the  de- 
fendant offered  to  prove  the  record  and  proceedings  of  a  prior 
conviction  for  the  same  offense,  before  a  justice  of  the  peace,  as 
m  bar,  but  that  the  court  ruled  that  the  same  did  not  constitute 
a  bar  to  this  prosecution.  And  the  attorney-general  admits 
that  this  case  is  to  be  taken  and  considered  by  the  court,  as  if 
that  plea  had  been  formally  made  with  proper  ayerments;  that 
the  larceny  of  which  the  defendant  was  conyicted  was  of  the 
taame  properly,  for  the  stealing  of  which  he  has  been  again 
indicted  and  conyicted;  and  that  the  defendant  submitted  to 
the  former  judgment,  and  performed  the  sentence.  But  it  is 
contended  for  the  commonwealth,  that  the  supi>osed  former  con- 
Tiction  was  not  only  erroneous,  but  was  merely  void.  Li  the 
case  of  CommonweaUh  v.  PhiUips,  16  Pick.  211,  it  was  held,  that 
a  conyiction,  on  a  complaint  in  similar  form  to  that  which  was 
used  in  the  case  at  bar,  was  erroneous;  and  the  judgment  was 
arrested.  The  defendant  excepted  to  that  judgment,  as  he  well 
might.  But  in  the  case  at  bar,  the  defendant  waiyed  any  ex- 
ception to  the  judgment,  complaint,  proceedings,  or  sentence; 
and  he  has  performed  the  sentence. 

The  commonwealth  now  desire  to  have  those  proceedings 
held  for  nothing,  so  that,  by  an  indictment  in  technical  and 
legal  form,  the  defendant  may  be  again  tried  and  punished  for 
ihe  safiie  offense  of  which  he  has  been  informally  conyicted. 
We  can  not  think  that  those  proceedings  before  the  magistrate 
were  merely  yoid.  On  the  contrary,  it  is  reasonable  to  belieye, 
that  the  complainant  intended  to  prosecute  for  a  larceny.  The 
-defendant  tuiderstood  it  so,  and  so  did  the  magistrate.  Now 
ihe  judgment  that  the  defendant  was  guilty,  although  upon 
^proceedings  which  were  erroneous,  is  good  until  the  same  be 
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reversed.  This  rule  of  criminal  law  is  well  settled.  It  was  the 
right  and  privilege  of  the  defendant  to  bring  a  writ  of  error, 
and  reverse  that  judgment;  which  writ  would  have  been  sustained 
by  the  case  before  cited  of  CommonweaUh  v.  Phillips ;  but  he 
might  well  waive  the  error  and  submit  to  and  perform  the  judg- 
ment and  sentence,  without  danger  of  being  subjected  to  an- 
other conviction  and  punishment  for  the  same  offense:  VaiLofs 
^ase,  4  Co.  45;  2  Hale  P.  C.  251;  2  Hawk,  o.  36,  sec.  10  et  seq.; 
1  Stark.  Crim.  PL  (2d  ed.)  329,  330. 

The  evidence  which  was  offered,  we  think,  constituted  a  good 
defense  to  the  indictment.  The  bill  of  exceptions  is  sustained. 
Therefore  the  verdict  should  be  set  aside,  and  the  defendant 
shotdd  go  thereof  discharged,  without  day. 

Cited  in  CommontoeaUh  v.  Keith^  8  Meto.  532,  to  the  point  that  where  a 
defendant  snbmitted  to  an  erroneous  conviction  and  suffered  the  punishment, 
the  judgment  under  which  the  penalty  was  inflicted  will  not  be  treated  as  a 
nullity,  but  will  stand  good  till  reversed;  and  in  Wood  v.  Southwick,  97  Mass. 
356,  to  the  point  that  a  complaint  or  an  indictment  may  set  forth  an  offense 
sufficiently  to  make  a  conviction  or  acquittal  a  bar  to  a  second  trial  of  the 
defendant  for  the  same  acts,  although  it  would  be  adjudged  bad  on  motion  to 
quash  or  on  demurrer. 


Obiental  Bane  v.  EEaseins. 

[3  MXTOAU,  832.] 

Sboonoast  Evidence  hat  be  Given,  of  Contents  of  Papkb  which  has 
been  superseded  by  execution  of  a  new  agreement  between  the  parties 
thereto,  touching  the  same  subject-matter,  where  the  party  to  whom  il 
was  surrendered  makes  affidavit  that  he  has  made  diligent  search  for  it, 
but  can  not  find  it,  and  that  he  supposes  it  to  have  been  destroyed. 

Secret  Trust  Inconsistent  with  Terms  of  Sale  of  Property,  though 
evidence  of  fraud,  if  not  satisfactorily  accounted  for,  is  not  fraud  per  ae, 
nor  conclusive  evidence  of  it.  And  there  is  no  distinction,  in  this  re* 
spect,  between  conveyances  of  real  and  of  personal  estate. 

Conveyance  Fraudclent  as  against  Creditors  or  against  subsequent 
purchasers  is  voidable  only,  not  absolutely  void,  and  may  be  purged  of 
the  fraud  by  matter  ex  poet  /ado,  whereby  the  fraudulent  intent  ii 
abandoned,  and  the  conveyance  confirmed  for  a  good  and  adequate  com* 
sideration  bonajide. 

Writ  of  entry.  The  demandants  claimed  under  a  levy  of  an 
execution  against  John  Haskins,  and  the  tenant  claimed  under 
a  deed  from  the  same  person.  The  demandants  attempted  to 
impeach  this  deed  as  fraudulent  against  creditors.  The  jury 
found  for  the  tenant.  The  other  facts  sufficiently  appear  bctm 
the  opinion. 
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B.  B.  Curtis  and  Clarke,  for  the  demandants. 
Choaie,  for  the  tenant. 

By  Court,  Wilde,  J.  Several  exceptions  have  been  taken  tc 
the  ruling  of  the  court  at  the  trial,  as  to  the  admission  of  evi- 
dence, and  to  the  instructions  given  to  the  jury.  These  excep- 
tions have  been  taken  into  consideration  by  the  court,  after  hear- 
ing the  arguments  of  counsel,  and  the  opinion  we  have  formed 
thereon  I  will  now  briefly  state. 

The  tenant  was  permitted  to  prove  by  parol  the  contents  of  a 
certain  paper,  being  a  written  agreement  whereby  he  had  agreed 
to  reconvey  the  demanded  premises  to  the  witness,  on  a  certain 
contingency.  It  was  testified  by  the  witness,  that  this  paper 
had  been  given  up  by  him  to  the  tenant,  after  they  had  made  a 
new  agreement  by  which  the  witness  relinquished  all  claim, 
under  said  written  agreement,  for  a  reconveyance.  And  the  ten- 
ant thereupon  made  affidavit,  that  he  had  made  diligent  search 
for  said  paper  and  could  not  find  it,  and  that  he  supposed  it  was 
destroyed.  This  evidence  was  decided  to  be  sufficient  to  prove 
the  loss  or  destruction  of  the  written  agreement,  so  as  to  admit 
secondary  evidence  of  its  contents;  and  we  are  clearly  of  opin- 
ion, that  it  was  rightly  so  decided.  As  between  the  parties  the 
paper  had  become  of  no  importance,  by  reason  of  the  new  agrt3e- 
ment;  and  the  destruction  of  it,  if  it  was  deairoyed,  would  fur- 
nish no  proof  nor  create  any  suspicion  of  a  fraudulent  design  in 
its  destruction.  If  it  had  continued  a  subsisting  security,  and 
had  been  voluntarily  destroyed,  it  might  have  admitted  a  differ- 
ent inference,  and  the  case  of  Blade  v.  Noland,  12  Wend.  173 
[27  Am.  Dec.  126],  might  perhaps  have  been  applicable.  But 
the  primary  evidence  in  this  case  repels  the  inference  there  made, 
and  proves,  as  satisfactorily  as  the  nature  of  the  case  admits, 
that  the  paper  had  been  lost  or  destroyed;  and  in  either  case, 
the  secondary  evidence  was  admissible. 

The  next  question  to  be  determined  is,  whether  there  are  any 
legal  exceptions  to  the  instructions  given  to  the  jury.  It  is  ob- 
jected in  the  first  place,  that  the  evidence  disclosed  a  secret  trust 
in  the  conveyance  from  John  Haskins  to  the  tenant,  which  ren- 
dered it  fraudulent  against  creditors,  and  that  the  evidence  of 
the  fraudulent  intent  was  conclusive.  That  this  is  not  the  law 
in  respect  to  the  sale  and  conveyance  of  personal  property  is  un- 
questionable. A  secret  trust  inconsistent  with  the  terms  of  a 
sale  of  property  is  evidence  of  fraud,  if  not  satisfactorily  ac« 
counted  for;  but  it  is  not  fraud  per  se,  nor  conclusive  evidence 
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of  fraud.  But  it  is  contended,  that  there  is  a  distinction  be* 
tween  the  conyejance  of  real  and  personal  estate;  and  there  are^ 
dieta  in  support  of  such  a  distinction.  But  they  do  not  seem  to 
us  to  be  well  founded  on  principle  or  authority. .  The  decision 
in  the  case  of  Culler  v.  Dvckirkson^  8  Pick.  386,  is  expressly  to- 
the  contrary.  In  that  case,  it  was  decided  that  an  absolute  con- 
veyance of  land,  the  grantor  taking  back  a  writing  not  under 
seal,  for  a  reconveyance  on  a  condition,  was  not  per  se  fraudu- 
lent as  against  creditors.  That  was  a  case  in  all  respects  similar 
to  the  present,  so  far  as  it  relates  to  the  question  under  consider- 
ation, and  is  dedsive.  A  question  somewhat  similar  has  been 
much  discussed,  and  upon  which  there  are  conflicting  decisions. 
It  was  laid  down  by  Buller,  J.,  in  Edwards  v.  ffarben,  2  T.  B. 
596,  as  a  general  rule,  that  in  the  transfer  of  goods  and  chattels^ 
the  possession  must  accompany  and  follow  the  deed,  and  that  an 
absolute  conveyance  without  possession,  was  in  point  of  law  fraud- 
ulent, and  not  merely  evidence  of  fraud.  That  this  was  not  consid- 
ered to  be  the  law  in  ancient  times  appears  very  clearly  by  Twyne*^ 
case,  3  Co.  80.  It  was  in  that  case  held,  that  a  secret  trust,  and 
the  possession  of  the  goods  sold  by  the  vendor  after  the  sale,  were 
only  badges  of  fraud  and  were  not  fraudulent  per  se.  And  so 
it  was  considered  in  several  subsequent  cases.  And  so,  I  thinks 
the  law  is  now  held  in  England,  notwithstanding  the  case  of 
Edwards  v.  Harben,  and  some  other  cases.  In  tins  common- 
wealth, it  has  been  uniformly  held  that  a  sale  of  goods  may  be 
valid,  although  the  possession  does  not  accompany  and  follow 
the  conveyance;  that  the  subsequent  possession  by  the  vendor  is 
evidence  of  a  secret  trust  and  collusion  between  the  parties,  to 
be  submitted  to  a  jury;  but  that  it  is  not  conclusive  evidence  of 
fraud:  15  Mass.  247 ;»  16 Id.  279;*  1  Pick.  295,'  399;*  2Metc.  263.* 
See  also  Cowp.  432;«  2  Bulst.  226;^  2  Bos.  &  Pul.  60;«  By.  A 
Moo.  312;'  4  Bam.  &  Ores.  654;"  1  Mau.  &  Sel.  254;"  4  Taunt. 
823;"  8  Id.  838;"  3  Bam.  &  Adol.  498;"  7  Wend.  438;"  3  Cow. 
16^;"  8  Id.  453;"  3  Yerg.  475,"  502." 

Another  objection  to  the  instructions  to  the  jury  is  much  relied 
on  by  the  counsel  for  the  demandants,  in  regard  to  which  there 

1.  BrooJa  ▼.  Ptmen;  S.  0.,  8  Am.  Deo.  99.   11.  Ltmard  t.  Baker, 

2.  Nw)  Englamd  M.  Im.  Co,  ▼.  ChandUr,    13.  Watkint  t.  Birch, 

3.  BartUU  ▼.  WUlittwu,  IS.  Jatepk  r.  Ingram, 

4.  Badlamr.T^ieker:  B.a.U  Am.  Dm. 903.  U.  MmrUndaU  w.  Booth, 

6.  Briggt  ▼.  ParkwMm,  16.  Jackson  t.  Timmerwum, 

«.  Cadogam  r,  KenneU,  1«.  BiuM  r,  HopMrn;  B.  0, 15  Am.I>«o.  S8«i 

7.  Stone  T.  Ombham,  17.  Seward  t.  Jackeen, 

8.  Kidd  T.  RatoUmeon,  18.  Calten  t.  Thomp$<m;  S.  O.,  94  Am.  Deo.  58t 

9.  Xattwood  T.  Bremm,  19.  Danoin  ▼.  HandUif, 
10.  LaUmer  t.  Baieon, 
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tie  seveial  conflicting  decisions  in  which  the  question  has  been 
▼eiy  fully  discussed.  The  objection  is  to  that  part  of  the  charge 
in  which  the  jury  were  instructed,  that  although'  they  might  be 
of  opinion  that  the  conyeyance  to  the  tenant  was  originally 
fraudulent  as  against  creditors,  yet  if  they  should  be  of  opinion^ 
that  there  was  no  fraudulent  intent  in  the  subsequent  settlement 
and  adjustment  of  the  concerns  between  the  parties,  and  that 
there  was  no  intention  to  delay  or  defraud  creditors,  and  that 
the  transaction  was  bona  fide  and  fair,  then  that  the  transaction 
would  purge  any  supposed  fraud  in  the  deed.  It  is  objected 
that  the  original  conyeyance  to  the  tenant  was  absolutely  void 
as  against  creditors,  and  not  merely  yoidable  by  them,  so  that 
no  subsequent  transaction  could  purge  the  fraud. 
This  objection  is  sustained  by  the  cases  of  Preston  y.  Oro/td, 

1  Conn.  527,  note,  and  MerriU  y.  Meachum,  5  Day,  341.  In  the 
latter  caae  it  was  decided  that  a  deed  made  with  an  intent  to  de- 
fraud creditors  was  absolutely  yoid,  and  that  no  subsequent  act 
of  the  parties  could  render  the  deed  yalid  against  creditors.  In 
that  case,  the  deed  was  not  deliyered  to  the  grantee  when  it  waa 
made;  but  when  it  was  made  known  to  him,  he  assented  to  it, 
and  paid  an  adequate  consideration  for  a  part  of  the  land,  and 
reconyeyed  the  residue  to  the  first  grantor.  The  case  was  de- 
cided upon  a  supposed  distinction  between  the  effects  on  a  con- 
yeyance, by  stat.  13  Eliz.,  c.  5,  and  stat.  27  Eliz.,  c.  4.  Two 
of  the  judges.  Smith  and  Ingersoll,  dissented  from  the  opinion 
of  the  majority  of  the  judges,  and  for  reasons,  as  it^ seems  to  us, 
yery  forcible  and  convincing.  The  distinction,  however,  on 
which  these  cases  were  decided,  was  maintained  by  Chancellor 
Kent,  in  Roberts  v.  Anderson,  3  Johns.  Ch.  371.  The  question 
was  afterwards  veiy  fully  discussed  by  Story,  J. ,  in  Bean  v.  Smilh, 

2  Mason,  252,  and  he  fully  concurred  in  the  opinion  expressed 
by  the  dissenting  judges  in  Connecticut.  He  considered  the 
distinction,  on  which  those  cases  in  Connecticut  were  decided, 
as  entirely  novel  and  unsupported  by  any  previously  adjudged 
case,  or  by  any  sufficient  reason.  And  the  same  opinion  was 
expressed  by  Parker,  C.  J.,  in  Somes  v.  Brewer,  2  Pick.  198  [13 
Am.  Dec.  406]:  "  Great  weight,"  he  said,  **  should  be  attached 
to  the  opinion  of  snch  men  as  composed  that  court,  and  the 
more,  as  their  opinion  is  unequivocally  approved  of  and  sanc- 
tioned by  Mr.  Chancellor  Kent.  Still  as  their  decision  runs 
counter  to  all  our  practical  notions,  and  to  many  judicial  decis- 
ions in  this  state;  as  it  was  combatted  with  great  force  by  a  veiy 
eminent  member  of  the  Connecticut  bench;  and  as  the  decree  of 
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the  chancellor  of  New  York  was  reyersed  in  the  court  of  errors, 
conformably  to  the  opinion  of  the  common  law  judges  of  that 
state;  we  can  not  think  it  will  be  adopted  beyond  the  jurisdic- 
tion of  Connecticut."  See  also  4  Kent* s  Com.,  3d  ed.,  464,  and 
note. 

We  entirely  concur  in  the  opinions  expressed  by  Chief  Justice 
Parker  and  Mr.  Justice  Story,  and  for  the  reasons  by  them  as- 
signed in  the  discussion  of  the  question.  We  think  there  is  no 
such  distinction  between  the  13  and  27  of  Eliz.,  as  was  main- 
tained by  the  majority  of  the  court  in  Connecticut,  but  that  con- 
yeyances,  fraudulent  as  against  creditors  or  against  subsequent 
purchasers,  are  voidable  only,  and  not  absolutely  void;  and  that 
if  the  fraudulent  grantee  conveys  the  estate  to  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  the  conveyance  is  good,  and 
the  first  grant  will  be  purged  of  the  fraud.  And  so  we  hold 
that  such  a  fraudulent  grant  may  be  purged  of  the  fraud  by 
matter  ex  post  facto,  whereby  the  fraudulent  intent  is  abandoned, 
and  the  grant  confirmed  for  a  good  and  adequate  consideration 
bona  fide:  Comb.  222,'  249;*  1  Sid.  133,-»  1  New  Rep.  332;*  10 
Johns.  185,-*  12  Id.  662;«  14  Id.  407;'  1  Johns.  Ch.  271.* 
And  so  it  was  held  in  Thomas  v.  Ooodioin,  12  Mass.  140.  In 
that  case,  one  who  was  siunmoned  as  trustee  had  received  goods 
under  circumstances  indicative  of  fraud,  and  which  would  have 
fixed  him  as  trustee;  but  before  the  service  of  process  upon 
him,  he  had  paid  debts  of  the  principal  to  the  amount  of  the 
goods  receiv0d,  and  he  was  discharged.  And  a  similar  decision 
was  made  in  Hutchins  v.  Spragwe,  4  N.  H.  469  [17  Am.  Dec.  439). 

These  decisions  are  in  accordance  with  the  instructions  to  the 
juiy  in  the  present  case,  and  we  are  of  opinion  that  the  excep- 
tions taken  can  not  be  maintained.  Whether  the  jury  found 
there  was  any  fraud  in  the  original  conveyance  does  not  appear. 
But  if  they  did,  we  think  it  was  competent  for  them  to  return 
a  verdict  for  the  tenant,  if  they  believed  from  the  evidence  that 
the  fraud  was  purged  by  a  bona  fide  settlement,  and  a  full  pay- 
ment for  the  land,  before  the  plaintiffs'  attachment. 

Judgment  on  the  verdict. 

Parol  Evidence  is  Admissiblb  to  Prove  Contents  or  Lost  Writing: 
See  Pruden  v.  Alden^  34  Am.  Dec.  51,  note  53,  where  other  cases  in  this 
series  are  collected.  In  Stone  t.  Sanborttf  104  Mass.  325,  the  principal  case 
is  cited  to  the  point  that  a  party  who  willfully  destroys  a  document  will  not 

1.  Porter  v.  Clinton,  6.  J(gck$on  t.  Henry;  8.  O.,  6  Am.  Deo.  SOS. 

2.  S}%art  V.  Williami.  6.  Verplank  t.  Sterry;  d.  C,  T  Am.  Deo.  tia 
t.  Prodgen  t.  Langkam.  7.  Jackton  t.  WaUh, 

4-  D—  V.  MoriyTt  1  Boe.  ft  P.  N.  R.  332.        8.  SUrry  t.  Arden. 
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be  permitted  to  testify  as  to  its  contents,  until  he  has  introduced  evidence  to 
rebut  the  inference  of  fraud  arising  from  his  act.  But  in  SnUth  ▼.  Holyohe, 
112  Id.  521,  citing  the  principal  case,  it  was  decided  that  where  the  trial 
judge  found  that  the  papers  were  not  fraudulently  destroyed,  the  supreme 
court  would  not  interfere  with  that  finding. 

CoNVBTANCB  PuBPOBTiKO  TO  BE  ABSOLUTE,  but,  in  fact,  accompanied  by 
a  secret  trust,  was  held  fraudulent  and  void  as  to  creditors  in  McOuUoch  v. 
Hutchinson^  32  Am.  Dec.  776.    See  also  Birdy  v.  Stdley,  25  Id.  303. 

Retention  of  Possession  by  Vendor  on  Sale  of  Chattels,  Effect  of: 
See  MasonY,  Bond,  33  Am.  I>ec.  243;  Eagle  v.  Eichelberger,  31  Id.  449,  and 
note  450,  where  cases  on  this  subject  are  collected,  and  the  rule  on  this  point 
in  different  states  is  stated:  Moore  T.  Kelley,  26  Id.  283,  note  284;  Oobum  v. 
Pickering,  14  Id.  375,  note  383. 

Bona  Fida  Pitbchaser  fbom  Frabulent  Gbantee  gets  Good  Title: 
See  Hood  v.  Fahnestock,  34  Am.  Dec.  489,  note  492;  Price  v.  Junkin,  28  Id. 
685,  note  688,  where  other  cases  are  collected;  also  Oreen  v.  Tanner,  8  Meto. 
422,  and  Choteau  v.  Jones,  11  DL  322,  both  citing  the  principal  case. 

Convetances  Fraudulent  as  to  Cbeditobs  abe  not  per  se  Fraudu- 
lent AND  Void:  Murphy  v.  Marland,  8  Cush.  577,  citing  the  principal  case. 
See  also  note  to  Eagle  v.  Eiehelberger,  31  Am.  Dec.  450.  In  Z/ynde  v.  Mc- 
Gregor, 13  Allen,  181,  the  principal  case  is  cited  as  authority  for  the  position 
that  if  any  part  of  the  original  purpose  is  fraudulent  the  whole  may  be 
avoided,  and  if  part  is  fradulent  it  vitiates  the  whole.  And  in  Crowninshield 
▼.  KiUridge,  7  Mete.  524,  and  in  Harvey  ▼.  Vamey,  98  Mass.  120,  it  is  cited 
to  the  point  that  a  conveyance  fraudulent  as  to  creditors  in  its  inception  may 
be  purged  of  the  fraud  by  matter  ex  post  facto. 


Wentwobth  v.  Day 

[8  IfXTOALF,  862.] 

FcTDER  OF  Lost  Propertt  has  a  Likn  thereon  for  the  amount  of  the  re- 
ward offered  by  the  loser  for  its  restoration,  and  he  may  retain  posses- 
sion thereof  until  the  reward  is  paid. 

Tboveb  for  a  watch.     The  facts  appear  from  the  opinion. 

E.  Ames,  for  the  plaintiff. 

Homer,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  Although  the  finder  of  lost  property 
on  land  has  no  right  of  salvage,  at  common  law,  yet  if  the  loser 
of  property,  in  order  to  stimidate  the  vigilance  and  industry  of 
others  to  find  and  restore  it,  will  make  an  express  promise  of  a 
reward,  either  to  a  particular  person,  or  in  general  terms  to  any 
one  who  will  return  it  to  him,  and,  in  consequence  of  such  offer, 
one  does  return  it  to  him,  it  is  a  valid  contract.  Until  something 
is  done  in  pursuance  of  it,  it  is  a  mere  offer,  and  may  be  revoked. 
But  if,  before  it  is  retracted^  one  so  far  complies  with  it,  as 
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to  perform  the  labor  for  which  the  reward  is  stipulated,  it  is  the* 
ordinary  case  of  labor  done  on  request,  and  becomes  a  contract 
to  pay  the  stipulated  compensation.  It  is  not  a  gratuitous  senr- 
ice,  because  something  is  done  which  the  party  was  not  bound 
to  do,  and  without  such  offer  might  not  have  done:  Symmes  v. 
Fragier,  6  Mass.  344  [4  Am.  Dec.  142].  But  the  more  material 
question  is,  whether,  under  this  offer  of  reward,  the  finder  of 
^e  defendant's  watch,  or  the  father,  who  acted  in  his  behalf 
and  stood  in  his  right,  had  a  lien  on  the  watch,  so  that  he  waa 
not  bound  to  deliver  it  till  the  reward  was  paid. 

A  lien  may  be  given  by  express  contract,  or  it  may  be  implied 
from  general  custom,  from  the  usage  of  particular  trades,  from 
the  course  of  dealing  between  the  particular  parties  to  the  trans- 
action, or  from  the  relations  in  which  they  stand,  as  principal 
and  factor:  Oreen  v.  Farmer,  4  Bur.  2221.  In  Kirkman  v.  Shaw- 
cro88,  6  T.  B.  14,  it  was  held,  that  where  certain  dyers  gave  gen- 
eral notice  to  their  customers,  that  on  all  goods  received  for 
dyeing,  after  such  notice,  they  would  have  a  lien  for  their  gen- 
eral balance,  a  customer  dealing  with  such  dyers,  after  notice  of 
such  terms,  must  be  taken  to  have  assented  to  them,  and  thereby 
the  goods  became  charged  with  such  lien,  by  force  of  the  mu- 
tual agreement.  But  in  many  cases  the  law  implies  a  lien,  from 
the  presumed  intention  of  the  parties,  arising  from  the  relation 
in  which  they  stand.  Take  the  ordinary  case  of  the  sale  of 
goods,  in  a  shop  or  other  place,  where  the  parties  are  strangers 
to  each  other.  By  the  contract  of  sale,  the  property  is  consid- 
ered as  vesting  in  the  vendee;  but  the  vendor  has  a  lien  on  the 
property  for  the  price,  and  is  not  bound  to  deliver  it,  till  the 
price  is  paid.  Nor  is  the  purchaser  bound  to  pay,  till  the  goods 
are  delivered.  They  are  acts  to  be  done  mutually  and  simulta- 
neously. This  is  founded  on  the  legal  presumption,  that  it  was 
not  the  intention  of  the  vendor  to  part  with  his  goods,  till  the 
price  should  be  paid,  nor  that  of  the  purchaser  to  part  with  hia 
money,  till  he  should  receive  the  goods.  But  this  presumption 
may  be  controlled,  by  evidence  proving  a  different  intent,  as 
that  the  buyer  shall  have  credit,  or  the  seller  be  paid  in  some- 
thing other  than  money. 

In  the  present  case,  the  duty  of  the  plaintiff  to  pay  the  stipu^ 
lated  reward  arises  from  the  promise  contained  in  his  advertise- 
ment. That  promise  was,  that  whoever  should  return  his  watch 
to  the  printing  office  should  receive  twenty  dollars.  No  other 
time  or  place  of  payment  was  fixed.  The  natural,  if  not  the 
necessary  implication  is  that  the  acts  of  performance  were  to  be 
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mutual  and  simiiltaneoas:  the  one  to  give  up  the  watch,  on  pay- 
ment of  the  reward;  the  other  to  pay  the  reward,  on  receiying 
the  watch.  Such  being,  in  our  judgment,  the  nature  and  legal 
effect  of  this  contract,  we  are  of  opinion  that  the  defendant,  on 
being  ready  to  deliver  up  the  watch,  had  a  right  to  receive  the 
reward,  in  behalf  of  himself  and  his  son,  and  was  not  bound  to 
surrender  the  actual  possession  of  it,  till  the  reward  was  paid; 
and  therefore  a  refusal  to  deliver  it,  without  such  payment,  was 
not  a  conversion. 

It  was  competent  for  the  loser  of  the  watch  to  propose  his 
own  terms.  He  might  have  promised  to  pay  the  reward  at  a 
given  time,  after  the  watch  should  have  been  restored,  or  in  any 
other  manner  inconsistent  with  a  lien  for  the  reward,  on  the 
article  restored,  in  which  case,  no  such  lien  would  exist.  The 
person  restoring  the  watch  would  look  only  to  the  personal  re- 
sponsibility of  the  advertiser.  It  was  for  tiie  latter  to  consider, 
whether  such  an  offer  would  be  equally  efficacious  in  bringing 
back  his  lost  property,  as  an  offer  of  a  reward  secured  by  a 
pledge  of  the  property  itself;  or  whether,  on  the  contrary,  it 
woidd  not  afford  to  the  finder  a  strong  temptation  to  conceal  it. 
With  these  motives  before  him,  he  made  an  offer,  to  pay  the 
reward  on  the  restoration  of  the  watch;  and  his  subsequent 
attempt  to  get  the  watch,  without  performing  his  promise,  is 
equally  inconsistent  with  the  rules  of  law  and  the  dictates  of 
justice. 

The  circumstance,  in  this  case,  that  the  watch  was  found  by 
the  defendant's  son,  and  by  him  delivered  to  his  father,  makes 
no  difference.  Had  the  promise  been  to  pay  the  finder,  and  the 
suit  were  brought  to  recover  the  reward,  it  would  present  a 
different  question.  Here  the  son  delivered  the  watch  to  the 
father,  and  authorized  the  father  to  receive  the  reward  for  him. 
If  the  son  had  a  right  to  detain  it,  the  father  had  the  same  right, 
and  his  refusal  to  deliver  it  to  the  owner,  without  payment  of 
the  reward,  was  no  conversion. 

Judgment  for  the  defendant. 

PiNDBB  OF  Lost  Pboperty  Entitled  to  Rewabd:  See  De$UmdeA  v.  WH- 
ton,  25  Am.  Deo.  187,  note  189,  where  the  subject  is  fally  disoossed;  also 
Loring  v.  BotUm,  7  Meto.  411,  and  Ryer  v.  Stockwell,  14Cal.  137,  both  citing 
the  principal  case. 

FrsfDXR  HAS  Lien  to  Extent  or  Oitkb:  See  note  to  Dedondea  ▼.'  WiUouj 
25  Am.  Dec.  180;  Preston  v.  Neale,  12  Gray,  223;  VaU  v.  Durant,  7  Allen, 
409. 

The  pbinoipal  cabs  is  distdtouished  in  Kmcaid  v.  EcuUm^  98  Mass.  141. 
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Nelson  v.  Boynton. 

[3  llBTOAUr,  896.] 

Pbomisb  of  Son  to  Pat  Note  or  his  Father,  in  case  the  promisee  shouM 
disoontiime  an  action  commenced  on  such  note,  is  within  the  statate  of 
frauds,  and  invalid  unless  it  is  in  writing. 

To  Pboyb  that  Attachment  was  made  on  Wbit  which  is  Lost,  a  per« 
son  who  saw  the  officer  sign  his  return  thereon  is  a  competent  witness^ 
and  it  is  not  necessary  that  the  officer  himself  should  be  called,  although 
he  is  within  the  process  of  the  court. 

Assumpsit  on  two  promissoiy  notes  given  by  the  father  of  the 
defendant  to  the  plaintiff.  At  the  trial  J.  Bossell  was  called  to 
prove  that  the  real  estate  of  the  elder  Boynton  was  attached  in 
the  former  suit  of  the  plaintiff  against  him,  and  testified  that 
the  writ  in  that  suit  was  lost;  that  he  wrote  the  return  upon  it, 
which  was  signed  by  one  Savoiy,  a  deputy  sheriff.  The  defend- 
ant objected,  on  the  ground  that  Savoiy  was  within  the  process 
of  the  court,  and  was,  therefore,  the  proper  person  to  prove  said 
attachment.  The  judge  overruled  this  objection.  The  other 
facts  sufficiently  appear  from  the  opinion. 

O.  P.  Lord^  for  the  defendant. 

HiUs,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  Questions  depending  upon  this  branch 
of  the  statute  of  frauds  are  often  attended  with  some  perplexity, 
on  account  of  the  difficulty  in  laying  down  a  general  rule,  by 
which  to  distinguish  a  guaranty,  or  mere  collateral  promise  for 
the  debt  of  another,  from  an  original  agreement,  upon  a  new 
and  independent  consideration,  when  the  subject  of  the  contract 
is  the  debt  or  default  of  another.  Our  own  statute  is  in  terms 
so  nearly  like  the  statute  22  Gar.  11.,  to  prevent  frauds  and  per- 
juries, that  the  English  authorities  upon  its  construction  are  en- 
titled to  the  same  consideration,  as  upon  questions  of  common 
law.  The  statute,  in  force  when  the  promise  in  question  was  al- 
leged to  have  been  made,  was  this:  ''  No  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  misdoings  of  another  person, 
unless  the  agreement,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  author- 
ized:" Stat.  1788,  c.  16,  sec.  1.  The  provision  in  the  revised 
statutes  is  in  nearly  the  same  terms,  and  of  the  same  legal  effect: 
R.  S.  74,  sec.  1. 
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The  object  of  the  statate  manifestly,  was  to  secure  the  highest 
and  most  satisfactory  sx)ecies  of  evidence,  in  a  case,  where  a 
party  without  apparent  benefit  to  himself,  enters  into  stipula- 
tions of  suretyship,  and  where  there  would  be  great  temptation,  on 
the  part  of  a  creditor,  in  danger  of  losing  his  debt  by  the  insolv- 
ency of  his  debtor,  to  support  a  suit  against  the  friends  or  rel- 
atives of  a  debtor,  a  father,  son,  or  brother,  by  means  of  false 
evidence;  by  exaggerating  words  of  recommendation,  encourage- 
ment to  forbearance,  and  requests  tot  indulgence,  into  positive 
contracts.  Some  things  under  the  statute  seem  to  be  well  set- 
tled; and  one  is,  that  to  bind  one  person  for  the  debt  or  default 
of  another,  there  must  not  only  be  a  promise  or  memorandum 
in  writing,  but  such  promise  must  be  made  on  good  considera- 
tion. The  statute  does  not  vary  the  rule  of  common  law,  as  to 
what  constitutes  a  valid  and  binding  promise;  to  every  such 
promise,  whether  oral  or  written,  there  must  be  a  good  consid- 
eration. A  promise  without  consideration  is  bad  by  the  common 
law,  as  nudum  pactum;  a  promise  on  good  consideration,  with- 
out writing,  if  for  the  debt  of  another,  is  bad  by  the  statute. 
To  bind  one  therefore,  for  the  debt  or  default  of  another,  both 
must  concur:  first,  a  promise  on  good  consideration,  and  sec- 
ondly, evidence  thereof  in  writing.  It  is  not  enough,  therefore* 
that  a  sufficient  legal  consideration  for  a  promise  is  proved,  if 
the  object  of  the  promise  is  the  payment  of  the  debt  of  another, 
for  his  account,  and  not  with  a  view  to  any  benefit  to  the  prom- 
isor. Some  expressions  of  a  contrary  opinion  are  to  be  found  in 
Ferley  v.  Spring,  12  Mass.  299;  but  they  se^  not  to  have  been 
called  for  by  the  case,  which  was,  no  doubt,  rightiy  decided  on 
the  facts  disclosed. 

The  terms  original  and  collateral  promise,  though  not  used  in 
the  statute,  are  convenient  enough,  to  distinguish  between  the 
cases,  where  the  direct  and  leading  object  of  the  promise  is,  to 
become  the  surety  or  guarantor  of  another's  debt,  and  those 
where,  although  the  effect  of  the  promise  is  to  pay  the  debt  of 
another,  yet  the  leading  object  of  the  imdertaker  is,  to  subserve 
or  promote  some  interest  or  purpose  of  his  own.  The  former, 
whether  made  before,  or  after,  or  at  the  same  time  with  the 
promise  of  the  principal,  is  not  valid,  unless  manifested  by 
evidence  in  writing;  the  latter,  if  made  on  good  consideration, 
is  unaffected  by  the  statute,  because,  although  the  effect  of  it  is 
to  release  or  suspend  the  debt  of  another,  yet  that  is  not  the 
leading  object,  on  the  part  of  the  promisor. 

In  case  one  says  to  another,  *'  deliver  goods  to  A.,  and  I  will 
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pay  you,"  it  is  binding,  though  by  parol,  because  A.,  though 
he  receives  the  goods,  is  never  liable  to  pay  for  thefti.  But  if, 
in  this  same  case,  he  says,  *'I  will  see  you  paid,"  or  "I  will 
pay,  if  he  does  not,"  or  uses  words  equivalent,  showing  that  the 
debt  is  in  the  first  instance  the  debt  of  A.,  the  undertaking  is 
collateral  and  not  valid,  unless  in  writing:  MoUaon  v.  Wharam, 
2  T.  R.  80;  Anderscm  v.  Hayman,  1  H.  Bl.  120.  In  these  cases, 
the  same  consideration,  which  is  the  consideration  of  the  prom- 
ise of  the  principal,  is  a  good  consideration  for  the  promise  of 
the  surety  or  collateral  promisor.  The  credit  is  given  as  well 
upon  the  original  consideration  of  the  principal,  as  the  col- 
lateral promise  of  the  surety,  and  is  a  good  consideration  for 
both:  D'Wol/v,  Babaud,  1  Pet.  500;  Toionsley  v.  SumraU,  2 
Id.  182.  The  distinction  between  the  different  classed  of  cases 
is  well  stated  in  Leonard  v.  Vredenburghf  8  Johns.  29  [5  Am. 
Dec.  317];  and  Farley  v.  Cleveland,  4  Cow.  432  [15  Am.  Dec. 
387J. ' 

The  statute  of  frauds,  says  Mr.  Justice  Bayley  in  Edwards  v. 
KeUy,  6  Mau.  &  Sel.  209,  was  aimed  at  cases,  where  a  debt  being 
due  from  one  person,  another  engaged  to  pay  it  for  him;  but 
where  one  promised  to  pay  the  debt  of  another,  in  order  to  re- 
lease property  in  which  he  or  his  employers  had  an  interest— as 
to  extricate  property  subject  to  distress,  on  promising  to  pay 
the  amount  due — ^it  was  neither  within  the  letter  nor  the  mis- 
chief of  the  act. 

But  it  has  been  argued  that  this  case  is  not  within  the  stat- 
ute, because  the  consideration  of  the  defendant's  promise  was 
the  discontinuance  of  an  action  commenced  by  the  plaintiff 
against  the  defendant's  father,  in  which  he  had  an  attachment 
on  real  estate;  and  this,  it  was  argued,  brings  it  within  the  case 
of  WWiam8  v.  Leper,  3  Burr.  1886,  and  that  class  of  cases,  in 
which  the  creditor  had  a  claim  or  lien  upon  property,  which 
was  discharged,  at  the  request  and  for  the  benefit  of  the  party 
promising.  That  is  the  class  of  cases,  where,  as  expressed  in 
Roberts  on  Frauds,  232,  the  statute  does  not  apply,  if  the  con- 
sideration ''  spring  out  of  any  new  transaction,  or  move  to  the 
party  promising  upon  some  fresh  and  substantive  ground  of  a 
personal  concern  to  himself."  In  the  latter,  there  is  no  doubt 
that  a  good  promise  may  be  made  by  parol,  and  it  is  independ-^ 
ent  of  the  statute. 

In  Williams  v.  Leper,  3  Burr.  1886,  the  landlord  was  about  dis- 
training for  rent,  and  the  defendant,  a  broker,  who  was  em- 
ployed to  sell  the  goods,  promised  to  pay  the  rent  if  the  plaint^ 
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iff  would  forbear  to  distrain.  It  -was  put  upon  the  ground  that 
the  direct  object  and  purpose  of  this  promise  were,  not  to  pay 
the  debt  of  another,  but  that  it  was  in  effect  a  release  and  trans- 
fer of  the  plaintiff^s  interest  in  the  goods,  and  that  the  leading 
object  of  the  promisor  was  to  obtain  this  transfer,  and  that  the 
discharge  of  the  rent  was  collateral  and  subsidiary. 

The  case  of  CasUing  v.  Atiberty  2  East,  325,  throws  much 
light  on  this  distinction.  The  plaintiff  had  a  lien,  as  broker, 
<m  policies  of  insurance,  sufficient  to  indemnify  him  against  his 
liabilities  for  his  principal,  and  the  defendant  had  an  interest  in 
having  them  transferred  to  him;  and,  to  induce  the  plaintiff  to 
-do  so,  promised  to  pay  the  debt  of  the  principal.  It  was  held 
that  this  was  not  within  the  statute.  It  was  considered  that 
though  the  discharge  of  the  principal  would  erentually  follow, 
yet  because  it  was  not  the  leading  object  of  the  transaction,  but 
4Uioth6r  and  quite  a  different  object,  viz.,  that  of  obtaining  the 
policies,  it  was  not  within  the  statute.  It  was  in  the  nature  of 
^  purchase  of  the  securities,  which  the  plaintiff  held  and  had 
^  right  to  hold.  So  in  the  case  of  Barrett  y.  Tniasett,  4  Taunt. 
117. 

The  rule  to  be  deriyed  from  the  decisions  seems  to  'be  this: 
iJiat  cases  are  not  considered  as  coming  within  the  statute,  when 
the  party  promising  has  for  his  object  a  benefit  which  he  did 
not  before  enjoy,  accruing  immediately  to  himself;  but  where 
Hlie  object  of  the  promise  is  to  obtain  the  release  of  the  person 
-or  properly  of  the  debtor,  or  other  forbearance  or  benefit  to 
him,  it  is  within  the  statute.  In  the  case  of  Fish  y.  Hatohinaon, 
2  Wils.  94,  the  plaintiff  had  sued  a  third  person,  and  the  de- 
fendant, in  consideration  that  he  would  stay  his  action,  prom- 
ised to  pay;  the  original  debt  still  subsisting.  It  was  held  that  it 
was  a  promise  for  the  debt  of  another,  and  within  the  statute. 
So  in  Jacbfon  v.  Bayner,  12  Johns.  291,  where  the  plaintiff  had 
«ued  the  defendant's  son,  although  the  defendant  stated,  at  the 
«ame  time,  that  he  had  taken  the  son's  property,  and  meant  to 
pay  his  debts;  it  was  held  not  binding  without  a  promise  in 
writing.  Many  other  cases  upon  the  construction  of  the  statute 
might  be  cited  to  illustrate  this  distinction. 

It  becomes  necessary  then  to  apply  the  rule,  thus  established, 
to  the  circumstances  of  the  present  case.  It  appears  that  in  the 
year  1834,  the  plaintiff  commenced  an  action  against  the  def  end- 
4inf  s  father,  on  two  promissory  notes,  and  attached  real  estate 
SB  security;  that  before  the  action  was  entered  in  court,  the  de- 
iendant  promised  the  plaintiff,  that  if  he  would  discontinue  his 
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suit,  he  would  pay  him  th&  amount  of  the  notes,  and  that  the 
suit  was  accordingly  discontinued.  It  further  appears  that  the 
notes  were  not  given  up,  nor  the  father  discharged.  They  were 
in  fact  the  same  notes,  on  which  the  action  is  now  brought. 

Under  these  circumstances,  the  court  are  of  opinion  that  the 
promise  was  within  the  statute  of  frauds;  a  promise  to  pay  the 
debt  of  the  father;  and  therefore,  though  made  on  good  consid- 
eration, was  not  valid,  without  a  promise  or  memorandum  of 
the  agreement  in  writing.  For,  although  the  effect  of  the  dis- 
continuance of  the  action  was  to  discharge  the  attachment,  yet 
that  was  incidental  only,  and  the  leading  object  and  purpose 
were  the  relief  and  benefit  of  the  father,  and  not  of  the  son. 
It  d  jes  not  appear  that  the  son  had  any  interest  in  the  estate 
released,  or  object  or  purpose  of  his  own  to  subserve.  It  is  the 
oixlinaiy  case  of  a  son  becoming  surety  for  the  father's  debt,  in 
consideration  of  surceasing  a  suit,  or  other  forbearance,  and 
therefore,  not  being  in  writing,  is  within  the  statute.  And  al- 
though the  forbearance  would  be  a  good  consideration  for  such 
a  promise,  if  proved  by  written  evidence,  yet  the  consideration 
was  not  of  such  a  character  as  to  constitute  a  new  and  original 
transaction  between  these  parties. 

The  court  below,  having  expressed  a  different  opinion,  and 
instructed  the  jury  that  this  bargain,  if  they  found  it  had  been 
so  made,  was  an  original  undertaking  by  the  defendant,  for  a 
new  consideration,  and  was  not  therefore  within  the  statute  of 
frauds,  and  also  that,  notwithstanding  the  notes  were  not  given 
up,  nor  the  father  discharged,  still,  if  there  was  a  consideration 
for  the  promise,  that  the  promise  need  not  be  in  writing;  this 
court  are  of  opinion,  that  the  verdict  rendered  for  the  plaintiff, 
in  pursuance  of  these  instructions,  must  be  set  aside,  and  a  new 
trial  granted. 

It  appears  by  the  dates  of  the  notes,  that  nearly  six  years  had 
elapsed,  when  the  former  action  was  brought  against  the  father 
on  the  notes,  whether  six  years  had  elapsed  from  the  times  at 
which  tha  causes  of  action  on  them  respectively  accrued,  when 
the  suit  was  discontinued,  whether  they  were  attested  notes,  or 
whether  any  new  promise  had  been  made,  to  take  them  out  of 
the  operation  of  the  statute  of  limitations,  does  not  appear.  If 
at  the  time  of  that  discontinuance  the  statute  of  limitations  had 
actually  taken  effect,  so  that  the  discontinuance  of  the  action 
was,  in  effect,  a  discharge  of  the  debt,  by  a  discharge  of  all  rem- 
edy to  recover  it,  so  that  the  promise  of  the  son  may  be  consid- 
ered as  having  procured  the  discharge  of  the  debt  due  from  the 
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father,  it  might  present  a  different  question,  on  which  we  are 
not  called,  by  the  present  state  of  facts,  to  give  an  opinion.  The 
instructions  to  the  juiy  were  not  given  with  reference  to  any 
such  case:  See  9  Yt.  136.^ 

An  exception  was  taken  to  the  admission  of  the  testimony  of 
Bussell,  to  prove  the  fact  of  an  attachment  in  the  former  suit. 
The  writ  on  file  was  undoubtedly  the  primary  and  proi>er  evi- 
dence to  prove  the  attachment.  But  in  case  of  its  loss,  and 
upon  satisfactory  proof  of  that  fact,  we  do  not  perceive  why  its 
existence  and  contents  may  not  as  well  have  been  proved  by 
that  witness,  as  by  the  testimony  of  the  officer  who  served  and 
returned  it.  The  testimony  of  Bussell,  in  regard  to  that  of  the 
officer,  can  not  be  deemed  secondary.  It  does  not  presuppose 
the  existence  of  evidence  of  a  higher  nature,  which  must  first 
be  adduced.  In  regard  to  the  writ  itself,  both  are  secondary; 
but  after  proof  of  its  loss,  the  memory  of  any  one  who  saw  it, 
and  can  testify  to  its  contents,  is  of  as  high  a  nature  as  that  of 
another,  offered  to  prove  the  same  fact. 

Verdict  set  aside,  and  a  new  trial  grai^d. 

Tbomise  to  Pat  Dsbt  of  Anothkb  is  mot  wmuN  the  Statctx  of 
Fbauss  and  need  not  be  in  writing,  when  the  promise  arises  out  of  some  new 
and  original  consideration  of  benefit  or  harm  between  the  newly  contracting 
parties:  Alger  v.  ScotnUe,  1  Gray,  397;  Jepherson  v.  HuiUy  2  Allen,  423;  Burr 
V.  WUcox,  13  Id.  273;  Furbith  v.  Ooodnow,  98  Mass.  300;  Ames  v.  Foster, 
106  Id.  403;  WOlis  v.  Brown,  118  Id.  138;  aifford  v.  Luhring,  69  HL  402; 
PiaU  y.  U.  S.,  22  Wall.  606;  Stewart  t.  Hinkley,  1  Bond,  568,  all  citing  the 
principal  case.  See  also  Anderson  t.  Davis^  31  Am.  Deo.  612,  note  614, 
where  other  cases  are  collected. 

Ck>Li.ATEBAL  pBOMiss  IS  WITHIN  Statutb,  and  most  be  in  writing:  CwrUs 
▼.  Brown,  5  Cosh.  491;  Dows  v.  Swett,  120  Mass.  323;  Davis  v.  Oaverly,  Id. 
416;  Eddij  v.  Roherti,  17  Bl.  507;  HiU  v.  WeUs,  Id.  91,  all  citing  the  princi- 
pal case;  Andernon  v.  Davis,  31  Am.  Dec.  612. 

Thb  principal  case  is  CITED  in  Stone  t.  WaJher,  13  Gray,  615,  and  in  Clay 
V.  Walton,  9  CaL  334,  as  explaining  clearly  the  distinction  between  '*  original*' 
and  "  collateral;'*  and  in  Bi-%ghtman  y.  Hicks,  108  Mass.  247,  to  the  point 
that  when  property  subject  to  a  lien  is  transferred  by  the  debtor  to  a  third 
person,  the  latter  is  not  liable  to  an  action  by  the  creditor  unless  he  made  a 
direct  promise  either  to  the  debtor  or  to  the  creditor  to  pay  them;  and  that 
sach  a  promise  to  a  creditor  who  neither  gives  up  his  claim  against  the  origi- 
nal debtor,  nor  any  lien  upon  the  property,  is  a  promise  to  answer  for  the  debt 
ol  another  and  must  be  in  writing  within  the  statute  of  frauds. 

1.  AwUrwn  t.  IknU;  8.  C,  31  Am.  Dm.  612. 
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FosTEB  V.  Mansfield. 

[3  liKTOALr,  412.] 

f>EiD  OF  Land  Execxtted,  Acknowledged,  and  Dblivsbbd  to  Thibd 
Person  to  be  by  him  delivered  to  the  grantee  after  the  grantor's  death, 
when  80  delivered,  takes  effect  as  from  the  date  of  the  first  delivery,  and 
divests  the  estate  of  the  grantor  as  from  that  time. 

Petition  for  partition.  The  petitioners  claimed  to  be  seised, 
in  right  of  the  wife,  as  tenants  in  common  with  the  respondent. 
The  respondent  claimed  that  he  was  sole  seised.  The  female 
petitioner  and  the  respondent  were  the  only  children  and  heirs 
•of  John  Mansfield,  deceased.  The  respondent  was  the  grantee 
referred  to  in  the  opinion.  The  other  facts  sufficiently  appear 
from  the  opinion. 

K  J.  Lardy  for  the  petitioners. 

Ward,  for  the  respondent. 

By  Court,  Shaw,  C.  J.  Whether,  when  a  deed  is  executed, 
^hnd  not  immediately  delivered  to  the  grantee,  but  handed  to  a 
stranger,  to  be  delivered  to  the  grantee  at  a  future  time,  it  is  to 
be  considered  as  the  deed  of  the  grantor  presently,  or  as  an 
escrow,  is  often  matter  of  some  doubt;  and  it  will  generally  de- 
pend rather  on  the  words  used  and  the  purposes  expressed  than 
upon  the  name  which  the  parties  give  to  the  instrument.  Where 
the  future  delivery  is  to  depend  upon  the  payment  of  money,  or 
the  performance  of  some  other  condition,  it  will  be  deemed  an 
escrow.  Where  it  is  merely  to  await  the  lapse  of  time,  or  the 
happening  of  some  contingency,  and  not  the  performance  of  any 
condition,  it  will  be  deemed  the  grantor's  deed  presently.  Still 
it  will  not  take  effect  as  a  deed,  until  the  second  delivery;  but 
when  thus  delivered,  it  will  take  effect  by  relation,  from  the  first 
delivery.  But  this  distinction  is  not  now  very  material,  because 
where  the  deed  is  delivered  as  an  escrow,  and  afterwards,  and 
before  the  second  delivery,  the  grantor  becomes  incapable  of 
making  a  deed,  the  deed  shall  be  considered  as  taking  effect 
from  the  first  delivery,  in  order  to  accomplish  the  latent  of  the 
grantor,  which  would  otherwise  be  defeated  by  the  intervening 
incapacity:  WheeXvyrighl  v.  Wheelioright,  2  Mass.  454  [3  Am. 
Dec.  66].  The  cases  there  cited  fully  justify  this  position;  and 
the  principal  is  recognized  in  Hatch  v.  Hatch,  9  Mass.  310  [6 
Am.  Dec.  67]. 

This  principle  governs  the  present  case.  Mansfield,  the 
^^rantor,  beinpf  seised  of  the  land,  executed  and  acknowledged 
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a  deed,  and  delivered  it  to  Dr.  Shed,  with  a  request  that  he 
wotdd  deliver  it  to  the  grantee,  after  his,.the  grantor's,  decease; 
-which  he  did.  Then,  by  relation,  the  deed  took  efiEect,  as  at 
the  time  of  the  first  delivery,  and  divested  the  estate  of  the 
^[rantor,  as  from  that  time. 

It  is  immaterial  to  inquire,  what  would  have  been  the  efiEect, 
if  the  grantor  had  recovered  from  his  sickness  and  taken  back 
the  deed.  As  the  estate  did  not  effectually  pass  till  the  second 
•deliveiy,  if  that  second  delivery  had  been  prevented,  it  would 
probably  have  been  held  that  it  was  wholly  inoperative.  Nor  is 
it  material  to  inquire  whether  such  deed  would  have  been  valid 
against  creditors.  Had  the  deed  been  executed  in  the  most 
formal  manner,  and  delivered  to  the  son  himself,  in  presence 
of  witnesses,  if  made  without  valuable  consideration,  it  could 
not  avail  against  creditors. 

Judgment  on  the  verdict  for  the  respondent. 


DsiJVBBT  OF  DzBD  TO  Gkantsb  AFTER  Gbantor*8  Dsath:  See  CfUmore  v. 
ITkiteMes,  31  Am.  Deo.  663,  note  569;  J<me8  v.  Jones,  16  Id.  35,  note  39; 
^bero  the  subject  is  folly  discussed.  Tbe  principal  case  is  cited  in  0* Kelly 
T.  O* Kelly ^  8  Meto.  439,  and  in  Wallace  v.  Harris,  32  Mich.  398,  in  support 
•of  the  rule  that  a  delivery  to  another  to  be  delivered  after  the  grantor's 
death  is  a  good  delivery,  and  relates  back  to  the  first  delivery. 

Thb  principal  cask  18  CITED  to  the  point  that  delivery  to  a  third  person  for 
the  nse  of  the  grantee,  on  a  f ature  event,  is  a  good  delivery  presently,  in  the 
following  cases:  Shaw  v.  ffaytoard,  7  Cosh.  175;  Timothy  v.  Wright,  8  Gray, 
JS27;  Jiaiher  v.  Corliss,  103  Mass.  571;  Began  v.  Howe,  121  Id.  426;  and 
Marsh  v.  AusUn,  1  Alien,  238,  and  in  Blanchard  v.  BlacksUyne,  102  Mass.,  to 
the  point  that  a  delivery  to  an  agent  is  as  effectoal,  as  into  the  hands  of  th« 
grantee  himself . 


OUMMINGS    V.  AbNOLD. 

[3  MxTGAUr,  486.] 
WSITTEN  OONTRACI  MAT  BE  ALTERED  BT  SCTBSEQTTENT  PaROL  AoRBEMBHT, 

where  the  alteration  is  made  on  a  good  consideration  and  before  any 
breach  of  the  contract.  And,  in  an  action  for  a  breach  of  the  written 
contract,  such  alteration  may  be  proved,  although  the  oral  agreement  be 
within  the  operation  of  the  statute  of  frauds. 

AssuHPsrr.     The  opinion  states  the  case. 

B.  Sumner,  for  the  defendants. 

Codman,  for  the  plaintiffs. 

By  Ck>iirt,  Wilde,  J.     This  case  comes  before  ns  on  excep- 
tions to  the  rolings  of  the  court  at  the  trial,  whereby  the  eyi- 
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dence  offered  hj  the  defendants  was  rejected,  on  the  ground 
that  the  facts  offered  to  be  proved  would  not  constitute  a  legal 
defense.  The  action  is  founded  on  a  written  contract,  by  which 
the  defendants  undertook  to  deliver  to  the  plaintiffs,  at  a  stip- 
ulated price,  a  certain  quantity  of  cloths  for  printing,  from  time 
to  time,  between  the  twenty-sixth  day  of  October,  1838,  and  the 
first  of  March  following. 

The  defendants  admit  that  the  written  contract  was  not  per- 
formed by  them  according  to  the  terms  of  it;  and  they  rely  on 
two  oral  agreements,  made  subsequently  to  the  execution  of  the 
written  contract,  by  the  last  of  which  it  was  agreed  that  the 
plaintiffs  should  pay  cash  for  the  goods  to  be  sent  to  them  by  the 
defendants — they  discounting  five  per  cent,  on  the  stipulated 
price,  whenever  the  goods  sent  should  amount  to  the  value  of 
one  thousand  dollars,  not  before  paid  for;  that,  under  this  last 
verbal  agreement,  the  defendants  delivered  one  hundred  and 
fifty  pieces  of  goods,  and  that  the  plaintiffs  refused  to  perform 
said  agreement  on  their  part.  The  defendants  also  offered  to 
prove  that  each  of  these  verbal  agreements  was  made  on  a  legal 
and  good  consideration.  The  question  is,  whether  these  facts, 
if  proved,  would  constitute  a  legal  defense  to  the  action.  The 
general  rule  is,  that  no  verbal  agreements  between  the  parties  to 
a  written  contract,  made  before  or  at  the  time  of  the  execution 
of  such  contract,  are  admissible  to  vary  its  terms  or  to  affect  its 
construction.  All  such  verbal  agreements  are  considered  as  va- 
ried by  and  merged  in  the  written  contract.  But  this  rule  does 
not  apply  to  a  subsequent  oral  agreement  made  on  a  new  and 
valuable  consideration,  before  the  breach  of  the  contract.  Such 
a  subsequent  oral  agreement  may  enlarge  the  time  of  perform- 
ance, or  may  vary  any  other  terms  of  the  contract,  or  may  waive 
and  discharge  it  altogether. 

This  rule  is  laid  down  by  Lord  Denman,  in  Goss  v.  Lord  Nu^ 
gent,  5  Bam.  &  Adol.  65,  as  a  well-established  principle,  in  these 
terms:  ''After  the  agreement  has  been  reduced  into  writing,  it  is 
competent  to  the  parties,  at  any  time  before  breach  of  it,  by  a 
,new  contract  not  in  writing,  either  altogether  to  waive,  dissolve, 
or  annul  the  former  agreement,  or  in  any  manner  to  add  to,  or 
subtract  from,  or  vary,  or  qualify  the  terms  of  it,  and  thus  to 
make  a  new  contract;  which  is  to  be  proved,  partly  by  the  writ- 
ten agreement,  and  partly  by  the  subsequent  verbal  terms  en- 
grafted upon  what  will  be  thus  left  of  the  written  agreement." 

The  same  principle,  substantially,  is  maintained  by  numerous 
cases  both  in  England  and  in  this  countiy:  MUlon  v.  Edgworih^ 
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5  Bro  P.  C.  (2d  ed.)  313;  BuU.  N.  P.  162;  1  Mod.  262;^  2  Id. 
259;»  12  Id.  538f  3  T.  R.  590;*  1  East,  631,-*  12  Id.  578;«  1  Esp. 
54;^  3  Stark.  Ev.  1002;  Chit.  Con.  (5th  Am.  ed.)  108;  14  Johns. 
330;'  9  Cow.  115;»  1  Johns.  Cas.  22;"  3  Id.  60;"  3  Johns.  531;" 
12  Wend.  446;"  13  Id.  71;"  9  Pick.  298;"  13  Id.  446;"  2  Watts, 
456;"  6  Cow.  497;"  7  Id.  50;"  3  Faiif.  441;*»  4  N.  H.  40;«  6 
Halst  174,-"  1  A  K.  Marsh.  582." 

In  Ikno  y.  TuMUy  4  Mass.  414  [3  Am.  Deo.  226],  it  was  de- 
cided that  where  the  promisee  of  a  note  payable  at  a  day  cer- 
tain contracts,  at  the  time  the  note  is  given,  not  to  demand  pay- 
ment of  it,  until  a  certain  time  after  its  maturity,  such  contract 
is  a  collateral  promise,  for  the  breach  of  which,  if  there  be  a 
legal  consideration,  an  action  may  lie;  but  that  it  is  no  bar  to 
an  action  on  the  note,  when  due  by  the  terms  of  it.  But  this 
case  was  decided  on  the  ground  that  the  agreement,  offered  to 
be  proved  in  the  defense,  was  made  at  the  time  of  making  the 
note,  and  was  repugnant  to  the  terms  of  it.  This  decision, 
therefore,  is  not  inconsistent  with  the  doctrine  maintained  in 
the  cases  cited. 

But  the  plaintiffs'  counsel  contends,  that  however  the  general 
principle  may  be,  as  to  the  effect  of  a  parol  agreement  on  a  pre- 
vious written  contract,  it  is  not  applicable  to  the  present  case, 
the  parol  agreement  being  void  by  the  statute  of  frauds;  and 
that  to  allow  a  parol  agreement  to  be  engrafted  upon  a  written 
contract,  would  let  in  all  the  inconveniences  which  were  in- 
tended to  be  obviated  by  the  statute.  In  considering  this  ob- 
jection, we  have  met  with  many  conflicting  decisions,  but  for 
which,  we  should  have  had  but  little  diffictdty  in  disposing  of 
the  question  raised.  And  notwithstanding  the  doubts  excited 
by  some  of  these  decisions,  we  have  been  brought  to  a  conclu- 
sion which  coincides,  as  we  think,  with  the  true  meaning  of  the 
statute.  The  language  of  the  fourth  section  (Rev.  Stats.,  c.  74), 
on  which  the  question  depends,  is  peculiar.  It  does  not  re- 
quire that  the  note  or  memorandum  in  writing  of  the  bargain 

1.  fdavordt  v.  Weeki.  13.  BrnosUr  v.  Cownrtyman, 

3.  Bdwardi  t.  Weda,  14.  DOacroix  v.  Sulkleif. 

8.  Jfay  T.  Kinff,  16.  Mtmro9  t.  Perkint;  S.  O.,  90  Am.  Deo.  478. 

4.  UUUr  T.  Holland.  16.  Bickardion  t.  Hooper 

5.  Heard  v.  Wadkam,  17.  Vicary  v.  Moore, 

6.  WkiU  T.  Parkin,  18.  Frott  T.  BoertU, 

7.  Thretk  v.  Rake.  19.  Dearborn  v.  Crou, 

8.  Xatttmore  t.  Harten,  20.  Low  v.  TreadweU, 

f .  Bailqf  T.  Jokneon,  31.  Bobinson  v.  Batckelder. 

10.  KeaUngy,  Price;  S.  0.,  1  hm,  Deo. 93.  32.  Perrine  v.  Cheeeeman;  S.  O.,  19  Am.Dee.  889 
IL  Ballard  v.  Walker,  23.  Trumbo  v.  CurtwrighU 

13.  Flem<ngr,Gia>erU 
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should  be  signed  hj  both  the  contractmg  parties,  bat  only  *'  hj 
the  party  to  be  charged  thereby,  or  by  some  person  thereunto- 
by  him  lawfully  authorized." 

*'  The  principal  design  of  the  statute  of  frauds  was,"  as  Lord 
Ellenborough  remarks,  in  Cufy.  Penn,  1  Mau.  k  Sel.  26,  "  that 
parties  should  not  have  imposed  on  them  burdensome  contracts 
which  they  never  made,  and  be  fixed  with  goods  which  they 
never  contemplated  to  purchase."  The  statute,  therefore,  re- 
quires a  memorandum  of  the  bargain  to  be  in  writing,  that  it 
may  be  made  certain;  but  it  does  not  undertake  to  regulate  its 
performance.  It  does  not  say  that  such  a  contract  shall  not  be 
varied  by  a  subsequent  oral  agreement  for  a  substituted  perform- 
ance. That  is  left  to  be  decided  by  the  rules  and  principles  of 
law  in  relation  to  the  admission  of  parol  evidence  to  vary  the 
terms  of  written  contracts.  We  have  no  doubt,  therefore,  that 
accord  and  satisfaction,  by  a  substituted  performance,  would  be 
a  good  defense  in  this  action.  So  if  the  plaintiffs  had  paid  for 
the  goods,  according  to  the  oral  agreements  to  pay  cash  or  give- 
securiiy,  and  the  defendants  had  thereupon  completed  the  de- 
livery of  the  goods  contiracted  for,  it  would  have  been  a  good 
performance  of  the  written  contract.  This  has  been  prevented 
(if  the  defendants  can  prove  what  they  offered  to  prove)  by  the 
plaintiffs'  refusal  to  perform  on  their  part  a  fair  and  valid  con- 
tract. And  it  is  a  well-settied  principle  that  if  two  contracting^ 
parties  are  bound  to  do  certain  reciprocal  acts  simultaneously, 
the  offer  of  one  of  the  parties  to  perform  the  contract  on  his- 
part,  and  the  refusal  of  the  other  to  comply  with  the  contract 
on  bis  part,  will  be  equivalent  to  a  tender  and  refusal;  and  in 
the  present  case,  we  think  it  equivalent  to  an  accord  and  satis- 
faction, which  was  prevented  by  the  fault  of  the  plaintiffs,  who 
agreed,  for  a  valuable  consideration — ^if  what  the  defendants 
offered  to  show  be  true — ^to  vary  the  terms  of  the  written  con- 
tract as  to  the  time  of  payment,  and  afterwards  refused  to  com- 
ply with  their  agreement.  If  the  defendants  on  their  part  had 
refused  to  perform  the  verbal  agreement,  then  indeed  it  could 
not  be  set  up  in  defense  of  the  present  action;  for  the  party, 
who  sets  up  an  oral  agreement  for  a  substituted  performance  of 
a  written  contract,  is  bound  to  prove  that  he  has  performed,  or 
has  been  ready  to  perform,  the  oral  agreement. 

This  distinction  avoids  the  difficulty  suggested  in  some  of  the 
cases  cited,  where  it  is  said,  that  to  allow  a  party  to  sue  partiy 
on  a  written  and  partiy  on  a  verbal  agreement,  would  be  in  di- 
rect opposition  to  the  requisitions  of  the  statute;  and  it  un-- 
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doubtedly  would  be;  bat  no  party  haying  a  right  of  action  can 
be  compelled  to  sue  in  this  form.  He  may  always  declare  on 
the  written  contract;  and  unless  the  defendant  can  prove  per- 
formance according  to  the  terms  of  the  contract,  or  according  to 
the  agreement  for  a  substituted  performance,  the  plaintiff  would 
be  entitled  to  judgment.  We  think,  therefore,  that  the  evidence 
of  the  oral  agreements,  offered  at  the  trial,  should  have  been  ad- 
mitted; the  same  not  being  within  the  statute  of  frauds,  and  the 
evidence  being  admissible  by  the  rules  of  law. 

In  support  of  this  view  of  the  case,  I  shall  not  attempt  to 
reconcile  all  the  conflicting  opinions  which  have  been  held  in 
similar  or  nearly  similar  cases^  some  of  which  appear  to  have- 
been  decided  on  very  subtle  and  refined  distinctions.  I  will, 
however,  refer  to  a  few  decisions  which  bear  directly  on  the  pres- 
ent case.  The  case  of  Cuff  v.  Penn,  1  Mau.  &  Sel.  21,  is  a  strong- 
authority  in  favor  of  the  defendants,  as  the  facts,  on  which  the 
decision  in  that  case  depended,  are  in  all  respects  substantially 
similar  to  those  offered  to  be  proved  in  this  action.  That  was- 
an  action  for  assumpsit  for  not  accepting  a  quantity  of  bacon, 
which  by  a  written  contract  the  defendant  agreed  to  purchase- 
of  the  plaintiff,  to  be  delivered  at  certain  fixed  times.  After  a 
part  of  the  bacon  had  been  delivered,  the  defendant  requested 
the  plaintiff,  as  the  sale  was  dull,  not  to  press  the  delivery  of  the 
residue,  and  the  plaintiff  assented.  The  defendant  afterwarda 
refused  to  accept  the  residue,  and  set  up  the  statute  of  frauds  in 
defense;  but  the  court  held,  that  there  was  a  parol  dispensation 
of  the  performance  of  the  written  contract,  as  to  the  times  of 
delivery,  which  was  not  affected  by  the  statute  of  frauds.  Lord 
EUenborough  says:  ''I  think  this  case  has  been  argued  very 
much  on  a  misunderstanding  of  the  statute  of  frauds,  and  the 
question  has  been  embarrassed  by  confounding  two  subjects 
quite  distinct:  namely,  the  provision  of  the  statute,  and  the  rule 
of  law  whereby  a  party  is  precluded  from  giving  parol  evidence 
to  vary  a  written  contract."  ''  It  is  admitted,"  he  adds,  in  an- 
other part  of  his  opinion,  **  that  there  was  an  agreed  substitution 
of  other  days  than  those  originally  specified  for  the  performance 
of  the  contract;  still  the  contract  remains.  Suppose  a  delivery 
of  live  hogs  instead  of  bacon  had  been  substituted  and  accepted;, 
might  not  that  have  been  given  in  evidence  as  accord  and  satis- 
faction ?  So  here  the  parties  have  chosen  to  take  a  substituted 
performance." 

The  principle  on  which  this  case  was  decided  is  laid  down  m 
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Beyeral  other  cases,  some  of  which  have  been  already  cited  on 
the  other  point  of  defense. 

At  the  argument  of  the  case  of  Ooss  y.  Lord  Nugent^  Parke, 
J.,  remarked,  that  **  in  Cuffy,  Perm,  and  some  other  cases  re- 
lating to  contracts  for  the  sale  of  goods,  above  ten  pounds,  it 
has  been  held,  that  the  time  in  which  the  goods,  by  the  agree- 
ment in  writing,  were  to  be  delivered,  might  be  extended  by 
a  verbal  agreement.  But  I  never  cotlld  understand  the  prin- 
ciple on  which  those  cases  proceeded;  for  the  new  contract  to 
deliver  within  the  extended  tmie  must  be  proved  partly  by  written 
and  partly  by  oral  evidence."  But  there  is  no  necessity  for  the 
plaintiff  to  declare  partly  on  the  written  and  partly  on  the  oral 
agreement.  He  may  always,  as  before  remarked,  declare  on  the 
written  contract,  and  the  defendant  will  be  bound  to  prove  a 
performance  according  to  the  terms  of  it,  or  according  to  the 
terms  of  a  substituted  performance;  and  performance  in  either 
way  may  be  proved  by  parol  evidence:  2  Watts  &  Serg.  218.* 

Lord  Denman,  who  delivered  the  opinion  of  the  court  in  Ooas 
V.  Lord  Nugenty  does  not  question  the  correctness  of  the  decision 
in  Guffy.  Penn;  and  his  remarks  on  another  branch  of  the  stat- 
ute of  frauds  seem  to  be  confirmatory  of  the  principle  laid  down 
by  Lord  Ellenborough  in  the  latter  case.  ''  It  is  to  be  observed," 
he  says,  **  that  the  statute  does  not  say  in  distinct  terms,  that 
all  contracts  or  agreements  concerning  the  sale  of  lands  shall  be 
in  writing;  all  that  it  enacts  is,  that  no  action  shall  be  brought 
unless  they  are  in  writing;  and  there  is  no  clause  which  requires 
the  dissolution  of  such  contracts  to  be  in  writing."  Li  that  ac- 
tion, however,  the  plaintiff  declared  x>ai^y  on  the  written  and 
partly  on  the  verbal  contract,  and  on  that  ground  it  was  right- 
fully enough  decided  that  the  action  could  not  be  maintained. 

In  StotveU  v.  Eobinsan,  3  Bing.  N.  R.,  928,  and  5  Scott,  196, 
it  was  held,  that  the  time  for  the  performance  of  a  written  con- 
tract for  the  sale  of  lands  could  not  be  enlarged  by  a  subsequent 
oral  agreement,  although  that  agreement  was  pleaded  by  the 
defendant  as  a  bar  to  the  action.  The  plea  was,  that  at  the 
time  stipulated  for  the  performance  of  the  written  contract, 
neither  party  was  ready  to  complete  the  sale;  and  the  time  for 
the  performance  was  agreed  by  the  parties  to  be  postponed. 
That  decision  seems  to  be  founded  on  the  doubt  suggested  by 
Parke,  J.,  in  Ooss  v.  Lord  Nugent ,  and  upon  the  decision  in  that 
case,  without  noticing  the  distinction  in  the  two  cases.  And  it 
appears  to  us,  that  the  case  of  Stowell  v.  Robinson  was  decided 

1.  MeCombs  t.  McKaman, 


Digitized  by 


Googit 


Uarch,  1842.]  Cuhmings  v.  Arnold.  161 

on  a  mistaken  construction  and  application  of  the  statute  of 
frauds;  and  that  the  distinction  between  the  contract  of  sale, 
which  is  required  to  be  in  writing,  and  its  subsequent  perform- 
ance»  as  to  which  the  statute  is  silent,  was*  overlooked,  or  not 
sufficientij  considered  by  the  court;  otherwise,  the  decision  per- 
haps might  have  been  different.  We  think  there  is  no  substan* 
tial  difference,  so  far  as  it  relates  to  the  statute  of  frauds,  be- 
tween the  plea  in  that  case  and  the  plea  of  accord  and  satisfac- 
tion, or  a  plea  that  the  written  contract  had  been  totally 
dissolved,  before  breach,  by  an  oral  agreement;  either  of  which 
pleas  would  have  been  a  good  and  sufficient  bar  to  the  action. 
We  are  aware  that  the  principle  on  which  StoweU  v.  Robinson 
was  decided,  is  supported  by  other  English  cases  cited;  but  the 
principle  on  which  the  case  of  Cuff  v.  Perm  was  decided,  is  in 
our  judgment  more  satisfactory  and  better  adapted  to  the  ad- 
ministration of  justice  in  this  and  similar  cases. 

It  is  to  be  observed  in  the  present  case,  that  the  oral  agree- 
ments, offered  to  be  proved  by  the  defendants,  did  not  vary  the 
terms  of  the  written  contract  as  to  its  performance  on  their 
part;  the  only  alteration  was  as  to  the  time  of  payment  by  the 
plaintiffs.  Such  an  alteration,  made  on  a  good  considerati«.in, 
and  before  any  breach  of  the  contract,  may,  we  thiok,  be 
proved,  without  any  infringement  of  the  statute  of  frauds  or 
any  principle  of  law. 

New  trial  granted. 

Pabol  Aobeement  mat  be  Madb  on  Basis  of  Pbiob  Wbittbn  Ck>NTBACT: 
See  Blaadell  v.  Souther,  6  Gray,  151;  Kennebec  Co.  v.  Augusta  /.  <6  B.  Co., 
Id.  208;  PiaU  v.  U.  S.,  22  Wall.  607;  Emer$on  v.  Slater,  22  How.  (U.  S.)  42; 
Morgan  v.  Butterjield,  3  Mich.  623,  all  citing  the  principal  case.  See  also 
Vicary  v.  Moore,  27  Am.  Dec.  323,  note  327;  Desharzo  v.  Lewis,  24  Id.  769; 
Blood  y.  Ooodrieh,  Id.  121,  note  129,  where  other  cases  are  collected. 

Pabtibs  may  Eniabqe  TntB  of  Pebformance  of  Written  Contbact 
by  parol  agreement:  Rochwood  v.  Alcott,  3  Allen,  462;  Lemed  v.  Wanne' 
macher,  9  Id.  418;  Bacon  v.  Co66,  45  111.  56,  all  citing  the  principal  case. 
See  also  note  ix>  Blood  v.  Goodrich,  24  Am.  Dec  129,  where  cases  are  collected; 
Detharzo  v.  Lewis,  Id.  769. 

The  principal  case  is  distinguished  in  Loring  v.  Alden,  3  Mete.  579, 
and  followed  in  Steams  v.  JIall,  8  Cush.  31,  34,  and  in  WhiUier  v.  Dana,  10 
Allen,  326,  327. 

Am,  dso.  Vol..  zzxyn— 11. 
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PlANTBBS'   BaI^  v.   MARinTAM, 

[6  HowABD,  88T.] 

Tbe  Usaois  anb  CnsTOMB  OF  A  Bank  Bnn>  thb  Pabtibs  to  a  note  i 
payable  there. 
.  Whbke  bt  thb  Custom  of  a  Bake  ths  Maker  of  a  Notb  payable  there 
hai  until  the  doee  of  baeinees  hours  within  which  to  pay,  a  demand  of 
payment  will  not  be  sufficient  to  charge  the  indonen  unleie  the  note  ia 
left  at  the  bank  until  the  doee  of  business  hours. 

Assumpsit  on  a  promissoiy  note  executed  by  Marlrham  and 
indorsed  to  the  Planters'  bank.  The  note  was  made  payable  at 
the  Commercial  bank  of  Natchez.  The  evidence  on  tiie  trial 
established  that  by  the  custom  of  that  bank,  the  maker  of 
notes  payable  there  had  until  three  o'clock  to  pay  them;  it  also 
appeared  that  the  note  in  question  had  been  there  presented  b/ 
the  agent  of  the  Planters'  bank  before  the  close  of  business 
hours,  and  that  upon  payment  being  refused  he  had  withdrawn, 
taking  with  him  the  note.  The  indorsers  upon  the  note,  de- 
fendimts  in  the  action,  requested  the  court  to  charge  the  jury, 
that  the  custom  of  the  bank  was  binding  upon  the  parties  to 
the  note,  and  that  if  such  a  custom  as  that  mentioned  above  had 
been  established,  then  that  the  note  was  not  payable  before 
three  o'clock,  and  no  demand  before  that  time  would  be  sufficient 
to  bind  the  indorsers,  unless  the  note  v^as  left  at  the  bank. 
This  instruction  was  refused  and  the  jury  was  informed  by  the 
court  that  a  demand  of  payment  at  any  time  between  ten  and 
three  o'clock  would  be  sufficient. 

(7.  8.  YergeTy  for  the  plaintiff  in  error. 

WUkinaan^  conira. 
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By  Court,  Tbotteb,  J.  The  opinion  of  the  court  below,  as 
expressed,  was  certainly  erroneous.  The  law  upon  this  subject 
is  well  settled  by  numerous  and  repeated  decisions  of  the  most 
respectable  courts  in  this  country;  that  where  a  contract  is 
made  with  a  banking  corporation,  or  a  note  is  made  payable 
there,  the  usage  and  custom  of  the  bank  constitute  a  part  of 
the  contract,  and  the  parties  so  contracting  are  bound  by  it;  not 
upon  the  ground  that  this  usage  changes  the  general  rules  of 
law,  but  that  by  so  contracting  they  have  impliedly  consented 
to  be  bound  by  it,  and  to  substitute  it  for  the  general  law.  This 
is  the  principle  of  the  decision  in  the  case  of  Jones  v.  Fail,^  4 
Mass.  251;  and  also  of  that  in  1  Pet.  33.'  When  the  custom  of 
the  bank  is  known  to  the  contracting  parties,  it  therefore  con- 
stitutes a  part  of  the  contract,  and  they  can  receive  no  prejudice 
by  being  held  to  it.  And  though  an  express  knowledge  of  this 
usage  be  not  shown,  it  may  be  implied  from  circumstances,  and 
they  are  equally  bound  or  equally  exonerated.  In  the  case  of 
Mils  V.  The  Bank  of  (he  United  States,  11  Wheat.  130,' the  court 
say:  ''That  when  a  note  is  payable  or  negotiable  at  a  bank 
whose  invariable  usage  is  to  demand  payment  and  give  notice 
on  the  fourth  day  of  grace,  the  parties  are  bound  by  it,  whether 
they  have  a  personal  knowledge  of  it  or  not.  In  the  case  of: 
sudi  note,  the  parties  are  presumed  by  implication  to  agree  ta 
be  governed  by  the  usage  of  the  bank  at  which  they  have  chosen^ 
to  make  their  securities  negotiable."  It  follows  as  a  necessary 
consequence  of  this  doctrine,  that  a  note  or  other  security  thus 
payable  at  a  bank  can  not  be  considered  as  due  until  the  expira- 
tion of  the  hour  allowed  for  payment  by  the  invariable  usage  of 
the  bank,  and  that  it  must  be  left  at  the  bank  until  the  comple- 
tion of  the  allotted  period.  The  case  of  the  Boston  Bank  v. 
Hodge  et  al.yd  Pick.  420,  decides  the  very  question  now  before 
the  court.  In  that  case  the  distinction  is  taken  between  a  per* 
sonol  demand  of  payment  of  the  maker,  which  may  be  made  at 
any  time  during  business  hours  of  the  day  the  note  falls  due,  and 
a  demand  at  the  bank  when  the  note  is  made  payable  there, 
which  must  conform  to  the  usage  which  prevails.  That  case 
decides  this.  For  as  the  note,  according  to  the  custom  of  the 
bank,  was  not  due  until  the  expiration  of  the  business  hours  of 
that  institution,  to  demand  payment  before  that  time,  without 
leaving  the  note  in  bank,  was  premature  and  not  sufficient  to 
charge  the  indorsers. 

The  judgment  must  therefore  be  reversed,  and  a  venire  de  novo 
awarded. 


1.  Jtmr.  nttm.  %.  Btmki^  WtuMnattmr,  THpUU.  S.  U  Wheal.  4ai. 
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Coleman  v.  Rowb. 

(5  HowABDv  460.] 
IiroiPSNDXlIT   COVXNAXTS — ^WhXRE  A    DaT  IS    FiXXD    W%.SL    THB    PaYXBMT 

OF  Monet,  which  is  to  happen  before  the  performanoe  of  that  which  ia 
the  oonsideration  of  the  payment,  the  ooyenant  for  payment  is  inde- 
pendent, and  may  be  enforced,  though  there  has  been  no  performance  of 
the  consideration.  Within  this  role  an  agreement  to  pay  an  installment 
of  the  purchase  price  of  land  is  independent  of  the  covenant  of  the  vend- 
or to  convey  the  title  after  the  entire  porohase  price  has  been  paid. 

IZEU. — EqUITT    will    mot    EnJOIH    THB    Ck>LLBCTION    OF  AN  INSTALLMENT 

of  the  price  due  on  a  sale  of  lands,  the  title  to  which  is  to  be  made  by 
warranty  deed,  after  the  entire  price  has  been  paid,  upon  the  ground 
that  the  vendor  has  no  title,  where  the  latter  has  been  guilty  of  no  fraad^ 
and  the  vendee  has  not  been  evicted  from  the  tract  sold. 

Bill  in  equity.  In  1837,  defendant  sold  complainant  a  tract 
of  land  containing  about  three  hundred  and  sixty  acres  for  seven 
thousand  and  two  hundred  dollars,  payable  in  three  equal  in- 
stallments; one  payable  as  soon  as  possession  was  delivered; 
one  on  the  first  of  January,  1838;  and  one  on  the  first  of  Janu- 
ary, 1839.  The  agreement  of  the  parties  was  that  defendant 
should  convey  the  title  as  soon  as  the  payments  were  completed, 
and  as  part  of  the  agreement  defendant  executed  a  bond  for 
title,  affirming  his  ability  to  make  good  title.  Complainant 
paid  one  thousand  seven  himdred  dollars  on  the  first  install- 
ment, and  gave  notes  for  the  remaining  seven  hundred  dollars. 
He  now  sought  a  rescission  of  the  contract  and  an  injunction 
against  collection  of  the  unpaid  installments,  alleging  that  the 
title  to  the  larger  and  more  valuable  portion  of  the  land  was  in 
Tishoma,  a  Choctaw  Indian,  to  whom  the  land  had  been  awarded 
by  the  United  States  commissioners  under  the  treaty  of  Danc- 
ing Babbit  creek;  and  that  defendant  was  in  such  a  pecuniary 
condition  that  nothing  could  be  recovered  upon  his  covenant, 
and  therefore  complainant  would  lose  his  money  unless  the 
contract  was  rescinded.  The  pleadings  of  defendant  denied 
the  allegation  of  insolvency,  and  that  the  title  to  any  portion  of 
the  land  sold  was  in  Tishoma,  and  were  accompanied  by  ex- 
hibits which  showed  a  regular  derivation  of  title  from  the  gov- 
ernment to  the  defendant.  The  evidence  as  to  insolvency  was 
conflicting.  As  to  the  title  which  was  asserted  to  be  in  the 
Indian,  complainant  introduced  evidence  which  he  claimed 
proved  a  compliance  upon  his  part,  before  the  inception  of  de- 
fendant's title,  with  the  provisions  of  the  treaty  of  Dancing 
Babbit  creek,  sufficient  to  have  invested  him  with  the  legal  title 
to  the  land.    The  injunction  upon  this  showing  was  dissolved. 
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W.  d  O.  8.  Terger,  for  the  appellant. 
Thompson,  contra. 

By  Court,  Tbotteb,  J.  The  exhibits  referred  to  in  the  answer 
fully  support  the  statement  of  a  regular  derivation  of  title  by 
appellee,  from  the  general  govemment,  to  all  the  lands  sold  by 
this  contract  to  appellant.  Sundry  depositions  were  caken  to 
prove  the  paramount  title  which  is  stated  to  be  in  Tishoma;  but 
no  question  is  made  of  appellee's  title  to  the  residue.  The  pre- 
ponderance of  the  proof  is  against  the  alleged  insolvency  of  the 
appellee.  Upon  this  statement  of  the  case,  the  chancellor  dis- 
solved the  injunction.  It  is  important  in  considering  the  ques- 
tion of  the  appellant's  title  to  relief  in  this  case,  to  examine  the 
character  of  the  agreement  which  is  disclosed  by  the  record,  and 
whether  the  promise  to  pay  the  purchase  money  is  dependent  or 
independent.  The  general  rule  appears  to  be,  that  the  inten- 
tion of  the  parties,  to  be  gathered  from  the  whole  contract,  is 
the  criterion  of  the  question.  Thus  where  a  day  is  fixed  for  the 
payment  of  money,  or  part  of  it,  and  the  day  is  to  happen,  or 
may  happen,  before  the  thing  which  is  the  consideration  of  the 
money  is  to  be  performed,  an  action  may  be  brought  for  the 
money  before  performance;  for  it  appears  that  the  party  relied 
upon  his  remedy:  1  Saund.  319;*  2  H.  Bl.  389;'  20  Johns.  15;» 
6  Cow.  509;*  15  Mass.  471.* 

In  the  case  just  mentioned,  where  a  day  is  fixed  for  the  pay- 
ment of  money,  or  part  of  it,  the  courts  have  held  that  the 
promise  or  covenant  is  independent,  because  it  appears  to  be  the 
intention  of  the  vendee  to  pay  at  all  events.  And  hence,  where 
the  covenant  is  to  pay  the  purchase  money  by  installments,  or 
where  part  is  paid  down,  and  the  balance  is  to  be  x)aid  by  in- 
stallments, it  has  been  held  that  the  agreement  to  pay  in  this 
manner  is  independent.  This  rule  applies  as  well  to  contracts 
for  the  sale  of  land  as  of  other  property;  and  is  therefore  an  ex- 
ception from  the  general  principle  which  prevails  in  the  con- 
struction of  this  class  of  agreements;  which  is,  that  contracts 
for  the  conveyance  of  land  are  to  be  considered  mutual  and  in- 
dependent, so  that  the  vendor  shall  not  be  compelled  to  part 
from  his  land  without  receiving  the  consideration  agreed  upon, 
nor  the  vendee  to  pay  the  money  without  the  conveyance  of  the 
land.     This  is  the  doctrine  of  the  case  of  the  Bank  of  Cotumbia 

1.  P9rdage  t.  QoU,  3.  nrry  t.  Duntee.  8.  Robb  t.  Montgvmerjf, 

4.  Champion  v.  TfMte.         &  Onrdtner  t.  Corton  ;  8.  0..  16  liMS.  000. 
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T.  Hiagner,  1  Pet.  465,  and  is  founded  in  a  wise  policy  to  prevent 
great  injustice;  since  otherwise  the  party  might  be  exposed  to 
irreparable  loss.  But  whilst  the  principle  is  thus  broadly  laid 
down,  and  so  fully  sanctioned  by  reasons  of  expediency  and 
justice,  it  must  of  necessity  yield  in  all  cases  to  the  agreement 
of  the  parties,  which  shows  that  it  was  the  intention  to  waive  its 
benefit.  The  rule,  therefore,  prevails  only  in  cases  where  the 
parties  have  not  manifested  an  intention,  by  the  terms  of  their 
contract,  to  place  themselves  under  a  different  one.  And  this 
is  fully  recognized  by  the  court  in  the  case  referred  to. 

It  is  true,  that  in  the  particular  case  then  under  their  considera- 
tion, the  court  held  the  contract  to  be  dependent,  although  the 
agreement  of  the  vendee  was  to  pay  by  installments;  a  deter- 
mination which  would  seem  to  be  founded  on  the  peculiar  circum- 
stances of  the  contract.  Hagner  submitted  a  proposition  in  writ- 
ing to  purchase  the  lots  of  the  bank,  and  to  pay  the  purchase  money 
in  six  quarterly  installments;  for  which  he  would  give  his  notes, 
if  the  bank  would  give  him  the  title.  If  the  bank  preferred  it, 
however,  he  would  take  a  bond  for  the  title  when  the  payments 
were  completed.  It  was  upon  this  proposition  that  the  action 
was  brought;  and  the  court  decided  that  the  bank  was  bound 
to  show  a  tender,  either  of  the  bond  or  deed,  before  they  could 
recover. 

The  agreement  of  Hagner  to  pay,  or  to  execute  his  notes,  was 
evidently  dependent  upon  the  performance  of  the  condition  upon 
which  they  were  to  be  made.  He  was  to  have  a  bond  for  title, 
or  the  title  itself,  and  this  was  the  entire  consideration  of  his 
contract.  It  is,  therefore,  entirely  a  different  case  from  the  one 
at  bar.  The  vendee  here  received  a  security  for  the  title  in  the 
bond  of  the  vendor,  conditioned  for  a  deed  when  the  last  pay- 
ment of  the  purchase  money  was  made.  And  it  is  evident  that 
he  intended  to  rely  upon  his  remedy  on  that  security,  from  the 
fact  of  his  having  paid  part  of  the  money  at  the  time,  and  prom- 
ising to  pay  the  larger  portion  of  the  whole  sum  agreed  upon  at 
times  anterior  to  the  day  or  event  on  which  he  could  demand 
the  title.  The  principles  settled  in  the  case  of  Newman  v.  CHb- 
«(m,  1  How.  341,  are  decisive  of  this  question;  for  the  contract 
in  that  case  was  very  similar  in  its  terms  to  the  one  which  is 
shown  in  this.  And  upon  a  careful  examination  of  the  author- 
ities, we  feel  satisfied  to  adhere  to  the  doctrine  there  laid  down. 
Hence  we  conclude,  that  the  agreement  of  the  vendee  in  this 
case,  to  pay  the  money,  was  independent  of  the  performance  of 
the  covenant  for  title  on  the  part  of  the  vendor. 
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The  Tender  agreed  to  convey  the  title  when  the  last  payment 
was  made.  It  thus  appears  that  the  payment  of  the  money  was 
to  precede  the  conveyance;  and  according  to  the  case  of  Eobb  v. 
Montgomery^  20  Johns.  16,  **  when  the  payments  are  to  precede 
the  conveyance,  it  is  no  excuse  for  the  non-payment  that  there 
is  not  a  present  existing  capacity  to  convey  a  good  title,  unless 
the  one  whose  duty  it  is  to  pay  offers  to  do  so  on  receiving  a 
good  title,  when  it  must  be  made  to  him,  or  the  contract  may  be 
rescinded.''  So  in  the  case  of  MUer  v.  Longj  3  A.  E.  Marsh. 
835,  it  was  stated  that  the  vendor  was  not  bound  to  convey  the 
title  until  the  purchase  money  was  paid.  So  also  in  the  case  of 
Saunders  v.  BeaJ^s  Administraiors,  4  Bibb,  342,  where  the  agree- 
ment was  to  pay  the  purchase  money  in  three  years,  and  the 
vendor  covenanted  to  convey  the  land  in  twelve  months,  or  so 
soon  thereafter  as  the  consideration  money  shall  be  paid,  it  was 
held  not  to  be  a  good  answer  to  an  action  to  recover  the  money 
that  the  vendor  had  not  conveyed  the  land  and  was  not  able  to 
do  so,  though  the  vendee  averred  a  tender  of  the  purchase 
money,  and  a  readiness  to  pay  upon  receiving  the  deed.  And  in 
the  case  of  Champion  v.  Whiter  5  Cow.  510,  the  defense  was  an 
inability  on  the  part  of  the  vendor  to  convey  a  part  of  the  land; 
but  the  court,  after  deciding  that  the  promises  were  independ- 
ent, held  the  defense  not  to  be  tenable. 

The  bill  of  complaint  in  this  case  does  not  aver  any  offer  on 
the  part  of  the  vendee  to  comply  with  this  contract  by  paying  oi 
tendering  the  purchase  money,  nor  any  demand  of  the  title,  but 
claims  a  rescission  of  the  contract  on  the  ground  of  an  inability 
on  the  part  of  the  vendor  to  convey  the  tiUe.  And  it  is  insisted 
that  the  court  can  not  compel  the  party  to  take  a  defective  title, 
or  to  resort  to  his  remedy  upon  the  covenant.  That  where  the 
contract  is  executory  and  the  vendor  is  imable  to  comply  with 
his  covenant,  the  vendee  may  elect  to  sue  upon  the  covenant  oi 
disafi&rm  the  contract,  notwithstai^ding  he  has  gone  into  posses- 
sion and  there  has  been  no  eviction.  The  rule  appears  to  be 
well  settled  both  in  England  and  in  this  coimtry  that  in  the 
case  of  a  purchaser  of  land,  where  the  title  fails,  a  court  of 
chancery  will  decree  a  return  of  the  purchase  money,  even  after 
the  complete  execution  of  the  contract  by  payment  of  the  money 
and  delivery  of  the  deed,  if  there  has  been  a  fraudulent  misrep- 
resentation as  to  the  title.  But  it  seems  to  be  settled  in  Eng- 
land, and  by  most  of  the  courts  in  this  country,  if  there  is  no 
fraud,  and  the  purchaser  is  not  evicted,  that  the  insufficiency 
of  the  title  is  no  groimd  for  relief  against  the  payment  of  the 
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purchase  money,  or  for  resciiiding  the  purchase,  and  claiTning 
restitution  of  the  money.  The  party  is  remitted  to  his  remedies 
at  law  on  his  covenants  to  insure  the  title:  2  Kent  Com.  370; 
Jbbott  V.  Alien,  2  Johns.  Ch.  519  [7  Am.  Dec.  654];  3  A.  K. 
Marsh.  335;^  4  Bibb,  342;'  5  Conn.  528;'  1  Greenl.  352;*  5  Cow. 
610;*  9  Johns.  126.*  The  case  of  Newman  v.  Gibson,  1  How. 
841,  was  decided  in  comformity  with  the  principles  of  the  above 
cases.  And  although  we  may  doubt  the  policy  of  this  doctrine 
in  its  general  application,  and  believe  that  the  justice  of  the 
case  may  often  be  with  the  defense,  yet  it  is  now  too  well 
settled  to  be  departed  from. 

If  then,  there  has  been  no  fraud,  nor  any  eviction,  and  the 
agreement  is  executed,  the  vendee  can  have  no  claim  to  relief 
on  the  mere  ground  of  a  failure  of  title:  1  Johns.  Ch.  213.* 
But  as  in  the  present  case  the  deed  has  not  been  delivered,  the 
contract  remains  executory  and  a  different  rule  it  is  said  must 
prevail.  This  distinction  is  laid  down  and  supported  by  the 
court  in  the  case  of  Miller  v.  Long,  3  A.  E.  Marsh.  336.  In 
that  case  the  right  of  the  vendee  to  be  relieved  where  the  deed 
has  been  delivered  is  denied;  but  it  is  said  to  be  otherwise  where 
the  contract  is  executory  to  execute  the  deed  in  future.  In  the 
first  case  the  court  recognizes  the  general  rule  laid  down,  that 
the  vendee  must  resort  to  his  remedy  at  law  upon  his  covenants. 
But  in  cases  like  the  present  where  the  vendee  takes  the  pre- 
caution to  secure  himself  by  a  penal  bond  covenanting  to 
convey  a  title  with  full  covenants,  and  that  appears  to  be  the 
consideration  of  his  promise  to  pay  the  money,  though  we  may 
consider  the  covenant  to  convey  as  an  executory  contract,  yet 
it  is  difficult  to  conceive  how  that  circumstance  can  vary  the  rule 
as  to  relief.  In  the  latter  case  the  vendee  has  his  remedy  at 
law  upon  the  covenants  in  the  bond,  and  he  would  seem  to  be 
equally  subject  to  the  general  rule  to  resort  to  that  remedy  if 
there  is  no  fraud  or  eviction. 

In  this  case  the  vendee  was  put  in  the  possession  of  the  land, 
and  has  continued  in  the  quiet  and  undisturbed  possession  for  a 
period  of  nearly  four  years,  and  for  aught  that  appears  to  the 
court  may  never  be  disturbed  by  the  alleged  outstanding  title 
of  the  Indian.  He  has  not  even  been  threatened  with  this  title, 
and  no  step  has  been  taken  by  the  Indian  to  enforce  it.  Under 
such  circumstances  it  seems  to  us  that  it  would  be  contrary  to 
every  principle  to  go  into  an  inquiry  as  to  this  title,  or  to  settle 

1.  MiUer  T.  Long.  4.  Lloyd  v.  Je»eU  ;  8.  O..  10  Am.  Dec.^ 

3.  Saundtn  r.  Beal,  5.  Champion  r,  WMU.  8.  Oreenhyy,  Ckoeoert, 

t.  Barkkamtted  v.  Com;  8.  C,  18  Am.  Deo.  92.  f .  Bwmpm  f .  PloliMr. 


Digitized  by 


Googit 


Jan.  1841.]  Mitchell  v.  Evans.  169 

its  paramoimt  -validity,  in  this  collateral  proceeding,  when  the 
Lidian  is  not  before  the  court,  when  his  title  is  flatly  denied  by 
the  vendor,  and  when  he  has  not  for  himself  thought  proper  to 
assert  it  by  any  adverse  proceeding.  Such  were  the  views  en- 
tertained by  the  supreme  court  of  this  state  in  the  case  of 
imier  V.  Ouoens  and  others.  Walker,  244,  and  they  seem  to  us 
to  be  fully  sustained  by  the  chancellor  in  New  York  in  the  case 
of  JbboU  V.  AUen,  2  Johns.  Ch.  519  [7  Am.  Dec.  554].  In  that 
case  the  chancellor  reasserts  the  principle  which  was  established 
by  a  former  decision  in  the  same  court  in  the  case  of  Bumpua  v. 
Plainer,  1  Johns.  Ch.  213,  ''  that  a  purchaser  of  land  who  is  in 
possession  can  not  have  relief  here,  against  his  contract  to  pay, 
on  the  mere  ground  of  a  defect  of  title,  without  a  previous 
eviction.^'  And  adds,  *'  that  if  there  be  no  fraud  in  the  case, 
the  purchaser  must  resort  to  his  covenants,  if  he  apprehends  a 
failure  of  title."  It  would  lead  to  the  greatest  inconvenience 
to  permit  a  purchaser  in  the  actual  enjoyment  of  land,  and 
when  no  person  asserts  or  takes  any  measures  to  assert  a  hostile 
claim,  to  stop  the  payment  of  the  money  on  suggestion  of  a  de- 
fect of  title,  and  on  the  principle  of  quia  timet. 

Hence  we  conclude,  that  the  appellant  is  not  entitled  to  relief 
in  this  case,  1.  Because  his  contract  to  pay  money  was  inde- 
pendent of  the  covenant  of  the  appellee  to  make  him  a  title. 
He  agreed  to  pay  the  money  at  all  events,  and  relied  upon  the 
covenants  in  the  bond  for  a  title.  2.  Because  he  was  put  in 
possession  of  the  land  and  has  continued  in  the  undisturbed 
possession  since  the  time  of  the  contract,  and  there  is  no  fraud 
proven  upon  the  vendor,  and  there  has  been  no  eviction  by  para- 
mount title.  3.  And  also  because  there  is  no  proof  of  a  defect  or 
failure  of  title  which  can  be  noticed  by  this  court.  The  answer 
denies  the  outstanding  title,  and  it  has  not  been  duly  ascertained 
in  any  of  the  modes  by  which  it  can  be  recommended  to  the  con- 
sideration of  the  court. 

The  decree  of  the  chancellor  must  therefore  be  affirmed,  with 
costs  to  the  appellee. 

Covenant  to  Pat  Pobtions  ot  the  Pubchase  Monet  before  the  day  fixed 
for  the  ezecation  of  a  conveyance  by  the  vendor,  is  independent:  Bean  v. 
Atwaier,  10  Am.  Dec.  91. 

MrroHELL  V.  Evans. 

[S  HoWABD,  648.] 

Execution  Issued  aiter  a  Year  and  a  Dat  on  a  judgment  which  hM 

not  been  revived  by  scire  /aciaa  is  but  voidable,  not  void. 
I'UBOHASBB  at  ▲  Salb  UNDER  A  VOIDABLE  EXECUTION  will  be  protected. 
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Dbtinub.    The  opinion  states  the  case. 
HoU,  for  the  plaintiff  in  error. 
N.  D,  Coleman,  contra. 

Tbotteb,  J.  This  was  an  action  of  detinue  for  a  slave.  It 
appears  from  the  bill  of  exceptions,  that  the  claim  of  Mitchell 
to  the  slave  in  controversy  arose  under  a  purchase  by  him,  at  a  • 
sale  made  by  the  sheriff,  on  an  execution  against  one  Bumham. 
The  plaintiff  in  error  derived  title  also  under  Bumham.  On  the 
trial,  the  court  was  requested  to  instruct  the  jury,  that  the  ex- 
ecution under  which  Mitchell  claimed  was  absolutely  void,  as  it 
had  been  issued  on  a  judgment  rendered  more  than  a  year  and 
a  day,  which  had  not  been  revived  by  scire  faciaa.  The  court 
gave  this  instruction;  and  informed  the  jury,  moreover,  that 
Mitchell  could  acquire  no  title  under  that  sale.  The  defendant 
below  excepted. 

This  instruction  was  clearly  erroneous.  The  execution  was 
only  voidable,  but  not  void.  The  judgment  was  entirely  reg- 
ular; and  a  purchaser  at  a  sale  under  an  execution  issued  upon 
it,  which  is  merely  irregular  or  voidable,  can  not  be  prejudiced 
for  that  reason.  The  authorities  are  full  and  direct  on  this  ques- 
tion: 2  How.  607;*  16  Johns.  637.' 

There  are  several  other  questions  in  this  case;  but  it  is  not 
deemed  important  to  notice  them,  as  they  idre  subordinate  to  the 
one  which  has  been  considered. 

For  the  error  of  the  court  below,  in  giving  the  instruction 
above,  the  judgment  must  be  reversed,  and  a  venire  de  novo 
awarded. 

ExBOUTiOMS,  WHEN  VoiDABLB:  See  Dojf  V.  Sharpy  34  Am.  Dec.  609;  Borm 
T.  MeOehee,  31  Id.  695;  CoUingswarth  v.  Ham,  24  Id.  753,  and  note. 


Anderson  v.  Wanzer. 

[5  HOWABD,  687.] 

Thb  Answer  and  Admission  of  One  Pabtneb  upon  Process  of  Gar- 
nishment, where  both  have  been  regularly  senred  with  ptooess,  will  bind 
the  other. 

GxscunoN,  ON  A  JtTDGMENT  AGAINST  A  GARNISHEE  on  a  debt  not  yet  due, 
is  stayed  by  operation  of  law  nntil  the  debt  does  beoom«)  dne,  and  there- 
fore the  judgment  need  not  be  aooompanied  by  an  order  of  court  direct* 
ing  the  stay. 

Error  from  Claiborne  dronit. 


1.  SmUh  T.  WintUm.  3.  JadUon  t.  EoHm$, 
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Thorp,  for  the  plaiTitiff  in  error. 
Thrasher,  contra. 

By  Court,  Tbotteb,  J.  The  defendant  recovered  a  judgment 
in  tiie  court  below  against  John  G.  Hastings,  for  the  sum  of 
seven  hundred  and  sixiy-one  dollars  and  ninety-four  cents.  He 
then  applied  for  and  obtained  a  garnishment  against  the  plaint- 
iffs in  error  on  a  suggestion  that  they  were  indebted  to  Hast- 
ings, according  to  the  provisions  of  the  act  of  1827.  Upon 
the  return  of  the  process,  H.  O.  Anderson,  one  of  the  firm  of 
H.  &  H.  O.  Anderson,  who  were  merchants  and  partners,  an- 
swered, and  stated  an  indebtedness  of  his  firm  to  Hastings,  in 
the  sum  of  seven  thousand  five  hundred  and  eleven  dollars  and 
sixty  cents,  which  existed  by  virtue  of  three  notes,  two  of  which 
would  be  due  the  twentieth  of  January,  1840,  and  the  other  on 
the  twentieth  of  February,  1840.  Upon  this  answer  the  court 
rendered  judgment  against  the  garnishees  for  the  amount  of 
the  judgment  which  Wanzer,  the  defendant  in  error,  had  re- 
covered against  Hastings,  and  ordered  execution  to  be  stayed 
until  January,  1840.  Two  errors  have  been  assigned:  1.  That 
the  court  rendered  final  judgment  against  both  the  garnishees 
upon  the  answer  of  one  only.  2.  In  rendering  the  judgment 
without  a  stay  of  the  execution  until  the  maturity  of  the  debt, 
it  not  being  then  due. 

We  do  not  think  that  either  of  these  objections  is  sufficient  to 
reverse  the  judgment.  The  garnishees  being  partners,  the  an- 
swer or  admission  of  one  was  sufficient  to  land  the  other.  H. 
O.  Anderson,  as  the  record  shows,  answered  for  himself  and 
partner.  They  had  both  been  regularly  served  with  the  pro- 
cess, and  as  tiie  purpose  of  the  garnishment  was  to  ascertain 
wheilier  they  were  indebted  to  Hastings,  that  object  was  surely 
as  well  obtained  by  the  admission  of  the  fact  by  one  partner  as 
by  both.  It  will  not  be  denied,  that  in  an  ordinary  suit  against 
partners,  to  recover  a  partnership  debt,  an  acknowledgment  of 
the  debt  by  one  of  the  partners  will  be  received  as  evidence  to 
bind  both,  and  justify  a  verdict  and  judgment  against  both. 
This  is  a  {nrinciple  of  the  law  of  partnership  too  familiar  to 
need  authorities  to  support  it.  Nor  can  it  be  an  objection  to 
the  judgment,  that  it  is  not  accompanied  by  an  order  of  the 
court  to  stay  execution  of  it  until  the  maturity  of  the  debt.  It 
is  stayed  by  operation  of  the  statute,  until  the  debt  is  due.  And 
if  it  is  sued  out  before  that  time,  it  may  be  arrested,  on  motion 
<fr  supersedeas.    The  act  of  1827  does  not  require  the  stay  of 
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execution  to  be  made  a  part  of  .the  judgment.    After  author- 
izing the  court  to  render  judgment  against  the  garnishee,  the 
statute  adds,  ''  but  execution  shall  be  stayed,  etc.,  until  such 
garnishee's  debt  shall  become  due,"  etc. 
The  judgment  must  be  affirmed. 


Babnes  V.  MOODT. 

[6  H6WABD,  086.] 

RiLKASB  OF  Ebrobs  IN  A  JuDOMBiTT  IS  Plkadabls  Df  Bab  of  the  Msign- 
ment  of  errors  in  the  appellate  court. 

POBBKAHAKCE  FROM  THE  ENFORCEMEirr  OF  A   LbOAL  BiOHT  Ib  »  fllffioieilt 

oonuderation  to  support  a  release  of  errors. 
Ebbob  from  Hinds  circuit.    The  facts  appear  from  the  opinion. 
Hayes  and  Clifton^  tot  the  plaintiff  in  error. 
SJielion^  contra. 

By  CouBT.  A  proceeding  of  tmlanvful  detainer  was  instituted 
by  tiie  defendant  in  error  before  a  justice  of  the  peace  of  Hinds 
county,  to  recover  possession  of  a  piece  or  lot  of  land  in  the 
ciiy  of  Jackson.  The  cause  was  submitted  to  a  jury,  which  ap- 
pears to  have  been  brought  before  the  justice,  who  rendered  a 
verdict  for  the  plaintiff  below.  There  was  but  one  justice  who 
appears  to  have  presided  at  the  trial.  An  appeal  was  taken  to 
the  circuit  court,  and  a  verdict  there  obtained  by  the  plaintiff, 
and  a  judgment  and  award  of  the  writ  of  habere  facias  posses* 
sion.  After  the  writ  was  issued,  the  defendant,  in  consideration 
that  the  plaintiff  would  stay  the  execution  for  a  certain  time, 
signed  and  sealed  and  delivered  to  the  plaintiff  a  release  of 
errors  in  the  judgment,  and  this  release  is  pleaded  in  bar  of  the 
assignment  of  errors  in  this  court,  and  the  demurrer  filed  to 
the  plea  presents  for  our  consideration  the  simple  question 
whether  the  plea  be  a  valid  one. 

This  question  has  been  so  repeatedly  decided  that  it  is  only 
necessary  to  refer  to  the  authorities  upon  the  subject  for  the  rea- 
sons of  the  opinion  of  the  court  in  the  present  case:  2  Tidd's 
Pr.  1170, 1172, 1174,  and  the  authorities  there  cited.  It  is  surely 
as  competent  to  a  party  against  whom  a  judgment  has  been  ren- 
dered to  release  his  right  to  prosecute  a  writ  of  error,  as  to  sur- 
render any  other  cause  of  action  which  he  may  possess.  The 
consideration  for  the  release  in  this  case  was  the  forbearance  of 
the  plaintiff  to  execute  the  writ  of  habere  facias  possession,  and 
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this  was  a  Yaluable  consideration,  as  much  ao  as  forbearance  to 
sue  has  been  held  to  be  a  good  consideration  to  support  a  prom- 
ise founded  thereon. 

The  demurrer  to  the  plea  must  therefore  be  overruled,  and  the 
judgment  of  the  court  below  afiSrmed. 


GoNNELL  V.  Woodard. 

[6  HOWABD,  665.] 

Ofkration  of  thb  Rulb  that  a  Pkr3on  can  mot  be  Pabtt  Plaintiw 
and  also  defendant  is  confined  to  natural  persons. 

TauaTSxs  or  Schools  Ck»NSTrruTB  Qqasi  Goeiporations,  and  may,  in  their 
corporate  character,  sae  their  own  members.  It  will  not  affect  the  rale 
that  the  action  is  brought  in  the  names  of  the  individual  trustees,  in 
stead  of  under  the  general  title  of  trustees  of  schools. 

Assumpsit.    The  opinion  states  the  case. 

Boyd  and  Mmtgomery,  for  the  plaintiffs  in  error. 

Walker  and  Smithy  contra. 

By  Court,  Tbottbb,  J.  This  was  an  action  of  assumpsit  upon 
four  promissory  notes  made  by  the  defendants  to  the  plaintiffs 
as  trustees  of  schools  and  school  lands  in  a  certain  township  of 
land  in  Wilkinson  county.  The  defendants  pleaded  the  general 
issue  and  two  special  pleas.  The  special  pleas  averred  in  sub- 
stance that  Woodard  and  Mayes,  two  of  the  defendants,  were 
also  plaintiffs  in  the  suit.  The  plaintiffs  demurred  to  each  of 
the  pleas,  but  the  court  overruled  both  demurrers,  and  gave 
judgment  for  the  defendants.  The  material  error  assigned  is 
the  judgment  of  the  court  below  upon  the  demurrers. 

That  the  same  person  can  not  be  plaintiff  and  defendant  in 
the  same  action  is  a  proposition  which  must  command  universal 
assent,  since  no  man  can  sue  himself.  The  operation  of  this 
rule  is,  however,  confined  to  natural  persons,  and  then  it  seems 
to  be  equally  applicable  to  persons  suing  in  their  own  right  and 
to  those  who  sue  in  a  fiduciary  character.  This  was  the  ground 
of  the  decision  in  the  cases  cited  by  the  counsel  for  the  defend- 
ants from  1  Ala.  103,'  148.*  And  for  the  same  reason  it  has 
been  held  that  an  administrator  can  not,  though  a  mere  trustee, 
sue  himself  to  recover  a  debt  due  from  him  to  his  intestate. 
The  remedy  in  such  case  is  suspended  at  common  law,  and  va- 
ried by  our  act  of  assembly.     This  was  incidentally  adverted  to 


1    nndal  T.  Bri^U  lUiior.  103.  2.  Rawutg  t.  Joknton,  Minor,  418. 
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by  ihe  court  in  the  case  of  KeUey  v.  Smith,  1  How.  82.  If  the 
administrator  does  not  return  in  his  inventoiy  a  debt  due  from 
himself,  any  pariy  may  petition  the  court  of  probates  and  com- 
pel him  to  do  so,  and  if  after  the  return  he  do  not  pay  it,  Im 
official  bond  may  be  sued  on.  This  case  only  shows  ihe  rule 
which  is  everywhere  recognized  that  an  administrator  can  not  be 
plaintiff  and  defendant  in  the  same  suit,  anymore  than  one  who 
sues  in  his  own  right.  But  it  is  urged  by  the  counsel  for  tho 
defendants  that  the  trustees  of  schools  in  thisstate  are  liable  to 
the  operation  of  this  rule  just  as  an  administrator  or  any  other 
trustee;  that  they  are  not  artificial  persons  or  a  body  corporate. 
We  think,  however,  that  there  is  a  wide  distinction  between  the 
two  cases.  An  administrator  is  a  trustee  pro  hasc  vice  only. 
He  is  clothed  with  no  one  of  the  attributes  of  a  corporation. 
The  trustees  of  school  lands  are  endowed  with  many  of  the 
functions  of  a  corporation.  They  have  perpetual  succession  in 
respect  to  the  matters  of  their  trust.  It  is  true,  they  never  have 
been  incorporated  by  a  particular  name,  nor  have  they  been  in- 
vested with  plenary  powers.  Having  been  created  by  the  law 
for  particular  and  specified  purposes,  and  for  the  accomplish- 
ment of  such  objects  been  invested  with  the  right  of  succession, 
they  are  corporations  sub  modo  it  is  true,  but  yet  they  are  not 
the  less  a  corporation  for  the  proper  purposes  of  their  creation. 
Our  laws  afford  us  many  examples  of  this  sort.  Thus  the  loan 
officers  who  are  created  for  each  county  in  the  state  of  New 
York,  by  an  act  of  the  legislature  of  that  state,  have  been  held 
to  be  bodies  politic  and  corporate.  So  the  board  of  supervisors 
who  are  authorized  to  take  obligations  to  them  and  their  succes- 
sors in  office,  by  having  thus  the  right  of  succession  secured  to 
them,  have  been  classed  among  corporations:  2  Kent  Com. 
226;  8  Johns.  422;'  2  Johns.  Ch.  325.' 

The  trustees  of  schools  and  school  lands,  whose  appointment 
is  provided  for  by  the  statute  of  this  state,  are  authorized  to  ap- 
point a  treasurer,  and  to  take  a  bond  from  him,  payable  to  them- 
selves and  their  successors  in  office,  to  lease  the  lands  reserved 
in  their  respective  townships  for  schools,  and  to  take  notes  or 
bonds  with  surety  payable  in  like  manner,  for  the  money  due 
for  the  lease  of  the  same.  Being  thus  endowed  with  the  right 
of  perpetual  succession  for  all  the  purposes  of  their  creation, 
they  may  well  be  termed  quasi  corporations,  as  they  have  been: 
Ang.  &  Ames  on  Corp.  16.  This  being  the  case,  they  are  of 
oourse  subject  to  the  rules  which  govern  other  corporations; 

1.  Jackton  r.  HartwelL  2.  Dmton  r.  Jack$on, 
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they  might  have  sued  nnder  the  general  title  of  trustees  of  schools 
and  school  lands.  And  haying  the  power  to  do  so,  the  rule  is- 
not  varied  because  the  names  of  the  several  persons  who  com- 
posed the  board  have  been  stated  in  the  pleadings.  If  these 
views  be  correct,  then  it  follows  that  the  board  of  trustees  have 
the  same  capacity  to  maintaiTi  an  action  at  law  against  one  of  ita 
members,  who  has  come  under  obligation  to  them  by  a  contract 
authorized  by  law,  that  a  bank  or  other  proper  corporation  pos- 
sesses in  like  cases.  The  ground  of  defense  disclosed  by  the 
two  special  pleas,  is  therefore  no  legal  answer  to  the  action,  and 
the  demurrers  should  have  been  sustained. 

It  is  not  deemed  necessary  in  the  present  case  to  go  into  an 
examination  of  the  other  question  which  has  been  submitted  in 
the  argument  by  the  counsel  for  the  defendants;  whether  under 
the  act  of  congress  which  reserves  the  sixteenth  sections  of  land 
from  sale,  and  for  the  use  of  schools  in  the  townships,  is  a  grant,. 
so  as  to  authorize  the  various  acts  of  the  legislature  which  have 
from  time  to  time  been  passed.  This  power  has  been  so  long 
recognized  and  acted  on,  that  we  do  not  feel  inclined  to  question 
it  at  this  time,  even  if  we  entertained  any  doubts  of  its  existence. 
CTongress  itself  has  been  a  witness  of  the  course  of  legislation 
in  this  and  other  states  on  the  subject  of  these  lands,  and  has 
never  offered  any  objection,  nor  questioned  its  propriety,  and 
we  shall  not  do  so. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

School  DisTaiois  Ck>N»riTUTiE  Quasi  Corpobations:  Andreum  v.  £ite$t. 
»  Am.  Deo.  521. 


BuLUT  V.  Thatoheb. 

[6  HOWABO.  CS9.] 

Rbqubst  bet  Accommodation  Indobsers  upon  the  holder  o£  a  protested 
xkote,  that  he  immediately  proceed  to  sue  the  maker,  accompanied  with 
the  information  that  upon  a  failure  so  to  do  they  Mrill  hold  themselvea 
dischax^ged,  imposes  no  duty  upon  the  holder;  nor  will  the  indorsers  be 
discharged  because  the  maker  of  the  note,  subsequently  to  the  request 
which  has  not  been  complied  with,  becomes  insolvent. 

AcnoK  against  the  indorsers  on  a  bill  of  exchange.     The 
opinion  states  the  case. 

HoUy  for  the  plaintiffs  in  error. 

O.  8.  Yerger,  contra. 
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By  Court,  Shabeet,  C.  J.  The  defendants  were  accommoda- 
tion indorsers  of  a  bill  of  exchange  drawn  bj  John  F.  Broadnax, 
dated  first  of  January,  1837,  payable  in  New  Orleans,  at  six 
months,  which  was  protested  for  non-acceptance  on  the  sixteenth 
of  the  same  month.  The  holders,  the  plaintiffs  in  error,  are 
citizens  of  New  Orleans,  the  maker  being  also  a  citizen  of  the 
state  of  Louisiana,  and  the  defendants  are  citizens  of  this  state. 
On  the  twenty-fourth  of  March,  1838,  the  defendants  wrote  to 
the  plaintiff,  and  requested  them  to  sue  the  drawer  of  the  bill  im- 
mediately, or  they  wotdd  consider  themselves  discharged.  The 
maker  at  that  time  had  twelve  or  fifteen  negroes  unincumbered, 
but  conveyed  them  away  in  June,  and  shortly  afterwards  died 
insolvent.  On  the  sixteenth  of  April,  1838,  this  suit  was  brought, 
and  on  the  trial  the  defendants  relied  on  the  notice  and  the  fail- 
ure to  sue,  as  a  discharge,  and  so  the  court  instructed  the  jury, 
which  is  now  assigned  as  error. 

The  question  here  presented  has  received  frequent  adjudica- 
tions, and  some  difference  of  opinion  seems  to  exist  in  regard 
to  the  rule  of  law.  It  is  contended  that  an  accommodation  in- 
dorser  is  but  a  surety,  who  has  a  right  to  require  diligence  of 
the  holder  in  suing  the  principal,  and  authorities  are  cited 
which  do  sustain  this  position.  To  a  certain  extent,  and  for 
certain  purposes,  an  acconmiodation  indorser  may  be  regarded 
as  a  surety.  The  object  of  such  an  indorsement  is  to  secure  the 
debt,  but  the  undertaking  or  contract  in  a  strictly  legal  point 
of  view  is  materially  different  from  that  of  an  ordinary  surety. 
In  the  one  case  it  is  several  only,  whilst  in  the  other  it  is  always 
joint,  or  joint  and  several.  An  indorser  undertakes  to  pay  the 
debt  himself  on  condition;  when  the  condition  is  performed  by 
giving  him  notice  of  demand  and  refusal,  his  undertaking  be- 
comes absolute;  it  is  not  secondary.  The  holder  of  a  protested 
bill  may  proceed  against  either  or  all  of  the  parties  to  it,  at  his 
election,  but  by  separate  actions.  Our  statute,  it  is  true,  has 
changed  this  rule,  but  it  does  not  apply  in  this  case,  because  the 
maker  was  not  a  citizen  of  the  state. 

By  the  common  law  there  was  neither  a  legal  nor  an  equitable 
obligation  on  the  holder  to  sue  the  maker  first,  and  if  he  may 
sue  any  party,  how  can  it  ba  that  an  indorser  is  discharged  if 
the  holder  fails  to  sue  the  maker  on  request?  Such  a  proposi- 
tion is  at  war  with  principle.  It  is  repugnant  to  the  nature  of 
the  contract.  To  illustrate  it  by  the  case  before  us:  Thatcher 
and  Bodley  say  to  Bullit,  Shipp  &  Co.,  we  are  but  accommoda- 
tion indorsers  for  Broadnax;  sue  him  immediately  or  we  shall 
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consider  ourselyes  discharged;  and  thereax>on  they  immediately 
sue  Thatcher  and  Bodley,  but  do  not  sue  Broadnax.  Can  any 
one  question  their  right  to  do  so?  Certainly  not.  Could 
Thatcher  and  Bodley  say,  we  did  not  tell  you  to  sue  us,  but 
Broadnax,  which  you  were  bound  to  do  ?  Wotdd  such  an  an- 
swer constitute  any  defense  to  the  action,  and  if  it  would  not, 
there  is  no  foundation  for  the  x>ositioD.  As  regards  indorsers, 
the  notion  of  their  being  discharged  by  ihe  delay  of  the  holder 
is  predicated  on  the  assumption  that  the  drawer  must  be  fjrst 
sued,  or  at  least  it  resolves  itself  into  that,  and  as  that  is  not 
true  in  principle,  the  idea  is  fallacious. 

When  a  note  or  bill  is  protested  the  indorser  stands  as  an 
indiyidual  contractor,  bound  to  lift  the  bill  immediately,  and 
will  the  law  favor  him,  and  ultimately  discharge  him  for  stand- 
ing out  in  violation  of  his  contract?  The  law  does  not  suppose 
that  he  can  be  injured  by  delay.  It  does  not  tolerate  delay  on 
his  part,  but  requires  immediate  payment.  If  he  is  to  be  dis- 
charged by  a  failure  to  sue  the  maker,  even  after  notice,  it  is 
but  a  reward  for  a  breach  of  contract  and  of  good  faith.  He 
has  his  recourse  against  the  maker,  and  if  there  be  danger  of 
losing  that  by  delay,  his  duty  is  plain;  let  him  pay  the  debt  ac- 
cording to  his  contract  and  take  his  recourse.  His  condition 
and  his  liability  are  different  from  a  surety  in  a  bond.  A  mere 
surety  in  a  joint  liability  may  resort  to  chancery  and  compel 
the  holder  of  the  bond  to  use  proper  diligence.  In  both  cases, 
however,  a  new  and  binding  contract  for  delay  would  discharge 
the  surely.  This  view  of  the  subject  seems  to  be  the  necessary 
result  from  the  nature  of  the  contract,  and  it  is  supported  by 
most  of  the  adjudged  cases.  It  is  true  that  the  decisions  are 
conflicting.  The  cases  of  Pain  v.  Packard,  13  Johns.  144  [7 
Am.  Dec.  369],  and  King  v.  Baldwin,  17  Id.  384  [8  Am.  Dec. 
415],  seem  to  be  leading  cases  in  favor  of  the  defense  here  set  up, 
and  yet  they  have  been  much  questioned  even  in  New  York. 
The  question  was  very  fully  investigated  by  Chancellor  Kent  in 
the  last  case  cited,  reported  in  2  Johns.  Ch.  554,  and  he  even 
denied  the  law  to  be  as  decided  in  Pain  v.  Packard.  In  the 
case  of  Beardsleij  v.  Warner,  6  Wend.  610,  the  court  refused  to 
apply  the  rule  established  in  Pain  v.  Packard,  to  the  indorser 
of  a  promissory  note,  and  he  was  consequently  held  responsi- 
ble, although  he  had  given  notice  to  sue.  The  court  said: 
"  The  moment  the  note  is  dishonored  and  notice  of  that  fact 
duly  given  to  the  indorser,  the  holder's  right  to  sue  him  is  per« 
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feot,  and  thiaright  is  not  impaired  as  long  as  he  remains  pas- 
sive. 

These  remarks  apply  with  all  their  force  to  the  present  case^ 
and  it  is  an  authority  directly  in  point,  so  that  even  in  New 
York,  where  mere  sureties  are  held  to  be  discharged  if  preju- 
diced by  delay,  indorsers  are  placed  on  a  different  footing.  In 
Tennessee  and  Alabama  the  courts  have  adopted  the  rule  of 
Pain  T.  Packard^  and  have  also  applied  it  to  indorsers.  In  the 
case  of  10  Yeig.^  the  court  admitted  that  if  the  question  were  re» 
iniegra,  they  might  have  decided  differently;  but  the  question 
was  settled  in  the  case  in  2  Yerg.,'  and  they  wotdd  not  depart 
from  it.  In  that  state  there  is  a  statute  which  may  have  had 
an  influence  on  the  decision.  Contrary  decisions,  however,  are 
numerous,  in  which  the  defense  here  set  up  has  been  overruled. 
.  The  point  was  made  in  Crane  v.  Newell,  2  Pick.  612  [13  Am. 
Dec.  461],  and  held  to  be  no  defense.  The  reporter  has  added 
a  note  of  many  authorities  to  the  same  effect.  The  case  of  Hunt 
V.  Bridgham,  Id.  681  [13  Am.  Dec.  458],  was  of  the  same 
kind.  These  were  cases  of  sureties,  not  indorsers,  and  if  sure- 
ties will  not  be  discharged  by  mere  delay,  unaccompanied  with 
jbraud,  or  an  agreement  not  to  prosecute  the  principal,  certainly 
indorsers  will  not. 

The  same  doctrine  is  reiterated  in  the  case  of  Frye  v.  Baker  <t 
Jennings,  4  Pick.  382,  which  was  also  a  case  of  mere  suretyship. 
The  case  of  Billows  v.  Lovel,  5  Id.,  was  a  suit  on  a  joint  and  sev- 
eral promissory  note,  and  it  was  held  that  the  refusal  of  the 
creditor  to  sue  the  principal  on  the  request  of  the  surety,  unac- 
companied with  an  offer  of  indemnity  against  the  costs  and 
charges  of  the  suit,  is  not  a  defense  at  law  for  the  surely,  although 
the  principal  may  have  become  insolvent.  Now  even  if  these^ 
defendants  occupy  the  attitude  claimed  for  them  of  mere  sure- 
ties, still  by  these  authorities,  their  defense  must  be  unavailing. 

But  the  Massachusetts  cases  do  not  stand  alone.  They  are 
fully  sustained  by  the  cases  cited  by  counsel  from  1  Bailey,* 
3  Call,*  1  Leigh,*  and  5  Monroe.'  The  case  of  Kerr,  Adm'r,  v. 
Baker,  Walker,  140,  was  a  case  of  a  surely;  and  it  was  held  that 
he  was  not  discharged  by  the  failure  to  sue  the  principal,  after 
notice  given  to  do  so.  The  most  of  these  cases  are  in  exact  har- 
mony, and  must  be  considered  as  decisive  of  this  question. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

See  Lambert  v.  Scmdford,  18  Am.  Dec  149. 

1.  7Ao»j»on  T.  ITatfon,  10  Terg.  863.  4.  Cron^Alon  t.  DwoqI^  S  Call,  00. 

2.  Hanooek  r.  Bryonf,  2  Terg.  476.  6.  McKemng  v.  WaiUr,  1  Leigh,  484. 

8.  B€Mk  ^f  S.  O.  T.  Myeri,  1  Bsil«7*8  Law,  413.     6.  SUmi  t.  AikUm,  5  Monroe,  881. 
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LOBTON  V.  StATB. 

[7  HttMinu.  65.] 
IiABOBffT  OF  AbXIOLIS  BbLONOING  TO  DiFFRBBNT    OWVXBS,  if  ftl  the  «MM 

time  and  plaoe,  ooostitntes  but  one  offense. 

LanoTMENT  for  larceny.    The  opinion  states  the  case. 

T.  T.  CfanU,  for  the  prisoner. 

Beni,  for  the  state. 

By  Court,  Naptoh,  J.  Lorton  was  indicted  by  the  grand  jury 
of  St.  Louis  county,  for  stealing  the  goods  and  chattels  of  lUch- 
mond  Cnrle,  and  at  the  same  time  was  also  indicted  for  stealing 
the  goods  of  one  John  B.  Gibson.  .  The  defendant  plead  guilty 
to  the  first  indictment,  and  to  the  second  pleaded  a  former  con- 
viction for  the  same  offense.  It  appears  from  the  bill  of  excep- 
tions that  the  prisoner  on  the  day  mentioned  in  the  indictment, 
was  found  in  a  room  of  the  Missouri  hotel,  in  the  city  of  St. 
Louis,  at  a  late  hour  in  the  evening,  and  being  seized  by  Bich- 
mond  Curie,  and  one  John  B.  Gibson,  who  were  lodgers  therein, 
and  who  were  awakened  by  the  noise  made  by  the  prisoner,  con- 
fessed that  he  had  been  concerned  in  stealing  goods  therefrom, 
in  company  with  another,  and  search  being  immediately  made, 
the  goods  of  said  Curie  and  Gibson  were  found  lying  on  the 
stair  steps  and  in  the  passage,  where  they  had  been  dropped  by  the 
thief,  who  was  malring  off  with  them.  The  goods  of  Curie  and 
Gibson  were  found  precisely  in  the  same  condition.  The  pris- 
oner had  been  sentenced  under  the  first  indictment  to  two  years' 
imprisonment  in  the  penitentiaiy.  The  prisoner,  by  hie  counsel, 
pxsyed  the  court  to  instruct  the  jury,  that  if  they  believed  from 


Digitized  by 


Googit 


180  Jones  v.  State.  [Missouri, 

the  evidence  that  the  goods  of  Curie  and  Gibson  were  stolen  at 
one  and  the  same  time,  then  the  circumstance  of  said  goods 
belonging  to  separate  owners  did  not  constitute  several  offenses, 
and  that  if  any  person  by  the  same  act  and  at  the  same  time 
should  steal  the  goods  of  A.,  B.,  and  C,  this  constituted  but 
one  felony,  or  offense  against  the  state;  and  that  if  they  should 
believe  under  the  preceding  instruction,  that  the  stealing  of  the 
goods  of  said  Curie  and  Gibson  was  one  transaction,  then  the 
former  conviction  of  the  prisoner  operated  as  a  bar.  The  court 
refused  to  give  this  instruction;  the  prisoner  excepted,  and 
moved  for  a  new  trial,  which  was  overruled,  and  the  case  is 
brought  here  by  error. 

The  court  should  have  given  the  instructions  asked  by  the 
prisoner.  The  stealing  of  several  articles  of  property,  at  the 
same  time  and  place,  undoubtedly  constitutes  but  one  offense 
against  the  laws,  and  the  circumstance  of  several  ownerships 
can  not  increase  or  mitigate  the  nature  of  the  offense. 

The  judgment  will  be  reversed. 

Stbalino  of  Skvxral  Abtiolbs  at  one  timo  oonstitates  bat  one  offenae: 
8UUe  Y.  DameU,  32  Mo.  650.  This,  though  the  articles  belonged  to  different 
owners:  State  v.  Marphint  37  Id.  373,  citing  the  principal  case. 


Jones  v.  State. 

[7  Hnsoimi.  81.] 

SzATUTB  Provision  Ebquibiko  a  Court  to  Pass  upoic  all  Ofvioial  Bovds, 
that  have  been  received  by  the  clerk  during  vacation,  at  the  next  tenn» 
and  approve  of  or  reject  the  same.  Is  for  the  benefit  of  the  pablic,  and 
therefore  a  failure  upon  the  part  of  the  court  to  comply  therewith,  is  no 
defense  to  an  action  upon  the  bond. 

RiCBPnoN  AND  Detention  of  an  Oftioial  Bond,  without  objection,  for  a 
considerable  length  of  time,  by  an  officer  who  is  required  by  law  to  pass 
upon  it,  is  sufficient  evidence  of  his  aooeptance. 

AonoN  upon  an  official  bond.  The  case  appears  from  tht 
opinion. 

A,  Leonard,  for  the  appellants. 

8.  M.  Bay,  contra. 

By  Court,  Tompkins,  J.  This  was  an  action  instituted  in  the 
name  of  the  state  of  Missouri,  to  the  use  of  Blow,  in  a  justices 
court,  against  Jones,  Miller,  and  Patdsel,  on  a  writing  alleged 
to  be  Jones'  official  bond,  as  constable,  for  his  failure  to  make 
return  of  an  execution  delivered  to  him  as  constable,  to  be  exe- 
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cuted.     Upon  the  trial  in  the  justices'  court,  judgment  was 
given  against  the  defendants,  and  they  removed  the  cause  by 
apx)eal  into  the  circuit  court  of  Cole  coimty.     In  that  court  the 
following  case  was  agreed  on  by  the  i>artie8,  viz. :  That  Jones  was 
elected  constable  of  th^  township  of  Jefferson  on  the  fourth  day 
of  August,  1838,  and  that  on  the  twenty-second  day  of  the  same 
month  ho  as  principal,  with  Miller  and  Paulsel  as  securities, 
signed  and  sealed  an  instrument  of  writing  set  out  in  the  rec- 
ord, and  purporting  to  be  the  official  bond  of  Jones  as  con- 
stable; that  on  the  said  day  of  the  date  of  that  bond  it  was 
offered  to  the  clerk  of  the  couniy  court,  as  Jones'  official  bond, 
and  that  the  clerk  received  the  same,  and  indorsed  it  as  filed, 
and  to  such  indorsement  subscribed  his  name,  and  filed  it  in  his 
office,  where  it  has  ever  since  remained,  and  now  still  remains; 
that  the  clerk,  at  the  time  of  receiving  such  instrument,  was  ac- 
quainted with  the  securities,  but  did  not  recollect  that  he  exer- 
cised his  judgment  upon  their  sufficiency,  or  upon  the  sufficiency 
of  the  bond;  that  the  next  succeeding  term  of  the  county  court 
of  Cole  couniy  was  held,  and  that  neither  at  that,  nor  at  any 
subsequent  term  of  said  court  was  the  said  instrument  of  writ- 
ing either  approved  or  rejected  by  the  court,  nor  was  it  ever 
presented  to  said  court  for  any  action  thereon;  that  the  clerk 
never  made  any  writing  or  entry  either  approving  or  rejecting 
such  instrument,  nor  did  any  act  approving  or  rejecting  said 
instrument,  except  as  aforesaid.    It  was  also  aditnitted  that 
Blow  obtained  a  judgment,  sued  out  execution,  and  delivered  it 
to  Jones,  the  defendant,  as  stated  in  the  complaint,  and  that 
Jones  failed  and  neglected  to  return  the  said  execution,  as 
charged  in  the  plaintiff's  complaint.     It  was  further  agreed, 
that  if  upon  these  facts  the  court  should  be  of  opinion  that  the 
writing  was  obligatory  upon  the  defendants.  Miller  and  Paulsel 
as  their  bond,  their  judgment  shotdd  be  given  against  all  the  de- 
fendants, otherwise  it  should  be  given  for  them.     The  circuit 
court  decided  that  the  instrument  of  writing  was  obligatory  on 
all  the  defendants,  as  the  official  bond  of  Jones.     To  reverse 
the  decision  of  the  court  on  this  point  this  appeal  is  prosecuted. 
The  act  respecting  constables  provides,  that  the  bond  shall  be 
approved  of  by  the  coturt,  or  clerk  in  vacation,  and  if  taken  by 
the  clerk  in  vacation,  shall  be  approved  of  or  rejected  by  the  court 
at  the  next  term.    The  delivery  of  the  bond  by  the  defendants  is 
admitted,  the  clerk  received  the  bond  from  their  hands  and  marked 
it  "  filed,"  and  placed  on  his  files,  which  he  had  no  autixority  in 
law  to  do  unless  he  had  previously  exercised  his  judgment  on 
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ihe  Buffioieni^  of  the  bond,  and  approved  it.  This  act  of  the 
clerk,  then,  appears  to  me  to  be  conclasive  eyidenoe  that  he  did 
approve  the  bond;  for  the  law  nowhere  declares  in  what  manner 
his  approbation  shall  be  expressed:  See  the  act  at  p.  116  of  the 
Digest  of  1835.  But  neither  at  the  next  term,  nor  at  any  subse- 
quent term,  did  the  county  court  express  any  will  either  to  ap- 
prove or  to  reject  the  bond.  Bj  this  neglect  of  the  county  court, 
the  public  might  be  sufferers  in  case  the  securities  were  in- 
sufficient (and  it  is  not  contended  that  the  instrument  of  writing 
is  not  expressed  in  apt  terms),  but  certainly  the  failure  of  the 
county  court  to  act  on  this  instrument  of  writing  at  the  first  or 
any  subsequent  term,  could  do  Jones  and  his  securities  no  in- 
juiy.  He  wanted  the  emoluments  of  office,  and  he  enjoyed 
them;  the  action  of  the  court  on  the  bond  was  required  l^  law 
only  to  secure  more  effectually  the  interests  of  the  rest  of  the 
communiiy.  It  seems  then,  to  me,  that  this  bond  ought  to  be 
held  good  against  Jones  and  his  security. 

In  the  district  courts  of  the  United  States  it  has  been  decided 
that  the  reception  and  detention  of  an  official  bond  by  the  post- 
master-genend,  for  a  considerable  time  without  objection,  is 
sufficient  evidence  of  its  acceptance:  See  1  Peter's  Dig.  383;  on 
this  authority,  then,  as  well  as  on  the  reasonableness  of  the 
thing,  we  may  rest  an  opinion  that  the  clerk  of  the  county  court 
of  Cole  county  accepted  and  approved  the  bond  in  the  sense  of 
the  statute.  In  the  United  States  v.  Twyvy,^  the  supreme  court 
of  the  United  States  held  that  a  voluntary  bond  given  to  the 
United  States  and  not  prescribed  by  law,  is  a  valid  instrument. 

The  bond  of  Jones  then  is  good,  because  he  voluntarily  with 
his  securities  executed  it,  and  its  obligatory  character  is  not  in- 
validated because  tixe  act  of  the  legislature  required  him  to  exe- 
cute one,  although  it  has  not  been  approved  by  the  court;  as 
before  observed,  the  omission  of  the  couniy  court  to  approve 
this  bond,  cotdd  not  possibly  injure  him  and  his  securiiy,  and 
ought  not  to  impair  the  security  which  suitors  were  intended  to 
derive  from  the  action  of  the  county  court. 

For  the  reasons  above  given,  the  judgment  of  the  circuit  court 
ought  to  be  affirmed,  and  in  this  opinion  each  member  of  the 
court  concurs;  and  it  is  accordingly  affirmed. 

Validitt  of  an  Official  Bond  can  not  be  impeached  by  the  officer  or  liit 
■areties,  becaoBe  it  does  not  conform  to  the  statute,  if  the  bond  is  in  a  oondi- 
tioii  more  favorable  to  them  than  it  would  have  been  had  it  portaed  tb* 
•tatate:  K%meaimon  v.  Carroll,  30  Am.  Dec.  391. 

1.  UnSUd  atatet  t.  Tingey,  5  Pelen.  U4. 
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P06ET  V.  Gabth. 

[7  Mfinoumz,  94.] 
Am  Emplotxi  I>i80sabokd  bsfobx  ths  CoMPLinoK  of  thb  Tna  of  Skby* 
ICB  for  which  h6  has  been  engaged,  for  fault  or  miaoondaot  upon  hie 
part,  of  aafficient  aggravation  to  justify  the  discharge,  is  not  entitled  to 
any  compensation  for  the  services  actoally  performed. 

Affbal  from  Howard  circuit.     The  opinion  states  the  case. 

Clark,  for  the  appellant. 

Davis,  contra. 

By  Court,  Soorr,  J.  Bird  Posey  was  employed  by  Dabney 
Oarth,  as  overseer,  for  one  year,  at  the  price  of  one  hundred 
and  seventy-five  dollars;  his  term  of  service  commenced  on  the 
first  of  January,  1838,  and  he  continued  industriously  employed 
for  Gturth  until  some  time  in  April  following,  w^en  Gurth  told 
Posey  that  he  must  leave  his  service,  that  he  had  been  negligent, 
and  had  maltreated  and  injured  his  negroes.  Thereupon  Posey 
left  Gkurth's  employment.  It  appears  that  Posey,  the  day  before 
he  was  ordered  to  leave  Gurth's  service,  for  some  fault  supx>osed 
to  have  been  committed  by  one  of  Crarth's  negroes  under  his 
<»ntrol,  attempted  to  punish  the  negro  by  whipping;  the  negro, 
the  bill  of  exceptions  states,  resisted  by  refusing  to  obey  Posey's 
order.  Posey  thereupon  struck  the  negro  with  a  handspike  and 
knocked  him  down,  and  then  beat  him  with  the  handspike  in 
«uch  a  manner  that  in  four  days  thereafter  he  died  from  the  effect 
of  the  blows.  Posey  afterwards  instituted  an  action  against 
Garth  for  his  year's  wages,  claiming  the  whole  amount,  and  re- 
<M>vered  sixiy-one  dollars,  the  costs  being  adjudged  against  him. 
A  new  trial  was  asked  for  by  Posey,  and  refused,  and  he  brings 
this  cause  here  by  appeal.  Under  this  state  of  facts  is  he  ag- 
grieved by  the  judgment  of  the  court  below  ?  If  a  person  re- 
tain a  servant  for  a  year  at  wages,  the  performance  of  the  service 
is  a  condition  precedent  to  the  payment  of  wages,  and  the  serv- 
ant can  not  recover  them  before  he  has  performed  the  year's 
service.  If  he  is  prevented  by  his  employer  from  fulfilling  his 
-contract,  and  is  wantonly  and  without  sufficient  cause  discharged 
before  the  expiration  of  the  period  for  which  he  was  hired,  he 
is  entitled  to  the  wages  for  the  whole  period  he  was  to  serve; 
but  if  there  is  any  fault  or  misconduct  in  him  towards  his  em- 
ployer sufficient  to  warrant  his  discharge,  and  in  consequence 
thereof  he  is  driven  from  the  service  of  the  person  by  whom  he 
is  hired,  he  is  not  entitled  to  any  wages.    Beciprocal  justice  re* 
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quires  that  such  should  be  the  law  of  contracts,  of  this  charac- 
ter; if  it  were  otherwise,  then  while  the  employer  is  bound  by 
his  contract  to  retain  the  servant,  although  it  may  be  against  his 
inclination,  for  the  whole  period  of  his  service,  or  pay  him  the 
whole  wages,  the  servant  by  his  misconduct  may  compel  his  em- 
ployer for  his  own  security  to  discharge  him,  and  then  recover 
wages  for  the  term  he  has  served.  So,  while  the  contract  is 
binding  on  the  employer,  the  servant  is  bound  or  not,  at  his  op- 
tion. Such  a  construction  of  the  contract  would  encourage 
fraud  and  wickedness  in  servants,  and  induce  them,  whenever 
their  inclination  prompts,  to  be  guilty  of  such  enormities  as  wiU 
compel  their  discharge. 

Justice  Lawrence  remarked,  in  the  case  of  CvMer  v.  Posver^^ 
6  T.  B.  327,  that  a  servant,  although  hired  in  a  general  way,  is 
considered  to  be  hired  with  reference  to  the  general  understand- 
ing on  the  subject,  that  the  servant  shall  be  entitled  to  his  wages 
for  the  time,  though  he  does  not  continue  in  the  service  during 
the  whole  year.  This  remark  of  the  learned  judge,  torn  from 
its  context  and  placed  in  some  elementary  works,  has  been  made 
to  give  coimtenance  to  the  idea,  that  if  there  is  a  termination  of 
the  service  by  the  fault  of  the  servant  before  the  time  agreed  on, 
the  servant  is  entitled  to  wages  for  the  time  he  served,  when  it 
is  obvious  the  judge  was  speaking  of  the  termination  of  the  con- 
tract without  the  fault  of  the  servant,  for  it  is  observable  thai 
this  principle  was  stated  in  a  case  in  which  the  court  unanimously 
held,  that  if  a  sailor  hired  for  a  voyage,  take  a  promissory  note 
from  his  employer  for  a  certain  sum  provided  he  proceed,  con- 
tinue, and  do  his  duty  on  board  for  the  voyage,  and  before  the 
arrival  of  the  ship,  he  dies,  no  wages  can  be  claimed  either  on 
the  contract  or  on  a  quantum  meruit.  This  case,  however,  was 
decided  on  the  peculiar  nature  of  the  contract,  and  is  not  to  be 
regarded  as  an  authority  in  support  of  the  doctrine,  that  if  a 
servant  who  is  hired  for  a  year  die  in  the  middle  of  it,  his  exec- 
utor can  not  recover  part  of  his  wages  in  proportion  to  the  time 
of  service.     This  was  the  old  law,  it  is  otherwise  now. 

Was  the  conduct  of  Posey  such  as  to  warrant  his  discharge? 
Have  mercy  and  humanity  left  this  earth,  that  this  question 
should  be  asked  ?  Could  Gkirth,  as  a  master  owing  protection 
to  his  slaves,  any  longer  retain  such  a  man  in  his  service,  he  not 
only  had  a  right  to  discharge  him,  but  it  was  his  duty  to  do  it. 
A  mere  disobedience  of  orders  seems  to  have  been  the  fault  of 
the  negro;  for  although  the  record  states  that  the  negro  resisted, 

1.  Cutler  V.  PowtU, 
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yet  it  appears  that  Us  resistance  consisted  in  disobeying  orders, 
and  that  too  when  he  was  about  to  be  whipped.  Should  one  re- 
tain in  his  employment  another,  who  for  such  a  provocation 
would  with  a  handspike  knock  down  his  slave,  and  then  con- 
tinue his  blows  until  they  caused  his  death  ? 

As  it  regards  the  question  of  costs,  inasmuch  as  the  plaintiff 
was  not  entitled  to  recover  anything,  he  can  not  complain  that 
they  were  adjudged  against  him,  and  as  the  defendant  does  not 
seek  to  reverse  tixe  judgment,  let  it  be  affirmed. 

Whbbx  a  Servant  Enoaobd  iob  a  Definitb  Pkbiod,  before  its  expira- 
tioD  abandons  his  master's  service,  he  can  recover  nothing  for  the  services 
actually  performed:  Henson  v.  HampUmy  32  Mo.  410;  Schnerr  ▼.  Lemp,  19 
Id.  42,  affirming  the  principal  case.  But  if  the  abandonment  is  caused  by  a 
dereliction  of  duty  upon  the  part  of  the  master  a  quanium  merwt  will  be  sus- 
tained: Si$k  V.  Cunningham,  8  Id.  132. 


PoTTBB  V.  Dillon. 

[7  HiMOUBi*  338.] 

Am  AcxsKPTAiroB  bt  Onb  Membeb  of  a  FmM  of  a  Bnx  of  Bzobanok, 
which  represents  a  private  debt  of  his  own,  binds  the  firm,  if  the  holder 
of  the  bill  was  ignorant  of  the  nature  of  its  oonsideration. 

Action  upon  an  acceptance  of  a  bill  of  exchange.  The  opin- 
ion states  tiie  case. 

Oamble  and  Walker,  for  the  appellant. 

Holmes,  contra. 

By  CTonrt,  Tompkins^  J.  Potter  brought  this  suit  against  Dil- 
lon before  a  justice  of  the  peace.  The  matter  being  submitted 
to  the  justice,  he  found  a  verdict  and  gave  a  judgment  for  the 
plaintiff.  The  defendant  Dillon  then  appealed  to  the  court  of 
common  pleas.  In  this  court  the  evidence  was  detailed  to  a 
jury,  and  a  verdict  being  found  by  them  for  the  plaintiff,  the 
court  gave  a  judgment  accordingly.  The  suit  is  brought  on  a 
bill  of  exchange,  drawn  by  one  Charles  F.  Downing  on  Beilly 
and  Dillon,  in  favor  of  the  plaintiff,  Potter.  This  bill  was  ac- 
cepted in  writing  by  Beilly  &  Dillon.  The  acceptance  was  in 
the  handwriting  of  Beilly;  at  the  time  of  the  acceptance  Beilly 
was  a  partner  of  Dillon  in  business.  Evidence  was  given  by 
the  defendant  to  prove  that  nothing  was  found  on  the  books  of 
Beilly  and  Dillon  to  show  that  there  had  ever  been  any  dealings 
betwixt  the  plaintiff  and  the  firm  of  Beilly  &  Dillon;  but  that 
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j)reTiouBly  to  the  partnership  betwixt  them,  there  had  been 
^some  business  transactions  betwixt  the  plaintiff  and  Beillj, 
ifhich  were  not  known  to  be  settled.  That  the  drawer  had 
been,  and  was  at  the  time  the  bill  was  drawn,  a  clerk  of  Beillj 
&  Dillon.  A  letter  from  the  plaintiff  to  Dillon  was  also  read 
in  evidence,  in  which  Potter  states  that  he  holds  an  order  drawn 
bj  Charles  F.  Downing  for  one  hundred  dollars,  and  accepted 
by  Beilly  &  Dillon,  etc.  He  says  something  is  due,  he  sup- 
poses about  fifty  dollars.  The  court  instructed  the  jury,  that 
if  they  believed  that  this  acceptance  was  given  by  Beilly  to 
plaintiff  to  pay  a  separate  debt  of  Beilly,  and  that  Potter  knew 
that  Beilly  was  using  the  partnership  name  to  secure  his  own 
private  debt,  they  will  find  for  the  defendant.  The  defendant 
moved  for  a  new  trial  for  the  usual  reasons,  that  the  verdict 
was  against  evidence,  etc.,  and  that  the  jury  were  misled  by  the 
instructions  of  the  court. 

The  instructions  of  the  court  were  in  my  opinion,  and  accord- 
ing to  the  showing  of  the  defendant  himself  in  his  brief,  veiy 
•correct.  This  being  my  opinion,  it  might  be  sufficient  to  stop, 
but  the  defendant,  appellant  here,  seems  to  think  that  after  a 
finding  against  him  by  a  justice  of  the  peace  acting  the  part  of 
«  jury,  and  also  by  a  jury  acting  under  the  direction  of  the 
court  of  common  pleas,  that  still  the  finding  is  against  evi- 
dence. To  order  a  new  trial  in  such  a  case  would  be  but  an  ap- 
peal from  one  jury  to  another,  vnth  this  further  evil,  that  it 
would  hold  out  a  temptation  to  parties,  even  honest  parties,  to 
be  negligent  in  the  production  of  their  evidence  in  the  first 
trials.  The  court  of  common  pleas,  with  better  opx>ortunii7  to 
judge  of  the  credit  due  to  the  witnesses,  than  we  have,  was 
satisfied  with  this  verdict.  But  the  defendant  has  not  even 
taken  the  precaution  to  exclude  the  presumption  that  there 
might  have  been  other  evidence  given  to  the  jury. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 

A  Note  Executed  by  One  Partner  in  the  firm  name,  and  issned  in  pay- 
ment of  hi&  private  debt,  is  not  binding  upon  the  firm  if  the  party  receiving 
the  note  knew  of  its  consideration:  Lansing  v.  Oaine,  3  Am.  Dea  422;  Lip- 
4fig8ton  V.  RooseveU^  4  Id.  273;  bat  if  such  note  has  passed  into  the  hands  ol 
A  bona  fide  holder  it  will  bind  the  firm:  N.  T.  Firemen'a  Ins,  Co.  y.  BameU^ 
13  Id.  109. 
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King  v.  Lane. 

[7  IflMOUBI.  Ml.] 

Tbx  Tms  07  LnoTATiOK  of  an  Action  upon  a  Contract  depends  upon 
the  Uw  of  the  pboe  where  the  action  is  imtitated,  and  not  npon  the  law 
of  the  place  of  oontraot. 

Tbx  Savino  in  a  Statutx  07  Limitations  of  a  Bbmbdt  until  thk  "Rk- 
tubn'*  of  the  defendant,  where  the  cause  of  action  has  arisen  ahroad,  ap- 
plies as  well  to  foreigners  who  have  never  been  in  the  state  as  to  citizens. 

Appeal  from  St  Loxds  circuit.     The  opinion  states  the  case. 

By  Court,  Scott,  J.  William  B.  King  and  Ann  F.  Lane  were 
tBsidents  of  the  state  of  Virginia,  in  the  year  1825.  While  still 
residing  there.  King  executed  two  bonds  to  Lane,  payable  in 
NoTember,  1826;  afterwards,  in  the  year  1834,  King  left  Vir- 
ginia and  became  a  resident  of  this  state,  and  some  years  there- 
after died,  and  the  appellant  administered  on  his  estate.  Ann 
F.  Lane  is  still  a  resident  of  the  state  of  Virginia,  and  com- 
menced this  suit  against  the  appellant  in  July,  1840.  The  ques- 
tion arising  ux>on  this  state  of  facts  is,  whether  an  action  of  debt 
on  the  bonds  is  barred  by  our  statute  of  limitations,  limiting  an 
action  of  debt  on  bonds  and  promissory  notes  to  ten  years. 

It  is  a  general  and  well-established  principle  of  law,  that  in 
<x>ntract8  the  time  of  limitations  depends  on  the  law  of  the 
•country  in  which  the  action  is  brought,  and  not  on  the  law  of  the 
<»untry  where  the  contract  is  made;  or  in  other  words,  on  the 
lexforiy  and  not  on  the  lex  loci  contractus.  For  although  con- 
tracts are  to  be  construed  according  to  the  laws  of  the  country 
in  which  they  are  made,  or  according  to  the  laws  of  that  country 
in  reference  to  which  they  are  made,  yet  the  remedy  on  them 
must  be  conformable  to  the  laws  of  that  country  in  which  the 
femedy  is  sought.  This  principle  was  early  recognized  in  the 
English  jurisprudence. 

Li  the  case  of  Dupleix  v.  De  Eoven^  2  Vem.  540,  a  bill  was 
£led  for  a  discovery  of  assets  and  satisfaction  of  a  debt  con- 
tracted in  Bome,  and  the  English  statute  of  limitations  was 
pleaded,  and  the  court  allowed  the  plea.  In  the  case  of  Stirthost 
T.  Graeme,^  2  Bl.  723,  and  3  Wilson,  145,  the  plaintiflF  was  be- 
yond seas  in  Germany,  and  had  always  resided  there.  Upon  a 
demurrer  to  this  fact  set  out  in  a  replication  to  a  plea  of  non 
<i88ump8U^  infra  sex  annos,  the  court  said,  ''  if  the  plaintifr  is  a 
foreigner,  and  does  not  come  to  England  in  fifty  years,  he  still 
bath  six  years  after  his  coming  to  England  to  bring  his  action; 

1.  Strithont  r.  Cfraeme. 
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and  if  be  neyer  comes  to  England  himself  he  has  always  a  right 
of  action  while  he  lives  abroad,  and  so  have  his  executors  or 
administrators  after  his  death. "  In  the  case  of  Williams  v.  Jones, 
13  East,  439,  both  plaintiff  and  defendant  resided  in  India,  when 
the  promise  on  which  th^  action  was  founded  was  made,  and 
continued  to  reside  there  for  more  than  six  years  after  the  mak- 
ing of  the  promise,  and  afterwards  upon  the  return  of  the 
defendant  to  England,  upon  a  demurrer  to  a  plea  of  non  assump- 
sU,  infra  sex  annos,  the  court  held  that  the  plaintiff  was  not 
barred. 

By  the  common  law  the  plaintiff  had  an  unlimited  right  of 
suit,  till  barred  by  the  statute  of  limitations.  The  statute  con- 
tains exceptions,  and  if  the  plaintiff  brings  himself  within  those 
exceptions,  there  is  no  statute  restraining  his  right  of  action. 
By  the  word  plaintiff  in  the  statute  is  included  as  well  foreigners 
as  residents;  foreigners  who  are  not,  and  who  never  have  been 
within  the  state;  and  the  word  defendant  also  includes  for- 
eigners who  may  contract  abroad,  and  afterwards  come  into  the 
state.  Whether  the  defendant  be  resident  of  the  state,  and  is 
occasionally  absent,  or  whether  he  resides  altogether  out  of  the 
state,  is  not  material.  If  the  cause  of  action  arises  abroad,  it  is 
sufficient  to  save  the  statute  from  running  in  favor  of  the  party 
to  be  charged  until  he  comes  within  our  state.  It  is  not  to  be 
inferred  that  because  the  statute  uses  the  word  '*  return,"  that ' 
therefore  it  contemplates  only  residents,  who  occasionally  go 
abroad;  it  was  designed  to  apply  to  foreigners  who  always  re- 
side out  of  the  state,  and  who  may  be  found  here  to  be  served 
with  process,  as  well  as  to  residents.  In  the  case  of  Buggies  v. 
KeelcTy  3  Johns.  263  [3  Am.  Dec.  482],  Judge  Kent,  in  a  mas- 
terly manner,  sustains  this  construction  of  the  English  statute  of 
limitations,  which  so  far  as  the  merits  of  this  case  is  concerned, 
is  like  our  own.  As  to  the  question,  whether  this  case  is  to  be 
determined  by  the  act  of  limitation  of  1825  or  1835,  it  will  be 
remarked,  that  the  eleventh  section,  article  3  of  the  act  of  1835 
says,  that  if  the  action  accrued  before  the  taking  effect  of  the 
said  act,  the  statute  of  1825  shall  give  the  limitation.  This  ac- 
tion accrued  before  the  act  of  1835,  and  is  consequently  subject 
to  the  statute  of  1825.  The  application  of  this  statute  to  the 
pleadings  in  this  cause  will  show  that  errors  have  been  com 
mitted  by  the  court  below  in  overruling  and  sustaining  de- 
murrers, and  this  is  an  apology  for  not  giving  a  statement  of 
the  pleadings.  But  as  on  the  record  all  the  facts  appear,  and 
as  there  is  no  dispute  about  them,  and  as  upon  the  whole,  judg- 
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ment  has  been  rendered  for  the  party  who  Tvas  in  fhe  right, 
judgment  afiSrmed. 

Judgment  will  still  be  rendered  for  the  plaintiff  against  the 
appeUant,  as  administrator  of  William  B.  King,  and  the  judgment 
below  being  against  the  appellant  personally,  is  reversed,  and 
judgment  will  be  entered  in  conformity  to  this  opinion,  and  the 
appellee  will  pay  the  costs. 

Lkx  Fobi  Rboulatis  thx  Timb  ov  Limitation:  Levy  v.  Boas,  23  Am. 
Deo.  134,  and  note  citing  the  other  oases  in  this  series  to  the  same  effect. 

Thb  Lex  Fobi  is  that  which  must  Dbtkbminb  whether  a  limitation  has 
attached  to  a  right  of  action :  CcwBon  y .  Hunter ^  46  Mo.  469,  citing  the  principal 


Pbotision  Dblatino  thb  RuNiONO  07  THB  Tdcb  OF  Ldcitatiok  until  the 
letom  of  the  defendant,  if  he  be  oat  of  the  state  when  the  action  aocmes, 
prevents  the  statute  from  nmning  in  favor  of  a  non-resident,  who  afterwards 
removes  into  the  state,  until  such  removal:  Tagart  v.  Indiana,  15  Mo.  209. 
The  statute  of  1845,  however,  changed  this  rule,  by  restricting  its  operation 
to  cases  where  the  defendant  was  a  resident  of  the  state:  Thomaa  v.  Blaekf 
ttU.  332;  SmUhv.  Newl^,  13 Id.  166. 
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Bailey  v.  Gableton. 

[13  Nbw  Haxmbzbb,  9.] 
ADTBBSB    POBSnSIOK.^ENTRT   UNDEB    COLOB    OF  TiTLB    BtTTST    BB   AOOOH-^ 

FABIBD  by  sach  acts  of  ownership,  that  the  reasonable  preeamptioo  ir 
that  the  owner,  who  knew  of  them,  most  have  understood  that  a  daiin- 
adverse  to  his  own  is  asserted,  to  constitute  adverse  possewon. 

Idem. — Whbbb  a  Dbkd  Convets  Two  Tbacts,  to  one  of  which  alone  the 
grantor  has  title,  an  entry  upon  and  occupation  of  that  tract  will  not 
operate  a  disseisin  of  the  owner  from  the  other. 

Idxm.— To  CoNsnruTB  Advebsb  Possiasioir  there  must  be  an  actual  poa- 
leesion  of  some  part  of  the  land  of  the^wner  against  whom  the  possessioB 
is  invoked. 

UsB  OF  Land  nr  common  with  Makt  Othsbs,  who  Claim  no  Titlb 
Thbbbto,  there  being  nothing  to  distinguish  the  use  of  the  claimant  from 
that  of  the  others,  will  not  constitute  adverse  possession^  though  the  acts- 
of  user,  had  they  been  exclusive  in  the  claimant,  might  have  been  suffi- 
cient. 

Writ  of  entry.  In  1815  Amos  Town  conveyed  the  demanded 
promises,  two  lots  on  the  highway,  passing  through  the  village^ 
of  Bath,  and  also  a  third  lot  on  the  other  side  of  the  highway 
and  immediately  opposite,  to  Ebenezer  Carleton,  defendant's 
predecessor  in  interest.  'At  that  time  Amos  Town  had  title  to 
the  tract  last  mentioned,  but  not  to  the  demanded  premises. 
Upon  receiving  his  deed  Ebenezer  Carleton  went  into  x>ossession 
of  the  lot  opx>osite  the  demanded  premises,  and  ever  since  he  or 
his  successors  have  remained  in  possession  thereof.  Plaintiff 
however  contended  that  his  possession  of  the  demanded  prem- 
ises did  not  originate  before  1821,  a  period  of  less  than  twenty 
years  before  the  institution  of  this  action,  which  was  commenced 
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in  1837.  The  defendant  on  the  contrary  insisting  that  the  pos- 
session began  in  1815,  and  relying  as  a  defense  ax>on  a  peaceable^ 
and  unintermpted  x>ossession  of  twenty  years.  The  evidence  as  to- 
the  possession  between  1815  and  1821  is  detailed  in  the  opinion. 
The  paper  title  to  the  land  in  controversy  was  in  plaintiff.  The^ 
jury  was  instructed  that  an  entry  ux>on  and  occupation  of  some 
portion  of  each  tract  was  necessary  to  give  a  title  by  possession 
thereto;  that  an  entry  upon  any  one  tract  would  not  extend  the 
possession  beyond  its  limits,  and  that  though  x>ossession  might 
be  acquired  by  using  a  lot  as  a  place  of  dex>osit  for  lumber  or 
&rm  utensils,  yet  such  possession  must  be  open,  visible,  and<>f 
such  a  character  as  to  give  the  owner  notice  that  an  adverse  claim 
was  asserted.  Defendant  now  moved  to  set  aside  the  verdici 
obtained  by  plaintiff  ux>on  the  ground  of  misdirection. 

J.  L.  Carleton  and  Bell,  for  the  defendants. 

OoodaU  and  BarUeU,  contra. 

Pabksb,  C.  J.  The  general  rule  that  where  a  party  havings 
color  of  title  enters  into  the  land  conveyed,  he  is  presumed  to 
enter  according  to  his  title,  and  thereby  gains  a  constructive 
possession  of  the  whole  land  embraced  in  his  deed,  seems  to  be 
settled  by  the  current  of  authorities:  RUey  v.  Jameson,  3  N.  H. 
27  [14  Am.  Dec.  325];  Lund  v.  Parker,  Id.  49,  and  cases 
cited.  And  such  entry  may  operate  as  a  disseisin  of  the  whole 
tract;  and  the  possession  under  it,  continued  for  the  term  of 
twenty  years,  may  be  deemed  an  adverse  possession,  which  will 
bar  the  entry  of  the  owner  after  that  lapse  of  time:  Lund  v.  Par-- 
her,  3  N.  H.  49;  Jackson  v.  Mis,  13  Johns.  118;  Jackson  v.  SmUh, 
Id.  406;  Jackson  v.  Newton,  18  Id.  355. 

Exceptions  have  been  suggested  to  the  rule  in  some  cases. 
One  is,  where  a  large  tract  of  land  is  embraced  in  the  deed,  and 
a  small  part  only  has  been  improved:  Jackson  v.  Woodruff,  1 
Cow.  276  [13  Am.  Dec.  525];  Jackson  v.  Vermilyea,  6  Id.  677. 
Another,  where  the  deed  under  which  the  claim  is  made  includes 
a  tract  greater  than  is  necessary  for  the  purpose  of  cultivation, 
or  ordinary  occupancy:  Jackson  v.  OUz,  8  Wend.  440.  These 
exceptions  seem  not  to  be  very  definite  in  their  application,  for 
lots,  like  other  things,  are  large  or  small  by  comparison,  and  a. 
tract  which  would  be  much  too  large  for  cultivation  by  one, 
would  not  suffice  for  another.  But  they  serve  to  show  the  prin- 
ciple upon  which  the  rule  is  founded.  It  is,  that  the  entry  and 
possession  of  the  party  is  notice  to  the  owner  of  a  claim  asserted 
to  the  land;  that  the  limits  of  such  claim  appear  from  the  deed;. 
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and  that  if  the  owner  for  twenty  years  after  such  entiy,  and 
after  notice,  by  means  of  the  possession,  that  an  adverse  claim 
exists,  asserts  no  rights,  he  may  well  be  presumed  to  have  made 
some  grant  or  conveyance,  co-extensive  vrith  the  limits  of  the 
claim  set  up;  or  that,  after  such  lapse  of  time,  a  x>ossession, 
under  such  circumstances,  ought  to  be  quieted. 

There  should  be  something  more  than  the  deed  itself,  and  a 
mere  entry  under  it — something  from  which  a  presumption  of 
actual  notice  may  reasonably  arise.  It  is  not  necessaiy  to  show 
actual  knowledge  of  the  deed.  Acts  of  ownership,  raising  a 
reasonable  presumption  that  the  owner,  with  knowledge  of  them, 
must  have  understood  that  there  was  a  claim  of  title,  may  be 
held  to  be  constructive  notice,  that  is,  conclusive  evidence  of 
notice:  Eogen  v.  Jones^  8  N.  H.  264.  The  owner  may  well  be 
charged  with  knowledge  of  what  is  openly  done  on  his  land, 
and  of  a  character  to  attract  his  attention.  The  presumption  of 
notice  arises  from  the  occupation,  long  continued;  and  the 
notice  of  the  claim  may  well  be  presumed,  as  far  as  the  occupa- 
tion indicates  that  a  claim  exists,  and  the  deed,  or  color  of  title, 
serve  to  define  specifically  the  boundaries  of  the  claim  or  pos- 
session. If  the  occupation  is  not  of  a  character  to  indicate  a 
claim  which  may  be  co-extensive  vnth  the  limits  of  the  deed, 
then  the  principle  that  the  party  is  presumed  to  enter  adversely 
according  to  his  title,  has  no  sound  application,  and  the  adverse 
possession  may  be  limited  to  the  actual  occupation.  Thus  cut- 
ting wood  and  timber,  connected  with  permanent  improvements, 
may  well  furnish  evidence  of  notice  that  the  claim  of  title  ex- 
tends beyond  the  permanent  improvements,  and  the  deed  be  ad- 
mitted to  define  the  precise  limits  of  the  claim  and  possession, 
provided  the  cutting  vms  of  a  character  to  indicate  that  the  claim 
extended,  or  might  extend,  to  the  lines  of  the  deed.  It  might, 
at  least,  well  indicate  a  claim  to  the  whole  of  a  tract  allotted 
for  sale  and  settlement,  of  which  the  pariy  was  improving  part, 
unless  there  was  something  to  limit  the  presumption.  But  no 
presumption  of  a  claim,  and  of  color  of  title  beyond  the  actual 
occupation,  could  arise  respecting  other  lots  than  that  of  which 
the  pariy  was  in  possession.  And  where  the  possession  was  in 
a  township,  or  other  large  tract  of  land,  which  had  never  been 
divided  into  lots  for  settlement,  no  particular  claim,  beyond  the 
actual  occupation,  would  be  indicated,  and  of  course  no  notice 
of  any  such  claim  of  title  should  be  presumed:  Jackson  v.  RicJi' 
ards,  6  Cow.  617;  Sharp  v.  Brandaw,  15  Wend.  697. 

If  the  possession  was  not  of  a  character  to  indicate  owner- 
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ship,  and  to  give  notice  to  the  owners  of  an  adverse  claim,  al- 
though the  grantee  might  be  held  to  be  in  possession  according 
to  his  title,  in  a  controversy  with  one  who  should  make  a  sub- 
sequent entiy  without  right,  his  x>ossession  ought  not  to  be  held 
adverse  to  the  true  owner,  to  the  extent  of  his  deed,  merely  by 
reason  of  the  deed  itself,  even  if  recorded,  nor  by  any  entry  un- 
der it.  There  are  several  cases  which  tend  to  sustain  this  view 
of  the  principle:  Poignard  v.  Smith,  6  Pick.  172,  176;  Alden  v. 
Oilmore,  13  Me.  178;  Frop'rs  of  Kennebeck  Purchase  v.  Springer, 
4  Mass.  415  [3  Am.  Dec.  227];  Hapgood  v.  Burt,  4  Vt.  155; 
Ewing  v.  Burnet,  1  Pet.  41;'  LUtle  v.  Megquier,  2  Greenl.  176. 

We  are  of  opinion  that  the  rule  can  not  apply  to  a  case  where 
a  X)ariy ,  having  a  deed  which  embraces  land  to  which  his  grantor 
had  good  title,  and  other  land  to  which  he  had  no  right,  enters 
into  and  possesses  that  x>ortion  of  the  land  which  his  grantor 
owned,  but  makes  no  entry  into  that  x)art  which  he  could  not 
lawfully  convey.  There  is  no  notice  in  such  case  to  the  owner 
of  the  land  thus  embraced  in  the  deed,  and  no  possession  which 
can  be  deemed  adverse  to  him.  If  it  may  be  said  that  the  color 
of  title  gives  such  a  constructive  seisin  and  possession  that  the 
grantee  could  maintain  trespass  against  any  person  who  did  not 
show  a  better  right  (that  is,  a  title,  or  prior  possession),  there  is 
nothing  in  the  nature  of  it  which  can  give  it  the  character  of  a 
disseisin,  or  possession  adverse  to  the  true  owner,  so  as  to  bind 
him.  For  that  purpose,  there  must  be  actual  possession  of 
some  portion  of  the  land  of  such  owner,  and  that  of  a  nature 
to  give  notice  of  an  adverse  claim. 

It  is  not  necessary  to  settle  whether  an  entry  into  an  inclosed 
lot,  under  a  deed  purporting  to  convey  uninclosed  lands  adjoin- 
ing, belonging  to  the  same  person,  would  operate  as  a  disseisin 
of  the  latter.  Where  two  separate  lots,  included  in  the  same 
deed,  belong  to  different  owners,  an  entry  into  one  can  in  no 
way  operate  as  a  disseisin  in  relation  to  the  other.  The  entry 
into  the  house  lot,  therefore,  to  which  Amos  Town,  who  con- 
veyed, had  title,  was  no  disseisin  of  Solomon  Town,  who  had 
title  to  the  lot  uninclosed,  on  the  other  side  of  the  road. 

The  next  question  is,  what  entry  into  the  land  itself  is  suffi- 
cient. Here  was  an  entry  in  1821,  upon  the  tract  in  dispute,  and 
a  possession,  by  placing  a  building  on  it,  by  Ebenezer  Carle- 
ton,  the  grantor  of  the  defendants.  This  was,  without  doubt, 
an  act  of  ownership.  The  character  of  it  was  adverse  to  the 
title  of  Solomon  Town,  and  it  was  of  a  nature  to  give  notice  that 

1.  11  Peters,  41.  ' 
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Carleton  claimed  title  to  that  land.  But  the  x>o8session  before 
that  time  was  of  a  more  ambiguous  character. 

Ebenezer  Carleton,  to  whom  the  conveyance  was  made  in 
1815,  made  no  entry  or  use  of  the  lot  up  to  1821,  except  by  lay- 
ing lumber  ux>on  it,  or  placing  farming  utensils  there.  Those 
acts  by  one  having  a  deed,  if  nothing  further  was  shown,  might 
be  held  to  be  a  sufficient  entry  and  x>ossession  to  operate  as  a 
disseisin  of  Solomon  Town.  But  it  appeared  that  so  far  as  the 
laying  of  lumber  on  the  lot  was  concerned,  this  was  no  more 
than  Carleton,  and  divers  other  persons,  had  been  in  the  habit 
of  doing  before,  and  that  others  continued  to  do  the  same  after- 
wards. Those  acts,  prior  to  1815,  were  done  by  him,  and  others, 
without  claim  of  title,  and  of  course  in  subservience  to  the  title 
of  the  true  owner.  If  not  acknowledged  trespasses,  they  must 
have  been  under  a  license  from  Solomon  Town.  The  same  acts 
continued  after  a  deed  of  other  lands,  by  a  person  having  good 
title  to  those  lands,  could  not  operate  as  any  notice  to  the 
owner  of  this  tract,  that  a  deed  had  been  made  covering  his 
land  also,  and  that  there  was  an  occupation  under  that  deed,  or 
under  any  claim  of  right  to  occupy  adversely  to  him.  The  ad- 
ditional act  of  leaving  farming  tools  on  the  land  does  not  seem 
to  change  the  character  of  the  possession.  It  was  not,  there- 
fore, until  1821,  when  the  building  was  removed  on  to  the  land, 
that  any  entry  was  made  upon  it  by  Carleton,  from  which  Solo- 
mon Town,  with  knowledge  of  the  entry,  should  have  under- 
stood that  Carleton  made  any  claim  to  the  ownership  of  the  lot; 
and  until  that  time,  therefore,  there  was  nothing  from  which  an 
ouster  can  be  inferred,  and  no  possession  by  him  that  can  be 
deemed  adverse,  except  at  the  election  of  the  owner:  Magoun 
V.  Lapham,  21  Pick.  140;  Thomas  v.  PaUen,  13  Me.  336. 

Judgment  for  the  plaintiff. 

Woods,  J.,  having  been  of  counsel,  did  not  sit. 

Advebsx  Posssssion  in  what  Consists:  See  Sumner  v.  Murphy,  27  Am. 
Dec.  397;  Smith  v.  HowMVy  28  Id.  354,  and  note. 


Gale  v.  Tappan. 


[13  NBW  HAM70HXKX,  145.] 

EviDENOB  07  Identity  of  a  Pebson  xtpon  whom  Demand  of  Payment 
has  been  made  with  the  maker  of  a  note  is  sufficient,  if  it  appear  that  a 
demand  was  made  at  the  latter*8  office  upon  a  person  who  acknowledged 
hit  signature  to  the  note,  appeared  familiar  with  the  transaction,  and 
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placed  his  refusal  to  pay  upon  the  gronnd  that  there  had  been  trouble 
about  the  note;  though  the  party  presenting,  not  knowing  the  maker,  is 
unable  to  testify  positively  that  the  demand  was  made  upon  him. 

POWXB  07  ATT0RMI.r  TO  Ck>LLECT  A  DsBT  IS  Bjevoked  bt  Dxath  of  the 
prindpaL 

Estoppel.— AoKNOWusDOMBHT  of  Suftioix^ot  op  Authobitt  op  an  Aobnt 
to  make  a  demand  does  not  estop  the  party  from  afterwards  showing 
that  the  autiiority  was  revoked,  when  the  demand  was  made,  by  the 
death  of  the  principaL 

AssuMPsn*  bj  the  executors  of  HariTiah  Tappan,  upon  a  prom- 
issory note,  payable  on  demand  at  defendant's  office,  executed 
by  defendant.  The  demand  relied  ux>on  was  made  bj  one 
I^ton  in  1839.  Eaton's  authority  was  derived  under  a  power  of 
attorney,  executed  by  plaintiff's  testator,  but  it  was  contended, 
on  the  part  of  defendant,  that  this  authority  had  been  revoked 
prior  to  its  exercise,  by  the  death  of  Hannah  Tappan,  which  oc- 
curred VI 1838.  Defendant  also  claimed  that  there  was  no  suffi- 
cient evidence  that  a  demand  had  been  made  upon  him.  On 
this  pc'int  Eaton  testified  that  he  did  not  know  defendant,  and 
theref'.Te  could  not  testify  positively  that  the  demand  was  made 
upon  him,  but  the  demand  was  made  upon  a  person  that  he 
found  in  defendant's  office,  and  that  person  did  not  deny  his 
sigoature  to  the  note,  and  placed  his  refusal  to  pay  upon  the 
|jrrr»und  that  there  had  been  trouble  about  the  note.  A  verdict 
ima  taken  for  plaintiflh,  subject  to  the  opinion  of  the  court  on. 
\le6  above  case. 

James  BeU,  for  the  plaintiff. 

BarUett,  corUra. 

GiLGHBisT,  J.  The  first  objection  taken  by  the  defendant  canr 
not  be  sustained.  There  is  nothing  in  the  case  to  raise  a  pre- 
sumption that  the  demand  was  made  upon  any  other  person  than 
Tappan,  the  defendant.  The  person  called  upon  appeared  to  be 
familiar  with  the  transaction,  did  not  deny  his  signature  to  the 
note,  and  said  that  there  had  been  trouble  about  it.  He  was 
also  found  at  the  defendant's  office;  and  not  only  is  the  evidence 
competent  to  be  submitted  to  the  jury  to  prove. a  demand  upon 
the  defendant,  but  it  is  difficult  to  resist  the  conclusion  that  the 
defendant  was  the  person  upon  whom  the  demand  was  made. 
The  other  objection,  however,  is  fatal  to  the  maintenance  of  this 
suit.  The  demand  was  made  by  Eaton,  not  in  pursuance  of  any 
authority,  written  or  verbal,  from  the  executors,  but  under  the 
power  of  attorney  from  Hannah  Tappan.  He  showed  his  au- 
thority to  the  defendant,  who  said  he  was  satisfied  as  to  the 
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poy^er  of  attorney.  He  might  be  satisfied  that  it  was  executed 
bj  Mrs.  Tappan,  and  that,  upon  its  face,  it  sufficiently  author- 
ized Eaton  to  make  the  demand;  but  this  does  not  now  estop 
him  from  taking  the  objection,  that  the  authoriiy  was  then  de- 
termined by  the  death  of  the  principal.  He  might  not  then 
haye  known  of  her  death;  or  he  might  have  supposed  that  the 
demand  was  made  as  well  under  an  authority  derived  from  the 
plaintiffs,  her  executors,  as  under  the  power  of  attorney. 

It  has  been  often  settled  that  an  authority  of  this  kind  is  de- 
termined by  the  death  of  the  principal.  Where  a  man  makes  a 
deed  of  feofi&nent  to  another,  and  a  letter  of  attorney  to  one  to 
deliver  to  him  seisin  by  force  of  the  same  deed,  the  death  of  the 
f coffer  is,  in  law,  a  countermand  of  the  letter  of  attorney:  Co. 
Litt.  52  b.  An  authority  confirmed  by  letter  of  attorney  must 
be  executed  during  the  life  of  the  principal;  for  a  power  to  rep- 
resent another  can  only  continue  so  long  as  there  is  some  one  to 
be  represented:  Bac.  Abr.,  Authoriiy,  E.  A  payment  of  the 
wages  of  a  sailor  to  a  person  having  a  i)ower  of  attorney  to  re- 
ceive them,  has  been  held  void,  where  the  principal  was  dead  at 
the  time  of  the  payment:  WaUace,  Adm'r,  v.  Cook,  5  Esp.  118. 
And  a  power  of  attorney,  authorizing  the  sale  of  a  vessel,  is  re- 
voked by  the  d^th  of  the  owner:  Wallace  et  itx.,  Adm'x,  v.  King,* 
1  Stark.  121.  And  the  same  point  seems  to  have  been  determined 
in  a  case  in  equity,  where  a  power  to  a  creditor  to  receive  a  debt, 
expressly  for  the  purpose  of  liquidating  the  claims  of  the  cred- 
itor, unaccompanied,  however,  by  any  actual  assignment  of  the 
debt,  or  by  any  security  to  which  the  power  might  have  been  an- 
cillary, was  held  to  be  revoked  by  the  death  of  the  principal: 
Lepard  v.  Vernon,  2  Yes.  &  B.  51.  To  the  same  point,  also,  are 
the  cases  of  Harper  et  al.  v.  lAUle,  2  Greenl.  14  [11  Am.  Dec.  25]; 
Bex  V.  Corporation  of  the  Bedford  Level,  3  East,  356;*  and  Baw 
V.  Alderson,  7  Taunt.  453.  As  the  authoriiy  of  Eaton,  there- 
fore, was  determined  by  the  death  of  Mrs.  Tappan,  before  the 
demand  was  made  upon  the  defendant,  the  verdict  must  be  set 
aside,  and  a 

New  trial  granted. 

Agent's  AuTHORnr  is  Rkvoked  bt  Dsath  of  Principal,  if  not  coupled 
with  an  interest:  StapleM  v.  Bradbury,  23  Am.  Dec.  494;  Jenhm  v.  AtHnB, 
34  Id.  648. 
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State  v.  Dimiok. 

113  NBir  Hampshibx,  104.] 

Tin  State  mat  Reserve  the  Right  to  Execute  and  Serve  Pbogbm 
in  any  territory  which  she  may  code  to  the  United  States. 

A  State  Court  may  on  Habeas  Corpus  inquire  into  the  validity  of  any 
detention  of  liberty  which  it  is  attempted  to  justify  under  pretense  of 
authority  derived  from  the  United  States.  Thus  it  may  pass  upon  the 
validity  of  an  enlistment,  and  its  sufficiency  to  justify  the  detention  of 
a  petitioner  as  a  soldier. 

Statute  Provision  that  an  Intant  shall  not  be  Enusted  without  the 
consent  of  his  parent  or  guardian  is  for  the  benefit  of  the  infant;  and  if 
it  is  not  complied  with  he  may  waive  the  irregularity  and  ratify  the  en- 
listment upon  becoming  of  age. 

PissENT  OF  AN  Infant  FROM  A  CONTRACT  OF  ENLISTMENT  must  be  ex- 
pressed within  a  reasonable  time  after  he  comes  of  age,  or  it  will  bo 
treated  as  ratified.  The  assent  can  not  be  postponed  for  more  than  a 
year  in  the  absence  of  any  special  features. 

Habbas  oobpus  on  the  petition  of  Nathan  Mnrraj,  oomplain- 
ing  that  he  is  detained  of  his  liberiy  by  defendant,  a  captain  in 
the  United  States  army,  by  virtue  of  an  enlistment,  which  peti- 
tioner insists  is  void,  because  entered  into  by  him  while  yet  an 
infant  without  the  consent  of  either  parent  or  guardian.  The 
writ  was  served  upon  defendant  in  Fort  Constitution.  The  opin- 
ion states  all  the  other  facts. 

OdeUy  for  the  respondent. 

Emery,  contra. 

Pabeeb,  C.  J.  The  objection,  that  this  court  has  no  jurisdio* 
tion  to  send  process  into  that  portion  of  territory,  lying  within 
the  limits  of  this  state,  ceded  by  the  state  to  the  United  States, 
and  occupied  for  a  fort  and  light-house,  can  not  be  supported. 
The  act,  by  which  the  United  States  hold  it,  vests  in  that  gov- 
ernment the  land,  with  the  fort  and  lighirhouse  thereon,  with 
all  the  jurisdiction  thereof  which  is  not  reserved  by  the  act. 
One  proviso  in  the  act  of  cession  is,  ''that  all  writs,  warrants, 
executions,  and  all  other  processes  of  every  kind,  both  civil  and 
criminal,  issuing  under  the  authority  of  this  state,  or  any  ofiBcex 
thereof,  may  be  served  and  executed  on  any  part  of  said  land, 
or  in  said  fort,"  etc.  There  is  nothing  in  this  proviso  repugnant 
to  the  grant.  The  transfer  of  the  title  to  the  land  does  not  oust 
the  jurisdiction  of  the  state,  which  may  well  extend  over  lands 
owned  by  the  United  States.  The  jurisdiction  granted  to  the 
United  States  is  not  a  general  grant,  but  all  which  is  not  re- 
served by  the  act.    If,  as  has  been  suggested,  the  United  States 
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could  not  reoeive  the  cession  with  the  reservation,  they  could 
not  bj  it  take  what  is  not  granted.  The  jurisdiction  to  issue 
and  execute  all  writs,  and  other  legal  process  there,  includes 
the  writ  of  habeas  corpus :  Ex  parte  CarUon,  7  Cow.  471.  Nor 
can  the  objection  be  maintained,  that  this  is  a  case  arising  under 
Che  laws  of  the  United  States,  of  which  the  courts  of  that  gOY- 
eniment  have  exclusive  jurisdiction. 

If  the  laws  of  the  United  States  justify  the  detention  of  the 
applicant,  there  is  nothing  illegal.  If  they  do  not,  it  is  not  a 
case  arising  under  the  laws  of  the  United  States,  although  it 
may  be  under  color  or  pretense  of  authority  by  virtue  of  those 
laws.  But  a  mere  pretense  of  authority  under  the  laves  of  the 
United  States,  is  no  better  than  any  other  pretense.  It  neither 
confers  an  exclusive  jurisdiction  on  the  courts  of  the  United 
States,  nor  ousts  the  ordinary  jurisdiction  of  the  courts  of  Che 
state.  Nor  can  it  make  any  difference  that  the  illegal  imprison- 
ment, if  there  be  one,  is  by  an  officer  of  the  United  States  army. 
The  courts  of  the  United  States  have  no  exclusive  jurisdiction 
over  those  officers:  Carlton,  Matter  of,  7  Cow.  471;  Common^ 
wealth  V.  Harrison,  11  Mass.  63;  Commonwealth  v.  Cushing,  Id, 
€7  [6  Am.  Dec.  156J. 

The  petition  alleges  that  the  petitioner,  at  the  time  of  his  en- 
listment, was  under  twenty  years  of  age,  and  that  the  enlistment 
vms  vnthout  the  consent  of  his  parents.  The  evidence  supports 
these  allegations,  and  they  are  not  controverted  in  the  return. 
The  act  of  congress  of  January  20,  1813,  provides  that  no  per- 
son under  the  age  of  twenfy-one  years  shall  be  enlisted,  or  held 
in  service,  vrithout  the  consent,  in  writing,  of  his  parent,  guar- 
dian, or  master,  if  any  he  have,  and  that  tiie  officer  enlisting  any 
person,  contrary  to  the  true  intent  and  meaning  of  the  act,  shall 
forfeit  and  pay  the  amount  of  the  bounty  and  clothing  he  may 
have  received:  2  U.  S.  Laves,  Story's  ed.,  1285.  The  petitioner 
might  have  been  discharged,  if  an  application  had  been  made 
immediately  after  iiis  enlistment;  and  no  neglect  of  the  parent 
to  make  an  application  could  be  c'onstrued  into  a  ratification  of 
the  enlistment,  because  it  could  not  furnish  a  written  evidence 
of  assent.  But  the  petitioner's  evidence  shows  that  he  became 
of  full  age  in  August,  1840,  more  than  a  year  before  this  ajppli- 
cation  was  made;  and  the  return  alleges  that,  having  enlisted 
for  five  years,  he  has  continued  to  perform  service  as  a  soldier, 
and  has  received  his  pay  up  to  the  last  of  October,  1841;  and 
the  question  arises  wheilier  he  is  now  entitled  to  a  discharge, 
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under  these  circumstances,  or  whether  he  has  not  liiTn«u»1f  rati- 
fied the  enlistment,  so  that  he  is  now  well  held  under  it. 

It  has  been  aigued  that  the  enlistment  was  entirely  void,  and 
incapable  of  ratification,  but  we  do  not  think  it  &  matter  of  that 
description.  It  is  a  contract  for  service,  for  the  stipulated  pay 
and  rations:  United  States  y.  Bainbridge,  1  Mason,  82;  11  Mass. 
71.'  The  statute  provides  that  it  shall  not  bind  the  infant,  or 
those  who  have  the  control  of  him,  if  made  without  their  assent, 
and  subjects  the  officer  to  the  loss  of  the  bounty  and  clothing 
the  minor  may  have  received. 

There  is  a  class  of  cases  where  the  law  having  unx>osed  a 
penalty  for  the  doing  of  a  particular  act,  the  act  itself  is  pro- 
hibited by  implication,  and  illegal;  and  any  contract  involving 
the  performance  of  such  act  is  held  to  be  illegal  and  void:  Boby 
V.  West,  4  N.  H.  285  [17  Am.  Dec.  423];  Pray  v.  Burbank,  10  Id. 
377.  These  cases  are  founded  on  considerations  of  public 
morals,  the  enforcement  of  municipal  regulations,  or  the  pre- 
vention of  fraud;  and  a  subsequent  ratification  of  the  contract 
would,  ordinarily,  be  as  much  a  violation  of  the  policy  which 
induced  the  imposition  of  the  penally,  as  the  making  of  the 
original  contract  itself.  They  are  not  intended  as  regulations 
for  a  time,  or  to  furnish  protection  for  a  certain  period,  merely. 

This  case  is  not  of  that  class.  There  is  no  question  here, 
whether  the  penalty  upon  the  officer,  if  it  may  be  properly  so 
termed,  prohibits,  by  implication,  the  act  of  enlistment.  The 
statute  is  express,  that  no  person  under  the  age  of  twenty-one 
shall  be  enlisted,  or  held  to  serve,  etc.  But  this  is  for  the  ben- 
efit of  the  minor,  or  the  party  having  the  control  of  him,  and 
may  be  waived  by  those  interested.  There  is  no  reason  why  the 
in&nt  may  not  ratify  the  enlistment,  after  the  time  arrives  when 
he  may  lavrfully  enlist.  Like  other  contracts  of  infants,  it  is 
.  voidable:  11  Mass.  71.  If  the  father  of  the  petitioner,  subse- 
quent to  the  enlistment,  had  given  his  assent,  in  writing,  the 
maxim,  "  omnia  raJtihabUio  retro  irahiiwr**  would  seem  well  to  ap- 
ply. The  provision,  subjecting  the  officer  to  the  loss  of  the  boimty 
and  clothing,  vrns  merely  intended  to  protect  the  government 
from  loss  where  the  contract  was  avoided.  We  are  of  opinion, 
therefore,  that  the  contract  of  enlistment  was  one  which  the  in- 
fant  might  ratify  on  his  coming  of  age,  so  as  to  bind  himself; 
and  that  this  might  be  done  by  his  acts,  in  the  same  manner 
that  he  might  ratify  other  contracts.  And  we  are  further  oi 
opinion,  that  remaining  in  the  service  for  more  than  a  year 

1.  Com»oitio€aUA  ▼.  Cuihing. 
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after  he  became  of  age»  without  dissent,  reoeiTing  his  pay  and 
rations,  is  a  ratification  of  the  contract.  It  was  not  a  matter 
that  he  could  continue  so  long  as  he  pleased,  with  power,  on 
his  part,  to  disaffirm  it  when  it  no  longer  suited  him.  He  ha^ 
a  reasonable  time  after  he  arrived  at  full  age  to  express  his  dis- 
sent and  apply  for  a  discharge.  His  reasons  for  not  doing  so 
are  not  sufficient.  It  does  not  appear  that  he  was  told  it  was 
necessary  that  any  one  should  apply  for  him — that  he  was  in 
any  way  deceiyed,  or  restrained,  so  that  he  could  not  apply— or 
that  he  manifested  any  repugnance  to  the  service.  He  received 
his  pay  from  time  to  time.  Continuing  in  the  service  of  an 
employer,  under  any  other  contract  for  service,  for  such  a  period 
of  time  after  his  arrival  at  full  age,  taking  the  stipidated  com- 
pensation, in  the  absence  of  fraud,  duress,  or  other  good  reason 
for  a  neglect  to  dissent,  must  be  deemed  a  ratification  of  the 
contract;  and  this  being  a  contract,  capable  of  ratification,  falls 
within  the  general  principle.  If  he  had  been  restrained,  or  on 
foreign  service,  or  deceit  had  been  practiced  upon  him,  the  case 
would  be  diJSerent. 

AcTHOBTTT  07  Statb  Ck>nRT  ON  HABEAS  Ck>BPX7S.^The  doctrine  of  the 
principal  case  npon  this  matter  is  not  now  the  law.  The  sapreme  court  of 
the  United  States,  necessarily  the  final  arbiter  upon  qnestions  of  this  kind, 
has  denied  the  jurisdiction  of  the  state  courts  in  like  cases  in  Ex  parte  Tarble, 
13  Wall.  397;  United  States  v.  Bocfth,  Ahleman  v.  Booth,  21  How.  506. 

The  facts  in  the  Booth  cases,  so  far  as  necessary  to  be  detailed,  were  these: 
Booth  was  charged  with  an  offense  against  the  fugitive  slave  law,  and  was 
held  to  answer  by  the  commissioner  of  the  United  States  before  whom  he  was 
examined.  While  in  the  custody  of  the  marshal,  pursuant  to  the  oominti* 
ment  of  the  commissioner,  a  writ  of  Aoftfosoorptis  was  sued  out  by  him,  return- 
able before  a  justice  of  the  supreme  court  of  Wisconsin.  The  proceedings 
under  the  writ  were  finally  removed  into  the  supreme  court,  and  it  was  there 
decided  that  the  imprisonment  was  unauthorized,  as  the  fugitive  slave  law 
was  unconstitutional.  The  marshal  was  directed  to  release  the  prisoner. 
Ahleman,  the  marshal,  then  sued  out  a  writ  of  error,  by  virtue  of  which  the 
record  was  removed  into  the  supreme  court  of  the  United  States.  Subse- 
quently an  indictment  was  found  against  Booth  in  the  district  court  of  the 
United  States  for  the  same  offense,  and  upon  his  trial  he  was  convicted  and 
condemned  in  fine  and  imprisonment.  While  in  the  custody  of  the  sheri£^ 
into  whose  keeping  he  had  been  delivered  by  the  marshal,  Booth  sued  out  an- 
other writ  of  habeas  corpus,  returnable  before  the  supreme  court  of- the  state, 
in  which  he  complained  of  his  detention  as  imauthorized  because  of  the  uncon- 
stitutionality of  the  fugitive  slave  law.  Upon  the  return  of  the  writ,  the 
supreme  court  of  Wisconsin,  constituting  itself  a  tribunal  supervisory  to  the 
district  court  of  the  United  States,  declared  the  detention  unauthorized,  be- 
cause of  such  unconstitutionality:  In  re  Booth,  3  Wis.  157.  That  court  in* 
deed  went  a  step  further,  for  it  attempted  to  make  its  decision  final  by  direct- 
ing its  clerk  to  make  no  return  to  the  writ  of  error  to  the  supreme  court  of 
the  United  States,  sued  out  in  behalf  of  the  United  States,  and  which  wai 
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allowed  by  the  chief  jnstioe  of  the  latter  court.  To  meet  the  difficnlcy  occa- 
sioned by  the  failure  of  the  clerk  to  make  a  return,  the  attomey-geueral  of 
the  United  States  obtained  leave  to  file  the  certified  copy  of  the  record  of  the 
supreme  court  of  Wisconsio,  which  he  Iiad  produced  on  his  application  for  a 
writ  of  error,  to  have  the  same  force  and  effect  as  if  returned  by  the  clerk 
with  the  writ  of  error.  This  case  is  the  one  reported  as  United  States  v. 
Booths  and  was  decided  at  the  same  time  as  the  preceding  one  of  Ableman  v. 
Booth,  The  judgment  of  the  supreme  court  of  Wisconsin  was  reversed  in 
each  case.  The  court  say:  **If  the  judicial  power  exercised  in  this  instance 
has  been  reserved  to  the  states,  no  offense  against  the  laws  of  the  United 
States  can  be  punished  by  their  own  courts,  without  the  permission  and  ac- 
cording to  the  judgments  of  the  courts  of  the  state  in  which  the  party  happens 
to  be  imprisoned;  for  if  the  supreme  court  of  Wisconsin  possessed  the  power 
it  has  exercised  in  relation  to  offenses  against  the  act  of  congress  in  question, 
it  necessarily  follows  that  they  must  have  the  same  judicial  authority  in  rela- 
tion to  any  other  law  of  the  United  States;  and  consequently  their  supervising 
and  controlling  power  would  embrace'  the  whole  criminal  code  of  the  United 
States,  and  extend  to  offenses  against  our  revenue  laws,  or  any  other  law  in* 
tended  to  guard  the  different  departments  of  the  general  government  from 
fraud  or  Tiolenoe.  And  it  would  embrace  all  crimes  from  the  highest  to  the 
lowest,  including  felonies  which  are  punished  with  death,  as  well  as  misde- 
meauors  which  are  punished  by  imprisonment.  And,  moreover,  if  the  power 
is  possessed  by  the  supreme  court  of  the  state  of  Wisconsin,  it  must  belong 
equally  to  every  other  state  in  the  union,  when  the  prisoner  is  within  its  ter- 
ritorial limits;  and  it  is  very  certain  that  the  state  courts  would  not  always 
agree  in  opinion;  and  it  would  often  happen,  that  an  act  which  was  admitted 
to  be  an  offense,  and  justly  punished  in  one  state,  would  be  regarded  as  inno* 
cent,  and  indeed  as  praiseworthy  in  another. 

•  '*It  would  seem  to  be  hardly  necessary  to  do  more  than  state  the  remit  to 
which  these  decisions  of  the  state  courts  must  inevitably  lead.  It  is  of  itself 
a  sufficient  and  conclusive  answer;  for  no  one  will  suppose  that  a  government 
which  has  now  lasted  nearly  seventy  years,  enforcing  its  laws  by  its  own  tri- 
bunals, and  preserving  the  union  of  the  states,  could  have  lasted  a  single  year 
or  fulfilled  the  high  trusts  committed  to  it,  if  offenses  against  its  laws  could 
not  have  been  punished  without  the  consent  of  the  state  in  which  the  calprit 
was  found. 

*'Tho  judges  of  the  supreme  court  of  Wisconsin  do  not  distinctly  state  from 
what  source  they  suppose  they  have  derived  this  judicial  power.  There 
can  be  no  such  thing  as  judicial  authority,  unless  it  is  conferred  by  a  gov- 
ernment or  sovereignty;  and  if  the  judges  and  courts  of  Wisconsin  possess 
tho  jurisdiction  they  claim,  they  must  derive  it  either  from  the  United  States 
or  the  state.  It  certainly  has  not  been  conferred  on  them  by  the  United 
States;  and  it  is  equally  clear  it  was  not  in  the  power  of  the  state  to  confer 
it,  even  if  it  had  attempted  to  do  so;  for  no  state  can  authorize  one  of  its 
'  jud^res  or  courts  to  exercise  judicial  power,  by  habeas  corpus  or  otherwise, 
within  the  jurisdiction  of  another  and  independent  government,  and  although 
tho  state  of  Wisconsin  is  bovereign  within  its  territorial  limits  to  a  certain 
extent,  yet  that  sovereignty  is  limited  and  restricted  by  the  constitution  of 
tho  Uniteil  States.  And  the  powers  of  the  general  government,  and  of  the 
state,  although  both  exist  and  arc  exercised  within  the  same  territorial  limits, 
are  yet  separate  and  distinct  sovereignties,  acting  separately  and  independ' 
ently  of  each  other  within  their  respective  spheres.  And  the  sphere  of  ac- 
tion appropriated  to  the  United  States  is  as  far  beyond  the  reach  of  the  judi- 
cial process  issued  by  a  state  judge  or  a  state  court  as  if  the  line  of  divisic^ 
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^was  traced  by  landmarks  and  monuments  visible  to  the  eye.  And  the  state 
•of  Wisconsin  had  no  more  power  to  authorize  these  proceedings  of  its  judges 
jmd  courts^  than  it  would  have  had  if  the  prisoner  had  been  confined  in 
Michigan,  or  in  any  other  state  of  the  Union  for  an  offense  against  the  laws 
•of  the  state  in  which  he  was  imprisoned."  The  court  thought  it  was  imma- 
terial whether  the  fugitive  slave  law  was  unconstitutional  or  not 

This  case,  it  will  be  seen,  decides  that  no  person  detained  by  virtue  of  pro- 
<oe8s  issued  from  a  federal  court  can  be  released  by  a  state  court;  but  Ex  parU 
TarbUf  13  WaU.  397»  went  further.  That  case  was  one  in  error  to  the  su- 
preme  court  of  Wisconsin,  which  had  discharged  a  soldier  detained  by  a 
recruiting  officer  upon  habeas  corpus,  upon  the  ground  that  the  soldier  was  a 
minor,  under  the  age  of  eighteen  years,  who  had  enlisted  without  the  con- 
^aent  of  his  father  or  guardian.  The  case  was  then  precisely  similar  to  the 
principal  case.  The  supreme  court  of  the  United  States  held  that  the  ques- 
tions presented  were  conclusively  settled  in  the  Booth  cases.  The  court  say: 
^'Such  being  the  distinct  and  independent  character  of  the  two  governments, 
within  their  respective  spheres  of  action,  it  follows  that  neither  can  intrude 
with  its  judicied  process  into  the  domain  of  the  other,  except  so  far  as  such 
intrusion  may  be  necessary  on  the  part  of  the  national  government  to  pre- 
serve its  rightful  supremacy  in  cases  of  conflict  of  authority.  In  their  laws 
and  mode  of  enforcement  neither  is  responsible  to  the  other.  How  their  re- 
spective laws  shall  be  enacted;  how  they  shall  be  carried  into  execution;  and 
in  what  tribunals  or  by  what  officers;  and  how  much  discretion,  or  whether 
Any  at  all,  shall  be  vested  in  their  officers,  are  matters  subject  to  their  own 
-control,  and  in  the  regulation  of  which  neither  can  interfere  with  the  other. 

**  Now  among  the  powers  assigned  to  the  national  government,  is  the  power 
^to  raise  and  support  armies'  and  the  power  '  to  provide  for  the  government 
•of  the  land  and  naval  forces.'  The  execution  of  these  powers  falls  within  the 
line  of  its  duties;  and  its  control  over  the  subject  is  plenary  and  exclusive. 
It  can  determine,  without  question  from  any  state  of  authority,  how  the 
«rmies  shall  be  raised,  whether  by  voluntary  enlistment  or  forced  draft,  the 
4ige  at  which  the  soldier  shall  }ye  received,  and  the  period  for  which  the  soldier 
«haU  be  received,  and  the  period  for  which  he  shall  be  taken,  the  compensa- 
tion he  shall  be  allowed,  and  the  service  to  which  he  shall  he  assigned;  and 
it  can  provide  the  rules  for  the  government  and  regulation  of  the  forces  after 
they  are  raised,  define  what  shall  constitute  military  offenses,  and  prescribe 
their  punishment.  No  interference  with  the  execution  of  this  power  of  the 
national  government  in  the  formation,  organization,  or  government  of  its 
4unnies  by  any  state  officials  could  be  permitted  without  greatly  impairing  the 
efficiency,  if  it  did  not  utterly  destroy  this  branch  of  the  public  service." 
The  conclusion  was  reached  that  if  from  the  petition  for  the  writ  it  appeared 
that  the  detention  was  justified  under  the  authority  or  claim  and  color  of  the 
authority  of  the  United  States,  the  writ  should  be  denied;  and  that  if  this 
-did  not  appear,  then  the  duty  of  the  officer  in  whose  custody  the  prisoner  was, 
was  to  make  a  return  **  sufficient  in  its  detail  of  facts,  to  show  distinctly  that 
the  imprisonment  is  under  the  authority  or  claim  and  color  of  the  authority  * 
of  the  United  States,  and  to  exclude  the  suspicion  of  imposition  or  oppression 
on  his  part.  And  the  process  or  orders  under  which  the  prisoner  is  held, 
-should  be  produced  with  the  return  and  submitted  to  inspection,  in  order  that 
the  court  or  judge  issuing  the  writ  may  see  that  the  prisoner  is  held  by  the 
officer  in  good  faith,  under  the  authority  or  claim  and  color  of  the  authority 
of  the  United  States,  and  not  under  the  mere  pretense  of  having  such 
authority."  Upon  such  a  return  it  would  become  the  duty  of  the  state 
oourt  to  desist  from  any  further  proceedings.    It  would  further  be  the  duty 
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of  the  officer  in  whose  castody  the  prisoner  was,  if  any  sach  farther  proceed 
jngs  were  attempted  by  the  state  courts  to  resist  them,  or  any  interference 
with  his  prisoner,  and  to  call  to  his  assistance  any  force  that  might  be  neces- 
sary for  that  purpose:  Ableman  v.  Booth,  21  How.  524.  Eesort,  therefore,  for 
relief,  whenever  the  imprisonment  complained  of  is  under  color  of  authority 
derived  from  the  United  States,  must  be  had  to  the  federal  courts. 

The  condition  in  which  the  decisions  of  the  state  courts  had  left  this  ques- 
tion prior  to  the  decision  of  the  Booth  cases,  is  summed  up  in  Hurd  on  Jiabecu 
corpus,  page  166,  as  follows:  "  It  may  be  considered  settled,  that  state  courts 
may  grant  the  writ  in  all  cases  of  illegal  confinement  under  the  authority  of 
the  United  States.  And  the  weight  of  authority  clearly  is  that  they  may 
decide  as  to  the  legality  of  the  imprisonment;  and  disohaurge  the  prisoner  if 
Ids  detention  be  illegal,  though  the  determination  may  involve  questions  of 
the  cotnstitntionality  of  acts  of  congress,  or  of  the  jurisdiction  of  a  court  of 
the  United  States."  See  also  Bx  parte  Lockitigton,  Brightley,  269;  Common- 
wealth  V.  Fox,  7  F^  St.  336;  Staile  v.  Brearley,  2  South.  555;  Commonwealth 
▼.  Harriaon^  11  Mass.  63;  Commonwealth  v.  CuahinQf  Id.  67;  Commonwealth 
w.  Downee,  24  Pick.  227;  Sims*  eaee,  7  Cush.  285.  Of  course  after  the  de- 
cisions in  the  Booth  cases,  the  state  courts  recognized  that  a  writ  of  habeae 
corpus  could  not  be  used  to  release  a  prisoner  held  by  virtue  of  process  issued 
nom  a  court  of  the  United  States:  Ex  parte  Hill,  5  Kev.  154;  Ex  parte  Ls 
Bur,  49  CaL  160;  Ex  2*orte  Holman,  28  Iowa,  89.  But  it  was  not  everywhere 
considered,  that  a  person  held  under  military  autiiority  ooulJ  not  be  released 
by  means  of  this  process:  See  People  v.  Oaul,  44  Barb.  98;  In  the  MaUer 
of  MarUn,  45  Id.  142;  Ex  parte  Anderson,  16  Iowa,  695;  MeConologue^s  case, 
107  Mass.  160;  Disinger^s  case,  12  Ohio  St.  256.  Other  of  the  state  courts, 
•  however,  denied  themselves  possessed  even  of  such  a  jurisdiction:  Ex  parte 
ffopson,  40  Barb.  34;  Ex  parte  O'Cormor,  48  Id.  59;  8taU  v.  Ztd,i€k,  5  Dutch. 
400;  Ex  parte  Spangler,  11  Mich.  298.  The  law  must  now,  of  course,  bo 
oonsidered  definitively  settled  in  accordance  with  this  latter  view. 


Despatch  Line  of  Paoeets  v.  Bellamt  Manu- 
PAOTUKiNG  Company. 

[13  Kxw  HAMPsmu,  905.] 

Acis  of  a  DntxoTOB  of  a  (Dobpobation  ABE  Vaud  so  far  as  the  interests  of 
third  persons  are  concerned,  though  he  is  not  possessed  of  the  qualifica- 
tions required  by  the  by-laws  of  the  corporation,  if  his  election  appear 
of  record  and  he  has  been  permitted  by  the  corporation  to  act  as 
director. 

Majobttt  of  thb  Dibbctobs  of  a  Cobpobation  may  exercise  the  powers 
oonferred  upon  their  body  by  the  by-laws  of  tiie  corporation;  but  thii 
they  can  only  do  after  there  has  been  a  joint  consultation  at  which  all 
the  directors  were  present,  or  after  there  has  been  a  regular  meeting  at 
which  all  might  have  been  present,  and  at  which  a  majority  did  meet 
and  actb 

Act  PuBPOBTuro  to  bb  thb  Act  of  thb  Boabd  of  Dibectobs  of  a  corpora- 
tlon  is  presumed  to  have  been  properly  executed,  but  the  presomptioii 
may  be  rebutted. 
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Authority  of  an  Agent  to  Carry  on  the  Business  of  a  MANUFACTUBnra 
Company  does  not  extend  to  the  right  to  pledge  or  mortigage  its  ma- 
chinery and  buildings. 

Note  Executed  by  an  Agent  of  a  Corporation  in  his  own  name  and 
signed  '*  A.  B.,  Ag't  etc./'  is  the  note  of  the  corporation,  if  it  was  in- 
tended as  such,  and  the  anthority  of  the  agent  extended  to  the  execu- 
tion of  notes. 

Authority  to  Convey  the  Real  Estate  of  a  Corporation  may  be  Con- 
ferred BY  Vote  of  the  board  through  whom  its  business  is  transacted. 

Ratification  of  an  Act  is  Equivalent  to  a  precedent  authority. 

Ratification  of  an  Act  must  be  in  the  Particular  Mode  or  form  neces- 
sary to  confer  an  authority  to  perform  it,  in  the  first  instance. 

The  Rule  with  Regard  to  Fixtures  that  Applies  between  Heir  and 
Executor  also  applies  between  vendee  and  vendor,  and  mortgagee  and 
mortgagor. 

Fixtures,  Machines  and  other  Articles  Essential  to  the  oocupatioD  of  a 
building  or  to  the  business  carried  on  in  it,  and  which  are  affixed  or 
fastened  to  the  freehold  and  used  with  it,  partake  of  its  character  and 
pass  with  a  conveyance  of  the  land. 

Fixture,  When  Constructively  Annexed. — A  steam-engine  which  is  used 
in  a  building  in  process  of  manufacture,  and  which  can  not  be  removed 
therefrom  without  tearing  down  a  portion  of  the  building  to  afford  it 
egress,  is  constructively  annexed  thereto  so  as  to  become  a  fixture,  though 
it  is  not  fastened  in  any  way. 

Loose  Movable  Machinery  not  Affixed  to  the  Building  in  which  it  is 
situate  and  which  may  be  removed  without  any  damage  to  the  building, 
is  not  a  fixture  though  it  is  used  in  the  prosecution  of  a  business  to  which 
the  building  is  devoted. 

A  Mortgage  of  Personal  Property  need  not  be  by  sealed  instrument. 

An  Instrument  under  Seal  Executed  by  an  Agent  which  might  operate 
as  a  writing  without  seal,  will  be  so  treated  if  necessary  to  give  it  validity 
because  of  a  lack  of  authority  upon  the  part  of  the  agent  to  bind  his 
principal  by  deed. 

Accepting  Benefits  Arising  from  a  Contract  of  an  Unauthorized 
Agent,  ratifies  the  contract  if  it  is  one  capable  of  ratification  by  paroL 
Thus  receiving  and  retaining  the  consideration  of  an  unauthorized  mort- 
gage of  i>ersonal  estate,  ratifies  it. 

Taking  of  Goods  by  a  Wrong-doer  from  a  Trustee  on  Attachment  Pro* 
CESS,  does  not  discharge  the  latter,  but  furnishes  a  reason  for  delaying 
proceedings,  until  damages  for  the  taking  can  be  recovered. 

Trespasser  in  Possession  of  Another's  Goods  can  not  be  charged  as  trustee 
of  the  owner. 

FoBEiOK  attachment,  in  which  the  Savings  Bank  of  Strafford 
county  is  sought  to  be  charged  as  trustee.  The  case  was  sub- 
mitted to  this  courfc,  upon  ^e  facts  proved  on  the  trial.  The 
facts  not  appearing  in  the  opinion  were  as  follows:  On  the  tliir- 
teenth  of  January,  1837,  Bobert  H.  Palmer,  general  agent  of 
the  Bellamy  manufacturing  company,  executed  and  deliyered  to 
the  savings  bank  the  following  note:    "For value  received  I 
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promise  to  pay  the  sayings  bank  for  the  couniy  of  StrafiEbrd  or 
order,  three  thousand  dollars  in  six  months.  Eobert  H.  Palmer, 
agent  Bellamy  manufacturing  company."  At  the  same  time  and 
to  secure  payment  of  the  note,  he  executed  in  the  name  of  the 
comi>any  a  mortgage  of  the  premises  on  which  were  situated 
their  buildings,  and  of  all  the  fixtures,  machinery,  tools,  and 
matiftrialfl  to  be  found  on  the  premises.  This  mortgage  pur- 
ported to  be  authorized  by  a  vote  of  the  board  of  directors  of 
the  company,  of  the  same  date.  But  this  vote  was  the  act  of 
only  two  of  the  directors,  and  was  at  a  meeting  of  which  no 
previous  notice  had  been  given  the  third  director;  moreover, 
Emery,  one  of  the  two  directors  who  did  act,  was  not  a  pro- 
prietor in  the  company.  In  November,  1837,  which  was  after 
it  had  been  served  with  process  in  this  action,  the  savings  bank 
took  possession  for  the  first  time  of  the  mortgaged  property. 
The  material  then  on  the  premises  which  might  be  classed  as 
either  fixtures,  machinery,  or  tools  consisted  in  part  as  follows  : 
One  steam-engine,  situate  in  the  building,  not  attached  thereto 
in  any  way,  but  which  could  not  be  removed  without  tearing 
down  a  part  of  the  building  to  afford  it  a  passage;  certain  steam- 
boilers  set  in  brick,  which  furnished  steam  for  the  engine  last 
mentioned,  whose  removal  must  necessitate  the  tearing  down  of 
the  brickwork;  two  copper  boilers  or  kettles  in  the  same  situa- 
tion; one  cullender;  one  padding  machine,  and  one  calico  print- 
ing machine,  not  attached  to  the  building,  and  which  could  be 
removed  without  any  damage;  one  pressing  machine,  let  into 
the  floor  and  attached  to  the  ceiling  by  braces,  the  removal 
whereof  would  necessitate  the  taking  up  of  the  flooring  and  the 
drawing  of  the  nails  by  which  the  braces  were  fastened  to  the 
ceiling.  Some  hollow  copper  rollers,  adapted  to  printing  and 
intended  for  use  on  iron  mandrils,  and  which  might  be  removed 
without  injury,  and  used  with  any  pther  mandrils  of  the  same 
size;  one  steam-boiler  not  set,  lying  without  the  buildings  of  the 
company;  a  lot  of  jointed  cast-iron  pipe  connecting  the  engine 
with  the  boilers  supplying  it  with  steam,  and  which  passed 
through  a  partition  in  the  building,  but  which  might  be  un- 
screwed and  removed;  buckets,  x)ails,  etc.  The  steam-boiler 
not  set,  and  the  copper  rollers  mentioned  above,  were  afterwards 
taken  from  the  possession  of  the  agent  of  the  savings  bank  on 
the  premises,  upon  an  attachment  thereof,  as  the  property  of  the 
Bellamy  manufacturing  company,  and  were  ultimately  sold  on 
execution.  The  bank  thereupon  began  an  action  against  the 
sheriff  for  the  taking,  which  action  is  now  dependent. 
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Christie,  for  the  plaintiflfk 
James  Bell,  contra. 

Pabeeb,  G.  J.  The  first  question  we  hsTe  considered,  is,, 
whether  Emeiy  was  a  director,  so  that  his  act,  as  such,  cotdd 
have  any  validiiy.  He  appears  to  have  been  elected  an  associate 
of  the  company,  and  at  the  same  meeting  when  the  by-laws  wer» 
adopted,  to  have  been  chosen  a  director.  It  was  suggested  that 
his  election  was  under  the  first  article  of  the  by-laws,  which 
made  a  temporary  provision  until  the  annual  meeting  in  1837, 
and  that  this  article  did  not  require  that  the  i)erson  elected 
should  be  a  proprietor;  but  this  position  is  questionable,  and 
the  consideration  of  it  may  be  waived.  The  second  article  of 
the  by-laws,  that  any  person  chosen  a  director  should  cease  to 
be  one  when  he  ceased  to  be  a  proprietor,  if  construed  accord- 
ing to  its  precise  language  would  not  prohibit  the  election  of  a 
person  who  was  not  a  proprietor;  and  it  might  possibly  have 
been  intended  not  to  debar  the  corporation  from  electing  one 
who  owned  no  stock,  but  only  to  terminate  the  official  charac- 
ter of  any  one  who,  having  been  elected  and  trusted  because  he 
was  a  proprietor,  no  longer  had  the  interest  in  the  success  of  the 
company  which  formed  the  inducement  to  elect  him.  But  this 
was  not  probably  the  construction  intended.  There  is  nothing 
in  the  proceedings  of  the  company  to  show  that  we  ought  to 
give  this  clause  such  a  strict  interpretation,  and  it  may  be  well 
construed  to  render  any  one  who  v^as  not  a  proprietor  ineligible. 
Such  seems  to  be  the  fair  implication.  The  fact  that  Mr.  Emery 
was  elected  to  the  office  does  not  militate  against  this  construc- 
tion; for  although  he  was  never  an  owner,  his  election  was  very 
probably  made  under  an  anticipation  that  he  would  qualify  him- 
self for  the  office  by  a  purchase  of  stock. 

But  this  construction  of  the  hy-law  doies  not  alter  the  case. 
He  was  elected  a  director,  and  his  election  made  matter  of  rec- 
ord; and  he  acted  as  such  when  the  vote,  out  of  which  the 
mortgage  to  the  trustees  arose,  was  entered  in  the  book  provided 
for  that  purpose.  If  this  election  had  been  by  a  municipal  cor- 
poration, coming  into  office  under  color  of  an  election,  he  would 
have  been  an  officer  de  facto,  and  his  acts  valid  so  far  as  third 
persons  had  an  interest  in  them.  And  the  regulariiy  of  the 
election  could  not  in  such  case  be  inquired  into,  except  in  some 
proceeding  to  which  he  was  a  party:  Tiucker  v.  Aiken,  7  N.  H, 
181, 135,  and  cases  cited.  As  a  director  of  a  private  corporation^ 
although  called,  in  common  parlance,  an  officer  of  the  corpora- 
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tion,  he  is,  perhaps,  not  iechnicallj  to  be  considered  an  officer  der 
facto.  He  is  one  of  the  agents  elected  by  a  vote  of  the  corporation, 
for  the  management  of  its  affairs,  or  some  of  them.  But  a  simi- 
lar rule  must  prevail  in  relation  to  the  effect  of  his  acts,  so  far 
as  the  corporation  have  held  him  out  as  an  agent,  and  third 
persons  haye  confided  in  his  acts,  done  within  the  scope  of  the 
authority  he  appeared  to  possess.  By  electing  him  a  director, 
and  permitting  him  to  act  as  such,  the  corporation  held  him  out 
to  the  world  as  a  director — as  one  of  their  agents,  having  all  the 
powers  of  an  agent  of  that  description,  and  to  be  trusted  as 
such.  And  it  was  only  necessaiy ,  under  such  circumstances,  for 
those  who  dealt  with  the  corporation  through  him,  to  inqxiire 
what  powers  directors  had,  and  what  acts  the  corporation  had 
authorized  them  to  do.  They  were  not  required  to  inves- 
tigate the  qualifications  which  the  corporation  had  pre- 
scribed to  itself,  as  the  condition  upon  which  any  one  should 
be  elected,  or  permitted  to  act.  The  corporation,  when  Emery 
was  elected,  had  the  means  of  knowledge  whether  he  v^as  quali- 
fied according  to  their  by-laws.  On  the  conjecture  that  he  waa 
expected  to  take  stock,  and  that  the  election  was  made  in  antici- 
tion  of  that;  he  might  have  been  required  forthwith  to  become  a 
stockholder,  before  his  acceptance,  or  the  corporation  might 
have  proceeded  to  another  election.  Instead  of  this,  they  left 
his  election  as  a  director  upon  the  record,  as  if  he  was  duly  eligi- 
ble, and  thus  held  him  out,  and  permitted  him  to  hold  himself 
out,  as  a  director;  and  he  so  acted.  It  is  a  settled  rule,  that  a 
person  is  bound  by  the  acts  of  another,  whom  he  has  held  out 
to  the  world  as  his  agent  for  that  purpose:  Davis  v.  Lavte^  10 
N.  H.  156;  Beard  v.  Kirk,  11  Id.  397. 

Here,  however,  another  question  arises.  Ira  Haselton  was  a 
director  duly  elected.  Without  considering  whether  the  presi- 
dent was  ex  officio  a  director,  as  well  as  presiding  officer  of 
the  board — and  without  inquiring  into  the  particular  effect  of 
the  provision  in  the  second  article  of  the  by-laws,  that  the  di- 
rectors should  jointly  manage  the  affairs  of  the  corporation — it 
is  sufficient  to  say  that  there  were  three  directors,  and  only  two 
of  them  were  present,  and  authorized  this  mortgage  to  the 
trustees. 

The  vote,  authorizing  the  mortgage,  purports  to  have  been 
passed  at  a  meeting  of  the  directors;  and  it  might,  nothing  ap- 
pearing to  the  contrary,  well  be  presimied  that  it  was  passed  by 
all,  or  had  the  concurrence  of  the  requisite  nimiber  to  render  it 
ralid.    And  it  might  not  be  sufficient  to  rebut  this  presumption. 
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to  show  that  the  assent  of  the  several  directors  was  procured 
without  any  meeting,  or  consultation,  each  giving  his  assent  at 
a  different  time  and  place;  although  this  is  not  perfectly  clear. 
There  are  safeguards  in  consultation,  and  considerations  of 
policy,  as  well  as  of  construction,  which,  in  the  absence  of  spe- 
cial authority  authorizing  a  different  course,  furnish  an  argu- 
ment in  favor  of  the  position,  that  an  authority  to  two  or  more 
officers  or  agents  of  a  corporation,  in  their  discretion,  to  do  cer- 
tain acts,  is  not  well  executed  by  the  assent  of  all,  if  given 
separately  to  the  acts.  On  the  other  hand,  if  all  concur  in 
assenting  to  or  directing  the  act,  it  may  be  said,  with  much 
force,  that  all  is  done  which  the  constituent  required,  where 
there  is  no  express  restriction  rendering  the  presence  of  the 
whole  number,  together,  necessary,  in  order  to  the  validity  of 
any  act  done.  But  it  is  not  important  to  discuss  this  further, 
at  this  time.  However  this  may  be,  all  presiimption  that  the 
vote  authorizing  this  mortgage  had  the  concurrence  of  all  the 
directors,  is  expressly  negatived  by  the  evidence  in  the  case; 
from  which  it  appears  that  Ira  Haselton  never  joined  in  it,  or 
in  any  way  assented  to  it,  and  that  he  was  not  even  consulted 
on  the  subject  before  the  mortgage  was  made.  Taking  the 
most  favorable  view  of  the  matter,  the  vote  was  the  act  of  two 
out  of  three  directors,  without  any  consultation  with  the  third, 
or  any  concurrence  on  his  part;  and  is  this  sufficient  to  bind 
the  corporation  and  render  the  mortgage  valid  ? 

It  has  been  held  that  where  the  directors  of  a  corporation 
have  power  to  bind  it  by  their  contracts,  that  power  may  be 
exercised  by  a  majority :  Cram  v.  The  Bangor  House  Proprie^ 
tary,  3  Fairf .  354.  And  this  is  cited  as  an  authority  in  point, 
in  this  case.  But  it  by  no  means  settles  the  question  now  pre- 
sented. It  did  not  appear  in  that  case,  that  all  the  directors 
were  not  present;  or  if  they  were  not,  that  they  had  not  been 
notified,  and  had  an  opportunity  to  be  present;  which,  appear- 
ing here,  constitutes  a  marked  difference  between  the  two  cases. 

Where  is  the  authority  to  be  found,  in  thfa  case,  for  two  of 
the  directors  to  do  this  act,  without  the  knowledge  of  the 
other?  The  sixth  article  of  the  by-laws  provides,  that  "the 
directors  shall  have  power"  (after  other  matters  specified),  **  to 
exercise  the  general  superintendence  and  control  over  the  afEairs 
of  the  company,  and  to  appoint  an  agent  or  agents,  and  such 
other  officers  for  carrying  on  the  business  of  the  company,"  etc., 
"as  they  may  determine."  The  second  article  gave  them, 
jointly,  similar  powers.     This  is  a  very  general  authority,  suffi- 
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cient  to  authorize  them  to  borrow  money  and  execute  a  mort- 
gage. But  this  power  is  given  to  the  directors — not  in  terms 
even,  to  a  majority  of  them.  There  was  here  no  vote  of  the 
corporation  giving  them  any  special  power  to  execute  the  mort- 
gage, or  to  authorize  it  to  be  done.  The  mode  in  which  the  di- 
rectors might  act  depends,  therefore,  upon  the  principles  ap- 
plicable to  by-laws  which  confer  powers  upon  the  directors 
generally.  The  general  principle  in  relation  to  agencies  is,  that 
where  an  authority  is  given  to  two  or  more  persons  to  do  a 
private  act,  the  act  is  valid,  to  bind  the  principal,  only  when  all 
of  them  concur  in  doing  it:  Story  on  Agency,  44;  Andover  v. 
GrafUm,  7  N.  H.  304,  and  authorities  cited.  Where  the  author- 
ity is  to  do  an  act  of  a  public  nature,  if  all  meet  for  the  purpose 
of  executing  it,  a  majority  may  decide:  Orindley  v.  Barker,  1 
Bos.  &  Pul.  229;  Co.  Litt.  181  b;  Case  of  the  BaUimore  TampUce, 
5  Binn.  481;  The  King  v.  WhUaker,  9  Bam.  &  Cress.  648. 

The  duties  of  officers,  so  called,  of  corporations,  where  those 
duties  are  prescribed  by  the  cx)rporation  itself,  are  in  the  nature 
of  an  agency,  but  such  officers  or  agents,  appointed  not  to  do 
single  acts,  but  for  regular  terms,  and  having  by  the  by-laws  a 
general  or  very  extensive  authority  in  the  management  of  the 
concerns  of  the  corporation,  it  is  believed  have  not  in  practice 
been  supposed  to  come  within  either  of  the  above  rules.  And 
it  might  not  only  be  inconsistent  with  the  general  usage  upon 
the  subject,  but  operate  to  impose  unnecessary  restrictions  upon 
such  bodies,  to  apply  a  rule  requiring  in  all  cases  the  assent,  or 
even  the  presence,  of  all  the  directors,  or  agents  of  any  other 
class,  deriving  from  the  by-laws  regular  powers.  Had  tne  au- 
thority of  the  directors,  to  manage  and  exercise  a  general  su- 
peiintendence  and  control  over  the  affairs  of  the  company,  been 
conferred  by  the  charter  itself,  it  would  have  been  in  the  nature 
of  an  original  corporate  power  in  a  definite  number,  and  a  ma- 
jority of  the  whole  number  being  duly  assembled,  at  a  regular 
meeting,  might  act  by  the  major  vote  of  those  present:  Tlije 
King  v.  Miller,  G  T.  R.  278;  The  King  v.  BellHnger,  4  Id. 
823;  llc^  V.  Varlo,  Cowp.  250;  1  Bos.  &  Pul.  236;'  Ex  parte 
WHIcocka,  7  Cow.  409,  and  note,  410.  Does  it  make  any  differ- 
ence, in  this  respect,  that  the  power  is  found  in  the  by-laws,  in- 
stead of  being  conferred  directly  by  the  charter  ?  The  principle 
has  been  applied  in  other  cases  than  those  of  public  corpora- 
tions: Blacketi  v.  Blizard,  9  Bam.  &  Cress.  851. 

The  directors  of  corporations  generally,  whose  usages  have 

1.  &rifuU«y  T.  Borlrcr. 
Am.  Dio.  Vox..  XXXVII— U 
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been  such  as  to  deserve  notice  (althongh  no  evidence  of  usage 
is  found  in  this  case)^  are  supposed  to  have  had  stated  or  noti- 
fied meetings,  at  which  a  majority  undertook  to  transact  the 
business  confided  to  the  board;  and  to  hold  that  the  act  of  the 
majority  in  such  cases  was  invalid,  might  shake  titles,  or  cause 
other  inconveniences  to  a  serious  extent.  And  we  are  of  opin- 
ion, that  where  the  by-laws  of  a  private  corporation  confer  upon 
the  directors  power  to  act  in  behalf  of  the  corporation,  without 
special  limitation  as  to  the  manner,  a  majority  may  act,  within 
the  scope  of  the  authority  given  to  the  board,  and  bind  the  cor- 
poration, either  where  there  is  a  consultation  of  all  together, 
and  a  concurrence  of  a  majority;  or  where  there  is  a  regular 
meeting,  at  which  all  might  be  present,  and  a  majority  actually 
meet,  and  act  by  a  major  vote:  Savings  Bank  v.  Davis,  8  Conn. 
191.  And  when  the  act  purports  to  be  the  act  of  the  board,  it 
may  be  presumed  that  it  was  the  act  of  a  majority,  until  the 
contrary  is  shown.  We  are  not  aware  of  any  well-settled  prin- 
ciple, or  usage,  which  will  carry  us  further  than  this.  The  cases 
which  hold  that  a  majority  of  a  definite  body  being  assembled, 
a  major  part  of  those  assembled  may  act,  presuppose  a  regular 
meeting,  or  one  on  notice.  We  consider  the  decision  in  Maine 
in  concurrence  with  these  principles,  as  far  as  it  extends  on  the 
facts  in  that  case. 

But  this  prestmiption  just  adverted  to,  may  be  rebutted,  and 
is  so  in  this  case.  Here  was  no  assent  of  all  the  directors  at 
any  meeting,  or  even  obtained  separately,  if  that  might  be  held 
sufficient.  Nor  were  there  a  meeting  and  consultation  of  the 
whole  board,  and  the  vote  of  a  majority,  authorizing  the  act  to 
be  done.  Nor  was  there  a  meeting  regularly  notified,  or  held  at 
some  regular  period,  at  which,  all  not  appearing,  a  majority  as- 
sembled, and  acted  by  a  major  vote.  Tbere  is  nothing  to  show 
that  Ira  Haselton  had  any  opportunity  to  act;  and  the  attempt, 
therefore,  to  show  a  pre-existing  authority  to  give  this  mortgage, 
by  means  of  the  vote  of  the  directors,  must  foil,  if  the  corpora- 
tion were  contesting  the  matter  on  the  evidence  before  us. 

In  this  view,  it  is  not  necessary  to  consider  another  question 
which  has  suggested  itself,  and  that  is,  whether  the  directors,  in 
case  all  had  assembled,  could  have  conferred  authority  upon  one 
of  their  body,  or  any  other  person,  as  agent,  to  make  the  mort-^ 
gage;  or  whether  it  must,  in  order  to  its  validity,  through  the 
acts  of  the  directors,  as  such,  have  been  executed  by  at  least  a 
majority  of  the  board  of  directors.  The  general  principle  is, 
that  one  who  has  a  bare  power  to  do  an  act,  must  execute  it  him- 
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self,  and  can  not  delegate  his  authoriiy  to  another — that  the  an- 
thorii^  is  ezdosively  i)ersonal,  unless  from  the  express  language 
used,  or  from  the  fair  presumptions  growing  out  of  the  particu- 
lar transaction,  or  of  the  usage  of  trade,  a  broader  power  was 
intended  to  be  conferred  on  the  agent:  Story  on  Agency,  14, 16; 
7  N.  H.  304.^  If  this  had  been  material,  it  might  have  deserved 
consideration  whether  the  power  given  to  the  directors,  to  ap- 
point agents  for  carrying  on  the  business  of  the  company,  were 
not  sufficient  of  itself  to  authorize  the  delegation  in  this  case, 
or  whether  that  were  to  be  confined  to  the  ordinary  business  of 
the  corporation:  8  Conn.  201,  207;'  12  Mass.  522.' 

The  evidence  failing  to  establish  the  validify  of  the  mortgage 
to  the  trustees,  through  the  vote  of  the  directors  appended  to  it» 
other  questions  present  themselves  on  the  case  before  us. 

It  has  been  contended  that  Palmer,  as  general  agent  of  the 
company,  had  power  to  borrow  money,  and  to  pledge  the 
machinery,  to  secure  the  loan,  without  vote.  This  was  not  a 
pledge.  No  possession  apx>ears  to  have  been  given,  or  intended 
to  have  been  given,  at  the  time.  But  if  it  had  been,  there  is 
nothing  in  the  by-laws,  or  in  the  nature  of  the  agency,  nor  any- 
thing in  the  authorities  cited,  which  can  sustain  the  right  to 
pledge  the  machinery,  even  if  that  of  borrowing  money  may  be 
infenred.  Stow  v.  Wyse,  7  Conn.  219  [18  Am.  Dec.  99],  contains 
a  strong  implication  to  the  contrary.  The  by-laws  provide  that 
the  directors  may  appoint  an  agent,  or  agents,  for  carrying  on 
the  business  of  the  company.  But  it  is  not  carrying  on  the 
business  of  the  company  to  pledge  or  mortgage  the  machinery 
used  by  the  company,  and  thereby  suspend  its  operations,  or 
place  tiiem  at  the  will  and  pleasure  of  a  mortgagee:  Ang.  & 
Ames  on  Corp.  172,  and  cases  cited;  Life  and  Fire  Ins.  Co.  v. 
2%e  Mechanics'  Fire  Ins.  Go. ,  7  Wend.  33.  Circumstances  might 
be  such,  possibly,  as  to  show  an  authority  to  pledge  the  manu- 
factured goods,  which  he  was  authorized  to  dispose  of,  but  that 
is  not  this  case. 

The  note  to  the  savings  bank  is  carelessly  drawn;  but  there  is 
sufficient  on  its  face  to  show  that  it  was  intended  to  be  the  note 
of  the  Bellamy  manufacturing  company,  and  it  might  well  sub- 
sist as  such,  if  Palmer  had  authoriiy  to  execute  it:  See  2  Stark, 
on  Ev.  477,  n.  1;  WiUcs  v.  Back,  2  East,  142;  Manigomery  v. 
Dtyrwn,  7  N.  H.  484;  Peniz  v.  StanUm,  10  Wend.  271  [25  Am. 
Dec.  658];  Savage  v.  Bix,  9  N.  H.  263;  Buans  v.  Wells,  2  Wend. 

T.  Qr^ftom.  2.  Savingt  Bank  o/N. H. y.  DrnvU. 

8.  Bi9ughton  ▼.  Baker,  4  Mmi.  633. 
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325.^  There  is  no  form  prescribed  in  which  such  an  instrument 
shall  be  made;  and  it  is  immaterial  whether  the  name  of  the 
principal  or  agent  be  placed  first,  if  the  authority  exist,  and  the 
intention  be  apparent.  There  can  be  no  good  reason  why 
Palmer  should  have  added,  "  Ag't  Bellamy  Man.  Co."  to  the 
signature,  if  he  intended  to  make  a  personal  contract.  It  may 
be  held  to  be  the  note  of  Palmer,  if  there  were  no  author- 
ity and  no  ratification  of  the  act.  But  a  ratification  will  ex- 
onerate him  from  liability:  Story  on  Agency,  246. 

The  mortgage  which  he  executed  at  Ihe  same  time,  and  which 
was  part  of  the  same  transaction,  and  describes  the  note  as  the 
note  of  the  company,  is  formal  to  conyey  as  well  real  as  per- 
sonal estate.  It  purports  to  contain  a  conveyance,  and  cove- 
nants of  the  company,  and  to  be  executed  by  the  company,  and 
that  the  corporate  seal  is  affixed.  The  signature  and  acknowl- 
edgment are  that  of  the  company,  made  by  Palmer  as  agent. 
Being  in  form,  the  deed  of  the  company,  executed  by  one  who 
who  assumed  to  act  as  their  agent,  it  is  susceptible  of  ratifica- 
tion; and  the  next  question  is,  whether  it  has  ever  been  ratified, 
and  if  so,  to  what  extent.  This  includes  the  consideration  of 
what  is  necessary  to  a  ratification. 

There  has  been  some  diversity  of  opinion  upon  the  subject 
whether  a  corporation,  or  the  directors  of  a  corporation,  can 
constitute  an  agent  for  the  conveyance  of  real  estate  except  by  a 
power  under  the  corporate  seal :  8  Conn.  192.'  In  the  case  of  an 
individual,  whenever  any  act  of  agency  is  required  to  be  done, 
in  the  name  of  the  principal,  under  seal,  the  authority  to  do 
the  act  must  be  conferred  by  an  instrument  under  seal:  3i(mt' 
gomery  v.  DorUm,  6  N.  H.  250;  Story  on  Agency,  50. 

There  seems  to  be  no  doubt  that,  according  to  the  rule  of 
law  as  held  in  England,  a  corporation  can  not  convey,  nor 
mortgage,  but  under  the  corporate  seal:  4  Kent's  Com.  443  and 
authorities  cited;  8  Conn.  191.  But  a  different  rule  has  prevailed 
to  some  extent  in  this  state,  so  far  at  least  as  regards  con- 
veyances by  towns,  and  the  proprietors  of  common  and  undi- 
\'ided  lands:  Co/ran  v.  Cochran,  5  N.  H.  458;  Copp  v.  Neal,  7 
Id.  275;  Atkinson  v.  Bemis,  11  Id.  44;  Cohwm  v.  ElUenwood,  4 
Id.  102.  In  this  latter  case.  Chief  Justice  Eichardson  s^d: 
''  It  is  not  now  to  be  doubted  that  the  proprietors  of  common 
and  imdivided  lands  are  corporations,  or  that  they  can  by  vote 
authorize  agents  to  make  conveyances  in  their  name,  or  that 

1.  2a  Wend.  m.  a.  Savingt  Bonk  ^fN,B,T,  Davit. 
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deeds  properly  executed  by  such  agents  may  be  yalid  to  pass 
the  estate." 

And  the  weight  of  authority  in  this  country  seems  to  be  in 
faTor  of  the  position,  that  private  corporations,  or  boards  of 
directors  through  which  their  business  is  transacted,  may  ap- 
point an  agent  for  the  conveyance  of  real  estate,  by  vote,  without 
a  power  or  instrument  under  the  corporate  seal :  Ang.  &  Ames  on 
Corp.  114,  154;  8  Conn.  192,  S02,  and  authorities  cited.  If 
the  formality  of  an  instrument  under  seal,  conferring  the  power 
upon  the  agent  who  is  to  make  the  conveyance,  should  be  re- 
quired, it  would  add  nothing  to  the  authenticity  of  the  convey- 
ance, if  the  individual  who  a£Szes  the  seal  to  the  power  derive 
his  authority  from  a  mere  vote  of  the  corporation. 

But  there  is  here  no  vote  of  ratification,  either  by  the  corpo- 
ration or  by  the  directors;  and  we  are  not  aware  of  any  author- 
ity which  will  justify  us  in  going  farther,  and  holding  that  a 
deed  of  real  estate  may  be  ratified  by  a  corporation  without 
vote  or  writing.  The  general  principle  is,  that  if  the  act  of  the 
agent  purport  to  be  under  seal,  and  in  the  name  of  the  prin- 
cipal, so  as  to  be  his  deed,  the  ratification  must  be  under  seal: 
Story  on  Ag.  246.  A  parol  acknowledgment  by  a  jirincipal,  that 
an  agent  had  authoriiy  under  seal  to  enter  into  a  sealed  con- 
tract obligatory  upon  his  principal,  is  competent  evidence  of  such 
authoriiy;  but  if,  at  the  time  of  entering  into  it,  the  agent  had  in 
&ct  no  authoriiy  under  seal,  the  subsequent  x>arol  acknowledg- 
ment and  ratification  will  not  bind  the  principal:  Blood  v.  Oood-' 
rich,  9  Wend.  68  [24  Am.  Dec.  121];  S.  C,  12  Id.  625  [27  Am. 
Dec.  152];  SteiglHz  v.  EggivUm,  Holt's  N.  P.  141;  Wells  v.  Evans, 
20  Wend.  258.  And  in  a  case  where  a  sealed  instrument  was  not 
necessary,  but  an  agent  was  authorized  by  parol  to  enter  into  a 
contract  for  the  purchase  of  timber,  and  he  entered  into  a  sealed 
contract,  a  counterpart  of  which  in  like  form  was  delivered  to 
the  principal,  and  acknowledged  by  him  as  the  evidence  of  the 
contract,  and  he  received  the  timber  and  made  some  payments, 
it  was  held  that  an  action  of  covenant  could  not  be  maintained 
on  the  contract:  Hartford  v.  McNair,  9  Wend.  54. 

A  ratification  of  an  act,  done  by  one  assuming  to  be  an  agent, 
relates  back,  and  is  equivalent  to  a  prior  authoriiy:  Story  on 
Ag.  235,  239.  When,  therefore,  the  adoption  of  any  partic- 
ular form  or  mode  is  necessary  to  confer  the  authority  in  the 
first  instance,  there  can  be  no  valid  ratification  except  in  the 
Bame  manner.  If  a  sealed  power  were  not  necessary  to  this  as 
a  conveyance  of  the  real  estate,  but  a  written  vote  would  have 
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been  sufficient,  because  a  corpoiation  may  constitute  an  attor- 
ney by  vote  for  such  purpose,  then  such  vote  at  least  must  be 
held  necessary  to  a  ratification.  We  are  of  opinion,  therefore, 
that  this  mortgage  is  inoperative  as  to  the  real  estate.  And  this 
must  apply  to  the  fixttures. 

The  strict  rule  as  to  fixtures,  that  prevails  between  heir  and 
executor,  applies  as  between  vendee  and  vendor:  2  Kent's  Com. 
280;  MUer  v.  Plumb,  6  Cow.  665  [16  Am.  Dec.  466];  20  Johns. 
80;*  1  Har.  &  J.  291.'  The  same  rule  applies  between  mort- 
gagee and  mortgagor:  Union  Bank  v.  Emerson,  15  Mass. 
159;  Longstaff  v.  Meagoe,  2  Adolph.  &  El.  167.  Machines  and 
other  articles  essential  to  the  occupation  of  a  building,  or  to  the 
business  carried  on  in  it,  and  which  are  affixed  or  fastened  to 
the  freehold,  and  used  with  it,  partake  of  the  character  of  real 
estate,  and  become  part  of  it,  and  pass  by  a  conveyance  of  the 
land:  Kittredge  v.  Woods,  3  N.  H.  504  [14  Am.  Dec.  393],  and 
cases  dted;  Amos  &  Ferard  on  Fixtures,  ch.  4,  132, 151;  Pou)- 
ell  V.  The  Monson  &  Brimfield  Mfg.  Co.,  3  Mason,  459,  464; 
Ooddard  v.  Ohace,  7  Mass.  432;  Oaffield  v.  Hapgood,  17  Pick. 
192  [28  Am.  Dec.  390];  Noble  v.  Bostvorth,  19  Id.  314;  Kirtoan 
V.  Latour,  1  Har.  &  J.  291  [2  Am.  Dec.  519].  Such  articles  pass 
by  the  conveyance,  although  disannexed  for  a  temporary  pur- 
pose: Richard  lAfor^s  case,  11  Co.  50,  cites  Wtstow's  case;  Shep. 
Touch.  90.  And  some  things  are  held  to  be  constructively  an- 
nexed: 11  Co.  50;  Amos  &  Ferard  on  Fix.  183;  20  Wend.  639.' 
Exceptions  have  been  made,  or  the  property  has  not  been 
deemed  fixtures,  in  the  case  of  a  stone  for  grinding  bark:  Eeer- 
mance  v.  Vemoy,  6  Johns.  5;  machines  for  spinning  and  card- 
ing, attached  by  **  cleats,"  etc. :  Cresson  v.  Stout,  17  Johns.  116 
[8  Am.  Dec.  373];  Sunft  v.  Thompson,  9  Conn.  63  [21  Am.  Deo. 
718];  and  carding  machines,  secured  by  nails  or  spikes  driven 
into  the  floor:  Odle  v.  Wood,  14  Mass.  354.^  The  report  of  this 
last  case,  however,  is  somewhat  contradictory  upon  the  point, 
and  the  case  itself  was  doubted  by  Chief  Justice  Eichardson,  8 
N.  H.  506.  See  also  20  Wend.  641;  3  Dane's  Abr.  156.  Ar- 
ticles of  furniture,  it  is  said,  do  not  come  within  the  rule,  al- 
though temporarily  attached:  20  Wend.  645,  cites  Oibbon  on 
Fixtures,  20,  21.    And  see  Amos  &  Ferard,  151,  154,  183-185. 

Some  of  the  excepted  cases  seem  to  liave  made  the  question 
depend  upon  the  character  of  the  fastening,  whether  slight  ox 
otherwise.    But  this  is  a  criterion  of  a  questionable  character^ 

L  BQtmtt  T.  Trntptr.  t.  WUktr  y.  SkerwuM. 
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tiot  sustained  by  the  weight  of  the  decisions.  More  depends 
upon  the  nature^  of  the  article,  and  of  its  use  as  connected  with 
the  use  of  the  freehold.  Perhaps,  however,  the  case,  -Farrar  v. 
Stackpole,  6  Oreenl.  154  [19  Am.  Dec.  201],  where  a  chain  used 
with  a  sawmill  was  held  to  be  a  constituent  part  of  the  mill, 
carried  the  doctrine  of  annexation  to  the  extreme  point;  to  say 
nothing  of  the  mill  bars,  which  it  seems  were  admitted  to  have 
passed  by  the  conveyance  of  the  sawmill. 

It  is  not  practicable  to  lay  down  a  rule  in  a  few  words  which 
«hall  be  applicable  to  all  cases.  The  particular  circiimstances 
•of  each  case  are  entitled  to  special  consideration.  Different 
rules  prevail  in  the  case  of  landlord  and  tenant.  Upon  the  gen- 
eral principles  above  stated,  the  kettles  set  in  brickwork  were 
fixtures.  So  of  the  steam-engine.  Although  not  attached  to 
sjij  fastening,  it  could  not  be  removed  without  taking  down 
part  of  the  building.  It  may  with  propriety  be  said  to  be  con- 
structively affixed.  So  as  to  the  hand-press  let  into  the  floor, 
4Uid  the  steam-pipe,  probably,  although,  as  to  these  articles, 
perhaps  farther  evidence  respecting  the  mode  of  annexation, 
4Uid  use,  might  be  desirable.  Respecting  the  cullender  there  is 
not  sufficient  evidence  to  determine  its  class. 

Loose,  movable  machinery,  not  attached  nor  affixed,  even 
where  it  is  used  in  prosecuting  any  business  to  which  the  free- 
hold property  is  adapted,  is  not  to  be  regarded  as  part  of  the 
real  estate,  or  as  an  appurtenance  to  it:  Walker  v.  Sherman,  20 
Wend.  636,  655;  6  Cow.  665;^  1  Har.  &  J.  291;'  Edm  v.  Baker, 
^  East,  215.  The  printing  machine,  printing  shells,  and  the 
boiler  which  lay  without  the  building,  and  tools,  come  within 
-this  description.  A  further  question  then  arises,  whether  the 
<leed  executed  by  Palmer  might  avail  as  a  mortgage  of  the  per- 
sonal estate  included  in  it,  and  whether  there  be  sufficient  evi- 
dence of  its  ratification  as  such. 

As  to  the  personal  estate,  no  instrument  under  seal  was 
necessary.  A  bill  of  sale,  or  a  sale  without  writing,  accom- 
panied by  delivery,  might  have  passed  the  absolute  property,  if 
the  agent  making  it  had  authority.  In  order  to  a  record  of  a 
mortgage  of  personal  property,  it  must  of  course  be  in  writing, 
but  the  statute  has  not  made  a  seal  essential  to  the  validity  of 
such  a  mortgage.  If,  then,  this  instrument  can  not  operate  to 
-convey  the  real  estate,  nor  as  a  sealed  instrument  conveying  the 
personal,  it  may  not  follow  that  it  is  not  available  as  an  unsealed 

1.  JfOtar  T.  Blmmk;  8. 0.,  le  Am.  Deo.  466.       2.  Kirww  t.  Laiour  ;  S.  0.,a  Am.  Dm.  61A 
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instrument,  if  it  contain  anything  to  authenticate  which  a  seal 
is  not  necessaiy. 

In  Hanford  v.  McNair,  before  cited,  in  which  it  was  held  that 
covenant  would  not  lie  on  the  sealed  contract  to  pay  for  the 
timber,  Mr.  Justice  Sutherland  said:  "  The  subsequent  act  of 
the  defendant,  under  this  contract,  recognizing  and  carrying  it 
into  effect,  may  be  sufficient  to  make  it  binding  on  him  as  a 
parol  contract,  but  can  not  make  it  his  deed."  Upon  this,  how- 
ever, he  gave  no  definite  opinion.  The  case  of  Banorgee  v.  Havey, 
5  Mass.  14  [4  Am.  Dec.  417],  to  which  he  referred  as  in  some  re- 
spects essentially  different  from  that  case,  is  also  different  from 
this.  There  was  there  perhaps  a  well-founded  objection  against 
the  declaration.  But  another  question,  and  the  one  principally 
discussed,  was,  whether  a  bond  which  Smith  was  not  authorized 
to  make  for  the  defendants,  but  by  which  he  attempted  to  bind 
himself,  and  the  defendants,  as  principals,  with  him,  precluded 
the  plaintiff  from  recovering  for  the  money  lent,  in  an  action  of 
assumpsit.  Without  extending  this  opinion  by  a  discussion  of 
the  matters  there  decided,  it  is  sufficient  to  say  that  the  decision 
was  based  in  no  small  degree  upon  the  ground  that  the  bond  was 
good  against  Smith,  who  was  one  of  the  principals,  and 
attempted  to  bind  the  rest  as  their  agent;  and  that  it  therefore 
operated  as  an  extinguishment  of  the  simple  contract  debt 
which  otherwise  might  have  existed  against  the  principals.  Mr. 
Justice  Sewall  dissented.  The  case  seems  to  have  been  veiy 
much  considered,  but  the  inquiry  presents  itself  notwithstand- 
ing, if  Smith,  as  the  agent,  undertook  to  bind  the  other  princi- 
pals, in  a  manner  in  which  he  was  not  authorized  to  act,  although 
he  had  effectually  bound  himself  so  that  the  plaintiff  might 
have  pursued  his  remedy  against  him  upon  the  bond,  on  what 
principle  was  the  plaintiff,  by  the  receipt  of  such  a  bond  (by 
which  he  supposed  Smith  had  well  bound  all  the  defendants), 
precluded  from  resorting  to  an  implied  assumpsit,  of  all  the  sup- 
posed principals,  to  pay  for  the  money  which  Smith  borrowed 
in  their  behalf,  and  which  it  is  assumed,  in  part  of  the  case  at 
least,  went  to  their  benefit?  The  plaintiff  had  not  accepted, 
nor  intended  to  accept,  such  a  bond  as  that  in  question  turned 
out  to  be  (that  is,  the  bond  of  Smith  alone),  and  in  this  respect 
there  was  a  material  difference  between  that  case  and  some  of 
the  cases  cited  in  support  of  the  decision.  If  the  bond  which 
the  plaintiff  received  had  been  what  it  purported  to  be,  and 
boiind  the  defendants  as  well  as  Smith,  then  it  might  well  have 
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been  held  that  the  acceptance  of  the  higher  security  had  barred 
the  remedy  on  indebUabia  assumpsit. 

There  seems  to  be  no  good  reason  why  this  instrument,  if  it 
may  not  operate  as  a  conveyance  under  seal,  should  not  operate 
as  a  mere  writing  without  seal,  if  the  evidence  be  sufficient  to 
establish  it  as  the  transfer  of  the  company,  provided  a  seal  had 
not  been  put  to  it.  If  an  agent,  authorized  to  make  a  promissory 
note,  should  make  one  in  the  proper  form,  signing  the  name  of 
his  principal,  and  put  a  seal  to  it — although  this  could  not  be 
declared  on  as  the  covenant  of  the  principal,  why  should  it  not  be 
valid  as  his  note  ?  If  it  were  in  such  phraseology  that  the  agent 
himself  might  be  bound  as  on  his  personal  covenant,  at  the  elec- 
tion of  the  holder,  why  should  the  holder  be  compelled  to  riBsort 
to  and  rely  upon  that  covenant,  when  neither  party  at  the  time 
contemplated  the  personal  liability  of  the  agent?  Why  should 
not  the  creditor  be  permitted  to  reject  the  seal,  which  the  agent 
was  not  authorized  to  put  there,  and  treat  it  as  it  ought  to  have 
been,  and  would  then  be,  a  legal  parol  promise  of  the  principal? 
Suppose  this  instrument  had  contained  in  addition  to  the  mort- 
gage, a  receipt  by  Palmer  for  a  sum  of  money,  which  he  as 
agent  was  clearly  entitled  to  receive,  would  it  not  be  as  good 
evidence  to  show  the  payment  of  the  money,  as  a  simple  receipt 
by  him  without  any  seal?  It  does  contain  an  acknowledgment 
of  the  receipt  of  the  consideration.  Whether  that  be  not  so 
connected  with  the  conveyance,  that  if  it  can  not  operate  as  a 
deed,  it  can  not  properly  be  evidence,  standing  alone,  to  charge 
them  with  the  receipt  of  the  money,  is  a  question  of  a  character 
somewhat  different,  and  which  need  not  extend  the  present 
opinion. 

We  see  no  good  reason  why,  if  there  be  sufficient  evidence  of 
ratification,  this  instrument  should  not  operate  as  a  mortgage  of 
the  chattels.  As  between  the  parties,  no  formal  appointment  is 
necessary  for  the  execution  of  an  instrument  of  that  character. 
The  agent  may  be  appointed  by  parol,  and  his  authority  shown 
by  evidence  of  that  character.  And  a  mortgage  or  pledge  of  the 
personal  property  of  a  corporation,  by  one  iindertaking  to  act 
as  agent,  may  be  shown  to  be  valid,  either  by  evidence  of  the 
acts  of  the  corporation,  prior  to  the  mortgage,  from  which  an 
authority  to  make  it  may  be  inferred,  or  by  subsequent  acts 
showing  a  ratification:  Warren  v.  Ocean  Ins.  Co,,^  Shepley,  439 
(33  Am.  Dec.  674];  Troy  Turnpike  v.  McChesney,  21  Wend. 
296;  Bulkley  v.  The  Derby  Fishing  Co.,  2  Conn.  252  [7  Am.  Dec. 
271];  Prop,  of  Canal  Bridge  v.  Gordon,  1  Pick.  297,  804  fU 
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Am.  Deo.  170];  Stoiy  on  Agenoy,  49,  51,  53,  55,  247,  248;  Ang. 
A  Ames  on  Corp.  122, 174;  FUckner  v.  U.  S.  Bank,  8  Wheat. 
463;  Bank  of  U.  S.  v.  Dandridge,  12  Id.  64,  70,  74;  Thayer  v. 
The  City  of  Boston,  19  Pic5k.  511  [31  Am.  Dec.  157]. 

Was  Uiere  any  raidfication  here,  so  that  this  instrument  may 
operate  as  a  mortgage  of  the  personal  property?  There  is  evi- 
dence from  which  it  may  be  inferred  that  the  money  received  of 
the  savings  bank  went  to  the  use  of  the  Bellamy  company.  This 
is  not  directly  proved,  and  seems  not  to  be  admitted  in  the  argu- 
ment. But  there  is  nothing  to  contradict  this  evidence.  It  is 
not  shown  that  James  and  Ira  Haselton  had  not  knowledge  that 
ihe  money  was  so  received,  and  used.  They  did  not  assent  to 
the  mortgage,  and  had  no  knowledge  that  any  authority  was 
given  to  Palmer  to  make  it.  Still  the  money  may  have  been 
used  by  Palmer,  the  agent,  in  the  operations  of  the  company. 
There  is  no  evidence  that  the  Bellamy  company  have  ever  ob- 
jected to  the  mortgage,  or  that  they  have  contested  the  right  of 
possession  by  the  savings  bank. 

If  the  act  of  one  professing  to  be  authorized  as  agent,  in  the 
sale  or  mortgage  of  property  of  a  corporation,  be  such  as  will 
4ulmit  of  ratification  without  any  formal  instrument  or  express 
vote,  and  the  consideration  come  to  the  use  of  the  corporation, 
and  is  retained,  that  will  be  evidence  of  a  ratification.  It  would 
clearly  be  so  in  the  case  of  an  individual.  The  principal  can  not 
be  permitted  to  appropriate  the  money  to  his  own  use,  and  dis- 
claim the  act  by  which  it  is  acquired.  If  he  take  the  benefit  of 
what  is  thus  done,  he  can  not  reject  the  burden.  If  an  agent, 
on  the  purchase  of  goods,  draw  a  bill  at  a  shorter  date  than  hia 
instructions  permit,  the  principal  may  disclaim  the  transaction; 
but  if  he  claim  the  properly,  he  can  not  deny  the  agency:  New- 
hall  V.  DurUap,  2  Shepley,  180  [31  Am.  Dec.  45].  A  party  who 
has  received  a  legacy  under  a  will,  must  return  or  tender  it,  in 
order  to  contest  the  will:  HamhleU  v.  ffarnblett,  6  N.  H.  337;  see 
also  Story  on  Ag.  245,  253;  Clement  v.  Jones,  12  Mass.  60;  Bich- 
mond  Mfg.  Co,  v.  Slarks,  4  Mason,  296;  ShirCxs  v.  .Morris,  8 
Cow.  60. 

We  are  of  opinion  that  the  instrument,  considered  as  a  mort- 
.gage  of  the  personal  property,  has  been  sufficiently  ratified,  and 
may  avail,  thus  far,  to  the  benefit  of  the  trustees.  Possession 
having  been  taken  by  the  mortgagees,  it  is  not  necessary  to  in- 
quire whether,  in  order  to  a  valid  record  of  a  mortgage  of  chat- 
tels made  by  an  agent,  it  is  not  necessary  that  the  authority,  or 
the  ratification,  as  well  as  the  mortgage,  should  be  in  writing 
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«nd  recorded.  Whether  the  saTings  bonk  might  not  have  waived 
ihe  ratification,  and  elected  to  consider  Palmer  as  their  debtor, 
we  need  not  determine:  Bossiler  y.  Ilossiter,  8  Wend.  494  [24 
Am.  Dec.  62J;  22  Wend.  344;'  Story,  246.  If  the  savings  bank 
had  held  the  goods,  as  trustees,  at  the  service  of  the  writ,  a  tak- 
ing of  them  from  their  possession,  by  a  wrong-doer  afterwards, 
wonld  not  discharge  them;  but  it  might  furnish  a  ground  for 
delaying  the  proceedings,  until  the  damages  could  be  recovered: 
Sioett  V.  Brown  and  Trustee,  5  Pick.  181. 

As  was  suggested,  on  the  argument,  this  case  might  have  been 
•determined  by  a  much  shorter  process.  At  the  time  of  the  serv- 
ice of  the  writ,  the  trustees  had  nothing  in  their  hands.  They 
had  not  taken  possession  under  their  mortgage,  and  the  mort- 
gage itself  did  not  charge  them  with  the  possession:  Oreerdeaf 
V.  Perrin  and  Trustee^  8  N.  H.  273.  When  they  took  possession, 
afterwards,  it  was  either  by  right,  as  mortgagees;  or  as  trespass- 
ers, if  the  mortgage  was  invalid;  and  a  party  who  takes  goods 
by  trespass  can  not  be  charged  as  the  trustee  of  the  owner,  to 
whom  the  wrong  is  done.  But  deciding  the  case  upon  this 
{px>Tmd  would,  it  seems,  have  been  only  to  bring  these  questions 
before  us  in  another  shape,  and  we  have  therefore  passed  upon 
them  now,  in  order  to  save  further  expense  to  the  parties. 

Trustees  discharged. 

What  Form  oh  Coktbaot  bt  ait  Aoxht  will  bind  a  prindpal:  See  JMee  t. 
^kwe,  33  Am.  Dec  724,  and  note. 

OxirxBAX.  Bulb  ab  to  Fixtobbs  is,  that  whatever  is  attached  to  the  free- 
hold becomes  part  thereof  and  it  not  to  be  removed:  MUler  v.  Plumb,  10  Am. 
Dec  456;  Coomb§  v.  Jordan,  22  Id.  236;  Caldwell  v.  Eneas,  12  Id.  681.  This 
^object  ii  treated  of  extensively  in  the  note  to  Cfray  v.  ffoldahip,  17  Id.  680. 
Other  later  decisions  in  this  series  are:  Oaffleld  v.  Hapgood,  28  Id.  290;  Mc' 
KtMML  V.  Hamnwnd,  30  Id.  366. 

Act  ow  thb  MnnBinw  ow  a  Ck>BPOBATiON  at  any  other  place  than  at  a  meet- 
ing of  the  stockholders  is  of  no  effect  and  is  void:  Pitrce  v.  N.  O.  Budding 
Co,,  29  Am.  Dec  448,  and  note,  in  which  the  other  cases  in  this  series  are  eol- 
lected. 


Campbell  v.  Wallace. 

[12  New  Hampshibe,  363.] 

Whbbb  a  Partition  of  Real  Estate  by  a  Probate  Coubt  has  been 
acquiesced  in  by  the  heirs  for  twenty  years,  the  proceedings  of  the  court 
will  be  presumed  to  have  been  regular,  and  be  held  conclusive. 

BirsBAKD  Acquires  no  Interest  in  Real  Estate  set  Aside  to  his  Wifi 
under  proceedings  in  partition  by  paying  to  the  other  tenants  in  common 
or  coparceners  the  amounts  due  them  from  his  wife. 
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Bhtry  bt  a  Stranger  ik  the  Name  of  the  Owitsr  of  the  Freehold. 
may,  by  ratification,  become  the  act  of  the  latter,  and  will  then  be  suffi- 
cient to  prevent  the  bar  of  the  statute  of  limitations  from  attaching. 

Where  an  Estate  Descends  to  Several  they  are  coparceners,  without 
reference  to  the  question  whether  they  arc  males  or  females. 

NoN-JOiNDER  OF  A  Party  TO  A  Real  AcTioN  must  be  pleaded  in  abate 
ment  or  the  objection  is  lost. 

ORJBCnON  TO  THE  MISJOINDER  OF  THE  PARTIES  TO  A  RSAL  ACTION,  if  the 

misjoinder  do  not  appear  from  the  record,  must,  if  not  pleaded  in  abate- 
ment, be  taken  advantage  of  by  a  motion  for  a  nonsuit;  it  will  be  too 
late  to  urge  the  objection  after  a  verdict. 
A  Child  Born  i^  Foreign  Parts  of  parents  who  were  originally  resi- 
dents of  this  state,  and  who  were  married  here,  is  not  necessarily  an 
alien,  nor  will  the  presumption  that  he  is  be  indulged. 

Wbtt  of  entry.  The  demanded  premises  were  part  of  the 
estate  left  by  Q^orge  Bums,  who  died  in  1807.  The  heirs  of 
said  Bums  were  his  six  daughters.  Subsequently  to  his  death 
proceedings  in  partition  were  instituted,  which  eventuated,  in  the 
same  year,  amongst  other  things,  in  the  award  to  Esther  Love- 
joy,  one  of  the  daughters  of  said  Bums,  of  the  demanded  pi'em- 
ises  upon  her  engaging  to  pay  to  the  other  heirs  certain  sums 
of  money  representing  the  value  of  their  interests  in  the  prop- 
erty. The  husband  of  Mrs.  Lovejoy  gave  bond  to  Mrs.  Tuttle, 
another  of  the  heirs,  to  pay  her  the  amount  awarded  to  her. 
This  bond,  however,  appears  to  have  been  subsequently  dis- 
charged by  the  obligee  therein  accepting  a  conveyance  from 
Mr.  Lovejoy  and  his  wife  of  other  premises  set  apart  to  the  lat- 
ter, under  the  proceedings  in  partition.  The  other  sums  decreed 
to  the  other  heirs  were  also  paid.  In  1816  Mrs.  Lovejoy  died, 
leaving  no  issue.  The  heirs  were  her  sisters  and  their  descend- 
ants. The  number  of  these  heirs  was  reduced  by  other  subse- 
quent deaths,  so  that  at  the  time  this  action  was  instituted,  it 
was  represented  by  Mrs.  Tuttle,  and  by  the  children  of  Mrs. 
Campbell,  one  of  the  sisters  of  Mrs.  Lovejoy.  These  children, 
with  the  exception  of  one,  were  the  plaintiffs  in  the  present 
action.  The  exception  was  of  a  child  born  to  Mrs.  Campbell, 
while  she  and  her  husband  were  residents  in  Nova  Scotial  The 
plaintiffs,  six  in  number,  were  all  bom  in  this  state.  The  de- 
fendant in  this  action  represented  a  title  derived  from  Mr.  Love- 
joy* l>y  whom  the  land  had  been  conveyed  after  the  death  of  his 
wife.  Plaintiffs  relied  to  take  the  case  from  the  operation  of  the 
statute  of  limitations  upon  an  entry  upon  the  land  in  1835,  by 
Jesse  Bowers,  a  deputy  sheriff,  who  entered  thereupon  by  virtue 
of  a  writ  in  favor  of  Mrs.  Tuttle  and  her  husband,  for  the  re- 
covery of  the  undivided  half  in  the  premiseB,  belonging  to  Him. 
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Tattle,  as  heir  of  her  sister  Mrs.  Lovejoj,  and  who,  at  the  re- 
quest of  the  attorney  for  plaintiffs,  also  made  the  entry  in  their 
behalf.  Some  objection  appears  to  have  been  made  to  the  yalid- 
ity  of  the  proceedings  in  partition,  upon  the  ground  that  it 
did  not  appear  that  the  commissioners  had  duly  notified  the 
heirs  of  the  time  when  they  should  proceed  to  partition.  A 
verdict  was  taken  for  plaintiffs  subject  to  the  opinion  of  the 
court. 

Farley  S  8.  K.  Livermorey  for  the  defendant. 

C.  H.  Aiherton^  Abbot,  and  Fox,  contra, 

Pabxsb,  G.  J.  It  may  be  questionable  whether  the  validiiy 
of  the  partition  of  the  estate  of  George  Bums  is  of  importance 
in  the  decision  of  this  case.  But  we  are  of  opinion  that  after 
the  heirs  had  acquiesced  in  it,  and  an  occupation  had  been  had 
under  it  for  the  term  of  twenty  years,  the  proceedings  in  the 
probate  court  must  be  presumed  to  have  been  regular,  and  be 
held  condusiYe.  It  appears,  therefore,  that  Esther  Lovejoy  was 
well  seised  of  the  demanded  premises,  by  means  of  that  parti- 
tion. The  execution  of  the  note  by  her  husband  transferred  no 
interest  to  him.  If  he  had  paid  the  money,  there  would  have 
been  no  resulting  trust  for  his  benefit.  The  land  was  set  off  to 
the  wife,  and  the  husband  would  have  paid  the  amount  for  her, 
haTing  the  benefit  of  the  use  himself  during  the  coverture.  But 
it  seems  the  payment  was  made,  in  part  at  least,  by  the  convey- 
ance of  two  other  tracts  of  land  which  were  the  property  of  the 
wife. 

It  appears  to  be  conceded  by  the  course  of  the  argument, 
that  the  defendant  must  rely  upon  the  inability  of  the  plaintiffs 
to  make  out  their  case  in  the  first  instance.  As  Esther  Lovejoy 
never  had  issue,  the  land,  upon  her  death,  descended  to  her 
heirs,  and  the  occupation  of  it  afterwards  by  her  husband,  and 
his  subsequent  conveyance 'of  it  to  Crosby,  were  unwarranted. 
Her  heirs  were  her  sister,  Mrs.  Tuttle,  and  the  children  of 
Mrs.  Campbell,  or  those  of  them  who  may  inherit. 

The  statute  of  limitations  interposes  no  bar  to  the  main- 
tenance of  this  action.  The  descent  was  in  1816.  In  1835, 
Bowers,  at  the  request  of  the  attorneys  of  the  plaintiffis,  made 
an  entry  upon  the  land  in  their  behalf,  and  the  plaintiffs  have 
ratified  the  act.  This  is  sufficient  to  prevent  the  operation  of 
the  statute:  Richards  et  ux.  v.  FoUom,  2  Fairf.  70;  Co.  litt. 
2GS  a;  Filchel  v.  Adams,  2  Stra.  1128;  2  Kent's  Com.,  lee.  41; 
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Despatch  Line  of  Fachets  v.  BeUamy  Mfg.  Co.  S  Trustees,  12  N. 
H.  206  [aide,  203]. 

If  the  plamtiffs  and  Mrs.  Tattle  are  to  be  regarded  as  par* 
oeners,  the  entry  of  Tattle  and  wife,  if  it  was  a  general  entry,, 
might  perhaps  have  availed  for  the  benefit  of  the  plaintiffs  r 
Com.  Dig.,  Parceners,  A,  3;  2  Cruise's  Dig.  528.  A  question  i» 
made  whether  there  is  any  estate  in  coparoenery  under  our 
statutes;  and  it  is  objected  that  if  there  is,  the  plaintifiEs  must 
be  regarded  as  tenants  in  common,  and  the  action  therefore  not 
well  brought,  because  they  have  joined  in  it;  and  further,  that 
r^farding  them  as  coparceners,  it  can  not  be  maintained,  be- 
oause  there  is  another  who  ought  to  have  been  joined. 

By  the  statute  of  this  state,  regulating  descents,  males  and 
females  inherit  together  in  equal  shares.  If  there  are  no  sons, 
and  the  estate  descends  to  the  daughters  alone,  there  seems  to 
be  no  reason  why  that  does  not  constitute  strictly  an  estate  in 
coparcenery.  And  there  is  no  essential  difference  in  the  quality 
of  the  estate  where  the  descent  is  to  males  as  well  as  females. 
They  take  in  the  same  manner,  and  with  equal  rights.  The  title 
partakes  of  the  nature  of  coparcenery  at  the  common  law,  and 
coparcenery  by  the  custom  of  gavelkind  in  Kent,  or  may  be 
said  to  be  a  tmion  of  the  two:  Litt.,  sec.  241;  Co.  Lit.  164; 
Com.  Dig.,  Parceners,  B;  Id.  A,  7.  ''An  estate  in  coparoenery 
also  frequently  arises  in  consequence  of  customary  descents  to 
all  the  children,  in  which  case  ttiey  are  coparceners:"  2  Cruise's 
Dig.  537.  The  heirs  of  Esther  Lovejoy  come,  therefore,  within 
the  description  of  coparceners,  and  might  be  so  regarded  if  the 
case  required  it.  The  distinction  between  estates  in  copar- 
cenery and  in  common,  is  undoubtedly  of  limited  importance, 
and  is  little  regarded  here.  Chancellor  Kent  says:  "As  estates 
descend  in  every  state  to  all  the  children  equally,  there  is  no 
substantial  difference  left  between  coparceners  and  tenants  in 
common.  The  title  inherited  by  mbre  persons  than  one  is  in 
some  of  the  states  expressly  declared  to  be  a  tenancy  in  com- 
mon, as  in  New  York  and  New  Jersey;  and  where  it  is  not  so- 
declared,  the  effect  is  the  same;  and  the  technical  distinction 
between  coparcenery  and  estates  in  common  may  be  considered 
as  essentially  extinguished  in  the  United  States:"  4  Kent's 
Com.  363  [367 J.  But  we  see  no  sufficient  reason  why  those  who 
thus  take  by  descent  should  be  imperatively  required  to  sever 
in  an  action  for  the  recovery  of  the  land,  and  are  of  opinion 
that  they  may  well  be  regarded  as  parceners,  for  the  purpose  of 
their  remedy  in  this  respect.     If  they  may  be  considered  as- 
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tenants  in  common,  and  if  they  may  seyer  as  such,  the  tech* 
nical  reason  why  tenants  in  common  mnst  sever  does  not  exist. 

Begarding  the  children  of  Mrs.  Campbell  as  coparceners, 
George  B.  Campbell  ought  to  have  been  joined,  if  he  is  not  an 
alien,  and  the  descent  was  to  him  along  with  the  others:  Steams^ 
on  B.  A.  197;  Daniels  y.  Daniels,  7  Mass.  136.  But  the  objec- 
tion should  have  been  taken  in  abatement:  Com.  Dig.,  Abate- 
ment, E,  8;  Co.  Lit.  164  a.  This  appears  to  be  the  settled  rule, 
although  the  following  paragraph,  in  a  late  treatise  on  real  ac- 
tions, by  a  distinguished  jurist,  seems  to  indicate  an  opinion 
that  it  ought  to  be  otherwise.  "  In  the  class  of  pleas  to  the^ 
person  of  the  demandant,  Comyns  includes  those  which  show 
that  another  ought  to  have  joined  as  demandant  in  the  writ.  It 
Ls  now  well  settled  that  in  personal  actions  this  defect  need  not 
be  pleaded  in  abatement.  If  the  fact  appears  in  evidence  on 
the  general  issue,  or  on  any  issue  on  which  the  plaintiff  is  put 
to.  show  his  title,  or  cause  of  action,  as  set  forth  in  his  declara- 
tion, he  will  be  nonsuited,  or  have  a  verdict  against  him;  and 
there  seems  to  be  no  reason  why  the  same  rule  should  not  have- 
been  adopted  in  real  actions:"  Jackson  B.  A.  68.  What  class 
of  personal  actions  is  here  referred  to,  is  not  said.  If  it  be  ac- 
tions arising  on  contracts  it  is  true,  but  there  is  little  analogy 
between  a  writ  of  entry,  founded  on  a  disseisin  by  the  defendant, 
and  an  action  on  a  contract.  In  personal  actions  ex  delicto,  which 
have  some  similitude,  the  rule  is  otherwise:  1  Chitty's  PI.  52, 
53;  Wilson  v.  Gamble,  9  N.  H.  74.  In  the  view  we  have  taken 
of  the  case,  it  is  not  important  to  consider  whether  the  recovery 
by  TutUe  and  wife,  of  her  share  of  the  land,  was  not  a  severance- 
of  the  coparceneiy.  If  the  plaintiffs  were  treated  as  tenants  in 
common,  the  result  must  be  the  same.  Viewed  in  that  light, 
they  ought  not  to  have  joined:  HUls  v.  Doe,  6  N.  H.  330;. 
BehoboCh  v.  Hunt,  1  Pick.  228. 

The  reason  why  the  common  law  should  have  required  tenants 
in  common  to  sever  in  real  actions  is  not  perhaps  perfectly  ap- 
parent. Although  seised  by  several  titles,  so  that  they  may  be 
regarded  as  having  several  freeholds,  a  common  ownership  and 
a  common  wrong  done  might  well  have  furnished  the  ground  of 
a  common  action.  They  must  join  in  trespass  or  nuisance  to  their 
land:  1  Chitty's  PI.  53;  Aiustin  v.  HaU,  13  Johns.  286  [7  Am. 
Dec.  376];  and  in  detinue  for  charters:  Co.  Lit.  197  b.  If  one^ 
sue  alone,  it  may  be  pleaded  in  abatement:-  Com.  Dig.,  Abate- 
ment, E,  10.  And  it  can  be  taken  advantage  of  only  in  that 
way:  Bradish  v.  Schenck,  8  Johns.  151  (117,  2d  ed.)    So  the^ 
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must  join  in  case,  for  the  destruction  of  their  charters  or  title 
deeds:  Daniels  y.  Daniels y  7  Mass.  135. 

In  Massachusetts,  Maine,  and  Yirginia,  they  may  join  in  real 
actions  by  statute:  1  Hilliard's  Abr.  454,  and  cases  cited;  May 
V.  Parker,  12  Pick.  38  [22  Am.  Dec.  393];  Swett  v.  Patrick,  2 
Fairf .  180.  And  in  Connecticut  they  may  join  by  the  common 
law  of  that  state:  Bush  v.  Bradley,  4  Day,  298;  Clark  v.  Vaughan, 
3  Conn.  191.  In  Vermont  they  may  join  in  ejectment:  Hicks  ▼. 
BogerSy  4  Cranch.  164.  Whether  by  the  practice  of  that  state, 
or  by  statute,  was  not  settled.  And  in  this  state,  where  joint 
tenants  sued,  it  was  held  to  be  no  defense  that  they  had  since, 
by  operation  of  law,  become  tenants  in  common:  6  N.  H.  328.* 
These  cases  may  serve  to  show  that  the  objection  is  one  which 
can  not  be  extended  by  any  equitable  consideration.  It  is  to  be 
taken  as  matter  of  authority,  on  a  technical  reason. 

In  what  manner  the  objection,  that  tenants  in  common  have 
joined,  is  to  be  taken,  does  not  very  distinctly  appear  in  the 
books.  Comyns  says  that  in  a  real  action  by  two,  when  one  only 
ought  to  sue,  it  may  be  pleaded  in  abatement:  Com.  Dig.,  Abate- 
ment, E,  15.  But  it  seems  that  it  is  not  always  necessary  to 
plead  this  matter  specially,  cither  iu  abatement  or  bar:  Jackson 
R.  A.  70.  In  personal  actions  ex  delicto,  if  too  many  be  made 
plaintiffs,  and  the  objection  appears  on  the  record,  it  may  be  the 
ground  of  demurrer,  arrest  of  judgment,  etc.  If  not  apparent 
it  may  be  taken  on  a  motion  for  a  nonsuit:  Chit.  PI.  54.  The 
same  principle  seems  to  be  applicable  in  real  actions,  if  the  ob- 
jection is  not  required  to  be  taken  in  abatement.  Thei'e  is  noth- 
ing on  the  record  here  on  which  to  arrest  the  judgment.  The 
misjoinder  was  not  moved  as  a  ground  of  nonsuit,  at  the  trial, 
and  we  are  of  opinion  that  it  is  too  late  to  take  the  exception 
after  verdict 

There  is  nothing  in  the  case  on  which  we  can  determine  that 
George  B.  Campbell  is  an  alien.  The  fact  that  he  was  bom  in 
Nova  Scotia  does  not  necessarily  make  him  such.  If,  as  was 
suggested  in  the  argument,  Bobert  Campbell,  the  father,  was  a 
British  subject,  the  children  may  all  be  aliens:  2  Laws  U.  S., 
Story's  ed.  853;  4  Dane's  Abr.  700;  SMnks  v.  Duponi,  3  Pet.  242; 
1 U.  S.  Dig.  134,  pi.  21;  Id.  135,  pi.  28;  Yowng  v.  Peck,  21  Wend. 
392;  Charles  v.  The  Monson  and  Brimfield  Mfg.  Co.,  17  Pick.  70. 
But  that  fact  does  not  appear,  and  is  not  to  be  presumed.  The 
case  shows  him  to  have  been  a  resident  in  this  country,  and  to 
have  married  here;  and  the  plaintiffs  were  bom  here.     His  snb- 
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sequent  remoTol  to  Nova  Scotia  is,  of  itself  >  immaterial.    The 
plaintiffs,  therefore,  as  the  case  stands,  make  title  to  six  sevenths 
of  the  demanded  premises. 
Judgment  for  the  plaintiffs. 

RATmcATiON  or  Entry  bt  ak  Aobnt:  See  Lord  Audley*t  caae^  Cro.  Eliz. 
561»  in  which  it  ia  d^iled  that  the  entry  of  the  agent  becomes  that  of  the 
principal  only  from  the  time  of  the  ratification,  a  principle  which,  if  ap- 
plied in  this  case,  would  have  required  the  heirs  to  ratify  within  twenty  yearn 
from  the  inception  of  defendant's  adverse  poeoession;  and  Bird  v.  Broumt  14 
Jor.  132;  also  to  be  fonnd  reported  in  1  Parsons  on  Contracts,  page  49,  note 
g,  explaining  this  to  have  been  the  point  decided  in  that  < 


Gbiffin  v.  Bixbt. 

[12  NlW  HAMnBZBB,  464.] 

Wkkbx  ▲  CoioaTTBB  TO  Sbt  off  Dowbb  Run  out  Ain>  Mabk  on  thi 
Ground  one  of  the  lines  which  they  intend  as  a  boundary  to  the  dower 
lands,  the  location  so  made  will  control  a  description  of  the  same  line, 
by  courses  and  distances  inconsistent  therewith,  in  their  return. 

A  TiUB  Standing  Dibectlt  upon  thb  Linb  bbtwbbn  Adjoining  Own* 
BBS  is  the  common  property  of  both  parties,  and  trespass  will  lie  if  one 
cuts  and  destroys  it  without  the  consent  of  the  other. 

Tbespass  qiuire  claumm  fregii.  Plaintiff  claimed  title  to  the 
locus  in  qux)  derived  from  the  heirs  of  one  Hugh  Nahor,  deceased. 
Defendants,  one  of  whom  was  the  widow  of  said  Nahor,  con- 
tended that  the  land  had  been  set  off  to  her  by  the  committee 
appointed  to  set  off  her  dower.  On  the  part  of  plaintiff  it  ap- 
peared that  the  return  of  the  commissioners  described  the  south- 
em  boundary  line  of  the  dower  lands  as  ''  running  from  a  pine 
tree,"  etc.;  tiience  north  eighty-two  degrees  east,  **  to  the  east 
end  of  said  lot,"  and  that  the  locus  in  quo  was  to  the  south  of 
this  line.  Upon  the  part  of  defendant  it  was  shown,  that  the 
commissioners  had  run  out  and  marked  on  the  ground  the  line 
intended  as  the  southern  boundary  line  of  the  dower  lands,  and 
that  the  line  so  laid  out  was  not  straight,  but  extended  a  little 
to  the  south  of  the  line  described  in  their  return  and  included 
the  lociLS  in  quo.  There  was  evidence,  however,  tending  to  show 
that  defendants  had  cut  and  removed  trees  standing  on  the  line 
marked  out  by  the  commissioners.  The  cose  was  submitted  to 
the  court  for  their  opinion  upon  the  questions  involved. 

Farley^  for  the  plaintiff. 

«/.  U,  Parker y  contra. 

an.  Dao.  Vox.  XlXVii— Iff 
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Pabxeb,  0.  J.  If  the  committee  had  not  nm  oat  and  marked 
a  line  when  they  set  off  the  dower  of  Mrs.  Nahor,  the  course 
mentioned  in  the  return  must  have  determined  the  botmdary  be- 
tween the  parties;  and  parol  evidence  could  not  have  been  ad- 
mitted to  show  that  there  was  previously  a  marked  line  there » 
varying  from  the  course,  and  that  the  committee  intended  to 
adopt  that  line:  Allen  v.  Kingsbury,  16  Pick.  235.  But  in  this 
case  the  committee  marked  a  line,  and  in  this  respect  the  pres- 
ent case  differs  from  that  just  cited,  where  the  monuments  were 
not  erected  at  the  time  the  dower  was  set  off,  but  at  some  ante- 
cedent period,  and  for  some  purpose  not  known  or  explained. 

As  the  monuments  in  this  case  were  marked  at  the  time  by 
che  committee,  and  intended  to  designate  the  land  set  off,  we 
are  of  opinion  that  this  constituted  an  actual  location,  and  that 
they  must  control  the  course  mentioned  in  the  return:  Brawny. 
Gay,  3  Greenl.  126;  Bipley  v.  Berry,  5  Id.  24  [17  Am.  Dec.  201]; 
Esmmd  v.  Ihrbox,  7  Id.  61  [20  Am.  Dec.  346];  Thomas  v.  PaU 
ten,  13  Me.  329;  PrescoU  v.  Hawkins,  12  N.  H.  20,  26;  and  see 
1  XT.  S.  Dig.  474.  The  evidence  offered  tends  to  show  that  the 
oarties  tmderstood  that  the  line  was  marked  and  established 
by  monuments,  and  acted  with  reference  to  that  fact;  which 
strengthens  the  case,  and  shows  the  propriety  of  the  rule:  Jack- 
son V.  Ogden,  7  Johns.  241;  Clark  v.  Manyan,  22  Pick.  410  [33 
Am.  Dec.  752]. 

As  to  the  second  question:  In  Waierman  v.  Soper,  1  Ld. 
Baym.  737,  cited  for  the  defendants.  Holt,  C.  J.,  ruled  that  if 
A.  plants  a  tree  on  the  extremest  limits  of  his  land,  and  the  tree 
growing  extend  its  root  into  the  land  of  B.,  next  adjoining,  A. 
and  B.  are  tenants  in  common  of  this  tree,  and  that  where 
there  are  tenants  in  common  of  a  tree,  and  one  cuts  the  whole, 
though  the  other  can  not  have  an  action  for  the  tree,  yet  he  may 
have  an  action  for  the  special  damage  by  this  cutting.  What 
action  he  shaU  have  is  not  stated,  nor  is  it  quite  clear  that  such 
an  ownership  can  be  established,  if  the  root  merely  extend  into 
the  other's  land.  But  in  Co.  Lit.  200  b,  it  is  said:  "If  two 
tenants  in  common  be  of  land,  and  of  mete  stones,  pro  metis  rj 
bundis,  and  the  one  take  them  up  and  carry  them  away,  the 
other  shaU  have  an  action  of  trespass  quare  vi  et  armis  against 
him,  in  like  iaanner  as  he  shall  have  for  the  destruction  of 
doves."  Andin  dUbittT.  Porter,  8  Bam.  &  Cress.  257,  itwasheld, 
that  *'  the  common  user  of  a  wall  separating  adjoining  landa 
belonging  to  different  owners,  is  primxi  facie  evidence  that  the 
wall,  and  the  land  on  which  it  stands,  belong  to  the  owners  of 
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those  adjoining  lands  in  equal  moieties,  as  tenants  in  common;*^ 
and ''  where  such  an  ancient  wall  was  pulled  down  by  one  of  the 
two  tenants  in  common,  with  the  intention  of  rebuilding  the 
same,  and  a  new  wall  was  built,  of  a  greater  height  than  the 
old  one:  it  was  held  that  this  was  not  such  a.  total  destruction 
of  the  wall  as  to  entitlt)  one  of  the  two  tenants  in  common  to 
maintain  trespass  against  the  other." 

It  seems  to  have  been  admitted,  that  for  an  entire  destruction 
of  the  wall  by  one,  trespass  might  have  been  sustained.  With- 
out going  to  the  extent  of  the  ruling  in  Lord  Baymond,  we  are 
of  opinion  that  a  tree  standing  directly  upon  the  line  between 
adjoining  owners,  so  that  the  line  passes  through  it,  is  the  com- 
mon properly  of  both  parties,  whether  marked  or  not,  and  that 
trespass  will  lie  if  one  cuts  and  destroys  it  without  the  consent 
of  the  other:  See  cases  cited  in  Odiome  v.  lA(ford,  9  N.  H.  611 
[32  Am.  Dec.  387]. 


EtiTiTot  V.  Abbot. 

[12NXW  Haxpihibx,  6«9.] 
BOBA  FiDB  HOLDBB  07  PUOMISSOBT  NoTE  IN  WHICH  A  BaNK  IS  NOXINAL 

Payxb  may  sae  thereai)on  in  the  name  of  the  bank  upon  giving  it  proper 

security  against  costs. 
A  NoTB  Payable  to  One  Pebsok,  but  Delivered  to  Another,  as  th» 

promise  of  the  maker  to  him,  may  be  deoUred  upon  by  the  latter  in  hi» 

own  name  as  a  note  made  payable  to  himself  by  the  name  of  the  thirds 

person. 
A  Nominal  Payee  icay  Make  a  Vaud  Indobsbmbnt  of  a  promissory; 

note  to  the  real  payee,  in  order  to  facilitate  an  action  by  the  latter. 
The  Act  of  a  Majority  ow  the  Dirbotors  of  a  Corporatiok,  to  be  of 

any  effect  as  the  act  of  the  corporation,  mnst  have  been  expressed  at  a< 

r^pilar  notified  meeting  at  which  all  the  directors  might  have  been. 

present. 
Cashier  of  a  Bank  has  no  Authority  to  Indorse  Negotiable  Papek 

held  by  it,  for  the  pnipoee  of  transferring  the  interest  of  the  bank 

therein,  or  for  any  other  purpose  than  to  facilitate  the  collection  of  the 

note. 

AssuKPsrr  upon  a  promissory  note.  A  verdict  was  taken  by 
consent  for  plaintiff,  subject  to  the  opinion  of  the  court  upon  an 
agreed  case.  The  material  facts  not  stated  in  the  opinion  are 
these:  Townsend  was  indebted  to  the  defendant,  and  upon  be- 
ing pressed  for  payment,  told  the  latter  that  if  he  would  sign  a 
note  payable  to  the  Ashuelot  bank,  with  him,  he  would  get  it 
discounted  and  pay  him  something.  Defendant  consented  and 
did  sign  the  note  now  in  suit.     Upon  presenting  this  note  at 
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bank,  Townsend  was  informed  that  the  bank  was  not  disconnt- 
ingy  but  was  referred  to  the  plaintiff  who  did  discount  iL 
Townsend  paid  over  part  of  the  money  to  defendant  and  in- 
formed him  of  what  he  had  done,  without  any  objection  being 
advanced  by  the  latter.  Subsequently  Townsend  absconded 
^m  the  state,  and  the  plaintiff  having  first  obtained  an  in- 
dorsement of  the  note  by  the  cashier  of  the  bank,  brought  this 
action  thereon.  It  was  contended  that  this  indorsement  was 
unauthorized.  The  grounds  of  this  objection  appear  in  the 
opinion. 

Edwards^  for  the  defendant. 

Sanderson  and  Chamberlain^  oonira. 

Pabeeb,  C.  J.  The  note  in  this  case  was  drawn  payable  to 
the  Ashuelot  bank,  and  there  offered  for  discount.  On  being 
refused  at  the  bank,  because  the  bank  was  not  discounting,  the 
cashier  referred  Townsend,  the  principal,  to  the  plaintiff,  who 
discoimted  it,  giving  an  order  upon  his  deposit  in  the  bank. 
Under  such  circumstances  the  plaintiff,  with  the  assent  of  the 
bank,  might  well  have  maintained  an  action  in  the  name  of  the 
bank,  to  recover  the  note  for  his  own  use:  Bank  of  Chenango  v. 
Eydey  4  Cow.  567.  And  in  that  case  Mr.  Justice  Sutherland, 
in  delivering  the  opinion  of  the  court,  says:  "  The  questio'tj  is 
not  whether  the  bank  has  a  general  authority  to  act  in  the 
capacity  of  a  trustee,  but  whether  the  bona  Jide  holder  of  a 
promissory  note,  in  which  the  bank  is  nominally  the  payee,  has 
a  right  to  sue  in  the  name  of  the  bank.  I  apprehend,  if  the 
bank  had  refused  the  use  of  its  name,  a  court  of  equity  would 
have  compelled  it  to  allow  such  use,  on  proper  terms."  The 
•doctrine  thus  suggested  seems  to  be  very  reasonable;  and  we 
are  of  opinion  that  in  this  case  the  plaintiff  might  have  brought 
his  action  in  the  name  of  the  bank,  giving  the  bank  an  unex- 
•ceptionable  indemnity  against  costs;  and  that  the  bank  could 
not,  under  such  circumstances,  have  objected  to  the  prosecution 
of  the  action.  Nor  could  Townsend,  or  the  defendant,  have 
made  any  objection  to  the  maintenance  of  an  action  in  the  same 
manner  as  if  the  bank  instead  of  the  plaintiff,  had  furnished 
the  money. 

The  plaintiff  in  our  opinion  might,  also,  on  the  facts  in  this 
case,  have  maintained  an  action  on  the  note  in  his  own  name, 
declaring  on  it  as  made  payable  to  himself,  by  the  name  of  the 
president,  directors,  and  company  of  the  Ashuelot  bank.  Town- 
tend,  who  had  procured  the  plaintiff  to  discount  it,  and  delivered 
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it  to  the  plaintiff,  as  the  promise  of  himself  and  the  defendant, 
could  not  surely  be  admitted  to  say  that  it  was  not  a  promise  to 
the  plaintiff;  and  the  defendant  who  received  from  Townsend, 
by  way  of  payment,  a  part  of  the  money  received  from  the 
plaintiff,  with  knowledge  how  it  was  obtained,  without  making 
any  objection,  and  who  afterwards  in  several  instances  recog- 
nized Ihe  plaintiff's  right  to  it,  in  such  a  manner  that  it  would 
be  competent  for  a  jury  to  find  a  promise,  on  his  part,  to  pay, 
if  that  fact  would  avail,  the  plaintiff  must  be  held  bj  all  these 
acts  to  have  ratified  the  act  of  Townsend  in  passing  the  note  to 
the  plaintiff,  as  a  promise  and  obligation  to  him. 

If  both  the  defendants  concurrred  in  delivering  the  note  to 
the  plaintiff,  as  their  promise  to  him,  it  is  immaterial  by  what 
name  the  promise  is  made  to  him.  He  is,  in  such  case,  the  per- 
son to  whom  the  promise  is  made.  And  if  one  so  delivers  it, 
and  the  other  afterwards  ratifies  the  act,  the  result  is  the  same. 
It  would  seem  that  the  plaintiff  might  also  maintain  an  action 
on  the  note  in  his  own  name,  declaring  on  it  as  a  promise 
to  pay  the  bearer,  upon  the  ground  that  the  name  of  the  payee 
might,  if  he  so  elected,  be  regarded  as  fictitious:  Foster  v. 
Shattuck,  2  N.  H.  446.  It  would  certainly  seem  to  be  as  avail- 
able to  the  plaintiff,  as  if  the  name  of  the  payee  had  been  left 
blank:  Cruchley  v.  Clearance^  2  Mau.  &;  Sel.  90. 

And  it  is  not  clear  that  the  plaintiff  might  not,  on  the  facta 
before  us,  maintain  an  action  on  a  count  for  money  had  and 
'received.  The  defendant  had  in  fact  part  of  the  amount  of  the 
note,  in  money  received  of  the  plaintiff.  It  is  true  that  he  re- 
ceived this,  not  directly  from  the  plaintiff,  but  as  a  payment  of 
so  much  money  on  a  debt  due  from  Townsend  to  him.  But  as 
the  note  was  made  partly  to  raise  money,  in  order  that  Town- 
Bend  might  pay  such  money  to  the  defendant,  and  as  he  received 
part  of  tiie  identical  money  furnished  by  the  plaintiff,  knowing 
how  it  was  procured,  and  afterwards  recognized  the  plaintiff's 
claim;  it  would  not  be  a  very  forced  construction,  so  far  as  the 
plaintiff  is  concerned,  and  for  the  sake  of  the  remedy,  to  hold 
that  the  money  was  received  to  the  use  of  the  defendant,  as  well 
as  of  Townsend,  although  as  between  themselves,  the  defendant 
was  but  a  surety.  The  form  of  the  plaintiffs  action,  however, 
will  not  permit  us  to  place  the  case  on  any  of  these  grounds. 
It  is  not  brought  in  the  name  of  the  bank;  and  as  he  declares 
only  upon  a  note  made  to  the  bank,  and  indorsed  to  him,  the 
case,  if  it  can  be  sustained  in  its  present  shape,  must  be  so  upon 
that  ground  only. 
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Although  the  bank  never  had  any  interest  in  this  note,  we  see 
no  objection  to  regarding  it  as  having  been  made  to  them,  and 
indorsed  to  the  plaintiff,  if  the  indorsement  can  be  upheld  upon 
the  evidence.  The  promise  is  in  terms  to  the  bank.  The 
signers  did  promise  to  pay  the  bank;  and  as  they  made  the 
promise  negotiable,  the  bank  might  well  transfer  it.  And  it 
makes  no  difference  to  the  defendant,  whether  the  bank  dis- 
counted the  note,  and  then  sold  and  indorsed  it  to  the  plaintiff; 
or  whether  the  plaintiff,  having  funds  in  the  bank,  furnished 
the  money  in  the  first  instance,  the  bank  indorsing  the  note  to 
him,  and  the  defendant  assenting  to  the  transfer.  Without  the 
acts  showing  the  defendant's  assent  to  the  discount  of  the  note 
by  the  plaintiff,  the  case  of  the  Bank  of  Chenango  v.  Hyde  is  an 
authority,  as  far  as  it  goes,  to  sustain  the  plaintiff*s  right  to  re- 
cover, if  the  bank  has  indorsed. 

We  come,  then,  to  the  question,  has  this  note  been  indorsed 
to  the  plaintiff,  by  the  bank  ?  Is  that  allegation  in  the  plaint- 
iff's declaration  sustained?  The  defendant  may  deny  this. 
There  seems  to  be  no  sufficient  evidence  on  which  to  sustain  an 
indorsement  through  the  acts  of  the  directors.  A  majority  of 
them  assented,  it  is  said;  but  this  was  at  no  regular  notified 
meeting,  nor  in  fact  at  a  meeting  of  those  who  did  assent,  al- 
though that  would  not  have  been  sufficient  to  have  given  it  the 
character  of  an  act  of  the  board.  There  should  have  been  either 
the  act  of  all  (and  it  is  not  settled  whether  that  would  bo  suffi- 
cient, unless  they  met  together),  or  there  should  have  been  a* 
stated,  or  regularly  notified,  meeting,  at  which  all  might  have 
been  present,  in  which  case  the  act  of  a  majority  of  a  quorum 
might  have  been  good:  Despatch  Line  of  Packets  v.  Bellamy 
Jl^g,  Co,  and  Trustees,  12  N.  H.  205,  224  [ante,  203]. 

If  the  indorsement  is  sustained,  therefore,  it  must  be  on  the 
ground  that  the  cashier  had,  under  the  circumstances,  authority 
to  make  the  indorsement.  It  is  contended  that  the  cashier  has, 
prima  facie,  authoriiy  to  indorse  securities  held  by  the  bank; 
imd  that  if  he  has  not  authority  to  transfer  the  property  of  the 
•coiporation,  by  the  indorsement  of  a  note  or  bill,  without  a  vote 
of  the  directors,  he  may  do  what  is  necessaiy  to  collect  notes 
due  the  bank,  or  left  for  collection,  or  lodged  as  collateral  se- 
curity. The  authoriiy  cited  for  the  plaintiff,  3  Mason,  505,^ 
seems  to  hold  that  the  cashier  has,  prima  fadey  authority  to  in- 
dorse negotiable  securities  held  by  the  bank,  and  thereby  trans- 
fer the  property;  and  in  Hartford  Bank  v.  Barry,  17  Mass.  97, 

1.  Wild  ▼.  Bank  ^  Pattomaquoddjf, 
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oited  for  the  defendant,  although  it  is  said  that  ^*  a  cashier  can 
not  transfer  the  property  of  the  corporation  in  a  note,  without 
authority  from  them,  or  perhaps  from  the  directors,  pursuant  to 
powers  Tested  in  them  by  the  corporation,"  yet  it  is  said  further 
that ''  he  may  do  what  is  requisite  for  the  recoTeiy  of  a  note." 
The  usage  testified  to  by  the  cashier,  in  this  case,  is  in  accord- 
ance with  the  principles  stated  in  the  latter  case.  The  cashier 
here  states  that  in  no  case  has  he  indorsed  to  transfer  the  prop- 
erty of  the  bank,  without  a  special  authority.  His  is  not  a  gen- 
eral power  of  indorsement,  if  such  may,  pnma  facie y  exist. 

But  this  case  does  not  come  within  the  principle,  or  the  usage. 
This  was  not  a  note  belonging  to  the  bank,  or  held  as  collateral 
securily ,  and  indorsed  to  enable  the  plaintiff  to  collect  it  for  the 
benefit  of  the  bank.  Nor  was  it  a  note  indorsed  to  the  bank, 
and  left  for  collection,  and  where  an  indorsement  oyer  was  nec- 
essary, or  conyenient,  in  order  to  facilitate  the  collection  for  the 
benefit  of  the  owner. 

The  ground  upon  which  the  cashier  may  indorse  the  name  of 
the  baiik,  and  transfer  the  legal  interest,  in  any  case,  is  not  be- 
cause the  indorsement  is  merely  nominal,  transferring  no  actual 
property.  If  it  were  so,  this  indorsement  might  be  supported 
as  the  indorsement  of  the  bank.  But  it  is,  that  the  cashier  is 
the  agent  of  the  bank  for  that  purpose:  that  by  virtue  of  his 
appointment  as  cashier,  the  bank  authorizes  him  to  make  in- 
dorsements in  such  cases.  Tested  by  this  principle,  the  indorse- 
ment in  this  case  must  fail.  It  is  not  the  act  of  the  bank, 
because  not  made  by  an  agent  having  power  to  make  an  indorse- 
ment in  such  case.  The  directors  are  the  general  agents  of  the 
bank.  The  cashier  is  a  special  agent,  and  a  matter  of  this  kind 
is  not  within  the  scope  of  his  authority.  It  can  make  no  differ- 
ence that  the  bank  had  no  interest  in  this  matter,  or  that  the 
bank  and  the  directors  have  not  dissented.  There  has  been  no 
confirmation  of  the  act  of  the  cashier,  by  the  bank,  or  the  di- 
rectors, and  there  is  no  eyidence  of  an  assent  to  this  indorse- 
ment, by  the  defendant. 

The  plaintiff's  allegation  that  the  note  was  indorsed  by  the 
bank,  therefore,  fails;  and  this  is  a  material  allegation  as  the 
case  now  stands.  But  it  is  apparent,  from  the  views  we  have 
taken  of  the  case,  that  the  merits  are  with  the  plaintiff.  The 
objection  to  his  recovery  arises  not  from  the  want  of  a  cause  of 
action  ivgainst  the  defendant,  upon  the  note  declared  on,  but 
from  the  failure  of  the  proof  to  support  the  particular  form  in 
which  the  declaration  is  framed.    Instead,  therefore,  of  render^ 
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ing  judgment  for  the  defendant,  as  we  should  do  on  this  case  if 
the  merits  were  with  him,  the  plaintLBF,  after  the  yerdict  is  set 
aside,  may,  if  he  desire  it,  haye  leaye  to  amend  upon  terms,  and  I 

the  action  may  then  stand  for  trial.  j 

Verdict  set  aside,  and  leaye  to  amend.  < 

^ta  Path  Iktxndsd,  whsit  a  Nots  is  Bzbodtbd,  may  tae  tnereon, 
thoagh  the  name  of  another  penon  la  inserted  therefai:  CommerekU  Bank  t. 
FSremeh^  S2  Am.  Deo.  280,  and  note. 

AuTHOBiTT  OF  Cashtmi  OF  Bakk:  StereUw.  UwUed  BMtn^  SO  Am.  Dm. 
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SUPREME  COURT  OF  JUDICATURE 

NEW  JERSEY. 


Ten  Etck  v.  Delawabe  and  Rabttan  Canal  Ga 

[3Habrik>h,900.J 
Owner  of  Land  thbough  which  Stbxam  Buns  is  Entitlbd  to  the  oon- 

tinoanoe  of  its  natural  flow,  subject  only  to  the  right  of  eminent  domain, 

and  any  one  impairing  his  right  is  liable  in  damages. 
SiATX  MAT  Appbopbiatb  Pbopxbty  for  publio  use  on  making  due  oom- 

pensation,  but  can  not  appropriate  it  to  a  private  use  except  by  tbe 

owner's  consent. 
Caxal  Compakt  is  not  a  Pubuo  GoBFOBATioir,  publio  corporations  being 

only  political  corporations,  or  those  founded  solely  for  public  purposes, 

the  whole  interest  therein  being  in  the  public 
(Ukal  Compant  ^  is  Liablb  in  Damages  ice  Overflowino  Lands  near 

to  but  not  adjoining  the  canal,  by  obstructing  the  natural  flow  of  stnams 

through  such  lands,,  and  its  charter  anthorisng  the  coostruction  of  the 

canal  is  no  justification. 

AonoN  on  the  case.    The  foots  appear  from  the  opinion. 

Thompson  and  Vroom^  for  the  plaintiff. 

WUUamson  and  Wall,  for  the  defendants. 

Nxyius,  J.  The  declaration  contains  four  connts.  The  first 
aUeges,  that  the  plaintiff  on  the  first  of  May,  1832,  was  seised  of 
a  tract  of  land  of  one  hundred  acres,  through  which  the  Rari- 
tan  and  Millstone  rivers  from  time  immemorial  had  been  accus- 
tomed to  flow;  that  the  defendants  maliciously  fiUed  up  and  ob- 
structed, narrowed,  and  hindered  the  free  passage  of  said  river 
below  and  opposite  said  lands,  and  caused  the  water  to  run  with 
violence  upon  and  over  said  lands,  wearing  away  the  soil  and 
destroying  the  crops,  etc.    The  second  count  varies  from  the 
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€rst  only,  in  alleging  this  injuiy  as  done  to  the  possession  of 
the  plaintiff.  The  third  count  charges  the  injury  to  be  done  to 
the  property  by  means  of  a  dam,  erected  by  tiie  defendants, 
across  the  Earitan  riyer,  below  the  lands  in  question;  and  the 
fourth  charges  an  injury  to  the  possession,  from  the  same  act  of 
•erecting  a  dam. 

The  defendants,  after  pleading  thd  general  issue,  justify  the 
«cts  complained  of,  by  four  distinct  pleas;  each  of  them  recit- 
ing an  act  of  the  legislature  of  New  Jersey,  of  the  fourth  of 
February,  1830,  incorporating  them  with  authority  to  construct 
■a  canal  from  the  Delaware  to  the  Earitan  riyer,  and  to  improye 
the  nayigation  of  said  rivers  below  the  junction  of  said  canal; 
to  construct  locks,  works,  and  devices  necessary  for  the  use  of 
the  canal,  and  to  enter  upon  all  lands,  waters,  and  streams,  sub- 
ject to  compensation  in  the  mode  thereby  provided.  Under  this 
act,  in  the  said  several  pleas,  they  justify  the  wrong  complained 
of,  with  the  following  averments,  to  wit:  That  in  all  things, 
they  complied  with  said  act,  and  became  an  incorporated  com- 
pany, and  entitled  to  the  powers  and  privileges  granted  by  said 
act;  that  they  constructed  the  canal  in  the  most  prudent  and 
skillful  manner  as  a  public  highway,  without  designing  to  in- 
jure the  property  of  the  plaintiff.  That  the  Earitan  river  is  a 
public  highway,  belonging  to  the  people  of  New  Jersey;  that 
its  navigation  has  been  improved  by  the  construction  of  the 
canal.  That  the  plaintiff's  lands  are  not  on  the  route  of  the 
<sanal,  but  on  the  opposite  side  of  the  river  and  beyond  the  back 
water  occasioned  by  the  dam.  That  the  acts  complained  of  are 
lawful  acts,  and  that  the  injury  is  remote  and  consequential, 
arising  from  a  public  improvement,  and  common  to  a  large  class 
oi  the  community.  That  they  did  to  the  plaintiff's  land,  no 
unnecessary  damage;  that  the  supposed  wrongs  were  committed 
by  th^m  as  corporators  of  said  corporation,  by  virtue  of  said 
act;  that  the  plaintiff  never  claimed  remuneration  for  the  dam- 
age done  him,  within  twelve  months  from  the  time  of  such  dam- 
age sustained.  That  they  did  not  enter  upon  the  plaintiff's 
lands,  and  that  the  acts  complained  of  are  remote  and  conse- 
-quential  and  done  by  them  in  making  a  public  improvement. 
This  is  substantially  the  defense  contained  in  these  four  pleas; 
and  to  these  the  plaintiff  has  filed  a  general  demurrer. 

This  demurrer  admits,  that  the  acts  complained  of  were  done 
by  the  defendants  in  pursuance  of  legislative  authority,  but  de- 
nies that  that  constitutes  any  legal  defense  to  the  plaintiff's 
claim  for  damages  resultiug  from  such  acts.    As  the  questions 
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laised  bj  this  demurrer,  are  in  themselyes  of  much  importance, 
and  are  daily  becoming  more  so,  as  the  system  of  internal  im- 
proTements  by  railroads  and  canals,  is  adyancing;  they  deserve 
the  closest  examination  and  most  serious  deliberation  and  sol- 
emn decision  of  this  court  It  is  proper,  therefore,  to  define  in 
the  outset,  the  precise  situation  of  these  parties,  and  the  claims 
ifhich  they  respectively  advance  in  their  pleadings.  From  these 
^e  learn,  that  the  plaintiff  is  the  owner  and  occupier  of  lands 
through  or  along  which  the  rivers  Millstone  and  Earitan  have 
been  accustomed  to  flow,  each  in  an  ancient  and  accustomed 
channel,  from  time  immemorial.  That  the  defendants  by  means 
of  embankments  below  these  lands,  have  narrowed  the  stream 
and  hindered  and  obstructed  the  free  and  natural  flow  of  their 
waters,  and  by  means  of  a  dam  erected  still  lower  down  on  the 
river  Baritan,  have  caused  the  water  to  flow  back;  by  means  of 
which  acts,  he  alleges  and  charges  that  his  soil  is  washed  away 
and  his  crops  destroyed.  The  plea  admits  the  truth  of  these 
allegations,  but  justifies  the  acts  by  authority  of  the  legislature 
of  tinB  state,  and  insists  that  the  plaintiff  has  no  lawful  claim 
against  them,  the  defendants,  for  damages. 

The  plaintiff,  as  the  owner  of  these  lands,  has  a  clear  legal 
right  to  the  advantages  of  these  streams  of  water  in  their  ordi- 
naiy  and  natural  flow,  which  right  can  not  be  impaired  or 
destroyed  by  any  person,  natural  or  artiflcial,  without  a  corre* 
aponding  obligation  on  their  part  to  respond  in  damages  for  the 
injury  committed  by  such  interference.  He  holds  this  right 
subject  only  to  the  paramount  sovereign  authority  of  the  govern- 
ment under  which  he  lives,  and  even  that  authority  is  not 
whoUy  unrestricted.  For  upon  principles  of  natural  justice  and 
equity  upon  which  are  based  all  systems  of  civil  government, 
and  vrithout  which,  no  government  can  or  ought  to  endure; 
this  right  can  not  be  taken  and  appropriated,  imi>aired  or  de- 
stroyed, without  compensation.  I  do  not  mean  to  be  under- 
stood, that  the  government  can  legally  and  constitutionally  do 
an  act,  nor  permit  another  to  do  an  act,  which  may  in  its  conse- 
quences impair  the  value  of  that  right,  without  compensation; 
but  I  mean  to  say,  that  the  government  itself,  for  public  pjur- 
poses  even,  can  not  take  away  or  destroy  the  right  itself,  with- 
out making  comx)ensation  to  the  owner.  The  state  may  by 
virtue  of  its  right  of  eminent  domain,  take  private  property  or 
destroy  private  rights,  for  public  purposes,  upon  making  just 
oompensation;  but  can  not  do  this  for  private  purposes,  with- 
out the  consent  of  the  owner.     The  defendants  rely  mainly 
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upon  the  position,  that  the  work  authorized  by  their  charter^  ia 
a  public  work,  designed  for  public  purposes,  and  in  the  execu- 
tion of  this  work,  thej  acted  as  public  agents  and  in  behalf  of 
the  state,  and  therefore  insist,  that  for  these  acts  done  in  pur- 
suance of  law,  the  plaintiff  is  not  entitled  to  recoyer  damages. 
The  plaintiff's  right  to  compensation  for  the  injuries  complained 
of,  does  not  depend  in  any  wise  upon  the  fact,  that  this  is  a  pub- 
lic work;  but  the  mode  of  enforcing  that  right  does  dex)end 
upon  it.  For  if  the  defendants  are  to  be  esteemed  as  public 
agents,  the  remedy  can  not  be  against  them,  but  only  by  an  ap- 
peal to  the  justice  of  the  legislature  who  directed  the  act.  It  is 
important,  therefore,  to  determine  the  character  in  which  the  de- 
fendants have  done  the  acts  complained  of.  They  admit,  that 
the  injuries  charged  were  committed  by  them  as  corporators  of  the 
corporation  chartered  by  the  act  of  the  fourth  of  February,  1830. 
But  they  are  certainly  not  a  public  corporation.  Public  cor- 
porations are  political  corporations  or  such  as  are  founded 
wholly  for  public  purposes  and  the  whole  interest  in  which,  is 
in  the  public.  The  fact  of  the  public  having  an  interest  in  the 
works  or  the  property,  or  the  object  of  a  corporation,  does  not 
make  it  a  public  corporation.  All  corporations,  whether  public 
or  private,  are  in  contemplation  of  law,  founded  upon  the  prin- 
ciple, that  they  wQl  promote  the  interest  or  convenience  of  the 
public.  A  bank  is  a  private  corporation,  yet  it  is  in  the  eye  of 
the  law,  designed  for  public  benefit.  A  turnpike  or  canal  com- 
pany is  a  private  company,  yet  the  public  have  an  interest  in  the 
use  of  their  works  subject  to  such  tolls  and  restrictions  as  the 
charter  has  imposed.  The  interest  therefore,  which  the  public 
may  have  in  the  property  or  the  objects  of  a  corporation,  whether 
direct  or  incidental  (unless  it  has  the  whole  interest),  does  not 
determine  its  character  as  a  public  or  private  incorporation.  In 
the  present  case,  whatever  may  have  been  the  objects  of  the  cor- 
poration, whether  to  erect  a  public  navigable  highway,  or  to  im- 
prove the  navigation  of  the  Baritan  river,  or  whether  the 
pabUc  have  a  right  to  the  use  and  enjoyment  of  these  improve- 
ments when  made  or  not,  the  company  are  essentially  a  private 
company  and  are  not  the  agents  of  the  state.  Their  works  are 
not  constructed  by  the  requirement  of  the  state,  nor  at  the  ex- 
pense of  the  state,  nor  does  the  stodk  belong  to  the  state,  nor 
is  the  state  answerable  for  the  lands  or  materials  used  in  the  con- 
struction of  these  works,  or  responsible  for  the  debts  of  the 
company,  or  for  injuries  committed  by  them  in  the  execution  of 
their  work.    The  state  could  not  compel  the  company  to  con- 
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Btmct  this  canal  or  improTe  the  navigation  of  the  riTer;  it  has 
permitted  them  to  do  so  at  their  own  request.  The  company 
might  have  abandoned  the  work  whenever  they  saw  fit,  they  may 
now  abandon  it  without  responsibility  to  the  state.  In  all  they 
have  done  they  have  sought  their  own  interest,  and  if  thereby 
they  have  incidentally  promoted  that  of  the  public,  it  can  not 
reasonably  be  supposed  it  was  from  a  liberality  beyond  that  of 
their  fellow-citizens  or  for  the  sake  of  the  public.  The  corpora- 
tion itself,  the  property  of  the  corporation,  the  object  of  the 
corporation,  are  essentially  private,  subject  only  to  public  use, 
under  their  own  restrictions,  and  from  which  use,  the  company 
are  to  derive  their  profits.  The  whole  scope  of  their  charter  in- 
dicates clearly  that  the  legislature  did  not  intend  to  interfere 
with  private  and  vested  rights,  without  providing  a  recompense 
to  be  paid  by  the  company  and  not  by  the  state.  And  if  injury 
or  damage  has  accrued  to  the  private  property  or  rights  of  others 
which  could  not  be  foreseen  or  anticipated  and  therefore  not  pro- 
vided for  in  the  charter  of  the  company,  this  constitutes  no 
reason  why  the  party  thus  injured  should  not  be  compensated. 
I  am  of  opinion,  that  the  defendants  are  a  private  company,  and 
that  the  law  \inder  which  they  committed  the  acts  complained 
of,  is  no  defense  in  the  present  action. 

But  it  is  urged,  that  the  injury  complained  of  is  remote  and 
consequential,  and  common  to  a  large  class  of  the  community, 
and  therefore  the  defendants  are  not  to  respond  in  damages. 
I  do  not  see  the  force  of  this  answer.  I  admit,  that  in  the  con- 
struction of  the  canal  and  in  the  improvement  of  the  navigation 
of  the  river,  certain  private  property  and  private  rights  may  be 
materially  affected  in  value,  such  as  withdrawing  the  business 
of  transportation  from  its  former  channel,  affecting  the  good- 
will and  custom  of  established  stands  for  the  purchase  and  sale 
of  merchandise  and  produce,  and  in  many  respects  changing  the 
whole  course  and  kind  of  business  of  a  neighborhood,  for 
which  the  parties  whose  rights  are  so  affected,  can  have  no 
remedy  by  suit  at  law.  But  this  is  a  case  of  eveiy  day's  occur- 
rence with  individuals  as  well  as  corporations.  The  opening  a 
new  store,  or  tavern,  a  lawyer's  or  physician's  office,  may  mate- 
rially affect  the  income  and  profits  of  such  as  were  there  before, 
but  this  can  be  no  more  than  a  damnum  absque  injuria,  and  no 
damages  can  be  recovered.  But  the  present  case,  as  presented 
by  the  pleadings,  differs  materially  from  those.  Suppose  that 
by  narrowing  this  river,  diverting  its  course,  or  obstructing  its 
passage  by  a  dam,  the  whole  farm  of  the  plaintiff  should  be 
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overflowed  and  destroyed;  can  any  one  deny  bis  right  to  com* 
X)en8ation,  and  if  he  would  be  entitled  to  compensation  for  a. 
destruction  of  the  whole,  is  he  not  entitled  to  recompense  for  a. 
destruction  of,  or  injury  to  a  part? 

But  it  is  further  insisted  upon  by  these  pleas,  that  the  plaini- 
iff  can  not  maintain  this  action,  because  he  made  no  demand  of 
the  defendants  within  twelve  months  after  the  injury  sustained. 
I  find  no  provision  in  the  act  requiring  him  to  do  so,  and  am. 
of  opinion  the  demurrer  should  be  sustained. 

HoBNBLOwsB,  0.  J.,  and  White,  J.,  concurred.    Eobd,  J.^  ab-» 
Bent. 
Demurrer  sustained.  • 

Ebcinbnt  DoMAur,  What  Uses  Jusnvr  Exsboibb  of  Powxb  of:  See  th» 
note  to  Beekman  v.  Saratoga  etc,  B,  R,  Co.,  22  Am.  Deo.  686.  See  also 
WhUeman*$  Ex*x  v.  WUnUngUm  etc  B.  B.  Cfo,,  33  Id.  411;  LexingUm  ttc.  R. 
B.  Co,  V.  Applegate,  Id.  497,  and  cases  cited  in  the  notes  thereto. 

Appropriation  of  Stream  of  Water  or  Interest  therein  mider  the 
power  of  eminent  domain:  See  Gardner  v.  Newburgh,  7  Am.  I>ec.  626;  Bx 
parU  Jammg;  16  Id.  447;  Cooper  v.  WUUama,  22  Id.  745;  S.  C,  24.  Id.  299; 
Boston  etc  Corp.  v.  Newman,  23  Id.  622;  Variek  v.  SmUh,  28  Id.  417. 

Bight  of  Riparian  Owner  to  Natural  Flow  of  Stream  of  Water 
through  his  land:  See  Coalter  v.  ffvnter,  15  Am.  Deo.  726;  Martin  v.  Bige* 
low,  16  Id.  696;  Dktnchard  t.  Bolder,  23  Id.  504;  Society  t.  Morris  Canal  Co., 
21  Id.  41;  Crooker  t.  Bragff,  25  Id.  555;  Buddington  v.  Bradley,  26  Id.  386; 
Omelvang  v.  Joggers,  27  Id.  417;  Davis  v.  I\Uler,  36  Id.  334. 

PcTBLio  Corporation,  what  is:  See  Coles  v.  County  </  Madison,  12  Am. 
Deo.  161;  Begents  v.  Williams,  31  Id.  72.  In  Bundle  v.  Ddaware  etc.  Canai 
Co,,  1  Wall.  Jan.  291,  Grier,  J.,  quotes  with  approval  the  language  of  the 
opinion  in  the  principal  case  as  to  the  defendant  corporation  being  merely  a 
private  corporation.  The  doctrine  of  the  case  as  to  the  distinction  between 
private  and  public  corporations  is  approved  also  in  Board  of  Direetors  t. 
Houston,  71  111.  322.  In  Tinsman  v.  BeMdere  etc,  B,  B,  Co.,  26  N.  J.  L.  148, 
the  case  is  followed  on  this  poiot,  and  also  as  to  the  liability  of  private 
corporations  from  injuries  resulting  from  their  acts  in  constmoting  publio 
improvements  under  the  authority  of  their  charters.  That  case  was  very 
similar  in  its  main  features  to  Ten  Eyck  t.  Delaware  etc.  Canal  Co. 

Damages  for  Overflowing  Land,  LiABiLmr  for:  See  Stout  v.  MeAdams^ 
83  Am.  Dec.  441;  WilUams  v.  Nelson,  34  Id.  46. 
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OF 

NEW  YORK. 


GaBFENTEB  V.   HEBBmOTOK. 

{U  Wkmdkx,  870.] 
FoiCATOSS  VOT  TST  Duo  FROM  THK  Gbound  ABB  ExBBiPT  from  exeootloa 

under  a  ttatote  exempting  **  neoessaiy  vegetables  aotoally  prorided  for 

family  nee." 
Exemption  Statute  is  Remedial,  and  shoald  be  liberally  oonetmed. 

Ebbob  from  Rensselaer  common  pleas  in  an  action  of  trespass 
against  a  constable  for  selling  on  execution  certain  potatoes 
planted  by  the  plaintiff  on  the  land  of  a  third  person  on  the 
shares,  the  same  not  haying  been  yet  dug  from  the  earth.  The 
plaintiff  claimed  that  the  potatoes  were  exempt  under  the  stat- 
ute. Judgment  for  the  plaintiff,  and  the  defendant  brought 
error. 

C.  M.  Davis,  for  the  plaintiff  in  error. 

J.  8.  OUn,  for  the  defendant  in  error. 

By  Ck>urt,  Nelson,  0.  J.  The  trial  before  the  justice  appears 
to  baTe  been  conducted  loosely  on  both  sides,  and  it  is  therefore 
somewhat  difScult  to  airiTC  at  any  tangible  point,  to  induce  the 
court  to  interfere.  The  question  whether  potatoes  in  the  field 
are  exempt  from  execution,  under  the  statute  2  R.  S.  367,  sec. 
22,  subd.  4,  is  perhaps  in  the  case,  or  in  other  words,  whether 
they  may  be  regarded  ''as  necessary  vegetables  actually  pro- 
vided for  family  use.''  The  proof  shows  the  potatoes  were 
planted  and  raised  expressly  for  such  purpose,  and  that  they  do 
not  exceed  the  quantity  necessary  for  the  &mily .  It  is  supposed 
they  must  be  dug  and  laid  up  in  store  before  they  can  be  con- 
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sidered  as  proyided  ''  for  family  use."  This  is  too  narrow  a 
construction.  The  clause  is  remedial,  and  should  be  liberallj 
expounded  to  effect  the  humane  object  in  yiew.  The  argument 
assumes  that  the  legislature  contemplated  the  procurement  of  the 
articles  in  some  way  other  than  by  cultivation;  as  if  the  mode 
of  acquiring  them  was  regarded  in  fixing  the  exemption.  The 
supposition  is  preposterous.  As  the  '*  necessary  yegetables"  are 
absolutely  exempt,  they  will  be  protected  in  any  stage  of  the 
process  of  obtaining  them  for  the  family  use,  whether  by  plant- 
ing them,  or  in  any  other  way. 
Judgment  affirmed. 

Exemption  Statutes  abe  Remedial  and  should  be  liberally  constraed  in 
favor  of  the  debtor  to  effect  the  object  intended:  li6bma<m*8  ease,  3  Abb.  Pr. 
467;  BUUng  v.  Vandenburgh,  17  How.  Pr.  82;  Griffin  v.  Sutherland,  14  Barb. 
458;  Ford  v.  Johnmm,  34  Id.  365,  all  citing  the  principal  case. 

Potatoes  Growing  in  the  Gbound,  Exemfhon  of.— In  King  v.  Mowe^ 
10  Mich.  538,  the  judges  were  evenly  divided  on  the  question  as  to  whether 
or  not  potatoes  recentiy  planted  and  just  yisible  above  the  ground  were  exempt 
from  execution  as  *'  provisions  for  the  comfortable  subsistence  of  a  house- 
holder," Campbell,  J.,  and  Martin,  C.  J.,  holding  the  affirmative,  and  Chris- 
tiancy  and  Manning,  JJ.,  the  negative.  The  principal  case  was  approved  by 
Campbell,  J.  It  was  cited  also  by  Christiancy,  J.,  who  seemed  to  regard  it 
as  being  a  case  where  the  potatoes  though  not  yet  dug  were  mature  enough  to 
be  fit  for  food. 


PHOPLB  V.  YjEKDMJu. 

(35  Wbudell,  890.] 
IirVANT    MAT    BE    CONVICTED   OF    ObTAININO    GoODS    B7   FaUE   PRETElTBBa 

where  he  purchases  such  goods  on  a  credit  by  falsely  representing  him- 
self to  be  a  joint  owner  with  his  father  of  certain  property. 

l2n>iOTMSNT  for  obtaining  goods  by  false  pretenses.  A  verdict 
of  guilty  having  been  found  against  the  defendant  in  the  com- 
mon pleas  by  direction  of  the  court,  the  defendant  brought  the 
case  here  on  a  bill  of  exceptions.  The  defense  was  that  the  de- 
fendant was  an  infant  at  the  time  of  purchasing  the  goods,  and 
the  contract  not  being  binding  upon  him  he  could  not  be  guilty 
of  an  indictable  fraud  in  making  the  contract.  It  appeared 
that  the  defendant  had  defeated  an  action  for  the  price  of  the 
goods  by  pleading  infancy.  The  other  facts  appear  from  the 
opinion. 

H.  Van  Der  LyUy  for  the  defendant. 

J.  Clapp,  district  attorney,  for  the  people. 
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By  Court,  Nelson,  C.  J.  The  question  presented  in  this  case 
is,  whether  a  minor  is  within  the  statute  making  it  an  ofifensc  to 
procure  goods  by  false  pretences.  A  very  ingenious  argument 
has  be/>n  submitted  by  counsel  for  the  prisoner  maintaining  the 
negatv/e.  The  offense  as  charged,  consists  in  the  defendant 
havb.ij  procured  a  fur  cap  from  N.  &  B.  by  falsely  affirming  that 
he  V'bs  interested  in  the  stock  and  other  prox)ert7  on  a  farm 
occupied  by  his  father.  It  appears  that  he  lived  with  his  father 
at  t>ie  time,  who  supplied  him  with  the  usual  necessaries  for  his 
co/idition.  The  contract  of  sale  therefore  was  not  binding,  on 
account  of  his  minority.  Hence  it  is  insisted  he  can  not  be  guill^ 
)f  fraud  or  deceit  therein,  that  can  in  any  way  affect  him,  and 
77hich  are  essential  ingredients  in  the  crime;  that  as  the  contract 
iself  is  voidable,  notwithstanding  the  false  representations,  they 
"^jre  to  be  disregarded  as  idle  and  unmeaning.  This  is  all  un- 
loubtedly  correct  as  it  respects  the  civil  remedy;  for  it  is  well 
^ttled  that  a  matter  arising  ex  contractu,  though  infected  with 
fraud,  can  not  be  changed  into  a  tort  in  order  to  charge  the  infant 
by  a  change  of  the  remedy.  Several  strong  cases  to  this  effect 
jLTQ  referred  to  in  the  brief  submitted.  But  other  considerations 
present  themselves  when  viewing  the  case  in  a  criminal  aspect, 
to  which  effect  must  be  given,  and  which  are  decisive  against 
the  prisoner. 

The  statute,  2  B.  S.  564,  sec.  53,  is  general,  "  eveiy  person, 
who  with  intent  to  cheat  or  defraud  another,"  ''  shall  be 
punished,"  etc.  It  contains  no  exception  in  favor  of  infants. 
All  the  books  agree  that  where  an  act  is  denounced  as  a  crime, 
even  of  felony  or  treason,  by  a  general  statute,  it  extends  as  well 
to  infants,  if  above  fourteen  years,  as  to  others:  1  BEawk.  1;  4 
Bl.  Com.  23;  Hale  P.  C.  21;  3  Bac.  592;  Reeves  Dom.  Rel.  257. 
The  gist  of  the  offense  here  consists  in  procuring  the  goods  of 
another  by  false  pretenses,  with  the  intent  to  cheat  and  defraud; 
intentionally  and  fraudulently  inducing  the  owner  to  part  with 
his  property  by  willful  falsehoods,  in  representing  himself  to  be 
in  a  condition  in  which  he  knew  he  was  not:  14  Wend.  558;  11 
Id.  565. » 

The  legal  effect  of  any  contract  that  may  have  been  fom.ally 
entered  into  in  the  course  of  committing  the  offense:  in  other 
words,  the  question  in  respect  to  any  civil  remedy,  the  party 
defrauded  might  have  against  the  prisoner,  is  not  at  all  material 
in  defining  the  crime.  They  are  wholly  distinct  and  discon- 
nected, and  depend  upon  the  application  of  a  different  set  of 

1.  People  T.  Sayntt;  B.  0.,  28  Am.  Deo.  680. 
Ax.  Dbc.  Vol.  XXXVII— 18 
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principles.  Suppose  a  minor  in  entering  into  a  contract  not 
binding  upon  him  on  account  of  bis  privilege,  sbould  conmiit  a 
forgery,  or  pass  counterfeit  money:  can  there  be  a  doubt  but 
that  he  would  be  punishable  for  the  offense,  though  the  contract 
itself,  of  which  the  act  is  perhaps  but  in  part  execution,  was- 
void  or  voidable  ?  It  is  a  perversion  of  the  whole  doctrine  of 
the  privilege  of  an  infant,  to  extend  it  to  an  exemption  fron^ 
criminal  responsibilities  in  the  sense  contended  for  by  his  coun- 
sel. He  is,  indeed,  thus  privileged  in  a  degree  when  under  the^ 
age  of  fourteen;  for  then  he  is  presumed  to  be  dolt  incapaXy  and 
the  prosecutor  must  show,  affirmatively,  to  the  court  and  jury 
that  his  understanding  has  reached  to  sufficient  matuiiiy  and 
strength  to  distinguish  between  good  and  evil.  The  evidence 
of  maJice  will  supply  age.  This  is  the  extent  of  the  privilege  in 
a  strictly  criminal  point  of  view.  There  are  cases  going  beyond 
this,  where  the  corporal  punishment  is  but  collateral,  and  not 
the  direct  object  of  the  proceeding  against  the  infant;  but  it  i» 
unnecessary  to  look  into  them,  as  they  have  no  bearing  upon 
the  question  here:  3  Bacon,  591;  Eeeve,  257. 

It  was  very  early  held  that  minors  were  subject  at  common 
law  to  punishment  for  the  offense  here  charged;  such  as  cheat- 
ing  with  false  dice:  Sid.  258;  1  Hawk.  343,  tit.  Cheats,  9  Vin. 
396,  pi.  18.  So  under  the  statute  of  33  Hen.  VTH.,  c.  1,  it 
seems  to  have  been  determined  that  an  infant  might  be  convicted 
for  procuring  goods  by  false  token,  showing  himself  of  age,  and 
afterwards  pleading  his  infancy:  Hawk.  345,  n.  2. 

The  proceedings  must  be  remitted  to  the  general  sesaionB  of 
Chenango,  with  directions  to  proceed  to  judgment. 

Cbibonal  Liabilitt  of  Infants:  See  State  v.  Aaron,  7  Am.  Deo.  692^ 
State  V.  ChMd,  IS  Id.  404. 

Infants*  Liabilitt  fob  Torts,  especially  for  those  growing  out  of  or  con- 
nected with  contracts,  see  the  note  to  Humphrey  v.  DotigloM,  33  Am.  Dec 
179.  In  Wallace  v.  MwMy  5  Hill,  392,  the  principal  case  is  cited  to  the 
point  that  an  infant  is  chargeable  by  action  for  a  tort  in  obtaining  good» 
fraudulently  with  an  intention  not  to  pay  for  them.  In  Campbell  v.  Perkins, 
8  N.  Y.  440,  on  the  other  hand,  Taggart,  J.,  quotes  with  approval  what  is- 
said  above  by  Chief  Justice  Nelson,  that  matter  arising  ex  eontraxtu,  though 
tainted  with  fraud,  can  not  be  converted  into  a  tort  to  charge  an  infant;  and 
WaUace  v.  Morsa,  supra,  is  referred  to  as  i^parently  militating  against  thi» 
doctrine.  In  Moore  v.  Eastman,  4  N.  Y.  Sup.  Ct.  (T.  &  C.)  40;  S.  C,  1 
Hun,  580;  and  HewiU  v.  Warren,  10  Id.  564,  the  principal  case  is  cited  as 
recognizing  the  doctrine  that  an  infant  is  not  liable  for  a  tort  arising  ex  con' 
tmctu,  unless  the  tort  amounts  to  an  election  to  disaffirm  the  contract,  of 
unless  the  other  party  has  first  disaffirmed  the  contract  because  of  tho  tort 
In  Merriam  v.  Cunningham^  11  Cush.  43    the  case  is  referred  to. 


Digitized  by 


Googit 


May,  1841.]  Btebss  v.  Wheeler.  243 

others,  m  authority  for  the  prinoiple,  that  fraadnlent  representationB  made 
by  an  infant  in  procuring  a  contract  can  not  be  set  up  as  an  answer  to  the 
plea  of  in&ncy  in  an  action  on  the  contract. 

Intknt  to  Cheat  akd  Dbfraxtd  is  of  the  gist  of  the  action  in  a  proseeu* 
tion  for  obtaining  goods  by  false  pretenses:  Clark  v.  PwpU,  2  Lsns.  832; 
Browm  t.  PeopU,  16  Hun,  537,  both  citing  the  principal  case.  8e^  also  /Vo- 
pU  T.  Hm^mn^  28  Am.  Dec.  530. 


Rtebss  V.  Wheeleb. 

(25  Wbmdsxa,  434.] 

Fabol  Pabtition  Carbied  into  Eftectbt  Possession  in  aooordanoe  there- 
with, is  binding  between  tenants  in  common  whose  titles  are  distinct. 

Pabol  Pabtition  by  Gbaktsb  of  Husband  who  is  Tenant  bt  Cubtbst, 
the  wife  not  having  acknowledged  the  deed  so  as  to  pass  her  interest^ 
though  not  binding  on  the  wife,  is  good  in  ejectment  against  a  stranger. 

0IOLABATION  IS  Ambnbablb  avtbb  Vebdict  for  the  plaintiff  in  ejectment, 
to  conform  to  the  nature  of  his  title,  where  he  claims  title  to  the 
whole  of  the  premises,  but  his  title  as  to  an  undirided  part  is  subject  to 
be  defeated  by  a  future  claim  of  a/mie-cooerf. 

Ejeotmert  for  fifty  aoree  of  land.  The  plaintiffs,  Ryerss  and 
Pierson  and  wife»  alleged  in  the  fifth  and  seyenth  counts  of 
their  declaration  that  thej  were,  on  a  certain  day,  possessed  of 
the  premises,  describing  them  by  metes  and  bounds,  the  said 
Byerss  and  the  wife  of  Pierson  claiming  titie  in  fee,  and  the 
said  Pierson  claiming  as  tenant  by  curtesy  in  right  of  his  wife, 
and  that  while  so  possessed  they  were  ejected  by  the  defendant, 
^e  premises  in  question  constituted  half  of  a  certain  lot  which 
formerly  belonged  to  one  Lindsley,  who,  in  1794,  conyeyed  an 
equal  undivided  moiety  of  his  said  lot  to  one  G.  Byerss,  who 
afterwards  died,  leaving  as  his  only  children  and  heirs  the 
plaintiff  Byerss  and  the  wife  of  the  said  Pierson.  Lindsley 
also  died,  and  his  children  and  heirs  conveyed  their  interest  in 
said  lot,  of  which  the  premises  formed  a  part,  to  one  Hopkins, 
who  conveyed  to  one  Travis.  It  appeared  that  three  of  lands- 
ley's  daughters  were  married  women,  and  although  they  joined 
with  their  husbands  in  the  conveyance  to  Hopkins,  they  had 
not  acknowledged  the  same  so  as  to  pass  their  interest.  In 
1810  a  dividing  line  was  established  between  the  north  and 
south  parts  of  said  lot  by  Travis  and  the  plaintiff's,  Travis  occu- 
pying the  north  part,  and  the  plaintiffs  the  south  part,  the 
premises  now  in  question,  and  it  appeared  that  the  parties  had 
ever  since  occupied  their  respective  portions  of  said  lot  in  accord- 
ance with  said  line.     After  proof  of  these  facts  by  the  plaintiffs  at 
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the  circuit,  the  defendant  moTed  for  a  nonsuit,  on  the  ground 
that  the  plaintiffs  had  not  proved  title  according  to  their  allega- 
tions, because  the  said  daughters  of  Lindslej,  not  having  ac- 
knowledged the  deed  to  Hopkins,  were  still  entitled  to  three 
sevenths  of  an  undivided  moiety  of  the  said  lot,  and  because 
their  title  not  having  passed  to  Hopkins,  the  parol  partition 
agreed  to  by  his  grantee  was  inoperative.  Motion  overruled, 
and  verdict  for  the  plaintiffs,  which  the  defendant  moved  to  set 
aside. 

A.  Warden^  for  the  defendant. 

jET.  WeOea,  for  the  plaintiffs. 

By  Court,  Nelson,  C.  J.  It  has  been  repeatedly  decided  in 
this  court  that  a  parol  partition,  carried  into  effect  by  posses- 
sion and  occupation  in  conformity  thereto,  will  be  binding  be- 
tween tenants  in  common,  whose  titles  are  distinct,  and  the 
only  object  of  the  division  is  to  ascertain  the  separate  posses- 
sions: 4  Johns.  292;'  9  Id.  270;'  14  Wend.  619 ;»  Co.  Litt.  169 
a;  Com.  Dig.,  Parceners,  c.  5.  Here  has  been  an  acknowledged 
division  and  occupation  accordingly,  by  the  parties,  for  some 
thirty  years.  I  admit  it  will  not  be  binding  upon  the  three 
daughters  of  Lindsley,  who  were  femea-covert,  and  did  not 
acknowledge  the  deed  to  Hopkins.  But  it  would  have  been 
binding  upon  the  husbands,  who  were  tenants  by  the  curtesy, 
if  parties  to  the  arrangement.  They  could  have  consented,  and 
those  who  are  in  under  their  title,  can  do  the  same  during  the 
continuance  of  their  estates.  A  different  question  will  arise 
when  the  three  heirs  apx>ear  and  claim  their  undivided  interest. 
That  can  not  happen  till  the  death  of  their  husbands,  who,  for 
aught  that  appears,  are  still  living.  The  plaintiffs,  therefore, 
are  entitled  to  the  possession  of  the  whole  of  the  fifty  acres. 
There  may  be  some  difficulty  under  the  revised  statutes  in 
describing  the  precise  nature  and  extent  of  their  title:  because, 
as  to  three  sevenths  of  the  premises,  it  may  be  defeated  by  the 
future  claim  of  ihe  femes-covert.  The  question  is  reduced  to 
one  of  form,  and  the  declaration  is  amendable,  so  as  to  conform 
to  the  nature  of  the  title  of  the  plaintiffs.  We  see  no  objection 
to  the  verdict  standing  upon  the  fifth  and  seventh  counts  of  the 
declaration.  It  will  not  conclude  the  rights  of  ihe  femes-covert, 
they  not  being  parties  to  the  suit;  and  it  can  not  lie  with  the 
defendant  to  dispute  the  effect  of  the  partition,  which,  while  il 

1.  JaekMtm  y.  Harder^  4  Johns.  202;  S.  C,  i  Am.  Deo  263. 

2.  Jackion  ▼.  Vo$burgh;  S.  0.,  6  Am.  Deo.  276. 
8.  Corb{n  v.  JaokMi;  S.  0.,  28  Am.  Deo.  660. 
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remains  in  force,  shows  an  exclusive  right  in  the  plaintLBFs  to 
the  possession  of  the  premises. 
New  trial  denied. 

Parol  Partition,  Validitt  of:  See  Porter  t.  Perldni^  4  Am.  Deo.  52; 
laekaon  v.  Hetrder,  Id.  262,  and  note;  Jackson  v.  Voaburgh,  6  Id.  276; 
Haughahaugh  v.  Honcdd^  5  Id.  548;  Compton  v.  Mathews,  22  Id.  167;  Cor- 
hin  T.  Jackson,  28  Id.  550  and  note;  Booth  v.  Adams,  34  Id.  680.  Parol  par- 
tition accompanied  by  posseasion  in  accordance  therewith,  ia  binding  on  ten- 
ants in  common  holding  by  dirtinct  titles:  Mount  v.  Morton,  20  Barb.  128; 
Otis  V.  Cusack,  43  Id.  549;  Baker  v.  LoriUard,  4  N.  Y.  262;  Wood  v.  FUei^ 
36  Id.  504,  all  citing  the  principal  case. 

AMRTDMSifT  OF  DsoLARATiox  IN  EjscTMSNT  is  freely  allowed:  SeeZ)«n  t. 
SnmoluU,  22  Am.  Dec  496:  See  also  TtUiU  t.  Jackson,  21  Id.  306.  If  the 
plaintiff  in  ejectment  fails  to  prove  title  to  as  mnch  as  he  claims,  he  may  re- 
•orer  according  to  the  proof,  and  the  declaration  may  be  amended  in  coo* 
foraity  therewith:  KeUoggy.  Keilogg,  6  Barb.  131,  citing  i?yer«f  t.  Wkeekr, 
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Van  Hook  v.  Whttlook, 

[26  WXMDEU.,  43.] 

Limitation  of  Thbeb  Years  Prescribed  for  Actions  xtpon  Statutes  by 
IMurties  aggrieved  to  recover  benefits  Becored  thereby,  under  the  New 
York  statute  of  limitations,  does  not,  it  seems,  apply  to  a  bill  filed  by 
creditors  of  a  corporation,  under  a  provision  in  its  charter  to  charge  th« 
stockholders  with  payment  of  its  debts. 

Debts  Cheated  Prior  to  Passage  of  Act  Discharoino  Insolvent  Cor- 
porations and  their  stockholders  from  all  their  corporate  liabilities  upon 
making  the  assignment  therein  prescribed,  are  exempt  from  the  operation 
of  a  discharge  under  such  act,  because,  as  to  them,  the  act  is  unoonstittt- 
tional;  but  a  creditor  accepting  a  dividend  under  the  assignment  waivet 
the  benefit  of  the  exemption  and  his  debt  is  barred. 

Appeal  from  chanoeiy.  The  nature  of  the  suit  is  stated  in 
the  opinion.  The  chancellor  dismissed  the  bill,  holding  the 
claims  of  the  complainants  to  be  barred  by  the  statute  of 
limitations,  and  also  by  a  discharge  under  the  act  of  1814,  re- 
lating to  insolvent  corporations:  7  Paige  Ch.  373.  The  com- 
plainants appealed. 

D.  D.  Field  and  O.  Woody  for  the  appellants. 

S.  A.  Foot  and  G.  Griffin^  for  the  respondents. 

By  Nelson,  C.  J.  The  bill  in  this  case  was  filed  by  sev* 
eral  creditors  of  the  Commercial  insurance  company  of  New 
York  for  the  purpose  of  charging  the  defendants,  as  stockhold- 
ers of  the  same,  under  the  twelfth  section  of  its  charter,  which 
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declared,  that  in  respect  to  all  debts  contracted  by  the  corpora* 
tion  previous  to  the  expiration  of  its  charter,  the  persons  com- 
posing the  company  at  the  time  of  its  dissolution  should  be 
responsible  in  their  individual  and  private  capEkcity  to  the  extent 
of  their  respective  shares  of  stock  at  the  time. 

The  several  debts  of  the  complainants  had  accrued  before  the 
passage  of  the  act  of  April,  1814,  respecting  incorporated  insur- 
imce  companies  in  cases  of  their  insolvency,  of  which  act  this 
company  took  the  benefit  in  July  of  the  same  year,  and  were 
discharged  from  their  debts  in  pursuance  of  its  provisions.  The 
second  section  of  the 'act  makes  the  assignment  under  the  order 
^f  the  prox)er  officer,  a  full  discharge  not  only  of  the  corpora- 
tion, but  also  of  the  president,  directors,  and  stockholders  of 
ihe  company  from  all  debts  due  at  the  time  of  the  assignment. 
The  complainants  admit  that  they  have  received  from  the  as- 
signees, under  the  act  of  1814,  several  dividends  out  of  the 
4&ssets  of  the  company,  amounting  in  the  whole  to  fifiy-one  per 
cent,  upon  their  respective  demands.  The  defendants  mainly 
rely,  as  a  defense  to  these  claims  by  the  creditors  of  the  com- 
pany, and  as  exempting  them  from  personal  liability:  first,  upon 
the  statute  of  limitations  which  they  set  up  in  analogy  to  pro- 
•ceedings  at  law,  the  case  not  being  one  of  exclusive  equity  cog- 
nizance; and,  second,  upon  the  discharge  of  the  chancellor  under 
the  act  of  1814. 

1.  As  to  the  statute  of  limitations:  A  clause  in  the  sixth  sec- 
tion of  the  E.  L.  1813,  p.  187,  and  the  like  provision  continued 
in  2  B.  S.,  sec.  81,  p.  298,  is  referred  to  on  this  branch  of  the 
-case.  It  is  found  in  a  section  of  our  act  of  limitations,  that  re- 
lates to  actions,  informations,  and  indictments  sued  out  and  ex- 
hibited for  forfeitures  upon  penal  statutes,  and  which  provides^ 
that  where  the  forfeiture  is  given  to  the  people,  the  limitation 
shall  be  two  years;  if  given  to  any  person  who  shall  prosecute, 
or  to  the  people  and  any  such  person,  then  one  year  for  the  per- 
^son  to  sue;  and  in  case  of  default,  two  years  in  behalf  of  the 
people  after  the  one  is  ended;  and  then  comes  the  clause  in 
-question,  substantially  as  follows:  *'  And  that  all  actions  or  in- 
formations that  shall  at  any  time  be  sued  or  exhibited  for  any 
forfeiture,  or  cause  upon  any  statute,  the  benefit  or  suit  whereof 
is  given,  or  limited  to  the  x>arty  aggrieved,  shall  be  sued,  etc., 
within  three  years  next  after  the  offense  or  cause  of  action  ac- 
craed,  and  not  after."  This  partictilar  clause  is  not  found  in 
31  Eliz.,  c.  5,  sec.  5,  from  which  the  rest  of  the  section  is  taken; 
and  the  reason  of  its  insertion  obviously  grew  out  of  a  defect  in 
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the  English  statate,  which  omitted  to  provide  for  any  limitation 
where  the  forfeiture  was  given  to  the  party  aggrieved:  1  Tidd, 
14;  Willos,  443,  n.;'  1  Ld.  Raym.  78.'  We  have  several  penal 
statutes,  where  the  penalty  or  forfeiture,  instead  of  being  given 
to  the  people,  or  common  informer,  is  limited  to  the  aggrieved 
party.  There  are  also  others  penal  in  their  nature,  in  which  the 
remedy  is  confined  to  the  party  injured;  and  were  it  not  for  this 
provision,  there  would  be  no  limitation  to  the  period  for  bring- 
ing these  actions.  This  view  gives  full  operation  and  effect  to 
the  clause  without  claiming  for  it  the  broad  construction  insisted 
upon  by  the  learned  courts  below. 

I  do  not,  however,  intend  to  discuss  the  question,  not  regard* 
ing  it  material  in  the  view  I  have  taken  of  the  case;  but  felt 
bound  to  present  it  for  the  purj>ose  of  entering  my  dissent  to 
the  construction  attempted  to  be  given  to  the  clause.  If  it 
really  possesses  the  sweeping  effect  claimed,  for  aught  I  see,  it 
must  present  a  short  bar  of  three  years  to  every  action,  and 
cause  of  action  arising  out  of  and  founded  upon  any  statutory 
regulation:  such  as  suits  against  heirs,  executors,  and  adminis- 
trators, the  presidents  and  other  officers  of  corporations  under 
the  general  banking  law,  besides  many  others  that  might  be 
enumerated.  Certainly,  the  siiit  is  as  completely  founded  upon 
the  statute  against  the  president  of  the  bank,  and  the  creditor 
is  as  much  aggrieved  by  the  non-payment  of  his  debt  by  the  in- 
stitution, as  can  be  predicated  of  the  case  under  consideration; 
and  if  the  three  years'  bar  is  applicable  to  the  one  case,  I  do  not 
see  how  it  can  consistenUy  be  denied  in  the  other.  But  I  forbear 
going  into  the  argument. 

2.  As  to  the  discharge:  As  all  the  debts  of  the  complainants 
accrued  before  the  act  of  1814,  under  which  the  discharge  was 
granted,  the  act  is  clearly  inoperative  according  to  the  doctrine 
of  Shirgea  v.  Crowninshield,  4  Wheat.  122,  and  Ogden  v.  Sawn^ 
ders,  12  Id.  213,  as  impairing  the  obligation  of  the  contract, 
unless  there  is  something  in  the  case  that  forbids  the  application 
of  the  doctrine  of  these  cases.  As  I  understand  the  final  decis- 
ion of  the  court  in  the  case  of  Ogden  v.  Saunders,  as  delivered 
by  Mr.  Justice  Johnson,  it  was  intended  to  hold,  that  as  between 
citizens  of  the  same  state,  the  insolvent's  discharge  is  valid  as  it 
affects  contracts  made  posterior  to  the  law;  but  as  against  citi- 
zens of  other  states  it  is  void,  as  to  all  contracts  wherever  made. 
Accordingly  a  discharge  in  New  York,  under  the  law  of  1801, 
from  a  debt  contracted  in  the  state  with  a  citizen  of  Kentucky, 
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after  the  passage  of  the  act  was  held  void,  and  in  Shaw  ▼.  Bob- 
bins, 12  Wheat.  369,  n.,  a  like  judgment  TTas  given.  A  majoriiy 
of  the  court  concurred  in  the  opinion  of  Mr.  Justice  Johnson, 
and  have  since  regarded  the  principles  there  established  as  the 
settled  law  of  the  court:  6  Pet.  348  and  635.' 

Mr.  Justice  Story,  in  his  commentaries  on  the  constitution, 
thus  states  the  result  of  the  various  decisions:  1.  That  they  (the 
state  insolvent  laws)  apply  to  all  contracts  made  within  the  state 
between  citizens  of  the  state.  2.  That  they  do  not  apply  to  con- 
tracts made  within  the  state  between  a  citizen  of  the  state  and 
a  citizen  of  another  state;  and,  3.  That  they  do  not  apply  to 
contracts  not  made  within  the  state.  In  all  these  cases  it  is  con- 
sidered, he  observes,  that  the  state  does  not  possess  a  juris- 
diction co-extensive  with  the  contract  over  the  parties,  and, 
therefore,  that  the  constitution  of  the  United  States  pro- 
tects them  from  prospective  as  well  as  retrospective  legisla- 
tion: 3  Stozy^s  Com.  256.  Still  I  am  not  aware  that  it  has 
been  directiy  determined  by  any  case  in  the  supreme  court  of 
the  United  States,  that  the  discharge  would  not  be  a  bar  against 
a  citizen  of  another  state,  where  the  suit  is  brought  in  the  court 
of  the  state  in  which  it  was  granted,  and  ux>on  a  contract  made 
therein  posterior  to  the  law. 

But  in  Clay  v.  SnvUh,  3  Pet.,  411,  the  court  held,  that  if  the 
creditor  voluntarily  makes  himself  a  party  to  the  proceedings 
under  a  state  insolvent  law  which  discharges  the  debt,  and  ac- 
cepts a  dividend  declared  under  the  law,  he  will  be  bound  by 
his  own  act,  and  be  deemed  to  have  abandoned  this  extraterri- 
torial immunity.  The  facts  are  so  imperfectiy  stated  in  the  re- 
port of  the  case,  that  no  principle  can  be  deduced  from  the 
decision,  except  we  may  presume  that  without  the  assent  of  the 
creditor  to  the  proceedings,  by  coming  in  and  accepting  a  divi- 
dend, the  discharge  would  have  been  invalid.  The  principle  is 
not  new,  as  it  had  been  before  repeatedly  recognized  in  analo- 
gous cases,  both  in  this  country  and  in  England:  3  Gai.  154;' 
8  Bam.  &  Cress.  477 ;  2  Kent's  Com.  393,  n. ,  3d  ed. ;  Baldwin's  G. 
C.  296,-'  2  Pet.  Dig.  470.  In  PhiUips  v.  Allan,  8  Bam.  &  Cress. 
477,  a.  discharge  under  the  law  of  Scotland  was  set  up  against  a 
debt  contracted  in  England,  which  was  conceded  to  be  no  bar; 
but  the  plea  averred  that  the  plaintiff  appeared  in  the  court  in 
Scotland  and  opx>osed  the  discharge  of  the  defendant,  which  was 
relied  on  as  evidence  of  his  consenting  to  be  bound  by  that  law. 

1.  Btyb  T.  Zaohoric  2.  Van  Aaugh  t.  Van  Aniain;  &  O.,  a  Am.  Deo.  250. 
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That  conclusion  from  the  premises,  was  denied  by  the  court; 
but  it  was  conceded  that  if  he  had  taken  the  benefit  of  the  law 
by  coming  in  and  receiving  a  distributiye  share  ol  the  property, 
it  would  have  been  otherwise.  That  would  have  been  such  an 
assent  as  might  have  bound  him.  Our  insolvent  act  recognizes 
the  same  principle  by  declaring  that  the  discharge  shall  exonerate 
the  insolvent  from  all  debts  contracted  within  the  state,  etc., 
^wing  to  persons  not  residing  within  it,  who  shall  have  united 
in  the  petition  for  the  discharge,  or  shall  have  accepted  a  div- 
idend from  the  estate:  1  B.  S.  781,  sec.  30.  This  ground,  there- 
fore, taken  by  the  chancellor  in  favor  of  the  defendants,  I  think, 
affords  a  clear  and  decisive  answer  to  the  several  demands  of 
the  complainants;  ux>on  which,  alone,  I  shall  vote  for  an  affirm- 
.ance  of  his  decree. 

On  the  question  being  put.  Shall  this  decree  be  reversed?  the 
members  of  the  court  present  at  the  argument  unanimously  an- 
•ewered  in  the  negative.    Whereupon  the  decree  was  affirmed. 

Validitt  of  Statb  Insolvent  Law  as  respects  antecedent  debts,  and 
debts  owing  to  citizens  of  other  states:  See  the  note  to  Norton  v.  Cook,  23 
Am.  Dec.  346,  where  this  subject  is  discussed  at  length.  See  also  /Vey  v. 
.  Kirk,  Id.  581,  and  note;  Van  Baitgh  v.  Van  Arsdaln,  2  Id.  259;  SmUh  v. 
Smith,  3  Id.  410;  Baker  v.  Wheaton,  4  Id.  71;  WTUU  v.  CanfieJd,  5  Id.  249; 
Blanchard  v.  Russell,  7  Id.  106;  Vanuxemyi  Iladehursts,  Id.  682;  Maiher  v. 
Bush,  8  Id.  313;  Jlicks  v.  Hotchldss,  11  Id:472;  SmUh  v.  Parsons,  13  Id.  608. 
In  Brigham  v.  Henderson,  1  Gush.  432;  Gardner  v.  Lee^s  Bank,  11  Barb.  564, 
and  Hoyt  v.  Thompson,  5  N.  Y.  349,  the  principal  case  is  cited  to  the  general 
position  that  a  discharge  under  a  state  insolvent  law  does  not  affect  claims  of 
citizens  of  anotlier  state.  InPraU  v.  Chase,  19  Abb.  Pr.  160;  S.  C,  29  How. 
Pr.  305,  and  Davidson  v.  SmUh,  1  Biss.  353,  the  .intimation  in  the  principal 
case  that  an  insolvent  discharge  in  one  state  will  bar  a  debt  due  a  citizen  of 
another  state,  who  sues  in  the  courts  of  the  former  state,  is  approved.  In 
the  case  last  cited  the  debt  was  a  judgment  recovered  prior  to  the  discharge. 

NoN-BESiDENT  Crbditob  DOES  NOT  Waivb  Immunitt  from  the  operation  of 
a  state  insolvent  law  by  appearing  and  opposing  the  debtor's  petition  on  an 
order  to  show  cause:  Norton  v.  Cook,  23  Am.  Dec.  342. 

Party  may  Watvb  Constitutional  Provision  or  prohibition  in  his  favor: 
Lee  V.  TUlotson,  35  Am.  Ddc.  624,  and  cases  cited  in  the  note  thereto.  The 
principal  case  is  recognized  as  an  authority  to  the  same  effect  in  Vose  v.  Cock- 
croft,  44  N.  Y.  423;  Pierson  v.  PeopU,  79  Id.  429,  and  People  v.  Wmams,  3 
N.  Y.  Sup.  Ct.  (T.  &  C.)  341. 

Statijte  of  Limitations  as  to  Actions  upon  Statutes  for  the  benefit  of 
parties  aggrieved,  limiting  such  actions  to  three  years,  was  held,  in  Fruland 
V.  McCuUough,  1  Den.  424,  to  apply  to  suits  against  stockholders  of  a  cor- 
poration to  charge  them  with  debts  of  the  corporation  under  the  statute. 
This  is  contrary  to  what  is  laid  down  qn  that  point  in  the  principal  case.  It 
is  said,  however,  in  Frecland  v.  McCuUough,  that  the  point  was  not  ''directly 
in  issue  or  material,**  in  Van  Hook  v.  Whitlock.  The  case  is  cited  on  the  same 
|K)int  in  Lindsay  v.  Hyatt,  4  Edw.  Ch.  100,  and  Lowry  v.  Inman,  2  Sweeny, 
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Remben  v.  Bbinoeebhoff. 

(26  WxVDKLL,  335.] 
PUBUGATIOlf  -OF  WiLL  IS  NSOBSSABT,  UNDER  NeW  YoRK  StaTUTB  OF  1830, 

to  give  ifc  validity,  and  to  constitote  suob  publication  there  mast  be  some 
oommnnication  by  the  testator  to  the  witnesses  at  the  time  of  signing  or 
acknowledging  the  will,  indicating  an  intention  to  give  efifect  to  the 
paper  as  the  testator's  will,  bat  no  particalar  form  of  words  is  necessary. 
lliBB  Want  of  Recollection  of  Witnesses  to  Will,  that  the  testator 
indicated  the  instrument  to  be  his  will,  is  not  evidence  per  Be  of  non-com- 
pliance with  requisites  of  the  New  York  statute  of  1830,  as  to  pablica- 
tion,  where  the  attestation  clause  states  that  the  testator  declared  the  in- 
strument to  be  his  wilL  But  where  the  witnesses  testify  that  neither 
the  attestation  clause  nor  the  wiU  was  read  by  them,  and  that  the  testa- 
tor did  not  state  the  instrument  to  be  his  will,  but  at  the  time  of  signing 
merely  acknowledged  it  to  be  his  "hand  and  seal  for  the  purposes  therein 
mentioned,"  there  is  no  proof  of  publication,  and  the  will  is  inoperative, 
although  the  attestation  clause  may  state  that  there  was  publication. 

Appeal  from  a  decree  of  the  court  of  chancery,  reversing  a  de- 
cree of  the  surrogate,  admitting  to  probate  an  alleged  will  of 
Dorothea  Brinckerhoff,  purporting  to  have  been  executed  in  1834, 
which  decree  of  the  surrogate  had  been  afiSrmed  by  one  of  the 
circuit  judges  on  appeal.  The  attestation  clause,  signed  by  the 
-witnesses,  stated  that  the  testatrix,  at  the  time  of  signing  and 
i^ealing  the  will  in  their  presence,  acknowledged  to  each  of  said 
witnesses  '*  that  she  subscribed  the  said  writing,  and  declared  it 
to  be  her  last  will  and  testament;"  and  that  they  subscribed 
iheir  names  in  her  presenoe  and  in  the  presence  of  each  other; 
«tc.  The  witnesses  stated,  however,  that  the  will  was  not  read 
to  the  testatrix,  nor  did  the  witnesses  read  it  or  any  part  of  it, 
except  that  one  of  them  read  the  last  line  of  the  attestation 
<s]ause.  Both  witnesses  testified  that  they  saw  the  testatrix  sign 
and  seal  the  will,  and  that  she  acknowledged  it ''  to  be  her  hand 
and  seal  for  the  purposes  therein  mentioned,''  but  that  it  was 
not  stated  by  her  or  by  any  person  present  that  the  instrument 
was  a  will,  nor  was  that  question  asked  by  the  witnesses.  One 
of  them  stated  that  he  omitted  to  write  his  place  of  residence, 
and  that  the  testatrix,  observing  it,  asked  him  to  supply  the 
omission.  It  was  ux>on  this  evidence  that  the  surrogate  admit- 
ted the  instrument  to  probate.  From  the  chancellor's  decree 
reversing  this  decision,  the  executrixes  named  in  the  instrument 
appealed. 

O.  Oriffin,  for  the  appellants. 

O.  Brinckerhoff,  for  the  respondents. 
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By  Nelson,  C.  J.  The  question  involved  in  this  case  is 
simply  as  to  what  constitutes  a  legal  execution  of  a  will,  under 
the  provisions  of  our  revised  statutes.  It  is  a  question  of  first 
impression,  and  it  is  of  great  importance  that  it  should  be  early 
and  finally  settled.  The  weight  of  authority  in  England,  as 
abundantly  shown  by  the  cases,  very  ably  reviewed  by  the  chan- 
cellor, and  by  others  that  might  have  been  referred  to,  1  Phill. 
Ev.  50;  2  Stark.  Ev.  920,  is,  that  under  the  29  Car.  11.,  c.  3, 
sec.  5  (of  which  our  old  statute  concerning  wills  was  a  copy),  no 
publication  by  the  testator,  in  the  sense  declared  by  our  recent 
act,  was  required  as  essential  to  the  validity  of  the  will;  and 
this,  I  think,  has  been  regarded  as  the  law  in  this  state  before 
the  act  of  1830,  though  I  do  not  find  that  the  attention  of  the 
courts  has  ever  been  draWn  to  the  particular  point  in  any  of  the 
cases:  1  Wend.  412,  413.* 

In  Moodie  v.  lieid,  7  Taunt.  355,  decided  in  1817,  Chief  Just- 
ice Gibbs  observed,  *'  that  a  will,  as  such,  requires  no  publica- 
tion; that  be  the  publication  what  it  may,  a  will  may  be  good 
without  it."  Again,  he  remarked,  that  he  had  called  on  the  bar 
in  the  course  of  the  argument,  to  say  what  publication  was? 
that  he  did  not  wonder  he  had  no  answers,  for  though  parties 
use  the  term  publication,  it  was  a  term  in  this  sense,  imknown 
to  the  law.  But  in  Doe  v.  BurdeU,  4  Ad.  &  El.  1,  decided  in 
1835,  Lord  Chief  Justice  Denman,  referring  to  this  case,  and  to 
the  opinion  thus  expressed  by  Chief  Justice  Gibbs,  took  par- 
ticular pains  to  guard  against  any  inference  that  he  meant  to  be 
taken  to  acquiesce  in  the  correctness  of  the  opinion. 

Some  elementary  writers  on  the  subject,  in  England,  of  high 
authority,  assume  that  publication  of  some  kind  is  essential,  ac- 
cording to  the  cases  under  the  22  Car.  II.  Among  others.  Mi*. 
Cruise,  tit.  Devise,  38,  c.  5,  sec.  43,  and  Powell,  1  Jarman's 
Powell,  90.  It  was,  doubtless,  this  contrariety  of  opinion,  and 
uncertainty  upon  so  important  a  subject  of  the  law,  that  led  to 
the  act  of  1  Victoria,  c.  20,  in  1837,  by  which  any  other  proof 
of  publication  is  dispensed  with,  except  what  arises  from  the  act 
of  signing,  or  acknowledging  the  instrument  in  the  presence  of 
the  witnesses;  and  which  had  previously  induced  the  legislature 
of  this  state,  in  1830,  while  revising  the  law,  to  declare  with 
equal  explicitncss  the  necessity  of  publication  to  give  validity 
to  the  will.  Both  statutes  were  intended  to  settle  the  law, 
which  is,  undoubtedly,  of  vastly  more  importance  than  that  it 
should  be  settled  in  favor  of  one  or  the  other  of  the  conflicting 

1.  Jiiekson  t.  Fidbory;  8.  C,  19  Am.  Dec.  623. 
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opinions.  Ours  followed  the  lead  of  those  which  maintained 
that  some  sort  of  publication  was  necessary;  while  the  English 
statute  has  dispensed  with  it. 

Nothing  can  be  more  explicit  than  the  law  of  1830,  2  R.  S. 
7,  sec.  40.  Four  distinct  ingredients,  as  declared,  must  enter 
into,  and  together  constituting  one  entire,  complex  substance,  es- 
sential to  the  complete  execution:  1.  There  must  be  a  signing 
by  the  testator  at  the  end  of  the  will.  2.  The  signing  must 
take  place  in  the  presence  of  each  of  the  witnesses,  or  be  ac- 
knowledged to  have  been  made,  in  their  presence.  3.  The  tes- 
tator, at  the  time  of  signing  or  acknowledging  the  writing,  shall 
declare  it  to  be  his  last  will;  and  4.  There  must  be  two  wit- 
nessess.  Now,  it  is  obvious,  that  every  one  of  these  four  requi- 
sites, in  contemplation  of  the  statute,  is  to  be  regarded  as 
essential  as  another;  that  there  must  be  a  concurrence  of  all  to 
give  validity  to  the  act,  and  that  the  omission  of  any  is  fatal. 
The  third  subdivision  was  intended  as  a  statutory  declaration  of 
what  is  understood,  in  technical  language,  to  be  a  publication; 
it  is  found  in  juxtaposition  with  the  admitted  requisites  of  sign- 
ing, and  witnesses;  and  can  no  more  be  dispensed  with  in  pass- 
ing upon  the  validity  of  an  execution,  as  being  in  conformity 
with  the  law,  than  either  of  these.  It  prescribes,  in  general 
terms,  what  shall  amount  to  publication.  The  testator  must 
not  only  declare  the  instrument  to  be  his  will,  but  he  must  so 
declare  at  the  time  of  signing  or  acknowledging — ^which  act,  by 
the  previous  dause,  is  to  be  done  in  the  presence  of  the  wit- 
nesses. Such  declaration  must,  therefore,  be  made  in  their 
presence. 

I  agree  that  no  form  of  words  will  be  necessary;  that  the  leg- 
islature only  meant  there  should  be  some  commimication  to  the 
witnesses  indicating  that  the  testator  intended  to  give  effect  to 
the  paper  as  his  will.  Any  communication  of  this  idea,  or  to 
this  effect,  will  meet  the  object  of  the  statute.  It  would  be  un- 
wise, if  not  unsafe,  to  speculate  upon  the  precise  mode  of  com- 
munication; as  every  case  must  depend  upon  its  own  particular 
circumstances.  The  statute  itself  is  plain,  and  it  is  to  be  hoped, 
will  be  obeyed  in  a  way  to  leave  little  or  no  room  for  construc- 
tion. When  we  come  to  that,  the  only  sure  guide  for  the  courts 
will  be  to  look  at  the  substance,  sense,  and  object  of  the  law, 
and  with  the  aid  of  these  lights,  endeavor  to  ascertain  if  there 
has  been  a  substantial  compliance.  I  agree,  also,  that  the  mere 
want  of  recollection  of  the  witnesses,  that  the  testator  indicated 
the  instrument  to  be  his  will,  after  signing  the  attestation  clause. 
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ought  not  to  be  evidence  per  se  of  non-compliance  with  the  stat- 
ute. After  this,  there  should  be  something  like  affirmatiye  proof 
of  the  want  of  publication. 

But  whatever  may  be  the  mode  that  may  hereafter  be  approved^ 
by  which  the  testator  may  indicate  that  the  instrument  the  wit- 
nesses are  requested  to  subscribe,  as  such,  is  intended  as  his- 
will,  it  is  entirely  clear  nothing  to  that  effect  appears,  directly 
or  indirectly,  from  the  testimony  in  the  case  before  us.  Not  one 
word,  or  sign,  or  even  act,  passed  within  the  hearing  or  presence 
of  the  witnesses  at  the  time  of  the  execution,  tending  to  this 
effect.  The  testimony  presents  the  bald  case  of  an  execution 
according  to  the  forms  of  the  old  law,  without  at  the  time,  ad- 
verting to  the  new  provision.  The  instrument  in  question,  can 
not,  therefore,  be  upheld  without  a  virtual  repeal  of  the  statute; 
and  though  I  may  not  admire  the  wisdom  of  the  change,  but 
have  preferred  the  solemnities,  as  I  think,  heretofore  understood 
in  this  state,  and  as  have  been  settled  by  the  recent  act  in  Eng- 
land, we  shall  unquestionably,  best  consult  our  duly,  as  well  as^ 
the  interest  of  all  hereafter  concerned  in  testamentary  disposi- 
tions, by  giving  full  force  and  effect  to  the  statute,  fixing  thereby^ 
a  well-known  and  permanent  rule  for  their  guide.  I  shall  there- 
fore vote  to  affirm  the  decree  of  the  court  below. 

By  Yerplanoe,  Senator.  The  able  counsel  for  the  respondents^ 
in  the  course  of  his  argument,  assumed  and  argued  from  a- 
speculative  principle,  from  which  I  can  not  refrain  from  ex- 
pressing my  dissent.  He  maintained  with  Blackstone  and 
Paley,  that  the  right  of  controlling  the  disposition  of  property, 
by  will  or  devise,  after  death,  is  entirely  the  creation  of  muni- 
cipal law,  directed  by  considerations  of  policy  and  general  ex- 
pediency; and  denied  it  to  be  in  any  sense  a  natural  right, 
merely  controlled  and  modified  by  positive  regulations.  This- 
view  of  the  origin  of  the  right  necessarily  leads  to  a  more  strict 
exaction  of  the  terms  imposed  by  law  upon  the  execution  of 
testamentary  dispositions,  since  on  this  theory  the  right  itself 
rests  wholly  upon  a  previous  literal  compliance  with  the  expresa 
requisitions  of  law.  To  me  on  the  contrary  it  seems  clear,  in 
spite  of  high  legal  and  ethical  authority,  that  the  right  of  giv- 
ing to  others,  what  has  been  formed  or  rendered  valuable  by 
our  own  labor,  or  purchased  from  or  bestowed  by  those  whose- 
labor  has  given  it  value,  must  last  to  the  very  moment  of  death. 
Thus  spake  the  voice  of  nature  in  the  earliest  patriarchal  times, 
and  so  it  still  speaks  in  the  rudest  nations;  whilst  the  most  cul- 
tivated legal  reason  concurs  in  the  same  judgment,  and  pnK 
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nounces  with  Mansfield,  that ''  the  jK^wer  of  willing  naturally  fol- 
lows the  right  of  property:"  Wyndham  v.  Chetwyndy  1  Burr.  414. 
Why  has  not  he  who  has  the  right  to  give  to  whom  he  pleases^ 
throughout  all  the  rest  of  his  life,  the  same  right  at  his  last 
hour,  or  in  anticipation  of  his  Jast  hour?  The  legal  right  to- 
bequeath  personal  property  has  been  acknowledged  and  exer- 
cised from  the  most  remote  antiquiiy,  and  in  all  nations.  That 
of  de-vising  real  estate  was  restricted  in  some  countries  upon 
avowed  or  obvious  grounds  of  public  policy,  peculiar  to  their 
own  institutions.  It  was  so  by  our  ancient  common  law,  for 
reasons  of  feudal  policy,  the  very  same  that  forbade  alienation. 
by  deed,  or  the  sale  of  a  man's  own  land  during  his  life.  When 
therefore  our  statute  law  enacted  that  all  persons  (with  certain 
named  exceptions)  might  deyise  or  bequeath  real  or  personal 
property,  the  l^islature  did  in  that  respect  precisely  what  had 
been  done  as  to  the  right  of  selling  land  when  it  was  enacted 
that  ''any  person  capable  of  holding  land  might  also  conve^r 
it."  In  both  cases  the  common  law  restriction  of  natural  right 
was  repealed,  whilst  for  the  purposes  of  security  and  justice- 
various  formalities  were  made  necessary  to  the  execution  and 
proof  of  deeds  and  wills  as  essential  to  their  evidence  and  proof 
of  authenticity;  for  this  natural  right,  like  all  other  natural 
rights  exercised  in  human  society,  can  be  regulated  and  modi- 
fi^  by  law  for  the  common  good.  It  may  be  limited,  restrained* 
regulated  by  positive  enactment.  It  is  upon  this  principle  of 
original  right,  prior  to  any  statute,  that  courts  have  always 
rightly  looked  to  the  intent  of  the  testator  and  favored  its  exe- 
cution. But  if  that  right  existed  only  by  means  of  law,  in- 
tention would  be  nothing;  the  right  would  not  exist  till  the^ 
requisitions  of  law  conferring  it  had  been  literally  complied 
with.  This  distinction  is 'admirably  summed  up  by  Dr.  John- 
son, in  a  very  remarkable  example  of  his  logical  talent,  a  dis- 
cussion of  certain  points  of  Scotch  law,  for  the  use  of  hiff 
admiring  biographer.  ''All  possessions  are  by  natural  right 
whoUy  in  the  power  of  the  present  owner,  and  may  be  sold, 
given,  or  bequeathed,  absolutely  or  conditionally,  as  judgment 
shall  direct  or  passion  incite.  But  natural  right  would  avail 
little  without  the  protection  of  law,  and  the  primary  notion  of 
law  is  restraint  in  the  exercise  of  natural  right.  A  man  there- 
fore in  society  is  not  fully  master  of  what  he  calls  his  own,  but 
he  still  retains  all  the  power  which  law  does  not  take  from  him.'^ 
The  question  then  in  every  case  like  the  present,  is  not  whether 
the  testator  has  become  entitled  to  devise,  by  fuU  compliance 
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with  the  letter  of  the  law,  but  whether  there  has  been  such  a 
neglect  of  the  legal  requirements  enacted  to  guard  against  fraud, 
as  to  make  the  will  inoperative,  as  an  evidence  of  intention,  and 
consequently  to  leave  the  property  to  be  governed  by  the  gene- 
ral laws  of  descent  or  distribution. 

The  practical  results  to  which  these  opposing  views  of  an  ap- 
parently theoretical  principle  may  often  lead,  will,  I  trust,  ex- 
cuse this  digression  upon  a  doctrine  much  insisted  upon  in  the 
argument;  and  although  it  is  not  immediately  necessary  to  sup- 
port my  own  conclusions  in  the  present  case,  I  think  it  may  be 
of  much  importance  in  the  decision  of  some  other  of  the 
numerous  cases  of  litigated  wills  upon  which  we  are  soon  to 
pass.  Upon  the  principles  just  stated,  I  regard  the  require- 
ments of  our  statute  as  to  the  execution  and  proof  of  wills  as 
being  merely  the  prescribed  rules  for  the  evidence,  pronoimced 
by  law  to  be  indispensably  necessary  to  prove  the  disposing 
mind  and  will  of  the  testator,  and  the  authenticity  of  the  testa- 
ment; both  of  these  being  subjects  peculiarly  open  to  imposi- 
tion, to  artifice  and  error.  The  law,  therefore,  prescribes  that 
**  every  last  will  and  testament  shall  be  executed  and  attested 
in  the  following  manner:  1.  It  shall  be  subscribed  by  the  tes- 
tator at  the  end  of  the  will;  2.  Such  subscription  shall  be  made 
by  the  testator  in  the  presence  of  each  of  the  attesting  wit- 
nesses, or  shall  be  acknowledged  by  him  to  have  been  so  made 
to  each  of  the  witnesses;  3.  The  testator,  at  the  time  of  mak- 
ing such  subscription,  or  at  the  time  of  acknowledging  the 
same,  shall  declare  the  instrument  so  subscribed  to  be  his  last 
will  and  testament;  4.  There  shall  be  at  least  two  attesting 
witnesses,  each  of  whom  shall  sign  his  name  as  a  witness  at  the 
end  of  a  will  at  the  request  of  the  testator;  and  5.  The  wit- 
nesses shall  write  opposite  their  names  their  respective  places  of 
residence:"  2  B.  S.  64,  sec.  40.  This  last  requirement  seems, 
however,  not  essential  to  the  proof,  but  is  enforced  by  a  penalty 
for  neglect. 

Did,  then,  the  testatrix,  in  the  case  before  us,  give  the  re- 
quired evidence,  by  declaring  the  instrument  signed  and  wit- 
nessed to  be  her  last  will  and  testament?  This  question  in- 
volves the  consideration  of  two  points:  one  of  law,  the  other  of 
evidence.  What  is  meant  by  the  declaration  required?  Unless 
we  resort  to  that  artificial  system  of  interpretation,  by  which 
any  words  may  be  made  to  mean  anything,  the  word  ''  declare" 
will  be  always  found  to  signify  distinctly,  ''  to  make  known,  to 
assert  to  others,  to  show  forth;"  and  this  in  any  manner,  either 
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by  words  or  by  acts,  in  \mtmg,  or  by  signs.  Thus,  in  our 
English  Bible,  we  read:  *'  Declare  ye  among  the  heathen,  pub- 
lish, conceal  not;"  an  example  at  once  and  an  explanation;  the 
same  idea  being  enforced  and  illustrated  after  the  usage  of  the 
Hebrew  parallelisms,  in  other  words.  So  again  of  declaration 
by  signs  or  other  indications,  it  is  said:  ''  Ye  are  manifestly  de- 
clared to  be  the  epistle  of  God."  It  is  useless  to  multiply  ex- 
amples, as  all  usage  shows  that  ''  to  declare"  to  a  witness  that 
the  instrument  subscribed  was  the  testator's  will,  must  mean 
<<  to  make  it  at  the  time  distinctly  known  to  him  by  some  asser- 
tion, or  by  clear  assent  in  words  or  signs." 

The  history  of  this  branch  of  the  law,  shows  that  the  subject 
of  positive  external  declaration  must  have  been  intended  to  be 
legislated  upon  in  our  revision  of  the  statutes.  The  long  series 
of  decided  cases  upon  the  perpetually  arising  question,  how  far 
proof  of  the  testator's  knowledge  that  the  paper  signed  by  him 
was  a  will,  was  or  was  not  sufficient  without  farther  publication, 
proves  incontestably  that  the  minds  of  the  revisers  and  of  the 
revising  legislature  were  called  to  the  subject  and  all  its  dis- 
tinctions and  difficulties.  Eminent  judges  (as  Lord  Hardwicke 
in  Boss  V.  Ewen,  3  Atk.  161)  had  held  that  publication  was 
essential  to  the  execution  of  a  will;  and  that  ''  the  mere  written 
declaration  in  the  instrument  that  it  was  a  will  was  not  suffi- 
cient;" whilst  in  other  and  later  decisions,  here  and  in  England, 
it  has  been  held  with  Lord  Mansfield  that  "  the  witnesses  need 
not  know  the  contents,  need  not  see  the  testator  sign,  that  it 
was  sufficient  if  he  acknowledged  his  signature,  for  he  may 
deliver  it  as  a  deed:"  Wyndham  v.  Chetwynd,  1  Burr.  421. 

The  signing  of  papers  purporting  to  be  wills  by  persons  near 
death,  supposing  that  they  signed  some  other  instrument,  was  a 
danger  such  as  demanded  consideration  whether  it  might  not  be 
excluded  by  positive  legislation.  I  accordingly  agree  with  the 
chanceUor,  that  considering  the  explicit  language  of  the  statute 
in  reference  to  the  doubts  under  the  former  statutes,  and  in  con- 
nection with  the  fact,  that  the  legislature  delibemtely  changed 
the  language  of  those  former  acts,  there  can  be  no  reasonable 
doubt  that  the  law-makers  meant  to  require  an  absolute  publica- 
tion at  the  time  of  the  signing  or  acknowledgment.  This  legal 
and  historical  external  evidence  of  the  legislative  intent  cor- 
responds with  and  supports  the  natural  and  obvious  interpreta- 
tion of  the  statute  itself.  When,  therefore,  it  was  determined 
that  such  a  declaration  should  be  made  essential  to  the  due 
proof  of  wills,  as  the  necessary  evidence  of  the  testator's  real 
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intent,  it  was  expressly  enacted  that  this  declaration  should 
be  made  to  each  attesting  witness  at  the  time  of  execution  or 
acknowledgment.  How,  then,  can  this  positive  requirement  be 
satisfied,  except  by  the  testator  personally  making  the  fact  of 
his  own  understanding  and  intention  known  to  the  witnesses 
at  the  time  by  suck,  express  words  or  signs  as  could  leave  no 
doubt  in  their  minds?  This  provision  is  just  as  imperative  as 
that  requiring  two  witnes^l^to  the  will,  though  otherwise  a  sin- 
gle one  might  ordinarily  bertlfficient.  They  are  both  of  them 
strict  rules,  prescribed  by  precril^onary  poUcy  for  the  govern- 
ment of  those  who  alone  can  give  \^e  legal  effect  to  the  testa- 
ment.  \ 

Here  the  evidence  shows  conclusively^*  ^^  testatrix  made 
no  verbal  declaration  to  the  witnesses,  Ifcd  not  cause  them  to 
read  any  written  declaration,  nor  in  any  sgther  way  render  it 
dear  that  she  might  not  have  thought  the  ^strument  signed 
and  acknowledged  was  a  deed  or  lease  instead  oiif  *  '^^"^-  There 
was  at  the  end  of  the  instrument  an  attestationVlause,  setting 
forth  in  the  customary  form,  that  the  testatrix  "  SlsMowledgeA 
to  each  witness  that  she  subscribed  the  same  and  dwij^^^  i*  ^ 
have  been  her  last  will  and  testament."  This,  if  theV^^n^ses 
had  been  asked  to  read  it  by  the  testatrix,  or  in  herlt®*^^"^» 
would  have  been  a  silent  but  clear  declaration.  But  it  w|^  ^^^ 
read  by  them.  The  appellant's  counsel  maintained,  that  pow- 
ing  the  contents  of  the  will  and  the  concluding  attesting  cllli|^^» 
the  testatrix,  when  she  acknowledged  her  signature  "  forV^^ 
purposes  therein  mentioned,"  made  the  declaration  her  pwn,\^^ 
mudi  as  if  she  had  distinctly  repeated  it;  so  that  she  virtuailJ 
declared  her  signing  to  be  for  the  purpose  of  authenticating  he 
last  will  and  testament.  This  might  tend  to  show  her  intent, 
and  if  she  had  shown  that  clause  to  the  witnesses,  or  had  it 
read  by  another  person,  and  assented  to  it,  that  would  have 
been  a  declaration,  a  making  known  her  will  to  the  witnesses. 
But  presuming  the  written  attestation  to  have  been  correctly 
understood  by  the  old  lady,  it  was  in  fact  merely  a  declaration, 
written  to  be  made  known  thereafter  to  others,  and  not  one 
made  at  the  time  to  the  witnesses. 

With  respect  to  the  evidence  necessary  to  prove  a  declaration, 
I  do  not  doubt  that  the  proved  or  acknowledged  signatures  of  wit-^ 
nesses  to  a  will,  bearing  above  their  names  an  attestation  of  the 
required  declaration,  must  be  good  presumptive  evidence  of  an 
actual  declaration,  and  sufficient  to  prove  the  will  if  not  refuted. 
Such  would,  of  necessity,  be  the  case  upon  the  absence  or  deatb 
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of  Bubsoribing  witnesses,  and  the  proof  of  their  handwriting  hj 
others,  according  to  the  -statute.  Bat  in  every  case  the  clear 
probabilify  must  always  be,  that  the  witnesses  would  not  have 
signed  the  attestation  of  due  publication,  had  it  not  agreed  with 
the  fact,  so  that  this  must  be  the  legal  presumption  until  ex- 
pressly contradicted.  The  mere  absence  of  additional  proof 
would  not  negative  this  presumption.  Here,  however,  we  have 
the  testimony  of  the  subscribing  withesses  themselves,  direct  and 
positive,  that  they  did  not  read  this  declaratory  clause,  and  that 
nothing  passed  that  could  indicate  any  intent  to  inform  them 
that  they  were  witnessing  a  will,  and  not  a  deed  or  lease.  The 
circumstance  of  the  testatrix  having  directed  the  addition  of  the 
witnesses'  residence  to  their  names,  tends  to  show  her  own  knowl- 
edge of  the  character  of  the  instrument  (though  not  conclusively), 
but  proves  nothing  as  to  any  design  of  thus  indirectly  informing 
others  that  this  was  her  will,  since  neither  she  nor  they  might 
know  that  this  was  the  peculiar  mode  required  by  law  for  the 
attestation  of  wills. 

In  the  absence  of  adverse  testimony,  the  strong  presumption  of 
the  truth  of  the  written  attestation  being  correct,  when  the  signa- 
tures of  the  witnesses  were  acknowledged  or  proved,  would  estab- 
lish the  will.  But  that  presumption  is  not  like  that  in  favor  of  a 
written  contract  binding  the  parties  signing  it,  and  shutting  out 
contradictory  parol  testimony.  It  is,  in  itself,  proof  of  no  higher 
order  than  parol  testimony,  and  as  such,  is  subject  to  explana- 
tion or  refutation,  as  much  as  receipts,  certificates  of  the  proof 
of  deeds,  and  similar  written  documents,  which  are  in  them- 
selves prima  faciey  satisfactory  proof:  1  R.  S.  769. 

This,  therefore,  is  incontestably  a  case  where  the  open  evidence^ 
of  knowledge  and  intent,  demanded  by  our  law,  in  order  to  ex- 
clude the  possibility  of  delusion  or  deception,  and  to  authenti- 
cate wills,  has  not  been  furnished.  The  will  has,  therefore,  not 
been  proved  according  to  law,  any  more  than  if  it  had  but  a 
single  witness;  and  the  estate  must  pass  under  the  general  laws  of 
descent  and  distribution.  I  place  my  opinion  exclusively  upon 
this  ground.  The  intimation  of  actual  deception,  made  in  argu- 
ment and  countenanced  in  the  chancellor's  opinion,  is  not  to  my 
understanding,  supported  by  proof  or  probability  sufficient  to 
authorize  the  impeachment  of  the  witnesses  or  the  legatees. 
The  naked  fact  of  a  testatrix  preferring  those  relations  or  de- 
scendants with  whom  she  resides,  to  others  at  a  distance,  rather 
tends  to  support  the  will  than  to  invalidate  it;  and  at  any  rate 
ought  not  to  expose  any  one  to  the  imputation  of  criminal  arti- 
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fice.  The  only  effect  of  this  part  of  the  eTidence  on  my  mind, 
was  to  show  the  possibility  of  such  a  deception,  and  thus  to 
support  the  policy  of  our  legislation  and  strengthen  the  reasons 
for  its  strict  judicial  application. 

On  the  question  being  put,  Shall  this  decree  be  reversed?  all 
the  members  of  the  court  present  at  the  argument  of  the  case  an- 
swered in  the  negative.  Whereupon  the  decree  of  the  chancellor 
was  affirmed. 

PuBUOATioN  OF  WiLL,  Kecbssitt  AND  SuFFioiENCT  OF:  See  SweU  V.  Board- 
man,  2  Am.  Dec.  16;  SmaU  v.  8maU,  16  Id.  253;  Higdon*s  IVUl,  22  Id.  84; 
Det^  y.  Dewey,  35  Id.  367.  See  also  the  note  to  Outhrie  v.  Oioen,  36  Id.  316. 
To  the  point  that  any  communication,  by  words  or  otherwise,  by  the  testator 
to  the  witnesses  to  a  will  indicating  an  intention  to  give  effect  to  the  paper  as 
a  will,  is  a  sufficient  publication,  the  principal  case  is  cited  in  Doe  ▼.  Eue,  2 
Barb.  203;  Segume  v.  Segwne,  Id.  3d3;  WhUbeck  v.  PaUer9on,  10  Id.  Gil; 
Torry  v.  Botoen,  15  Id.  305;  Nipper  v.  Oroesbeek^  22  Id.  671;  Simmone  v. 
Simmons,  26  Id.  77;  Trustees  v.  Calhou7^,  38  Id.  160;  Thompson  v.  LeasUdt, 
3  Hun.  395;  S.  C,  6  F.  &  C.  80;  Gilbert  v.  Knox,  52  N.  Y.  130;  Thompson  v. 
Stevens,  62  Id.  635;  Van  Hooser  v.  Van  Hooser,  1  Redf.  368;  Broum  v.  De 
Selding,  4  Sandf.  16. 

Mere  Want  of  BECOLLEcnoN  of  WrrKsaasa  to  a  wUl  is  not  fatal  where  it 
is  properly  signed  and  attested  and  there  is  other  evidence  to  show  that  at 
the  time  the  testator  called  the  paper  his  trill  and  requested  the  witnesses  to 
attest  it:  Dewey  v,  Dewey,  35  Am.  Dec.  367.  The  doctrine  laid  down  by  the 
chief  justice  in  the  principal  case  to  the  effect  that  if  the  attestation  clause 
is  in  proper  form,  and  shows  publication  and  other  requisites  to  due  execu- 
tion, the  will  is  not  invalid  although  the  witnesses  have  forgotten  the  facts,  is 
approved  in  Lewis  v.  Lewis,  13  Barb.  26;  S.  C,  in  court  of  appeals,  11  N.  Y. 
224;  Cheeney  v.  Arnold,  18  fiarb.  438;  Weir  v.  lUtgerald,  2  Bradf.  73;  Von 
Hqfinan  v.  Ward,  4  Bedf.  260;  Grant  t.  Grant,  I  Sandf.  Ch.  240;  Brown  v. 
Clark,  77  N.  Y.  372. 

Execution  and  Attestation  of  Wills  Geneballt:  See  Dewey  v.  Dewey, 
35  Am.  Dec.  367,  and  note  citing  other  cases  in  this  series.  See  also  the  note 
to  Guthrie  v.  Oufen,  36  Id.  316.  The  principal  case  is  the  leading  New  York 
decision  as  to  what  constitutes  due  execution  and  attestation  of  a  will  under 
the  statutes  of  that  state.  It  is  cited  as  to  what  is  a  sufficient  compliance 
with  the  requisites  of  the  statute  in  Heady's  Will,  15  Abb.  Pr.  N.  S.  218; 
Butler  V.  Benson,  1  Barb.  530;  Morris  v.  Kniffm,  37  Id.  340,  341;  Chc^fee  v. 
Baptist  etc.  Convention,  10  Paige  Ch.  92;  Bobinson  v.  Smith,  13  Abb.  Pr.  363; 
Baskin  v.  Baskm,  36  N.  Y.  421. 


MoLaken  v.  Watson's  Execxtpors. 

[06  Wbndsix,  425.] 

To  Make  Guarantt  Negotiable  as  Part  of  Note  to  which  it  relates,  it 
must  be  on  the  note  itself,  or  annexed  to  it,  in  the  nature  of  ten  allonge. 

General  Guaranty  of  Negotiable  Note  bt  Separate  anb  Dismtsut 
Instrument,  containing  no  words  of  negotiability,  is  not  negotiable,  and 
can  not  be  sued  on  by  an  assignee  of  the  note  and  guaranty,  in  his  own 
name. 


Digitized  by 


Googit 


1841.]  McLaben  V,  Watson's  Executors.  261 

Ebbor  from  the  supreme  court  in  an  action  of  assumpsit  on  a 
guaranty  executed  bj  the  defendants'  testator,  the  nature  of 
which  is  stated  in  the  opinion  of  the  chancellor,  the  plaintiff 
being  an  assignee  of  the  guaranty  and  the  note  to  which  it  re- 
ferred. Plea,  rum  assumpsit.  The  principal  defense  was  that 
the  guaranty  was  not  negotiable,  and  that  the  plaintiff,  therefore, 
could  not  sue  thereon.  Another  defense  was  that  the  note  and 
guaranty  were  taken  by  plaintiff's  assignor,  one  Frye,  on  a  loan 
of  money  made  in  consideration  of  the  note  and  guaraniy  being 
put  into  his  hands  for  collection  in  violation  of  the  act  of  1818, 
the  said  Fiye  being  a  practicing  attorney,  and  that  therefore  the 
said  note  and  guaranty  were  void  in  the  plaintiff's  hands.  Ver- 
dict and  judgment  for  the  defendant,  and  the  plaintiff  brought 
error.  The  action  was  originally  brought  against  the  defend- 
ants' testator  in  person,  but  upon  his  death  after  the  writ  of 
error  was  sued  out,  his  executors  were  substituted  as  defendants 
in  error. 

W.  Kent,  for  the  plaintiff  in  error. 

C,  O'Connor,  for  the  defendants  in  error. 

By  Walwobth,  Chancellor.  The  testator  in  this  case,  by  a  sepa- 
rate and  distinct  instrument,  which  contained  no  words  of  nego 
tiabilily,  and  was  not  indorsed  or  written  upon  the  note,  guaran- 
teed the  payment  of  a  note  at  sixiy  days,  drawn  by  W.  A 
Blackney  and  E.  0.  Blackney,  payable  to  the  order  of  W.  Wat- 
son of  New  Milford,  W.  Watson  of  Pearl  street,  and  D.  S. 
Tuthill,  for  three  hundred  dollars:  which  guaraniy,  as  the 
plaintiff  alleges,  was  executed  for  the  purpose  of  enabling  one 
of  the  indorsers  of  the  note  to  raise  money  thereon  from  D.  M. 
Frye.  Fiye,  who  held  the  note  and  guaranty  when  the  note  be- 
came due  and  payable,  or  rather  the  guaranty  and  a  note  not 
correctly  described  in  such  guaranty,  finding  that  the  validity 
of  his  title  to  the  note  would  be  disputed,  transferred  the  note 
and  the  guaranty  to  the  plaintiff  McLaren,  who  sued  the  per- 
sonal representatives  of  the  guarantor,  in  his  own  name,  to  en- 
able him  to  use  Frye  as  a  witness  to  disprove  the  defense  which 
it  was  anticipated  would  be  set  up. 

Several  questions  were  raised  upon  the  argument,  which  Z 
have  not  thought  necessary  to  notice,  as  I  am  perfectly  well  sat- 
isfied that  the  objection  that  this  separate  guaranty  was  not  ne- 
gotiable, so  as  to  authorize  the  assignee  to  bring  a  suit  thereon 
in  his  own  name,  is  well  taken.  A  guaranty  indorsed  upon  a 
negotiable  note,  whereby  the  guarantor  agrees  with  the  holder 
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of  the  note  that  he  wiU  be  answerable  that  the  note  shall  be  paid 
to  him  or  to  his  order,  or  the  bearer  thereof,  when  it  becomes 
due,  is  probably  negotiable  by  the  transfer  of  the  note  upon 
which  it  is  written;  for  it  is  in  fact  a  special  indorsement  of  the 
note,  or  more  properly  a  negotiable  note  in  itself.  But  to  make 
a  guaranty  negotiable  as  a  part  of  the  note  to  which  it  relates, 
it  must  be  on  the  note  itself,  or  at  least  it  must  be  annexed  to 
it:  in  the  nature  of  un  allonge  or  eking  out  of  the  paper  upon 
which  the  note  is  written. 

There  is  a  mercantile  guaranty,  recognized  by  the  codes  of 
commerce,  both  of  France  and  Spain,  called  an  aval,  by  which 
the  payment  of  a  bill  of  exchange  may  be  guaranteed.  When 
the  form  of  the  aval  is  such  that  it  can  operate  as  a  general  in- 
dorsement, it  will  pass  to  any  subsequent  indorsee  or  holder  of 
the  bill,  in  the  same  manner  as  if  it  was  an  indorsement  on  the 
bill  itself;  but  when  it  is  restricted  in  its  terms,  as  in  the  case  of 
an  indorsement  fiUed  up  without  words  of  negotiability,  it  can 
only  be  sued  by  the  person  to  whom  it  is  given:  Ck>de  of  Com, 
of  France,  Rod.  Transl.,  B.  1,  art.  142;  Code  of  Com.  of  Spain,, 
in  French,  by  Foucher,  p.  165,  tit.  1,  sec.  6,  arts.  477,  478.  But 
to  make  the  guarantor  liable  in  those  cases  the  same  protests 
and  notices  are  necessary  as  in  the  case  of  a  real  indorser:  Cri- 
velli's  Diet.  Du  Droit,  tit.  Aval.  That  species  of  negotiable 
mercantile  guaranty,  is  not  even  co-extensive  with  those  coun- 
tries where  the  civil  law  prevails;  for  in  the  case  of  Cooley  v. 
Lawrence,  4  Martin,  G40,  the  supreme  court  of  Louisiana  held 
that  a  guaranty  of  that  nature  was  not  known  to  the  laws 
of  that  state,  but  must  be  governed  by  the  rules  of  other  spe- 
cial contracts.  See  also,  3  Martin  (N.  S.)  659;*  10  La.  374.' 
And  Mr.  Bell,  the  distinguished  commentator  on  the  com- 
mercial law  of  Scotland,  where  the  civil  law  also  prevails,  dis- 
tinctly expresses  the  opinion  that  the  separate  guaranty  of  a  bill 
or  note  is  not  negotiable  so  as  to  authorize  a  subsequent  holder 
to  sue  on  it  in  his  own  name:  1  Bell's  Oomm.  on  Com.  Law  of 
Scotland,  376. 

There  is  nothing  in  the  particular  circumstances  of  this  case, 
which  can  justify  the  court  in  overturning  the  established  prin- 
ciples of  law  relative  to  the  negotiability  of  written  instruments, 
for  the  purpose  of  enabling  the  real  party  to  the  litigation  to  sell 
his  interest  to  a  third  person,  and  to  become  a  witness  to  sup- 
port the  claim.    And  as  I  have  no  doubt  as  to  the  correctness  of 

1.  OwUtrtjf  T.  FttMt.  S.  SmiUk  t.  0«rfMi. 
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the  decision  of  the  court  below,  upon  the  question  I  have  thus 
examined,  I  shall  vote  to  afiirm  the  judgment. 

Yebplahck,  Senator,  delivered  an  opinion  in  favor  of  reversing 
the  judgment  of  the  supreme  court  The  chief  points  relied  on 
by  him  to  sustain  the  action  are  given  in  the  following  synopsis: 

1.  The  taking  of  the  note  and  guaranty  by  Frye  was  not  in 
violation  of  the  act  of  1818,  although  Frye  was  a  practicing  at- 
torney, because  it  came  within  the  exception  in  that  act  in  favor 
of  paper  taken  *'  in  payment  of  a  debt  antecedently  contracted," 
or,  in  part  at  least,  as  collateral  security  for  such  a  debt,  for,  as 
appeared  from  Fiye's  testimony,  to  which  the  verdict  shows  that 
the  jury  gave  credit,  there  was  a  prior  debt  of  one  hundred  dol- 
lars "and  a  new  loan  of  two  hundred  dollars;  for  all  of  which  the 
note  and  guaranty  were  taken  as  collateral  security,  there  being 
an  express  understanding  and  stipulation  at  the  time  that  the 
borrower  wcs  to  have  the  right  to  pay  the  whole  amount  and 
take  up  the  note  before  it  became  due  and  receive  back  his  secu- 
riiy.  Such  an  agreement  was  wholly  inconsistent  with  the  idea 
of  an  absolute  purchase  of  the  note  and  guaranty,  or  of  a  loan 
made  in  consideration  of,  or  as  inducement  for  placing  the  note 
in  Frye's  hands  for  collection,  within  the  purview  of  the  act  re- 
ferred to. 

2.  The  prindiMd  question,  however,  is  as  to  whether  or  not 
the  guaranty  is  of  such  a  nature  that  the  plaintiff,  as  assignee, 
can  sue  upon  it  in  his  own  name.  The  guaranty  is  general  in  its 
terms,  not  being  a  stipulation  with  any  person  named.  The 
supreme  court  intimate  an  opinion  that  if  the  guaranty  had  been 
written  on  the  noteitmight  have  been  treated  as  a  mere  indorse- 
ment by  striking  out  all  but  the  name  of  the  guarantor,  but 
th&t  a  separate  guaranty  did  not,  like  an  indorsement,  run  with 
the  note,  but  must  be  limited  to  the  immediate  parties,  like  other 
choses  in  action.  But  such  a  distinction  is  expressly  contraxy 
to  L'Amoreaux  v.  HeurU,  5  Wend.  307,  where  it  was  held  that  an 
indorsed  guaranty  could  not  be  treated  as  a  mere  indorsement, 
but  was  a  special  contract  with  the  first  taker  just  the  s^me  as  if 
written  on  a  separate  paper. 

What  is  the  real  undertaking  or  promise  of  a  guarantor?  A 
guaranty  is  essentially  a  warranty  of  some  act  or  debt  of  an- 
other, an  undertaking  that  another  shall  perform  his  contract, 
the  latter  at  the  same  time  remaining  liable  for  his  own  default. 
The  warranty  may  be  either  of  a  prior  or  of  a  future  debt  or 
contract.  If  the  former,  there  must  be  some  good  consideration 
received  by  the  guarantor;  if  the  latter,  the  giving  of  credit  to 


Digitized  by 


Googit 


264  McLaren  v.  Watson's  Executors.  [New  York, 

the  person  whose  debt  or  contract  is  guaranteed  upon  the  faith 
of  the  engagement  of  secondary  liability  held  out  by  the  guar- 
antor is  sufficient  consideration  of  itself  to  support  the  guar- 
anty, upon  the  familiar  principle  that  consideration  for  a  promise 
may  consist  either  in  actual  benefit  to  the  promisor,  or  in  some 
prejudice,  suspension  of  right,  or  possibility  of  loss  to  the  party 
accepting  the  promise:  3  Burr,  1663;^  1  Wms.  Saunders,  211, 
note  2;  Jone8  y.  Ashbumham,  4  East,  455;  12  Wend.  381.' 

A  contract  of  guaranty  may,  like  other  contracts,  be  made 
with  the  person  specifically  named  to  be  answerable  for  another, 
and  if  accepted  by  the  person  to  whom  it  is  addressed  is  not 
negotiable,  but  can  be  enforced  only  by  that  person.  On  the 
other  hand,  it  may  be  a  general  guaranty  without  naming  4Uiy 
particular  person  to  whom  it  is  addressed.  In  the  case  of  other 
contracts,  as  where  an  offer  is  made  by  public  adTertisement  to 
pay  a  certain  price  for  goods  of  a  certain  kind  deliyered  at  a  cer- 
tain time  and  place,  a  general  offer  may  be  made  which,  when 
accepted,  becomes  a  contract  with  the  person  who  accepts  it: 
Cobham  t.  Upcotty  5  Yin.  Abr.  527,  cited  in  Fell  on  Ouaranties, 
44.  The  same  rule  applies  to  a  general  offer  of  guaranty  of  the 
debts  or  contracts  of  another,  as  is  shown  by  the  authorities: 
FhiUips  Y.  Bateman,  16  East,  356;  WaUon  y.  Dodaan,  3  Car.  & 
P.  163;  Bradley  y.  Gary,  3  Greenl.  233.'  The  undertaking  of 
guaranty  in  such  case,  though  general  in  offer,  becomes,  when 
accepted,  binding  between  the  guarantor  and  the  person  acting 
upon  the  faith  of  the  guaranty.  But  such  a  guaranty,  notwith- 
standing its  acceptance,  unless  made  negotiable  by  statute  or  by 
the  custom  of  merchants,  can  be  enforced  only  in  the  name  of  the 
direct  party  to  the  contract. 

There  is  a  distinction,  however,  between  an  ordinary  commer- 
cial guaranty,  as  of  a  credit  for  goods  purchased,  and  a  guaranty 
of  a  negotiable  bill  or  note.  In  the  former  case  the  guaranty  is 
of  some  specific  debt  or  debts  not  negotiable  in  the  hands  of  the 
creditor,  and  which  he  can  not  pass  away  to  another.  As  the 
primary  liability,  therefore,  can  go  no  further  than  the  first  par- 
ties, there  is  no  promise  by  the  guarantor  of  such  liability  to 
any  person  giving  a  subsequent  credit.  But  from  the  nature  of 
negotiable  paper  it  is  evident  that  a  general  guaranty  of  such 
paper  is  a  positive  promise  or  undertaking  to  become  liable,  for 
the  original  promisor's  default  in  its  payment,  to  any  person 
who  may  become  the  holder  of  it  on  the  faith  of  such  guaranty. 
The  promise  is  to  subsequent  indorsees  as  well  as  to  the  first 

1.  PUkms  Y.  Van  Mierop,  2.  Seaman  t.  8«aaum,  8.  8  GnoiL  934. 
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holder.  The  general  offer  of  guaranty  in  such  cases  is  an  offer 
of  an  indefinite  number  of  successive  guaranties.  Though  the 
guaranty  may  not  be  negotiable  in  itself,  it  is  a  collateral  promise 
to  each  person  who  may  in  turn  give  credit  to  the  note  so  guar- 
anteed; but  no  one  can  haye  a  ground  of  action  on  the  guaranty 
who,  after  having  become  a  party  to  the  contract,  i>arts  with  the 
note.  The  promise  of  the  guarantor  is  in  effect  as  follows:  **  I 
promise  to  any  person  who  may,  upon  the  faith  of  this  promise, 
become,  by  purchase,  discount,  or  otherwise,  the  bona  fide 
holder  of  tiiis  note,  to  pay  the  same  in  case  of  its  not  being  duly 
paid  when  at  maturily." 

The  consideration  of  such  guaranty  may  be  one  of  direct  ben- 
efit to  the  guarantor,  or  it  may  be  merely  the  value  of  the  note 
paid  at  his  request  and  on  his  credit  to  the  person  for  whose 
benefit  the  note  was  made.  The  latter  was  the  case  in  this  in- 
stance. It  is  not  necessary  to  the  validity  of  such  a  guaranty 
that  the  consideration  should  be  expressed  in  it  as  required  by 
the  statute,  in  other  cases  of  guaranty,  because  the  promise  is 
not  collateral  but  independent.  It  is  a  new  contract  upon 
which  the  plaintiff  in  the  present  case  took  the  note,  and  his 
exposure  to  loss  is  sufficient  consideration  to  support  it.  The 
only  authority  really  opposed  to  the  view  here  taken  is  UAmo- 
reaux  v.  HewU,^  before  cited.  Other  cases  apparently  adverse 
are  those  where  the  guaranty  is  not  general,  but  is  a  special 
agreement  with  a  person  or  persons  specifically  mentioned,  as 
in  Barrington*s  case,  2  Sch.  &  Lef .  113.  An  analogous  case  to 
the  present  would  be  one  where  a  well-known  capitalist,  in  con- 
sideration of  ample  security  and  a  commission,  should  by  pub- 
lic advertisement  guaranty  the  bills  of  a  bank  of  doubtful  credit. 
Such  a  guaranty  would  be  binding  when  accepted,  as  was  said 
in  Phillips  v.  Bateman,  16  East,  855,  and  would  go  with  each 
bill  of  the  bank  as  it  passed  from  hand  to  hand. 

The  opinion  here  expres3ed  is  supported  by  another  view  of 
the  law,  though  it  is  not  rested  upon  it:  The  "  custom  of  mer- 
chants" as  to  bills  of  exchange  is  not  merely  the  local  usage  of 
England;  it  is  the  usage  of  the  whole  commercial  world. 
It  passed  over  from  the  continent  to  England  with  the 
extension  of  commerce.  Hence  continental  writers  on  this 
subject,  such  as  Pothier,  are  cited  and  recognized  as  au- 
thorities in  England.  Though  the  practice  of  general  prof- 
fers or  undertakings  of  guaranty  of  negotiable  paper,  in- 
tended to  accompany  the  paper,  is  not  veiy  common  in  Eng- 


1.  6  Wand.  307. 
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land,  it  is  well  known  on  the  continent  of  Europe.  This 
guaranfy,  called  by  the  French  avai,  and  by  the  German  ciTiliana 
nvdUam,  is  given  either  by  indorsement  on  the  bill  or  by  a  se- 
parate writing.  By  the  French  code  the  guarantor  is  bound  in 
the  same  way  as  the  drawer  and  indorser:  Code  de  Commerce, 
liv.  1,  tit.  8,  sees.  141, 142.  The  same  law  exists  in  Belgium, 
Holland,  generally  in  Italy,  and  in  Germany.  Pothier  says 
that  the  guaranty  may  be  either  special  or  general,  the  latter 
giving  the  holder  the  same  right  of  action  that  any  party  may 
bave  against  the  drawer.  Hie  strict  form,  he  says,  is  to  write 
it  on  the  bill  itself,  but  it  is  commonly  made  by  a*  separate 
writing:  Pothier,  GorUrcU  du  Change,  pt.  2,  sec.  50.  The  same 
usage  and  legal  rule  prevail  in  Scotland:  1  Bell's  Com.  376. 
This  custom  has  probably  passed  over  to  New  York  from  our 
eaxlj  Dutch  colonists,  or  from  Scotch  and  French  merchants 
settled  among  us.  At  any  rate,  a  custom  of  general  and  inde- 
finite guaranty  of  commercial  paper,  either  on  the  paper  itself 
or  on  a  paper  referring  to  it,  is  well  known  among  the  business 
men  of  New  York,  and  it  is  with  the  understanding  that  the 
^^uaranly  passes  with  the  note. 

As  to  one  other  point  in  the  argument  it  is  sufficient  to  say, 
that  the  guarantor  does  not  stand  in  the  place  of  an  indorser, 
and  that  demand  and  notice  are  not  necessary  to  charge  the  for- 
mer. The  guarantor's  undertaking  is  not  conditional,  but  ab- 
solute, that  the  maker  shaU  pay  the  note  when  due,  or  that  the 
^^uarantor  will  pay  it:  AUen  v.  Rightmere,  20  Johns.  365  [11  Am. 
Dec.  288].  An  absolute  guaranty  waives  demand  and  notice  of 
non-payment:  Breed  v.  EiUhouse,  7  Conn.  528;  2  Kent's  Com.  124. 

I  have  seen  a  case  decided  in  the  supreme  court  since  this 
opinion  was  prepared,  which  seems  to  me  to  support  the  opin- 
ion  at  which  I  have  arrived  in  this  case:  Kiichell  v.  Bums,  24 
Wend.  456.  That  was  a  case  of  guaranly  on  a  note  payable  to 
S.  or  bearer,  and  the  guaranty  was  of  payment  to  S.  or  bearer. 
The  guaranly  was  held  good  in  the  hands  of  a  subsequent 
holder,  and  negotiable  of  itself,  not  as  a  mere  indorsement, 
striking  out  the  guaranty.  There  can  be  no  difference  between 
«  promise  of  guaranty  to  the  future  bearer  of  a  note  payable  to 
bearer,  and  the  same  promise  to  the  future  holder  of  a  note  pay- 
;able  to  order. 

An  affirmance  of  the  decision  of  the  supreme  court  in  this 
oase  would  leave  the  law  unsettled  and  contradictory,  while  a 
reversal  of  that  decision,  and  the  establishment  of  a  general  rule 
that  a  guaranty  of  negotiable  paper  in  any  form  may  be  en- 
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forced  by  any  one  taking  the  paper  on  the  faith  of  it,  will  Eom- 
plify  and  harmonize  the  law. 

By  Bbadish,  President  of  the  Senate.  Although  seyeral  points 
of  minor  importance  have  been  made  in  the  progress  of  this  case, 
the  main  question  presented  for  the  consideration  and  decision 
of  this  court,  is  whether  a  separate  guaranty  of  the  payment  of  a 
promissory  note  can  be  made  so  negotiable  as  to  run  along  with 
the  note,  and  be  available,  in  his  own  name,  in  the  hands  of  any 
bolder  of  the  note,  other  than  the  party  to  whom  the  guaranty 
was  originally  given?  This  question,  although  of  considerable 
general  importance,  is  of  peculiar  interest  to  a  commercial  com- 
munity. The  transfer,  from  hand  to  hand,  of  negotiable  paper, 
with  their  various  collateral  guaranties,  enters  so  constantly 
into  the  hourly  transactions  of  commerce,  that  it  is  of  great  im- 
portance that  the  law  determining  the  precise  character  and 
effect  of  these,  should  be  well'  settled  and  well  known.  Indeed, 
in  no  department  of  human  affiiirs  are  fixedness,  uniformity, 
and  general  knowledge  of  the  laws  so  important  and  necessary, 
«8  in  the  various  operations  of  trade  and  commerce.  Merchants 
contract  with  reference  to  the  laws.  Their  rights  and  their 
obligations  are  determined  by  them.  It  is  all  important,  there- 
fore, that  those  laws  should  be  fixed  and  known.  This  is  not 
more  essential  to  the  safety  than  it  is  to  the  prosperity  of  com- 
merce; and  should  be  kept  steadily  in  view  in  the  legislation 
and  judicial  proceedings  of  every  enlightened  government  that 
^ould  foster  and  protect  its  foreign  and  inland  trade. 

In  all  ages  of  the  world  it  has  been  the  policy  of  all  civilized 
nations  to  treat  commerce  with  great  favor  and  regard.  Its  ad- 
Tancement  and  protection  have  been  the  object  of  public  treaties; 
while  its  usages  have  constituted  no  inconsiderable  part  of  mu- 
nicipal and  international  law.  So  great  has  been  the  deference 
paid  to  the  custom  of  merchants,  that  it  has  not  only  been  re- 
ceived as  law  in  itself,  but  has  even  been  permitted  to  modify 
the  common  law  of  the  land.  In  England  so  early  as  the  reign 
of  James  I.,  Chief  Justice  Hobart  declared  the  custom  of  mer- 
<;hants  to  be  a  part  of  the  common  law,  of  which  the  judges 
ought  to  take  notice:  Variheath  v.  Turnery  Winch.  24;  and  Lord 
<3oke,  in  his  2  Institutes,  p.  404,  speaking  of  the  Lex  Mercatoria, 
-says,  '*  which,  as  bath  been  said,  is  part  of  the  laws  of  this 
realm." 

It  is  a  general  rule  of  the  common  law,  that  choses  in  action 
are  not  negotiable.  But  so  early  as  the  fourteenth  century,  in 
conformity  with  tihe  custom  of  merchants,  and  for  the  benefit  of 
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trade,  an  exception  was  made  to  this  general  rule  in  favor  of  for- 
eign bills  of  exchange;  and  in  the  seventeenth  century  a  similar 
exception  was  made  in  favor  of  inland  bills.  Promissory  notes, 
from  the  same  influence  and  with  the  same  view,  to  the  encour- 
agement of  trade,  came  very  soon  to  enjoy  the  same  favor,  and 
be  invested  with  the  same  general  characteristics.  They  contin- 
ued to  be  so  considered  and  so  treated  until  their  character  was 
drawn  in  question  by  Lord  Chief  Justice  Holt,  in  the  case  of 
Cletk  V.  MaHin,  in  1702:  2  Ld.  Raym.  757,  and  1  Salk.  129.  He 
denied  that  a  promissory  note,  by  the  custom  of  merchants,  had 
the  character  of  an  inland  bill  of  exchange;  or  that  an  action 
of  debt  could  be  maintained  upon  it  as  such.  The  several  cases 
of  PoUer  V.  Pearson,  2  Ld.  Baym.  759;  Burton  v.  Souier,  Id.  774; 
WUliams  v.  Gutting,  Id.  825;  and  BuOer  v.  Grips,  in  1703, 6  Mod. 
29,  followed  that  of  Glerk  v.  Martin,  and  adopted  its  doctrine. 
In  the  latter  case,  however,  the  court  adjourned  without  coming 
to  any  decision.  What,  therefore,  would  have  been  its  judg- 
ment, in  that  case,  was  at  the  time  considered  doubtful.  These 
doubts  as  to  what  was  the  law  upon  this  subject,  whether  orig- 
inating in  Lord  Holt's  excited  controversy  with  the  goldsmiths 
of  Lombard  street,  or  in  calm  and  deliberate  judgment,  is  im- 
material, they  led  to  the  enactment  of  the  statute  of  3  and  4 
Ann.  Without  here  stopping  to  con^der  the  much  agitated 
question,  whether  this  statute  was  the  enactment  of  new  law,  or 
merely  declaratory  of  that  which  had  before  existed,  but  which 
had  been  drawn  into  doubt  by  recent  decisions,  it  is  sufficient 
that,  so  far  as  regards  promissory  notes,  it  was  substantially  re- 
enacted  by  the  legislature  of  this  state  in  1788.  It  was  revised 
and  simplified  in  1801;  and  again  revised  and  incorporated  in 
the  revised  statutes  of  1830.  It  has  since  continued,  and  is 
now  the  law  of  this  state. 

The  question  here  arises,  whether  this  guaranty,  written  on  a 
separate  piece  of  paper,  can  be  brought  within  the  provisions  of 
this  statute,  so  as  to  make  it  negotiable  and  enable  the  holder  of 
the  note  and  guaranty  to  bring  an  action  on  the  latter  in  his 
own  name  ?  It  is  certain  that  the  guaranty  is  not  in  terms  em- 
braced within  the  statute;  and  it  would,  in  my  judgment,  be 
most  dangerous  to  extend  the  equity  of  the  statute  so  far  as  to 
include  this  case  within  its  undeflnable  limits.  Waiving  then, 
as  before,  the  question  whether  the  statute  be  the  enactment  of 
new,  or  merely  the  declaring  of  the  old  law;  and  even  admit- 
ting the  latter,  let  us  inquire  whether  that  custom  of  merchants, 
which,  for  the  benefit  of  trade,  made  the  promissoiy  note  nego- 
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idable,  can,  for  the  same  purpose,  be  made  to  apply,  with  like 
effect,  to  the  separate  guaranty  of  such  promissory  note  ?  It  is 
believed  that  no  such  custom  of  merchants  has  ever  existed,  or 
does  now  exist,  in  this  or  any  other  country;  and  on  the  con- 
traiy,  in  adopting  the  doctrine  advanced  on  the  part  of  the 
plaintiff  in  error  in  this  case,  this  court  would  be  carrying  the 
law  on  this  subject  one  step  beyond  the  legislation  or  known 
and  acknowledged  custom  of  merchants  in  any  countiy.  It  is 
true,  that  the  commercial  codes  of  France  and  Sx>ain  and  the 
edicts  of  some  of  the  German  states,  do  recognize  as  negotiable 
a  separate  guaranty  of  promissory  notes  and  bills  of  exchange. 
These  sejMurate  guaranties  are  called,  in  the  two  former  coun- 
tries, aval,  and  in  the  latter  avaUum.  But  in  their  character 
and  effect,  they  are  to  all  intents  and  purposes  indorsements. 
They  give  the  same  rights  and  impose  the  same  obligations.  To 
charge  him  who  has  given  the  aval  or  avaUum,  the  same  notice  of 
demand  and  non-payment  is  necessary.  The  French  code  is  as 
follows:  **  Le  donneur  d'aval  est  tenu  solidairement,  et  par  les 
memes  voir  que  les  tireurs  et  endorseurs,  sauf  les  conventions 
differentes  des  parties:"  Tom.  1,  tit.  8,  sec.  8,  art.  42.  The 
Spanish  code  declares:  *'  Si  Taval  est  congu  en  termes  gene- 
raux,  et  sans  restriction,  celui  qxii  le  foumit  repond  du  paiement 
de  la  lettre,  de  la  meme  mamiese  et  dans  les  memes  formes  que 
la  personne  dont  il  se  rend  garant:"  Sec.  6,  art.  478.  It  will 
thus  be  perceived  that  the  aval,  whether  on  the  note  or  bill 
itself,  or  a  separate  piece  of  paper,  and  it  may  be  either,  is  in 
effect  an  indorsement,  giving  the  same  rights  and  imposing  the 
same  and  no  other  obligations;  whereas  the  guaranty,  under  our 
laws,  is  a  special  and  absolute  contract  for  the  payment  of  the 
note  or  bill,  waiving  the  right  to  notice  of  demand  and  non-pay- 
ment, by  the  maker  or  acceptor.  In  adopting  the  doctrine  con- 
tended for,  therefore,  this  court,  while  it  would  impose  upon 
the  guarantor  all  the  obligations  of  an  indorserorone  who  gives 
an  avaly  would  deprive  him  of  the  important  right  to  notice,  en- 
joyed by  the  two  latter,  and  often  essential  to  the  safety  of  the 
party  entering  into  such  obligations.  The  court  would  thus,  as 
before  remarked,  carry  the  law  upon  this  subject  one  step  be- 
yond the  legislation  of  any  country,  or  any  known  custom  of 
merchants.  It  would,  in  short,  be  new  law,  and  for  its  estab- 
lishment would  require  the  exercise  of  legislative  rather  than  of 
judicial  power.  Hitherto  the  courts  of  this  state  have  wisely, 
I  think,  adhered  to  the  general  rule,  that  to  charge  a  party  as  an 
indorser  of  negotiable  paper,  his  name,  or  the  name  of  his  firm, 
must  be  written  upon  the  paper  itself,  or  un  allonge,    A  eepa- 
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rate  guaranty  of  such  paper  has  been  considered  only  as  a 
special  contract,  not  negotiable,  and  of  course  available  in  his- 
own  name  only  by  the  parfy  to  whom  it  was  originally  giyen. 

Our  courts  have  recognized  as  good,  indorsements  on  nego* 
tiable  paper  in  the  form  of  a  guaranly  and  in  terms,  negotiable, 
being  to  order  or  bearer,  but  on  the  ground  that  these  were  in 
effect  new  bills,  and,  therefore,  valid  as  such,  and  not  merely  aa 
guaranties  of  the  original  paper  so  indorsed.  This  v^as  the 
recent  case  of  KetchdL  v.  Bwma^  24  Wend.  456,  and  of  other 
previous  cases. 

It  is  true  our  statutes  do,  as  the  law  did  before,  authorize  a 
separate  acceptance  of  a  bill  of  exchange.  If  in  this  provision 
of  the  statute,  and  in  the  interests  of  commerce,  a  reason  is  sup- 
posed to  exist  equally  applicable  to  a  sejMurate  indorsement  or 
guaranty  of  the  payment  of  negotiable  paper,  let  the  aid  of  the 
legislature  be  invoked  to  give  that  provision  such  extension. 
This  court  has  no  power  to  do  so,  even  if  it  were  universally  ad- 
mitted to  be  desirable.  What  would  be  wise  or  desirable  law  is 
one  thing;  what  is  actually  the  law  may  be  another  and  a  very 
different  thing.  While  the  former  regards  exclusively  the  legis- 
ture,  the  judiciary  can  be  governed  only  by  the  latter.  In  this 
case,  therefore,  concurring  fully  in  the  judgment  of  the  supreme 
court,  and  in  the  satisfactory  reasons  given  for  that  judgment  in 
the  opinion  of  Justice  Cowen,  I  shall  vote  for  an  affirmance. 

On  the  question  being  put.  Shall  this  judgment  be  reversed  t 
three  members  of  the  court  answered  in  the  affirmative,  and 
twelve  in  the  negative.  Whereupon  the  judgment  of  the  supreme 
court  was  affirmed. 

GuAKANTT,  NiooTiABiLnT  or. — That  a  goaranty  to  a  particalar  person  of 
the  collectibility  of  a  negotiable  note,  indorsed  on  the  note,  is  a  contract  be« 
tween  the  immediate  parties  to  it,  is  a  point  to  which  the  principal  case  is 
cited  in  Van  Derveer  v.  Wright^  6  Barb.  550.  So  a  guaranty  of  a  bond  to  "  the 
present  owner  and  holder"  is  personal,  and  only  the  party  to  whom  it  is  given 
can  sue  thereon:  Smith  v.  Starr,  4  Hun,  125;  S.  C,  6  T.  &  C.  389.  So  a 
guaranty  of  a  note  or  bill  by  a  separate  instrument  is  not  negotiable:  Barlow 
V.  Myers,  64  N.  Y.  45.  But  a  general  guaranty  indorsed  upon  a  note  passes 
with  it:  Cooper  v.  Dedriek,  22  Barb.  518;  Webster  v.  Cobb,  17  IlL  466.  So  a 
general  guaranty  of  collectibility  indorsed  on  a  bond:  Cody  v.  Sheldon,  38 
Barb.  110.  In  Tinker  v.  AfcCauley,  3  Mich.  194,  a  general  guaranty  indorsed 
on  a  note  payable  to  bearer  was  held  not  to  be  negotiable.  The  principal  caas 
is  cited  as  authority  in  all  the  above-mentioned  decisions.  It  is  cited  gener- 
ally as  to  what  constitutes  a  negotiable  instrument  in  Dirckhead  v.  Brown,  5 
Hill,  643,  and  Van  AUtyne  v.  Van  Slyck,  10  Barb.  386. 

That  Guarantt  on  Nbootiabls  Notb  is  an  Original  undertaking  upon 
which  the  guarantor  is  liable  as  upon  a  promissory  note,  is  a  point  to  which 
the  principal  case  is  cited  in  Manrow  v.  Durham.  3  Hill,  585,  and  Ellia  ▼• 
Brown,  6  Barb.  298. 
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Lyon  v.  Jebomel 

[90  WSMDKLI^  485.] 
AUTHORITT  GONFIDBD  TO  JlTDOMENT  AND  DlSO&BTION    Or   AOBIIT,  whetlMT 

priTate  or  pablio,  imports  personal  trust  and  oonfidenoe,  and  can  not  be 
snbdelegated  by  sach  agent. 
Gahal  Commissionkbs  can  not  Delboate  to  an  engineer  or  other  snbor* 
dinate  the  anthority  conferred  upon  them  by  statute  to  enter  upon  land* 
of  citizens  and  take  and  use  their  property  *'as  they  may  think  proper^ 
in  constructing  the  canal,  that  authority  being  discretionary  in  its  nature; 
and  an  engineer  entering  upon  land  and  taking  materials  for  the  con- 
struction of  the  canal  without  the  express  direction  of  the  commissioner* 
is  liable  in  trespass. 

Ebbob  from  the  supreme  court  in  an  action  of  trespass  for  en- 
tering and  taking  certain  stone  from  the  plaintiff's  quarry.  The 
defendant  justified  on  the  ground  that  he  was  chief  engineer  of 
the  Oswego  canal,  and  took  the  stone  to  be  used  in  constructing 
the  canal  under  the  authority  conferred  by  statute  upon  the 
canal  commissioners.  It  appeared  that  the  taking  was  not  ex- 
pressly authorized  by  Mr.  Seymour,  the  commissioner  in  charge 
of  the  work;  and,  although  he  saw  the  work  as  it  progressed, 
he  testified  that  he  did  not  know  that  the  stone  was  taken  from 
the  plaintiff's  land,  but  supposed  it  was  taken  from  land  of  par- 
ties who  had  consented  thereto,  or  from  state  lands,  but  that  he 
would  have  sanctioned  the  taking  if  the  engineer  had  represented 
it  to  be  necessary.  Verdict  for  the  plaintiff,  a  motion  for  a  non- 
suit having  been  overruled.  The  defendant  moved  for  a  new 
trial  which  was  denied  by  Denio,  J.,  the  circuit  judge,  on  the 
ground  that  the  authority  conferred  by  statute  upon  the  canal 
commissioners  was  personal  and  could  not  be  delegated,  and  as 
the  taking  had  not  been  expressly  authorized  by  them  or  either 
of  them,  there  was  no  justification,  though  the  taking  might  have 
been  necessary  for  the  construction  of  the  work  and  though  the 
defendant  acted  in  good  faith.  His  honor's  reasoning  was  sub- 
stantially the  same  as  that  of  the  opinions  delivered  in  the  court 
of  errors.  The  supreme  court,  however,  granted  a  new  trial, 
15  Wend.  570,  and  under  their  decision  the  circuit  judge  directed 
a  nonsuit,  which  the  supreme  court  refused  to  set  aside,  and  the 
plaintiff  brought  error. 

S.  Stevens^  for  the  plaintiff. 

J.  A.  Spencer,  for  the  defendant. 

By  Walwobth,  Chancellor.  In  my  opinion  there  should  be  a 
reversal  of  the  judgment  of  the  supreme  court,  for  the  reasons 
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assigned  by  the  circuit  judge,  on  his  refusal  to  grant  a  new 
trial.  If  the  commissioners  had  the  right  to  enter  upon  the 
premises  of  the  plaintiff  and  take  the  stone,  it  does  not  follow 
that  their  agents  had  the  same  right.  Mere  executive  or  minis- 
terial powers  may  be  subdelegated,  but  not  judicial  or  discre- 
tionary powers.  Here  the  engineer  acted  even  without  the 
knowledge  of  the  conmiissioner,  for  the  reasonable  inference 
from  the  testimony  of  the  latter  is,  that  he  did  not  know  that 
the  plaintiff's  property  had  been  taken.  On  this  ground,  there* 
fore,  I  shall  vote  for  a  reversal  of  the  judgment  of  the  supreme 
court. 

I  have  serious  doubts  also  as  to  the  constitutionalily  of  the 
acts  of  the  legislature  under  which  the  property  of  the  plaintiff 
was  taken,  no  provision  having  been  made  whereby  the  ownei 
of  the  property  might  compel  the  payment  of  his  damages  or 
insure  ttie  compensation  to  which  he  was  entitled.  By  the  act 
of  1817,  the  officers  of  the  state  were  authorized  to  enter  upon 
the  lands  of  individuals  in  the  prosecution  of  their  duties  for 
purposes  other  than  that  of  taking  property.  By  the  act  of  1820, 
they  may  enter  upon  private  property  to  obtain  materials  for  the 
purposes  of  repair;  but  they  are  not  authorized  temporarily  to 
occupy  the  lands  of  individuals,  in  the  construction  of  the  pub- 
lic works,  and  then  leave  the  owners  of  the  property  to  obtain 
compensation  in  the  best  way  they  can;  and  y<et  such  was  the 
law  until  a  subsequent  provision  was  made  in  the  revised  stat- 
utes on  the  subject.  I  held  in  Bloodgood  v.  The  Mohawk  and 
Hudson  B.  B.  Company,  18  Wend.  17  [31  Am.  Dec.  313],  and 
am  still  of  the  same  opinion,  that  before  the  legislature  can  au- 
thorize the  agents  of  the  state,  and  others,  to  enter  upon  and 
occupy,  or  destroy,  or  materially  injure  the  private  property  of 
an  individual,  except  in  cases  of  actual  necessity,  which  will  not 
admit  of  delay,  an  adequate  and  certain  remedy  must  be  pro- 
vided, whereby  the  owner  of  such  property  may  compel  the  pay- 
ment of  his  damages  or  compensation.  No  such  provision  hav- 
ing been  made  in  the  act  of  1817,  nor  in  the  act  for  the  con- 
struction of  the  Oswego  canal,  I  should  be  inclined  on  this 
ground  also  to  reverse  the  judgment  in  this  case. 

By  Vebplanck,  Senator.  This  case,  as  argued  before  us  and 
in  the  court  below,  turns  exclusively  upon  the  single  and  very 
interesting  question  of  the  authority  of  an  inferior  officer  on  our 
public  works,  to  exercise  by  virtue  of  an  express  or  implied 
delegation  a  power  vested  by  statute  in  the  canal  commissioners. 
By  the  act  of  1817,  relating  to  the  Erie  and  Champlain  canals. 
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and  the  subsequent  laws,  extending  its  provisions  to  the  con- 
struction of  the  Oswego  canal,  it  was  made  **  lawful  for  the 
canal  commissioners  and  each  of  them,  by  themselves,  and  by 
any  agent  or  engineer  employed  by  them,  to  enter  upon,  take 
possession  of,  and  use  all  and  singular  any  lands,  waters,  and 
streams  necessary  for  the  prosecution  of  the  improvement,  and 
to  mako  all  such  canals,  feeders,  locks,  etc.,  as  they  may  think 
proper  for  making  such  improvements,"  etc.  Thus  a  large  dis- 
cretionary power  is  given  to  enter  upon  the  lands  of  any  citizen 
and  to  take  and  use  such  of  his  properly  as  may  be  thought 
proper.  The  authority  is  given  to  the  canal  commissioners 
jointly  or  severally,  to  be  exercised  in  their  discretion,  through 
any  proper  agent. 

In  all  cases  of  delegated  authority,  where  the  delegation  indi- 
cates any  personal  trust  or  confidence  reposed  in  the  agent,  and 
especially  where  such  personal  trust  is  implied  by  making  the 
exercise  and  application  of  the  power  subject  to  the  judgment 
or  discretion  of  the  agent  or  attorney,  the  general  rule  is,  that 
these  are  purely  personal  authorities,  incapable  of  being  again 
delegateil  to  another,  unless  a  special  power  of  substitution  be 
added.  From  an  early  period  of  our  law,  this  role  has  been 
laid  down  as  to  powers  given  by  will  or  deed  to  executors,  trus- 
tees, and  attorneys,  to  sell  lands,  make  leases,  etc. ;  and  modem 
decisions  have  extended  the  principle  to  the  less  formal  appoint- 
ments of  factors,  brokers,  and  other  commercial  agents.  How 
much  more  strongly  then  must  the  reason  and  policy  of  the  rule 
apply  to  the  delegation  of  authority  by  the  state,  to  its  high 
public  officers,  made  with  the  solemnity  of  a  legislative  act  ? 
llie  language  of  the  statute,  as  well  as  the  nature  of  the  trust 
itself,  shows  that  this  is  an  authority  confided  to  the  judgment 
and  discretion  of  the  commissioners  themselves,  for  the  impar- 
tial discharjTje  of  which  they  are  responsible  to  the  state. 

In  this  instance,  as  in  similar  cases  of  authority  to  represent 
private  individuals,  the  person  thus  intrusted  may  have  occasion 
to  depend  upon  scientific  or  professional  advice  for  the  guidance 
of  his  own  judgment.  He  may  even  in  matters  out  of  the  scope 
«jf  his  own  iaformation,  rely  entirely  upon  the  authority  of  his 
adviser  or  assistant.  Yet  he  is  still  bound  to  form  a  judgment 
for  himself,  and  to  assume  its  responsibility.  In  this  case  there 
was  no  exercise  of  any  judgment  or  discretion  whatever  by  the 
commissioners;  there  was  merely  such  a  general  reliance  on  the 
supervision  and  judgment  of  the  engineer,  as  might  amount  to 
an  implied  delegation  of  authority,  had  the  commissioner  been 
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authorized  by  law  to  make  such  a  substitutioii.  But,  as  the  cir* 
cuit  judges  before  whom  the  case  was  tried,  well  stated  it,  "  it 
is  the  judgment  of  the  commissioners,  or  one  of  them,  which  ia 
to  determine  the  propriety  of  the  entry,  «and  not  that  of  the 
agents,"  etc.  **  Such  is  the  obvious  construction  of  the  statute. 
A  contrary  construction  would  be  unreasonable  and  extravagant. 
The  power  conferred  is  one  of  the  most  important  character; 
nothing  less  than  taking  of  the  property  of  a  citizen  without  hi» 
consent.  Yet,  by  the  construction  contended  for,  this  is  con- 
ferred upon  any  and  every  engineer,  superintendent,  and  agent, 
whom  the  commissioners  may  employ,  down  to  the  chain-bear- 
ers." Judge  Denio  has,  in  his  opinion  on  the  motion  for  a  new 
trial,  fully  examined  the  statutes  bearing  on  this  subject:  and 
to  these  views,  as  well  as  to  those  expressed  upon  the  general 
merits  of  the  case,  I  can  add  nothing.  I  fully  concur  with  his 
opinion  here,  as  I  have  repeatedly  done  on  other  occasions  when 
it  has  been  my  lot  to  support  the  decisions  of  that  able  judge  at 
circuit,  or  as  vice-chanceUor,  against  those  of  higher  tribunals. 
I  have  only  to  add,  that  it  is  of  the  greatest  public  importance 
to  establish  the  general  rule  of  agency,  that  "  delegated  author- 
ity can  not  be  delegated  again,  without  special  power  so  to  do," 
as  governing  the  official  powers,  acts,  and  contracts  of  our  state 
officers.  If  there  be  any  inconvenience  in  the  strict  construc- 
tion of  the  statutes  as  to  the  canal  commissioners,  who  must  so 
frequently  act  upon  the  advice  and  authoriiy  of  engineers,  that 
inconvenience  can  be  easily  remedied  by  legislation  (as  indeed  it 
appears  to  have  been  partially  done  as  to  repairs),  which  can 
vest  the  authoriiy  to  exercise  the  power  of  the  state  in,  some  des- 
ignated subordinate  officer,  or  prescribe  the  mode  in  which  any 
special  power  may  be  delegated.  But  when  we  consider  what 
large  discretionary  powers  are  frequently  vested  in  our  state  offi- 
cers, and  especially  in  the  comptroller,  in  respect  to  the  great 
pecuniary  concerns  of  the  state,  its  loans,  deposits,  contracts, 
etc. ,  we  can  not  but  perceive  the  immense  hazards  to  which  they 
will  be  exposed,  if  these  powers  can  be  exercised  so  as  to  bind 
the  state  by  any  subdelegation,  express  or  implied,  not  author- 
ized by  the  letter  of  the  statute.  If  we  once  depart  from  the 
safe  and  just  rule,  established  by  old  authorities  and  frequent 
decisions  in  cases  of  private  right,  we  may  hereafter  expose  great 
public  interests  to  be  sacrificed  by  the  acts  of  clerks,  brokers,  or 
agents,  exercising  the  authority  of  our  state  officers,  under  some 
loose  discretionary  delegation,  perhaps  extended  by  usage  and 
implication.     If,  unhappily,  such  a  case  should  hereafter  arise. 
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the  assertion  and  application  of  the  old  common  law  principle, 
either  legislatiTelj  or  judicially,  after  having  once  set  it  aside, 
might  be  then  hard  and  inequitable,  and  would  certainly  subject 
the  state  to  censure  and  odium.  For  this  reason,  especially  as 
it  is  quite  evident  that  this  court  agrees  with  this  view  of  the  law 
of  the  case,  I  am  anxious  that  our  present  decision  should  stand 
as  a  strong  and  clear  precedent  upon  this  ground  alone,  uncon- 
nected with  any  other  question  which  may  hereafter  leave  a  doubt 
as  to  the  precise  principle  settled. 

Hie  chancellor,  whilst  agreeing  that  the  discretionary  power 
is  giveii  by  statute  to  the  canal  commissioners,  and  can  not  be 
delegated  to  another,  has  suggested  another  ground  for  reversal. 
I.imderstand  it  to  be  this:  that  as  the  acts  which  regulated  the 
construction  of  the  work,  for  which  the  stone  was  taken  and 
the  illegal  entry  made,  do  not  provide  for  the  compensation  of 
the  owner  in  such  cases,  the  taking  will  fall  within  the  prohibi- 
tion of  the  constitution,  declaring  that  ''private  property  shall 
not  be  taken  for  public  use  without  just  compensation."  This 
involves  not  only  the  right  interpretation  of  a  great  constitu- 
tional provision,  but  also  that  of  two  or  more  legislative  acts. 
It  may  perhajm  be  doubted,  whether  the  constitutional  provision 
intends  anything  more  than  to  prescribe  to  the  legislature  the 
duty  of  providing  for  such  compensation  in  some  way  or  other: 
either  before  granting  authority  to  take  private  property,  or  after 
it  is  granted.  It  may,  on  the  other  hand,  be  held  to  require 
that  the  private  right  should  not  be  divested,  until  just  compensa- 
tion had  been  actually  made  or  tendered,  so  that  a  mere  pro- 
vision by  law  for  obtaining  compensation  would  not  be  suffi- 
cient. My  own  strong  conviction  of  the  great  republican  duty 
of  supporting  private  rights  against  public  power,  would  incline 
me  to  concur  in  the  opinion  expressed  by  the  chancellor.  But 
we  are  not  now  advised,  as  a  court — scarcely  any  of  us  as  in- 
dividuals— of  the  decisions  or  reasoning  of  our  own  state  courts, 
bearing  on  this  point;  nor  of  those  of  the  courts  of  the  United 
States,  if  there  be  any  upon  the  similar  provision  in  the  consti- 
tution of  the  United  States.  Neither  is  it  by  any  means  clear, 
that  some  of  the  acts  in  force  at  the  period  of  the  construction 
of  the  Oswego  canal,  did  not  provide  sufficient  means  of  com- 
pensation in  such  cases.  The  chief  justice  intimates  that  a  just 
and  reasonable  construction  of  those  acts  would  justify  the  canal 
appraisers  in  allowing  a  claim  for  damages.  Neither  the  consti- 
tutional point,  nor  that  of  the  interpretation  of  these  statutes, 
were  raised  at  the  trial  or  in  the  supreme  court.    They  have  not 
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been  ozamined  in  the  able  and  lucid  argmnent  of  the  case  be- 
fore US,  by  eminent  counsel,  nor  have  they  been  presented  to  ua 
on  their  points,  nor  have  we  been  furnished  with  such  references 
to  the  authorities  as  might  enlighten  our  conclusions.  I  must, 
therefore,  decidedly  protest  against  any  judicial  expression  of 
opinion,  which  will  place  our  reversal  of  the  judgment  of  the 
supreme  court  upon  reasons  which  have  not  been  examined  nor 
discussed  in  the  argument  before  us. 

•  The  most  learned  and  venerable  of  all  judicial  authorities,  baa 
given  an  impressive  testimony  to  the  necessity  of  legal  argu- 
ment in  cases  of  doubt  and  difference,  for  the  guidance  of  the 
most  experienced  judges,  and  has  ascribed  to  it  a  weight  and 
efficacy  beyond  the  reach  of  unassisted  human  reason.  That 
aid  is  peculiarly  required  in  our  court.  When  a  question  has 
been  "  eviscerated"  (to  use  the  strong  expression  of  a  lay  mem- 
ber of  the  appellate  court  of  Great  Britain),  by  the  previous 
examination  of  the  courts  below;  by  the  selection  of  the  special 
points  of  appeal;  by  the  collection  of  authorities,  and  by  the 
arguments  of  counsel,  this  court  may  arrive  at  the  soundest  con- 
clusions more  slowly  indeed,  but  more  surely  than  the  learned 
tribunals  whose  decisions,  made  under  the  overwhelming  press 
of  business,  we  are  called  upon  deliberately  to  review.  With- 
out that  aid,  in  some  form  or  degree,  we  are  probably  more 
liable  to  err  than  other  courts.  Under  this  conviction,  many  of 
us  concur  in  placing  our  decision  of  reversal  exclusively  upon 
the  reasons  and  grounds  so  fully  and  ably  argued  before  us. 

By  Bbadish,  President  of  the  Senate.  This  was  an  action  of 
trespass  for  breaking  the  plaintiff's  close,  and  taking  and  carrying 
away  stone  from  his  quarry  for  the  construction  of  three  locks 
on  the  Oswego  canal.  The  defense  was,  that  Jerome  was  the 
principal  engineer  on  that  work,  and  as  such,  was  authorized  to 
perform  the  acts  complained  of  as  a  trespass.  This  case,  there- 
fore, involves  the  important  subject  of  the  powers  and  liabili- 
ties of  public  officers,  in  the  discharge  of  their  official  duties. 
These,  in  the  present  instance  are:  1.  Either  derived  from  the 
general  or  special  law,  applicable  to  the  case;  2.  Or  result  from 
the  nature  of  the  office  itself. 

The  statute  of  1834,  c.  279,  sec.  1,  directing  the  construction 
of  the  Oswego  canal,  refers  to  the  third  section  of  that  of  1817, 
in  relation  to  the  Erie  and  Champlain  canals,  for  the  powers 
and  duties  of  the  canal  commissioner,  and  all  Subordinate 
officers  and  agents  to  be  employed  on  the  work  in  question. 
That  section  gives  to  the  canal  commissioner,  and,  I  think,  to 
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him  exclosiTelj^  the  important  judicial  power  of  determining,  in 
all  cases,  the  necessity  and  expediency  of  appropriating  the 
lands  or  property  of  individual  citizens  to  the  public  use,  in  the 
construction  of  the  work  in  question.  This  is  an  exceedingly 
delicate  and  important  power,  and  only  exists  in  the  state  by 
virtue  of  her  right  of  eminent  domain  as  sovereign.  In  expressly 
granting  this  power,  a  confidence  in  the  grantee  of  the  power 
as  to  its  exercise  is  implied.  It  can  not,  therefore,  be  delegated. 
It  must  be  exercised  by  the  grantee  in  person,  and  not  by  proxy 
or  substitute.  The  commissioner  can  act  by  others.  He  must 
judge  himself.  He  only  can  decide  upon  the  necessity  or  ex- 
pediency in  any  case  of  appropriating  private  property  to  pub- 
lic use;  but  he  may  employ  his  subordinate  officers  or  agents  to 
carry  such  decision  into  effect.  Such,  I  think,  is  the  fair  inter- 
pretation as  well  of  the  special  as  of  the  general  law  applicable 
to  this  case;  so  also  are  the  authorities:  See  statutes  of  1817,  c. 
263,  sec.  3;  statutes  of  1820,  c.  202,  sec.  3;  1  B.  S.  220,  sees. 
15,  IG;  Vanderheyden  v.  Young,  11  Johns.  150;  Rogers  and 
Magee  v.  Bradshaw,  20  Id.  735;  OUbert  v.  Columbia  Ihimpiks 
Co.,  3  Johns.  Cas.  107;  Jerome  v.  Boss,  7  Johns.  Ch.  315  [11 
Am.  Dec.  484);  Wheelock  v.  Young  and  PraU,  4  Wend.  647. 

From  the  record  it  does  not  appear  that  Mr.  Seymour,  the 
canal  commissioner,  having  charge  of  this  public  work,  had 
directed  the  appropriation  of  the  materials  in  question  to  the 
public  use;  or  determined  the  necessity  or  propriety  of  such  ap- 
propriation. Nor  does  it  appear  that  the  defendant  had  any 
authority  to  make  the  appropriation  in  question,  derived  either 
from  any  general  or  special  directions  of  the  canal  commis- 
sioner to  Uiat  effect;  on  the  contrary,  it  does  appear  that  the 
commissioner  expressly  directed  the  stone  for  the  work  in  ques- 
tion to  be  taken  from  the  quany  belonging  to  the  state.  It  is 
undoubtedly  true,  that  the  engineer  supposed  that  he  was  com- 
plying with  such  directions,  and  that  the  quarry  from  which  the 
stone  in  question  was  taken,  did  belong  to  the  state.  It  was 
doubtless  a  mistake;  and,  therefore,  not  a  willful  trespass.  But 
it  was  still  a  trespass,  for  which,  when  discovered,  due  amends 
should  have  been  immediately  made. 

It  only  remains  to  inquire  whether  any  authority  to  make  the 
appropriation  of  the  materials  in  question,  resulted  from  the 
nature  of  the  office  of  principal  engineer  exercised  by  the  de- 
fendant? This  inquiry  has  been  virtually  answered  already  in 
what  has  been  said  upon  the  first  point.  If  that  be  correct,  it 
is  conclusive  of  this  point  also.     The  power  in  question,  as  weU 
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as  eyeiy  other  to  be  exercised  by  the  public  officers  and  agentb. 
in  the  construction  of  the  Oswego  canal,  is  derived  either  from 
the  general  law,  or  the  special  statute  authorizing  that  work,  or 
from  that  to  which  the  special  statute  expressly  refers.  We 
have  already  seen  that  this  power,  thus  derived,  is  given  exclu- 
sively to  the  canal  commissioner,  and  could  only  be  exercised  by 
that  officer  himself  in  person.  This,  if  correct,  is  conclusive  of 
the  whole  case.  The  engineer  possessed  no  power  not  derived 
either  from  the  general  law  or  special  statute.  Neither  the  one 
nor  the  other  gave  him  the  power  in  question.  Nor  is  that 
power  independent  of  the  general  law  and  the  statute  either  an 
incident  of  the  office  of  principal  engineer,  or  necessary  to  the 
exercise  of  the  other  imquestionable  powers,  or  the  due  dis- 
charge of  the  acknowledged  duties  of  that  office.  It  follows, 
then,  that  the  defendant  did  not  possess  the  power  in  question, 
neither:  1.  By  the  general  or  special  law;  or  by  any  directions 
general  or  special  given  him  by  the  canal  commissioner  having 
charge  of  the  work;  nor,  2.  As  an  incident  of  the  offioo  of 
principal  engineer.  It  thence  follows  that  the  defendant  was, 
in  this  case,  a  trespasser;  and,  as  such,  is  liable  in  damages  to  the 
plaintiff  in  this  action. 

Upon  these  grounds,  I  am  of  opinion,  that  the  judgment  of 
the  supreme  court  is  erroneous,  and  should  be  reversed  with 
costs. 

On  the  question  being  put,  Shall  this  judgment  be  reversed? 
all  the  members  of  the  court  present,  who  had  heard  the  argu- 
ment of  the  cause,  answered  in  the  affirmative.  Whereupon 
the  judgment  of  the  supreme  court  was  reversed. 

Official  ob  Piuvate  Authokitt  Involving  Personal  Discretion  and 
judgment  can  not  be  delegated  to  another  by  the  public  or  private  agent  upon 
whom  it  ia  conferred:  Hieka  v.  Dorn,  9  Abb.  Pr.  N.  S.  53;  S.  C,  42  N.  Y. 
51;  St,  Peter  v.  Deniaon,  58  Id.  421  (both  of  which  were  cases  of  an  at* 
tempted  aubdelegation  of  authority  by  the  canal  commissioners);  Curtis  v. 
Leavitt,  15  N.  Y.  190;  The  Ccd\fom%a,  1  Saw.  603,  all  citing  Ly<m  ▼. 
Jercme,  It  is  cited  also  in  Ten  Broeck  v.  SherriU,  71  N.  Y.  279,  as  to  whal 
constitutes  a  sufficient  appropriation  of  property  by  the  canal  commissionerfe. 


American  Insurance  Co.  v.  Bryan. 

[36  WEin>ELL,  663.] 

Insubanob  against  Loss  by  *' Thieves"  in  a  marine  policy  coTors  a  loss  bj 
simple  larceny  as  well  as  a  loss  by  "assailing  thieves.*' 

Insurance  against  Loss  bt  Barratry  of  the  roaster  or  mariners  inclndea 
losses  by  larceny  or  embezzlement  committed  by  the  master  or  crew. 
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Ebbob  from  the  supreme  court  in  an  action  originally  brought 
in  the  superior  court  of  New  York  city,  on  a  policy  of  insurance, 
on  goods  shipped  on  a  certain  vessel.  The  insurance  was  against 
perils  "  of  the  seas,  pirates,  rovers,  thieves,  barratry  of  the 
master,  and  mariners,"  etc.  The  evidence  showed  that  part  of 
ihe  goods  were  lost,  but  whether  by  being  stolen  by  members  of 
the  crew,  or  by  other  persons,  did  not  appear.  The  chief  jus- 
tice, before  wbom  the  case  was  tried,  charged  the  jury  in  sub- 
stance, that  a  loss  occasioned  by  the  stealing  or  embezzlement 
■of  the  goods  by  the  crew  or  by  any  other  persona  was  a  loss 
within  the  policy,  and  would  warrant  a  recovery  in  this  action, 
there  being  counts  for  a  loss  by  *'  thieves"  as  well  as  for  a  loss 
by  barratry,  to  which  the  defendants  excepted.  Verdict  and 
judgment  for  the  plaintiffs,  and  the  defendants  brought  error  to 
ihe  supreme  court,  where  the  judgment  was  afi&rmed,  1  Hill, 
^,  when  the  defendants  brought  error  to  this  court. 

S.  Stevens,  for  the  plaintiffs  in  error. 

B.  D,  SiUiman,  for  the  defendants  in  error. 

By  Walwobth,  Chancellor.  The  policy  in  this  case  contains  the 
usual  clause  inserted  in  most  of  the  American  and  English  pol- 
icies insuring  against  thieves  and  against  the  barratry  of  the 
master  and  mariners.  The  evidence  left  it  a  matter  of  doubt, 
whether  the  goods  were  embezzled  by  some  of  the  mariners  em- 
ployed about  the  ship  or  steamboats,  or  by  other  thieves.  The 
declaration  contains  several  counts,  some  charging  the  loss  to 
have  been  occasioned  by  barratry,  and  others  charging  it  to 
have  been  by  thieves.  The  case,  therefore,  presents  two  ques- 
tions for  our  consideration:  First,  whether  the  word  thieves,  in 
this  policy,  covers  a  loss  occasioned  by  a  simple  larceny,  unac- 
•companied  by  open  force  or  violence,  by  persons  other  than  the 
masters  and  crews  of  the  ship  or  steamboats  in  which  the  goods 
were  transported?  and,  secondly,  whether  the  insurance  against 
barratry,  covers  a  fraudulent  or  felonious  embezzlement  or  steal- 
ing of  the  goods  by  the  master  or  crew? 

I  had  occasion  to  express  my  opinion  upon  the  first  question 
several  years  since,  in  the  case  of  The  Atlantic  Insurance  Co.  v. 
Storrow  and  Boyd,  5  Paige,  292.  In  that  case,  I  arrived  at  the 
•conclusion  that  the  elementary  writers,  who  held  that  the  term 
thieves  in  the  policy  only  meant  assailing  thieves,  had  followed 
the  language  of  the  continental  writers  on  this  subject,  without 
adverting  to  the  difference  in  the  language  of  their  policies 
from  that  which  was  contained  in  those  of  England  and  Amer- 
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ica.  Bj  referring  to  the  marine  ordinance  of  Louis  XIV., 
promulgated  in  1681,  book  3,  tit.  6,  art.  26,  which  enumerates 
the  risks  assumed  bj  the  underwriter,  where  there  are  no  spe- 
cial stipulations  on  the  subject  in  the  policy,  it  will  be  seen  that 
neither  the  word  thieves  nor  barratry  is  used;  and,  so  far  as  I 
havo  been  able  to  discover,  the  only  word  used  in  any  of  the 
continental  policies  to  cover  any  kind  of  theft,  except  what  is 
included  in  the  term  barratry,  is  the  French  word  piUage,  or  its 
equivalent.  This  term  piUage  imports  latrocination,  or  robbery 
by  force  or  violence,  and  not  a  simple  larceny  merely.  Merlin 
defines  it  to  be  the  plundering,  ravaging,  or  carrying  off  of  goods, 
commodities,  or  merchandise,  by  open  force  or  violence.  Pillage 
c'est  de  gat,  le  ravage  et  Tenlevement  de  effets,  de  denrees,  ou 
de  merchandizes,  a  force  ouverte:  23  Merlin's  Bepert  de  Juris. , 
art.  Pillage. 

The  term  thieves,  in  our  policies,  is  not  intended  as  a  mere 
translation  of  the  word  pillage^  used  in  the  ordinance  of  Louis 
XTV.,  and  in  the  present  commercial  codes  of  France  and  other 
continental  powers:  See  Code  de  Com.  Francaise,  book  2,  tit. 
10,  art.  350;  Lafond,  D'Assur.  Marit.  101,  sur  la  Police  D'An- 
vers;  and  Code  de  Com.  D'Espagne,  by  Foucher,  p.  292,  art  861. 
By  a  reference  to  the  continental  policies,  as  collected  by  Lafond, 
and  to  those  of  England  and  the  United  States,  it  will  be  seen 
that  the  language  of  the  continental  policies  is  in  a  great  many 
other  respects  entirely  dissimilar  from  the  language  of  English 
and  American  policies.  In  the  absence  of  any  judicial  decision 
to  the  contrary,  therefore,  the  most  that  can  be  inferred  from 
the  elementary  writers  on  the  subject  is  that  the  iAvm  pillage^  in 
the  continental  policies,  does  not  include  simple  larceny;  and 
that  the  term  thieves,  in  our  policies,  does  not  include  theft  per- 
petrated by  the  master  or  mariners,  so  that  losses  by  larcenies 
of  this  last  description  must  fall  upon  the  assured,  where  there  is 
no  insurance  against  barratry  by  the  master  and  the  crew.  Mar- 
shall, who  wrote  in  1802,  appears  to  consider  it  as  settled  that 
the  word  thieves  in  a  policy,  only  means  assailing,  thieves,  or 
those  who  assail  or  rob  the  ship  by  violence  from  without;  but 
to  show  that  this  was  not  considered,  even  in  England,  as  the 
settled  construction  of  the  word  thieves  in  the  policy,  at  that 
time,  it  is  only  necessary  to  refer  to  the  work  of  Mr.  Justice 
Park,  the  fifth  edition  of  which  was  published  under  his  own  in- 
spection in  the  same  year  that  Marshall  wrote.  After  referring 
to  what  is  said  by  Malyne  and  by  Boccus  on  this  subject,  espe- 
cially by  the  latter,  he  adds:  "  It  was  thought  proper  thus  to 
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state  the  opuiion  of  this  learned  writer  upon  the  subject,  the  law 
of  England  in  this  respect  being  silent,  though  his  reasoning 
c^n  this  subject  is  by  no  means  conclusive  as  to  English  insur- 
ances, on  account  of  the  express  terms  of  the  contract :"  Park 
on  Ins.  25.  And  Mr.  Hughes,  who  wrote  twenty-six  jqqxb  after- 
wards, does  not  consider  the  question  as  settled,  that  the  word 
thieves  may  not  include  losses  by  theft  committed  by  persons  on 
.  ship  board  as  passengers,  where  the  loss  occurs  without  the  fault 
of  the  assured:  Hughes  on  Ins.  232. 

Upon  the  second  question  there  appears  to  be  very  little  room 
to  doubt  that  an  insurance  against  barratry  by  the  masters  and 
mariners  includes  larcenies  and  embezzlements  of  the  goods  in- 
sured, either  by  the  master  or  the  crew,  other  than  mere  petty 
thefts.  By  the  ancient  law  of  France,  according  to  Yalin,  the 
insurer  was  answerable  for  the  barratry  of  the  master  and  crew 
without  any  express  provision  in  the  policy  to  that  effect;  but 
not  until  the  owner  of  the  goods  insured  had  exhausted  his  rem- 
edy against  the  master  for  tiie  loss  sustained :  See  Yalin's  Comm. 
upon  the  Ordin.  of  Louis  XTV.,  by  Becave,  vol.  2,  p.  303.  The 
ordinance,  however,  declared  the  insurer  not  liable  for  barratry 
of  the  master  and  mariners,  where  he  was  not  by  the  terms  of  the 
policy  charged  with  a  loss  by  barratry.  The  same  provision  is 
contained  in  the  commercial  code  of  Napoleon,  and  in  the  com- 
mercial code  of  Spain,  promulgated  by  Ferdinand  Vil.  in  1829. 
But  where,  by  the  terms  of  the  x>olicy,  the  insurers  take  upon 
themselves  the  risk  of  barratry  by  the  master  and  mariners, 
known  to  the  continental  lawyers  by  the  terms  barratry  of  the 
patron,  they  are  answerable  absolutely  for  any  damage  resulting 
from  the  acts  of  the  master  or  crew,  either  by  reason  of  igno- 
rance, rashness,  malice,  change  of  route,  larceny,  or  otherwise; 
and  such  is  also  the  law  of  Holland,  according  to  Yalin:  See  2 
Becave's  Yalin,  303.  The  meaning  of  the  term  barratry  in  Brit- 
ish and  American  policies  is  not  quite  as  extensive;  but  it  un- 
questionably includes  every  act  of  the  master  or  mariners  of  a 
criminal  or  fraudulent  nature,  tending  to  their  own  benefit  and 
to  the  prejudice  of  the  owners  or  charterers  of  the  vessel.  In 
the  language  of  Mr.  Justice  Aston,  in  VaRejo  v.  Wheeler,  Cowp. 
156,  it  includes  every  species  of  fraud,  knavery,  or  criminal  con- 
duct in  the  master,  by  which  the  owners  or  freighters  are  in- 
jured; and  it  is  equally  extensive  in  its  meaning  when  applied  to 
the  conduct  of  the  mariners,  except  that  it  may  not  include 
petty  thefts:  1  PhU.  on  Ins.  239.  I  have  no  doubt,  therefore, 
that  the  stealing  or  embezzlement  of  the  property  in  controversy, 
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in  this  case,  if  perpetrated  by  the  master  or  mariners  of  the 
ship,  or  of  any  of  the  steamboats  upon  which  the  goods  were 
transported,  was  an  act  of  barratry  covered  by  the  policy. 

For  these  reasons,  I  think  the  charge  of  the  judge  who  tried 
the  cause  was  not  erroneous;  and  that  the  judgment  of  the 
supreme  court  sustaining  the  decision  of  the  superior  court  of 
the  city  of  New  York  should  be  afi&rmed. 

Verpianck,  Senator,  also  delivered  an  opinion  in  favor  of  af- 
firming the  judgment,  of  which  the  following  is  a  synopsis: 

The  charge  unquestionably  misled  the  jury,  if  under  the  clause 
against  barratry  by  the  crew  the  insurers  are  not  liable  for  their 
thefts,  at  least  witiiout  proof  that  there  was  no  want  of  due  care 
by  the  master.  The  meaning  of  the  word  barratry  in  its  English 
use  is  well  settled  since  the  time  of  Lord  Mansfield's  series  of 
decisions  on  insiurance  law.  It  includes,  as  was  said  by  him, 
"  whatever  is  a  cheat,  a  fraud,  a  cozening,  a  trick  by  the  master:'' 
VaUejo  V.  Wheeler,  Cowp.  154;  or,  as  stated  by  Judge  Aston,  it 
comprehends  '*  every  species  of  fraud,  knavery,  or  criminal  con- 
duct, by  which  the  owner  or  freighter  is  injured."  Lord  Ellen- 
borough's  definition  is  substantially  the  same:  Earle  v.  Bouy- 
crofl,  8  East,  126.  Chancellor  Kent  sums  up  the  definitions  of 
barratry  as  follows:  **  It  means  fraudulent  conduct  of  the 
master  in  his  character  of  master,  or  of  the  mariners.  It  includea 
«ven  breach  of  trust  committed  with  dishonest  views."  These 
definitions  are  generally  given  in  cases  of  barratry  by  masters, 
but  they  apply  also  to  barratry  by  the  crew.  **  Barratry  of 
mariners,"  therefore,  in  a  policy  of  insurance  must  include  all 
fraud,  knavery,  breach  of  trust,  or  other  criminal  conduct  on 
their  part  whereby  the  assured  suffers  loss.  Hence  it  covers 
embezzlement.  It  has  been  so  held  as  to  embezzlement  by  the 
master  and  by  carriers  and  their  servants  generally:  See  Boehm 
V.  Combe,  2  Man.  &  Sel.  172. 

It  is  true  that  the  ship  owner  is  liable  for  losses  to  shippers 
from  the  theft  and  pilfering  of  the  crew,  and  that  the  crew  may 
be  liable  to  contribute  from  their  wages  for  the  reparation  of 
such  losses.  But  the  express  object  of  an  insurance  against 
barratry  is  to  exempt  the  shipper  ffom  the  risk  of  the  ship- 
owner's solvency,  and  from  the  difficulty  of  showing  exactly  how 
a  loss  occurred.  It  leaves  the  insurer,  after  being  substituted 
to  the  rights  of  the  assured  by  paying  the  loss,  to  follow  out  and 
asueii  those  rights.  It  has  been  laid  down  that  insurers  are  not 
itnswerable  for  any  breach  of  trust  by  the  mariners  to  the  same 
•extent  as  for  that  of  the  master,  for  the  reason  that  the  assured 
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as  presumed  to  hare  more  conixol  over  the  crew,  and,  from  the 
little  trast  ordinarily  reposed  in  them,  to  be  answerable  for  their 
conduct  to  a  greater  degree;  but  that  with  this  distinction  an 
«ct  of  barratry  of  the  crew  does  not  differ  from  a  similar  act  by 
the  master;  and  the  insurers  are  answerable  for  any  loss  occa- 
sioned by  the  barratry  of  the  mariners,  if  with  due  caution  and 
<Uligence  it  could  not  have  been  prevented,  but  are,  in  general, 
not  liable  for  petty  thefts  and  embezzlements,  since  they  might 
have  been  prevented:  1  Phil.  Ins.  (1st  ed.)  238;  Pipan  v.  Cope, 
1  Camp.  434.  The  presumed  control  of  the  crew  by  the  assured 
through  the  master  in  the  case  of  an  insurance  on  a  shipment  of 
goods  is,  however,  puifely  theoretical,  the  shipper  generally 
having  in  fact  no  greater  control  than  the  insurer. 

Barratry,  or  criminal  knavery,  of  mariners,  including  there- 
under embezzlement  of  the  goods,  is  a  peril  insured  against. 
The  insurer  is  prima  /acie  liable  for  a  loss  from  that  cause;  but 
if  the  barratrous  act  arose  from  the  master's  fault  or  negligence 
«hort  of  actual  barratry  in  him,  the  insurer  is  not  liable  imless  he 
has  insured  specially  against  such  negligence,  any  more  than  he 
would  be  liable  for  a  loss  by  shipwreck  occurring  through  the 
master's  ignorance  or  inattention,  and  not  specially  insured 
against:  3  Kent's  Com.  300.  The  burden,  however,  is  on  the  in- 
surer to  show  that  a  loss  by  barratry  of  the  crew  for  which  he 
is  prima  facie  liable  was  caused  by  the  master's  f^ult  or  negli- 
gence.  The  rule,  in  this  respect,  is  the  same  as  in  case  of  a  loss 
by  shipwreck  where  the  insurer  relies  upon  negligence,  devia- 
tion, or  the  like,  to  excuse  him:  See  Williams  v.  East  India  Co., 
S  East,  192;  Tidmarsh  v.  Washington  Ins.  Co.,  4  Mason,  441; 
Columbian  Ins.  Co.  v.  CaOeU,  12  Wheat.  383.  So  where  the 
insurer  seeks  to  excuse  a  loss  by  barratry  of  the  master:  Boss 
V.  Hunter,  4  T.  B.  37.  So  where  an  alleged  violation  of  a 
local  law  is  relied  on  to  escax>e  liability  for  a  loss:  4  Camp.  234. 
In  the  present  case,  the  plaintiffs  were  not  bound  to  prove  care 
and  vigilance  by  the  master  and  others  to  prevent  the  loss,  for 
they  are  to  be  presumed  imtil  the  contrary  appaers.  This  must 
be  especially  the  rule  in  a  case  like  this,  where  the  naked  fact  of 
negligence  by  the  master  would  not  excuse  the  insurer,  since 
such  negligence  might  itself  amoimt  to  barratry  and  so  be  with- 
in the  policy:  Patapsco  Ins.  Co.  v.  Coulter,  11  Pet.  226.  And 
again,  the  master's  negligence  might  be  too  remote  a  cause  of 
the  loss  to  funush  any  excuse:  Id.  The  insurers,  therefore,  in 
ezder  to  excuse  themselves,  must  show  negligence  by  the  mastez 
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which,  on  the  one  hand,  was  not  barratroos,  and,  on  the  other, 
was  not  too  remote  or  accidental. 

In  this  case,  however,  it  is  not  clear  upon  the  proof  whether 
the  goods  were  secretly  stolen  by  members  of  the  crew  or  by 
other  thieves,  which  gives  rise  to  the  question  whether  an  insur- 
ance against  '*  thieves"  means  thieves  generally,  or  is  restricted 
to ''  assailing  thieves."  The  former  is  undoubtedly  the  ordinary 
meaning.  It  is  equally  undoubted  that  the  latter  is  regarded 
by  the  older  authorities  as  the  sense  in  which  the  word  is  used 
in  marine  policies:  3  Kent  Com.  303,  criticising  Allaniic  Iius. 
Co.  V.  Storraw,  6  Paige  Ch.  293;  Eoccus,  note  42;  Emerigon,  1 
Ch.  12;  1  Phil.  Ins.  258.  The  authority  of  the  old  books 
ought,  undoubtedly,  to  have  great  weight  in  the  construction 
of  marine  insurance  contracts,  because  the  policy  of  marine 
insurance  has  been  gradually  formed  by  two  centuries  and  a 
half  of  commercial  usage,  and  necessarily  retains  much  of  its 
original  form,  and  much  of  the  ancient  phraseology,  made  in- 
telligible by  the  custom  of  merchants  and  imderwriters:  4  T.  R. 
238.  It  is  important,  therefore,  to  ascertain  how  far  the  author- 
ities of  the  books  are  correct  or  applicable  in  modem  use. 

There  are  no  direct  adjudications  as  to  the  meaning  of  the 
word  "  thieves"  in  a  marine  policy,  except  Allaniic  Ins,  Co.  v. 
Storrow,  6  Paige  293,  and  the  decision  of  the  court  below  in 
this  case.  It  is  settled,  however,  that  the  word  covers  ' '  robbery 
with  violence  committed  by  x>Grsons  from  without  the  ship:" 
Harford  v.  Maynardy  cited  by  Park.  But  is  there  sufficient 
reason  for  restricting  the  meaning  to  " robbery  with  violence"? 
The  question  is  merely  one  of  the  interpretation  of  the  written 
contract.  The  clause  of  insurance  against  "  thieves"  seems  not 
to  be  in  use  in  ordinary  policies  in  France,  Italy,  Spain,  Hol- 
land, or  the  north  of  Europe;  but  in  English  policies  it  is  of 
very  old  date,  and  may  probably  be  traced  back  to  the  reign  of 
James  I. ;  see  the  forms  given  in  Postlethwaite's  Diet,  of  Com- 
merce (1751),  and  by  MoUoy  and  Malyne.  What  then  was  the 
old  use  and  meaning  of  the  word  "thieves?"  The  primary, 
and  now  the  ordinary,  signification  is  secret  stealing  or  larceny. 
It  formerly  had  a  more  general  meaning,  and  included  what  we 
now  term  robbery  as  well  as  larceny.  This  is  well  shown  by 
the  use  of  the  word  in  the  English  bible,  where  it  is  applied  in- 
discriminately to  secret  theft  and  robbery  by  violence.  The 
Greek  words  xXeTrrrj?,  "secret  thief"  and  Xtjctttj^,  **  robber  by 
force,"  are  both  translated  "thief"  except  when  used  in  the 
same  sentence:  John  x.,  1.    The  same  extended  use  of  the  word 
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theft,  as  including  felonious  taking  with  or  without  force,  is 
found  in  Blackfstone.  That  this  is  the  meaning  which  the  word 
is  ordinarily  understood  to  hare  in  policies  of  insurance  is  in- 
dicated by  the  fact  that  in  many  modem  policies,  when  the 
underwriters  wish  to  restrict  their  liability  to  a  robbery  by  force, 
they  use  the  phrase  ''assailing  thieves."  Against  the  general 
usage  and  understanding  we  have  only  the  dicta  of  the  eminent 
jurists  before  referred  to.  The  latter  should  not  be  permitted 
to  overrule  the  former. 

It  has  been  urged  here  also  that  a  loss  by  thieves  is  not  within 
the  policy  if  it  was  occasioned  by  the  negligence  of  the  master. 
The  answer  is  the  same  as  that  already  given  respecting  a  loss 
by  barratry.  The  insurer  is  prima  facie  liable  for  a  loss  by 
thieves;  and  if  he  relies  upon  the  master's  negligence  to  excuse 
him,  it  rests  upon  him  to  prove  that  there  was  such  negligence, 
and  that  it  was  a  proximate  cause  of  the  loss. 

On  the  question  being  put,  Shall  this  judgment  be  reversed? 
all  the  members  of  the  court  present  at  the  argument  answered 
in  the  negative. 

Whereupon  the  judgment  of  the  supreme  court  was  affirmed. 

Barbatbt,  What  CoKSTinms:  See  WUeox  v.  Union  Ins,  Co.^  4  Am.  Dea 
480;  Wiggm  ▼.  Amory,  7  Id.  175;  Broum  v.  Union  Ins.  Co.,  5  Id.  123;  Mil- 
landon  v.  N.  O.  Ins,  Co,,  13  Id.  358.  The  principal  case  is  cited  generally 
MM  to  what  oonstitates  barratry  by  master  or  mariners  within  the  meaning  of 
a  policy  of  insonnoe,  in  Atkinson  r,  OrecU  Western  Ins,  Co.,  4  Daly,  27;  S.  C, 
in  court  of  appeals,  05  N.  Y.  537.  So  it  is  cited  in  Spinetti  v.  Atlas  Steam- 
ship Co,,  80  N.  Y.  75,  to  the  particular  point  that  "  barratry  of  mariners'* 
Includes  theft  and  embezzlement  by  the  crew. 

Whsbb  Neouobnob  or  Master  is  Remote  Cause  of  a  loss,  the  proximate 
cause  being  a  peril  expressly  insured  against,  the  insurer  is  not  excused: 
Maihews  v.  Howard  Ins,  Co.,  13  Barb.  244;  S.  C,  in  court  of  appeals,  11  N. 
7.  21,  both  referring  with  approval  to  the  opinion  of  Verplanck,  senator,  ia 
the  principal  case. 
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MoTT  V.  Bobbins  aio>  Anothbb. 

[1  Hn,s  21.] 

Sale  or  Office. — Appointment  of  a  depnty  sheriff  under  an  agreement  thai^ 
he  shall  pay  to  his  principal  one  half  of  the  fees  reoeiTed  by  sooh  deputy^ 
for  his  services  is  not  the  selling  of  an  office. 

Bond  of  Deputy  Sheriff  conditioned  that  he  will  indemnify  the  prindpal' 
from  all  damages  arising  from  the  deputy's  condnot  and  pay  to  the  sher- 
iff one  half  of  all  fees  received,  is  valid. 

Officer  mat  Take  an  Aoreemekt  for  the  payment  to  him  of  part  of  the 
fees  of  his  office,  because  he  is  in  law  entitled  to  the  whole  thereof;  and 
he  may  divide  his  fees  with  a  deputy  as  a  mode  of  paying  the  latter  for 
services. 

Agreement. BT  a  Deptttt  to  pat  the  Pbivgipal  a  Specified  Sum,  noi 
arising  out  of  the  profits  of  the  offioe,  is  void,  as  amounting  to  the  sale 
of  an  offioe.   . 

Debt  upon  a  bond  with  sureties,  given  by  a  deputy  sheriff  to 
his  principal,  conditioned  to  indemnify  the  sheriff  from  all 
damages,  on  account  of  the  official  acts  of  such  deputy  and  to 
pay  the  sheriff  one  half  of  the  fees  received  by  the  deputy.  At 
the  trial  the  defendants  insisted  that  the  bond  was  void,  because^ 
within  the  prohibition  of  the  revised  statute  against  taking 
bonds  colore  officii  and  against  selling  offices.  Plaintiffa  leoov* 
ered. 

TT.  Tracy,  for  the  defendants. 

J.  A.  Spencer,  for  the  plaintiff. 

By  Court,  Bronson,  J.  We  are  referred  to  the  statute  which' 
prohibits  the  sheriff  from  taking  a  bond  or  other  security  colore- 
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officii  (2  B.  S.  286,  sec.  59),  and  to  the  statate  against  8elling> 
offices  (Id.  696,  sees.  35,  37),  to  prove  that  the  bond  of  the  dep- 
uty is  Toid.  The  sheriff  has  authority  to  appoint  deputies  (1 
Id.  379,  sec  73);  but  there  is  no  law  regulating  the  amount  of 
compensation  which  the  deputy  shall  receive,  as  was  the  case  in 
Ihppan  V.  Brown,  9  Wend.  175.  The  sheriff  has  here  taken  t 
bond  from  the  deputy  for  the  faithful  discharge  of  his  duties, 
and  to  account  for  and  pay  over  one  half  of  the  fees  of  such 
business  as  should  be  done  by  the  deputy.  There  can  be  no- 
doubt  that  the  bond  is  valid.  The  question  has  been  long  set* 
tied  in  cases  coming  under  the  statute  5  and  6  Ed.  YI.,  c.  16, 
from  which  our  statute  against  the  sale  of  offices  was  taken* 
When  the  principal,  on  appointing  a  deputy,  takes  an  agreement 
for  the  payment  of  a  gross  sum,  which  is  not  to  come  out  of  the^ 
profits  of  the  office,  the  contract  is  void.  But  where  he  reserves 
a  part  of  the  fees  of  the  office,  or  a  sum  certain,  which  is  to.come- 
out  of  the  profits,  the  contract  is  good.  And  the  reiason  why  the^ 
principal  may  take  a  stipulation  for  a  part  of  the  fees  or  profits,  is- 
because  the  whole  belongs  to  him;  and,  as  has  been  said,  '*  it  is 
only  reserving  a  part  of  his  own,  and  giving  away  the  rest  Uy 
another:"  Godolphinv.  Tudor,  2  Salk.  468;  S.  C,  6  Mod.  234^ 
1  Bro.  P.  C.  98,  affirmed  in  the  house  of  lords;  CuUiford  v. 
Cardind,  Comb.  356;  S.  C,  by  the  name  of  CuUiford  v.  Cor- 
donmy,  12  Mod.  90;  Com.  Dig.,  tit.  Officer,  K.  1.  In  the  case  of 
.  Jhppan  V.  Bivum,  9  Wend.  75,  a  part  of  the  fees  belonged  by 
law  to  the  deputy.  But  in  this  case  they  all  belong  to  the  sher- 
iff; and  the  agreement  to  divide  them,  is  only  a  mode  of  settlings 
the  compensation  of  the  deputy  for  such  services  as  he  might 
render.  Such  an  agreement  the  parties  were  at  liberty  to  make» 
New  trial  denied. 

Cited  in  Kdly  v.  MeOomUek,  2  E.  D.  Smith,  511,  as  to  wh«D  •eouritie» 
Ukea  by  a  sheriff  will  not  be  ooosidered  as  having  been  exacted  colore  nffiai^ 


CovBNBY  V.  Tannahill  et  al. 

[1  Hnx,  83.] 
OOtmOXHTIAL  Ck>MMnNICATIONS  BETWEEK  ATTORNEY  AND  CUKNT,  whether 

oral  or  written,  concerning  the  matter  to  which  the  retainer  relates,  ar»- 
not  to  be  disclosed  in  coort,  unless  the  client  waives  his  privilege. 
AnoBirxT  gak  not  be  Requibed  to  Produce  a  Paper  nob  to  Disclose: 
ITS  Ck>NTBNT8,  when  it  was  deposited  with  him  by  his  client.  He  may 
be  required  to  testify  concerning  its  existence,  and  whether  it  is  in  hi» 
possession,  for  the  porpoee  of  anthorizinK  the  adverse  party  to  give  parol 
evidence  of  its  contents. 
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Attobnst  Witnessino  a  Deed,  or  the  Signing  of  an  Answsb,  or  any 
other  fact,  may  be  required  to  testify  concerning  the  same. 

Attobnet  being  Asked  whether  he  was  Present  when  an  Aocount 
Stated  was  Signed,  and  when  and  where  it  was  signed,  and  who  were 
present,  can  not  properly  refuse  to  answer  on  the  ground  that  the  matter 
is  lu  the  nature  of  a  privileged  communication. 

Subpoena  Duces  Tecum  upo?f  an  Attorney  to  Produce  Papers  of  his 
client,  need  not  be  obeyed. 

Acts  and  Transachons  of  a  Client,  Done  in  the  Presence  of  an  At- 
tornet,  may  be  testified  to  by  the  latter. 

Privileqed  Eblation  op  Attorney  and  Client  exists  for  lawful  purposes 
only,  and  the  former  may  be  required  to  disclose  a  criminal  design  con- 
fided to  him  by  the  latter. 

Whether  Communication  is  Privileged  is  for  the  court  to  decide. 

Attorney  Called  by  his  Client  to  Witness  a  Business  Transaction 
between  the  latter  and  a  third  person,  is  not  privileged  from  testifying 
to  what  he  there  saw. 

Attorney  can  not  be  Required  to  Testify  what  was  the  State  of  a 
wifitten  instrument  when  first  exhibited  to  him  by  his  client,  or  whether, 
when  he  first  saw  an  account  in  the  hands  of  his  client,  the  evidence  of 
settlement  was  indorsed  on  it. 

Motion  to  set  aside  the  report  of  referees.  It  was  made  by 
the  defendants,  Edwards  and  McEibben.  Plaintiff  gave  in  evi- 
dence a  written  account  stated,  with  an  acknowledgment,  in  the 
handwriting  of  Tannahill,  in  the  name  of  John  Tannahill  &  Co., 
that  a  balance  of  seven  hundred  and  forty-seven  dollars  and 
thirty-six  cents  was  due  plaintiff.  Edwards  and  McEibben 
sought  to  show  that  this  acknowledgment  was  made  by  Tanna- 
hill to  defraud  them,  and  after  he  had  been  enjoined  froir  in- 
terfering with  partnership  accounts.  They  called  as  a  witness 
S.  E.  SUl,  plaintiffs  counsel,  and  asked  him:  1.  Whether  he 
was  present  when  the  account  stated  was  signed;  2.  If  so,  when 
and  where  was  it  signed,  and  in  whose  presence;  3.  When  he 
first  saw  the  accoimt,  and  whether  at  that  time  the  acknowl- 
edgment was  indorsed  on  it.  The  witness  said  he  could  not 
answer  the  questions  without  violating  professional  confidence, 
and  that  all  his  knowledge  was  obtained  as  counsel  in  the  cause. 
The  referees  did  not  require  him  to  answer  either  question. 

W.  L,  O,  Smith,  for  the  defendants. 

ffawley  and  SiU,  for  the  plaintiff. 

By  Court,  Bbonson,  J.  Confidential  communications  between 
attorney  and  client,  concerning  the  matter  to  which  the  retainer 
relates,  are  not  to  be  disclosed  in  court,  unless  the  client  vraives 
his  privilege.  The  mode  in  which  the  information  is  communi- 
cated— whether  by  an  oral  statement  of  facts,  or  by  delivering 
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a  written  instrument-— can  not  be  important.  The  principle  is 
the  same  in  whatever  way  the  information  passes.  The  policy 
of  the  law  allows  a  man  to  make  the  best  defense  in  his  power. 
Whatever  may  be  his  delinquency,  he  is  permitted  to  confer 
freely  with  his  counsel,  and  to  place  in  his  hands  any  pax>er 
touching  the  matter  in  question,  without  the  peril  of  having  his 
confidence  betrayed  under  the  forms  of  law.  The  attorney  may 
be  called  to  prove  the  existence  of  a  paper,  and  that  it  is  in  his 
possession,  for  the  purpose  of  enabling  the  other  party  to  give 
parol  evidence  of  its  contents.  But  he  can  not  be  compelled  to 
produce  or  disclose  the  contents  of  a  pax>er  which  has  been  de* 
posited  with  him  by  his  client:  Brandt  v.  Klein,  17  Johns.  335; 
Jackson  v.  McVey,  18  Id.  330;  Bex  v.  Smithy  1  Phil.  Ev.  142; 
Brard  v.  Ackerman,  5  Esp.  119;  and  see  Bevan  v.  Waters,  1  M. 
&  M.  236;  Eicke  v.  Nokes,  Id.  303;  Vin.  Abr.,  Discovery,  I; 
Durkee  v.  Leland,  4  Vem.  612;  Anon.,  8  Mass.  370.  In  Wright 
V.  Mayer,  6  Yes.  280,  Lord  Eldon  said,  he  never  heard  of  a 
sidfpcena  duces  tecum  upon  an  attorney,  to  produce  the  papers  of 
his  client.  In  Bex  v.  Dixon,  3  Burr.  1687,  the  point  was  de 
cided,  that  the  attorney  was  not  obliged  to  obey  such  a  subpoena. 
Lord  Mansfield  said,  that  instead  of  producing  the  papers,  the 
attorney  ought  immediately,  upon  receiving  the  subpoena,  to 
have  delivered  them  up  to  his  client. 

This  privilege  of  the  client  does  not  extend  to  every  fact  which 
the  attorney  may  learn  in  the  course  of  his  employment.  There 
is  a  difference,  in  principle,  between  communications  made  by 
the  client,  and  acts  done  by  him  in  the  presence  of  the  attorney. 
It  may  be,  and  undoubtedly  is,  sound  policy  to  close  the  attorney's 
mouth  in  relation  to  the  former,  while  in  many  cases  it  would  be 
grossly  immoral  to  do  so  in  relation  to  the  latter.  It  is  the  privi- 
lege of  one  who  is  charged  with  a  wrong,  either  public  or  private, 
to  speak  unreservedly  with  his  counsel  in  preparing  for  his  de- 
fense; but  he  should  not  be  allowed  to  stop  the  mouth  of  one 
who  was  present  when  the  wrong  was  done,  upon  the  allegation 
that  he  was  retained  as  counsel  to  see  or  aid  in  the  transaction. 
Indeed,  I  think  there  can  be  no  such  relation  as  that  of  attorney 
and  client,  either  in  the  commission  of  a  crime,  or  the  doing  of 
a  wrong  by  force  or  fraud  to  an  individual.  The  privileged  re- 
lation of  attorney  and  client  can  only  exist  for  lawful  and  honest 
purposes. 

Chief  Baron  Gilbert,  after  stating  the  general  rule  in  relation 
to  the  exclusion  of  counsel,  says:  **  Where  the  original  ground 
of  communication  is  mxUum  in  se,  as  if  he  be  consulted  on  an 
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intention  to  commit  a  forgery  or  perjury,  this  can  never  be  in- 
cluded within  the  compass  of  professional  confidence;  being 
equally  contrary  to  his  duty  in  his  profession,  his  duty  as  a  citi- 
zen, and  as  a  man.  But  if  such  offense,  as  forgery  for  example, 
committed  without  his  being  privy,- comes  to  his  knowledge  in 
the  course  of  confidential  transactions  with  his  client  in  the  way 
of  business,  he  shall  not  be  compelled  to  assist  in  proving  it:" 
1  Gilb.  Ev.  277,  Dublin,  1795;  see  Clay  v.  Williams,  2  Munf.  105 
[5  Am.  Dec.  453];  Parker  v.  Carter,  4  Id.  273  [6  Am.  Dec,  513]; 
Rex  V.  Haydn,  2  Fox  &  Smith  (K.  B.  in  Ireland),  379. 

I  will  not  undertake  to  say  how  far  the  distinction  between 
the  communications  and  the  acts  of  the  client  may  extend,  but 
there  can  be  no  good  reason  for  excluding  the  attorney  when  he 
has  witnessed  a  transaction  in  the  way  of  business  between  his 
client  and  a  third  person;  as  the  adjustment  of  an  account,  the 
execution  of  a  deed,  the  payment  of  a  sum  of  money,  the  giving 
up  of  securities,  or  the  like.  It  is  not  necessary  that  a  man 
should  have  an  attorney  to  witness  his  dealings  with  third  per- 
bouq;  and  if  one  is  called  in,  I  can  see  no  reason  why  he,  like  any 
other  person  who  was  present,  should  not  be  sworn  to  prove 
what  was  done. 

In  the  case  at  bar,  I  feel  no  difficulty  in  saying,  that  Mr.  Sill 
should  have  been  required  to  answer  the  first  two  questions 
which  were  put  to  him.  He  says  he  could  not  do  so  without 
violating  the  confidence  reposed  in  him  by  his  client.  But  that 
was  a  question  for  the  referees — not  the  witness.  When  the 
facts  are  disclosed,  it  is  for  the  court  to  decide  whether  the  wit- 
ness should  be  required  to  answer.  The  substance  of  the  first 
two  questions  put  to  the  witness  is:  **  Was  you  present  when  the 
account  stated  was  signed;  when  and  where  was  it  done,  and 
who  was  present?"  The  witness  answered,  that  all  his  knowl- 
edge of  the  writing  had  been  obtained  by  him  as  counsel  in 
the  cause.  He  evidently  did  not  intend  to  say  that  he  was  not 
present,  etc. ;  for  that  would  be  answering,  instead  of  declining 
to  answer,  the  questions  put  to  him.  The  meaning  of  the  an- 
swer is,  that  if  the  witness  was  present  and  saw  the  paper 
signed,  etc.,  he  was  so  present  as  counsel  for  the  plaintiff.  The 
case  then  comes  to  this:  The  plaintiff,  in  adjusting  an  account 
with  a  third  person,  and  procuring  a  written  acknowledgment 
of  a  balance  due,  calls  in  a  counselor  at  law  to  witness  the 
transaction;  and  the  question  is,  whether  the  attorney  shall  be 
permitted  to  speak  without  the  leave  of  his  clients  Xjpon  tniv 
question  I  can  not  entertain  a  doubt.     What  was  done  ana 
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said  between  the  plaintiff  and  Tannahill  in  the  way  of  business^ 
can  not  be  turned  into  a  confidential  communication  between  at- 
torney and  client,  merely  because  the  plaintiff  had  an  attorney 
present  to  he-ur  and  see  what  took  place.  No  secret  was  con- 
fided to  the  attorney,  and  he  might  have  been  required  to  an- 
swer, not  only  when  and  where  the  account  was  signed,  but  as 
to  everything  that  was  done  and  said  between  the  plaintiff  and 
Tannahill  on  that  occasion,  so  far  as  the  matter  would  be  per- 
tinent if  proved  by  any  other  witness.  If  any  communications 
passed  between  the  attorney  and  client  apart  from  Tannahill, 
these  may  be  privileged;  but  nothing  else. 

In  Lord  Say  and  Seal's  case,  10  Mod.  40,  the  objection  to  a 
common  i*ecovery  was,  that  there  was  no  tenant  to  the  prcecipe  / 
and  on  producing  a  deed,  the  attorney  who  had  been  intrusted  in 
suffering  the  recovery  was  called  to  prove  that  the  deed  had  been 
antedated  five  months;  and  he  was  admitted.  The  court  said, 
that  *'  a  thing  of  such  a  nature  as  the  time  of  executing  a  deed, 
could  not  be  called  the  secret  of  his  client;  that  it  was  a  thing 
he  might  come  to  the  knowledge  of  without  his  client's  acquaint- 
ing him,  and  was  of  that  nature,  that  an  attorney  concerned,  or 
anybody  else,  might  inform  the  court  of."  From  the  manner 
in  which  this  case  is  cited  by  Buller,  N.  P.  284,  it  may  be  in- 
ferred that  the  attorney  was  a  subscribing  witness  to  the  deed^ 
but  no  such  fact  is  mentioned  by  the  reporter.  In  Bex  v.  TTo/- 
bmsoriy  2  Str.  1122,  the  defendant  was  indicted  for  perjury  in  an. 
answer  in  chancery,  and  his  solicitor,  who  was  present  when  the- 
answer  was  put  in,  was  called  to  identify  the  defendant  as  the^ 
person  who  was  sworn;  but  Chief  Justice  Lee  would  not  com- 
pel the  solicitor  to  testify.  **  QucBre  tamen"  says  the  reporter, 
"  for  this  was  to  a  fact  in  his  own  knowledge,  and  no  manner 
of  secrecy  committed  to  him  by  his  client.''  That  the  reporter 
was  right,  and  the  court  wrong,  has  been  agreed  ever  since.  In 
Doe  V.  Andrews,  Cowp.  845,  Lord  Mansfield  said:  **  I  have 
known  an  attorney  obliged  to  prove  his  client's  having  sworn 
and  signed  the  answer  upon  which  he  was  indicted  for  perjury.'" 
And  see  BuU.  N.  P.  284;  1  Phil.  Ev.  146,  7th  ed.;  1  Gilb.  Ev. 
277;  2  Stark.  Ev.  398;  Roscoe's  Cr.  Ev.  150;  Peake's  Ev.  (Nor- 
ris),  251;  Greenough  v.  GaskeU,  1  Myl.  &  K.  98.  In  Studdij  v. 
Sanders,  2  Dow.  &  Ry.  347,  the  clerk  of  the  solicitor  was  called 
to  identify  the  defendants  as  the  persons  who  had  put  in  an  an- 
swer in  chancery,  and  it  appearing  that  his  knowledge  of  the 
fact  arose  wholly  from  communications  with  the  defendants,  the 
evidence  was  rejected,  and  the  plaintiff  nonsuited.     But  the 
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nonsuit  was  set  aside.  The  coiirt  said,  the  fact  offered  to  be 
proved  was  not  in  the  nature  of  a  confidential  communication 
between  attorney  and  client,  because  it  was  a  fact  easily  cog- 
nizable to  the  witness  and  to  many  others  persons,  without  any 
confidence  on  the  subject  being  reposed  in  him.  See  Parkivsy, 
HawkshaWy  2  Stark.  239,  which  seems  to  be  the  other  way.  But 
the  witness  was  not  called  to  speak  of  an  act,  but  to  disclose 
communications  with  the  client. 

The  attorney  may  be  called  against  his  client  to  prove  a  deed 
to  which  he  is  a  subscribing  witness.  In  Doe  v.  Andrews 
(Cowp.  845),  Lord  Mansfield  said:  *' An  attorney  has  no  priv- 
ilege to  give  evidence  of  collateral  facts."  In  Bobson  v.  Kemp 
(5  Esp.  52),  the  attorney  was  required  to  testify  concerning  a 
warrant  of  attorney  which  he  had  subscribed  as  a  witness. 
Lord  Ellenborough  said,  the  attorney  was  bound  to  dis- 
close all  that  passed  at  the  time,  respecting  the  execution  of  the 
instrument;  but  not  what  took  place  in  the  concoction  and 
preparation  of  the  deed,  or  at  any  other  time,  and  not  connected 
with  the  execution  of  it;  upon  which  matters  he  had  a  right  to 
be  silent:  S.  C,  4  Esp.  235.  In  Eurd  v.  Moring,  1  Car.  & 
Payne,  372,  the  attorney  was  required  to  prove  his  client's 
handwriting,  although  his  knowledge  of  it  was  acquired  solely 
from  seeing  him  sign  the  bail  bond;  and  in  Johnson  v.  Daveme, 
19  Johns.  134  [10  Am.*  Dec.  198],  the  attorney  had  acquired 
a  knowledge  of  his  client's  handwriting  after  the  retainer,  but 
without  any  confidential  communication,  and  it  was  held  that 
he  was  bound  to  testify.  In  Sanford  v.  Remington,  2  Yes.  jun. 
189,  the  chancellor  said,  the  witness  may  be  called  on  to  dis- 
close all  that  did  pass  in  his  presence  at  the  execution  of  the 
deed;  so  his  having  been  sent  by  his  client  with  orders  to  put 
the  judgment  in  execution — ^that  is  an  act;  but  he  is  not  to  dis- 
close the  private  conversation  as  to  the  deed,  with  regard  to 
what  was  communicated  as  to  the  reasons  for  making  it. 

In  Bobson  v.  Kemp,  5  Esp.  52,  the  attorney  was  called  to 
prove  the  destruction  of  a  deed,  and  said,  that  all  he  knew 
about  it  had  been  acquired  by  being  called  in  by  both  parties  aa 
their  attorney;  and  Lord  Ellenborough  rejected  the  evidence. 
Ho  remarked:  ''  The  act  can  not  be  stripped  of  the  confidence 
and  communication  as  an  attorney,  the  witness  being  then  act- 
ing in  that  character.  One  sense  is  privileged  as  well  as  another. 
He  can  not  be  said  to  be  privileged  as  to  what  he  hears,  but 
not  as  to  what  he  sees,  where  the  knowledge  acquired  as  to  both 
has  been  from  his  situation  as  attorney."  Notwithstanding  what 
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is  said  about  the  sense  of  seeing  being  privileged,  I  think  the 
witness  must  have  been  questioned  concerning  what  was  said  by 
the  client;  for  the  judge  immediately  adds:  "  I  therefore  think, 
if  the  only  knowledge  he  has,  as  to  the  destruction  of  this  in- 
strument, was  acquired  from  the  confidential  communication 
made  to  him  as  an  attorney,  that  he  can  not  be  examined  to  it." 
It  may  have  been  thought  important  that  the  witness  had  acted 
as  attorney  for  both  parties;  for  where  an  attorney  is  called  in 
by  one  party  to  witness  a  transaction  in  the  way  of  business 
with  a  third  person,  I  can  not  think  that  his  mouth  is  closed 
either  as  to  what  he  saw  or  what  he  heard.  It  is  not  in  the  na- 
ture of  a  confidential  communication  between  an  attorney  and 
client:  See  Lessee  of  Devoy  v.  Burke,  2  Fox  &  Smith,  Irish  K. 
B.  191.  In  Duffin  v.  Smith,  Peake's  N.  P.  Cas.  108,  the  defend- 
ant called  the  plaintifiTs  attorney,  to  prove  that  the  considera- 
tion of  the  bond  in  suit  was  usurious;  and  he  was  admitted. 
Lord  Kenyon  said:  '*  Where  anything  is  communicated  to  an 
attorney  by  his  client  for  the  purpose  of  his  defense,  he  ought 
not  to  divulge  it;  but  where  he  himself  is,  as  it  were,  a  party  to  the 
original  transaction,  that  does  not  come  to  his  knowledge  in  the 
character  of  an  attorney,  and  he  is  liable  to  be  examined  the 
same  as  any  other  person:"  See  12  Vin.  Abr.  38,  pi.  1. 

An  attorney's  clerk  may  be  called  to  prove  that  he  received  a 
particular  paper  from  the  client:  Bicke  v.  Nokes,  1  M.  &  M. 
303.  And  the  attorney  may  be  required  to  make  discovery  of 
a  deed  intrusted  to  him  by  his  client,  by  answering  whether 
there  was  such  a  deed,  where  it  is,  to  whom  delivered,  when  he 
last  saw  it,  and  in  whose  custody;  but  not  to  produce  the  deed, 
or  discover  its  contents:  Kington  v.  Oale,  8  Viner's  Abr.  548. 
Mr.  Justice  Buller,  in  speaking  of  cases  where  the  attorney  may 
be  called,  says:  "  If  the  question  were  about  a  razure  in  a  deed 
or  will,  he  might  be  examined  to  the  question  whether  he  had 
ever  seen  such  deed  or  will  in  other  plight,  for  that  is  a  fact  of 
his  own  knowledge;  but  he  ought  not  to  bo  permitted  to  dis- 
cover any  confessions  his  client  may  have  made  to  him  on  such 
head.  So,  if  an  attorney  were  present  when  his  client  was 
sworn  to  an  answer  in  chancery,  upon  an  indictment  for  per- 
jury he  would  be  a  witness  to  prove  the  fact  of  taking  the  oath, 
for  it  is  a  fact  in  his  own  knowledge,  and  no  matter  of  secrecy 
committed  to  him  by  the  client:"  Bull.  N.  P.  284.  In  the  case 
at  bar,  the  witness  veas  questioned  as  to  ''  a  fact  in  his  own 
knowledge;"  it  was  "  no  matter  of  secrecy  committed  to  him  by 
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his  client;"  and  I  can  see  no  possible  reason  why  he  should  not 
answer. 

There  is  a  farther  reason  for  holding  the  evidence  admissible. 
The  case  which  the  defendant's  counsel  proposed  to  make  out, 
was,  that  the  account  was  stated,  and  a  large  balance  acknowl- 
edged to  be  due  the  plaintiff,  for  the  purpose'  of  defrauding  the 
defendants,  Edwards  &  McEibben.  Now,  if  the  plaintiff  con- 
sulted counsel  beforehand  as  to  the  means,  the  expediency,  or 
consequences  of  committing  such  a  fraud,  his  communications 
may,  perhaps,  be  privileged;  and  they  are  clearly  so,  as  to  what 
he  may  have  said  to  counsel  since  the  wrong  was  done.  But  the 
attorney  may,  I  think,  be  reqiiired  to  disclose,  whatever  act  was 
done  in  his  presence  towards  the  perpetration  of  the  fraud. 
One  who  is  charged  with  having  done  an  injury  to  another, 
either  in  his  person,  his  fame,  or  his  property,  may  freely  com- 
municate wiili  his  cotmsel,  without  the  danger  of  having  his 
confidence  betrayed  through  any  legal  agency.  But  when  he  is 
not  disclosing  what  has  already  happened,  but  is  actually  en- 
gaged in  committing  the  wrong,  he  can  have  no  privileged 
witness:  See  the  remarks  of  Ld.  Brougham,  in  Qreenough  v. 
Oaskell,  1  Myln.  &  K.  98. 

The  third  question  proposed  to  the  witness  was,  in  substance: 
-«<  Wh6n  did  you  first  see  the  account  stated,  and  was  the  evi- 
dence of  a  settlement  indorsed  on  the  accotmt  when  you  first 
saw  it  T*  Although  the  question  does  not  necessarily  imply  so 
much,  it  was  understood  on  the  hearing  as  intended  to  draw 
from  the  witness  an  admission  that  he  had  seen  the  paper  in  the 
hands  of  his  client,  or  received  it  from  him,  in  a  different  state 
or  condition  from  that  in  which  it  appeared  on  the  trial.  If  such 
was  the  aim  of  the  defendants  in  putting  the  question,  I  think 
the  referees  were  right  in  not  allowing  it  to  be  answered.  We 
have  already  seen  that  the  attorney  can  not  be  compelled  either 
to  produce  or  to  disclose  the  contents  of  a  paper  which  he  has 
received  from  his  client;  and  this  is  so  although  the  paper  may 
be  required  as  the  foundation  for  a  public  prosecution:  Rex  v. 
Dixon,  3  Burr.  1687;  Rex  v.  Smith,  1  Phil.  Ev.  142.  The  prin- 
ciple is,  that  all  confidential  communications  between  attorney 
and  client,  whether  written  or  oral,  are  alike  privileged.  If  the 
plaintiff,  at  any  particular  time,  delivered  or  exhibited  the 
account  to  his  attorney  without  the  evidence  of  a  settlement  in- 
dorsed upon  it,  it  was  the  same  thing,  in  substance,  as  though 
he  had  at  that  time  told  him  verbally  that  he  had  an  account  in 
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that  plight;  and  the  one  form  of  communication  is,  I  think,  as 
much  privileged  as  the  other. 

No  case  which  has  fallen  under  mj  observation  necessarily 
goes  the  length  of  deciding  that  such  a  question  must  be  an- 
swered. In  Lord  Say  and  Seal* 8  case,  10  Mod.  40,  it  does  not  ap* 
pear  that  the  fact  of  the  antedating  of  the  deed,  was  in  an j  form 
communicated  to  the  attorney  by  his  client.  On  the  contrary, 
it  may  fairly  be  inferred  from  what  is  said,  that  the  antedating 
of  the  deed  was  the  joint  work  of  the  attorney  and  client;  and 
in  that  point  of  view,  the  decision  supports  a  position  which 
has  already  been  stated,  that  the  attorney  must  answer  as  to  any 
fraudulent  act  on  the  part  of  the  client  which  was  done  in  his 
presence.  The  cases  to  which  I  have  already  referred,  to  show 
that  the  attorney  may  be  called  to  identify  his  client  as  the  per- 
son who  had  sworn  to  an  answer  in  chanceiy ,  to  prove  a  deed  to 
which  the  attorney  is  a  subscribing  witness,  or  to  prove  the 
handwriting  of  the  client,  all  stand  on  the  ground  that  the 
knowledge  of  the  attorney  was  not  acquired  as  a  secret  from  his 
•client.  In  Driffin  v.  Smithy  Peake's  N.  P.  Gas.  108,  where  the 
plaintiff's  attorney  was  required  to  testify  to  the  usurious  con- 
sideration of  the  bond  and  mortgage,  the  facts  are  very  briefly 
stated;  but  it  is  quite  clear  that  Lord  Kenyon  did  not  intend  to 
-depart  from  the  general  principle ;  f 6r  he  said : ' '  Where  anything 
is  communicated  to  an  attorney  by  his  client,  for  the  purpose  of 
defense,  he  ought  not  to  divulge  it;  but  where  he  himself  is,  as 
it  were,  a  party  to  the  original  transaction,  that  does  not  come 
to  his  knowledge  in  the  character  of  an  attorney,  and  he  is  liable 
to  be  examined  the  same  as  any  other  person.'' 

In  Baker  v.  Arnold,  1  Cai.  258,  the  question  was  presented, 
whether  the  attorney  could  be  required  to  answer  as  to  what 
f(tate  the  note  was  in  when  he  received  it  from  his  client;  and  the 
reporter  supposed  the  point  was  decided  in  favor  of  the  admis- 
sibility of  the  evidence.  But  he  was  mistaken;  the  case  went  oS 
on  another  question.  (See  the  remarks  upon  this  case  in  Brandt 
V.  £2ein,  17  Johns.  338.)  Although  the  point  was  not  decided 
in  Baker  v.  Arnold,  it  was  discussed  by  three  of  the  judges;  and 
Thompson  and  Livingston,  JJ.,  were  of  opinion,  tliat  the  wit- 
ness should  not  be  required  to  answer  the  question:  Badcliff, 
J.,  held  the  contrary;  and  the  other  two  judges  expressed  no 
opinion  on  the  point.  It  is  said  in  Buller's  N.  P.  284,  in  men- 
tioning the  cases  where  the  attorney  may  be  called — '*  If  the 
•question  were  about  a  razure  in  a  deed  or  will,  he  might  be 
^examined  to  the  question,  whether  he  had  ever  seen  such  deed 
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or  will  in  other  plight,  for  that  is  a  fact  of  his  own  knowledge." 
The  reason  assigned  bjBuller  plainly  shows,  that  he  was  speak- 
ing of  a  case  where  the  attorney  had  acquired  his  knowledge  of 
the  state  of  the  instrument  previous  to  his  retainer,  or  in  some 
other  way  than  from  his  client.  (See per  Thompson,  J. ,  in  Baker 
v.  Arnold,  1  Cai.  267,  268.)  Although  he  does  not  cite  it,  I 
have  no  doubt  that  Buller  had  in  his  mind  the  case  of  Cids  y. 
Pickering^  1  Vent.  197,  where,  on  a  trial  at  bar,  it  was  held,  that 
the  solicitor  must  answer  as  to  what  his  client  had  told  him 
before  the  retainer  concerning  a  razure  in  a  will.  In  Brown  v. 
Payson,  6  N.  H.  443,  the  precise  point  was  adjudged,  that  the 
attorney  can  not  be  required  to  testify  concerning  the  state  of  a 
written  instrument,  at  the  time  it  was  receiyed  from  his  client, 
for  the  purpose  of  commencing  an  action  upon  it.  To  that  doc- 
trine I  fully  assent.  I  am  unable  to  perceive  any  solid  distino- 
tion  between  the  oral  statement  of  a  fact  to  counsel,  and  a  com- 
munication of  the  same  fact,  by  delivering  to  him  a  deed  or  other 
written  instrument. 

The  referees  were  right  in  not  permitting  the  last  question  to 
be  answered;  but  as  they  were  wrong  in  relation  to  ilie  first  two 
questions,  there  must  be  a  rehearing. 

Report  set  aside. 


CoiocnNicATioNS  TO  AN  AiTOBNET  ABB  Pbivilbqbd  wherever  made  for  the 
fmrpose  of  seeking  professional  advice  or  aid,  or  to  enable  him  to  act  towards 
the  protection  of  his  client's  rights:  Clark  v.  Bicluirds,  3  £.  D.  Smith,  05; 
Oraham  v.  People,  63  Barb.  482;  Bank  qf  CTlica  v.  Meraereau,  3  Barb.  Ch. 
595.  It  appears  once  to  have  been  considered  that  a  communication  to  be 
privileged  must  have  been  made  with  reference  either  to  a  suit  then  in  pro* 
gress  or  to  one  that  was  in  contemplation,  and  there  is  a  dictum  to  that  effect 
in  Whiting  v.  Barney,  30  N.  Y.  342.  This  view  has  not  prevailed  in  New 
York.  It  is  now  sufficient,  as  said  above,  that  the  communication  be  made  as 
a  basis  to  obtain  professional  advice:  Clark  v.  Richards,  eupra;  Oraham  v. 
PeopU,  Id.;  March  v.  Ludlum,  3  Sandf.  Ch.  46;  Briiton  v.  Lo9^  45  N.  T. 
57. 

The  privilege  extends  to  preventing  the  attorney  from  disclosing  the  con- 
tents of  papers  intrusted  to  him  by  his  client  for  his  professional  advice:  Mat" 
\y4oty  V.  Benjamin,  9  Barb.  423;  but  he  might  in  such  a  case  be  compelled  to 
testify  as  to  his  custody  of  the  paper  so  as  to  lay  a  foundation  for  the  intro- 
laction  by  the  opposing  party  of  secondary  evidence  as  to  its  c(mtents: 
MitcheWft  case,  12  Abb.  Pr.  2j9.  Communications  are  privileged  though 
made  to  obtain  advice  in  regard  to  a  fraud:  Peck  v.  Williams,  13  Abb.  Pr. 
71;  Bank  of  Utica  v.  Meraereau,  3  Barb.  Ch.  600;  the  only  instance  in 
which  the  communication  is  not  privileged  being  where  it  is  one  made  with 
reference  to  a  meditated  crime:  Id. 

But  information  which  has  been  acquired  by  an  attorney  in  the  course  oi 
his  professional  duties  is  not  privileged,  if  the  knowledge  was  not  acquired 
from  his  client:  Crosby  v.  Berger,  11  Paige,  379.    Nor  where  an  attorney  hat 
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been  employed  by  seyeral  to  draw  np  an  agreement  or  a  deed,  will  the  com- 
munications,  acts,  and  declarations  of  the  parties  in  his  presence  be  privi- 
leged from  disclosure:  Soot  v.  Wright^  21  Hun,  348;  Nubbard  v.  Haughman, 
70  N.  Y.  61;  Britton  v.  Lorem,  45  Id.  57.  It  was  decided  differently  in 
Whiting  v.  Barney,  38  Barb.  399;  but  the  case  was  reversed  on  error:  30  N.  Y. 
330.  Under  a  statute  providing  that  "no  person  authorized  to  practice  physic  or 
surgery,  shall  be  allowed  to  disclose  any  information  which  he  may  have  ac- 
quired in  attending  any  patient  in  a  professional  character,  and  which  in- 
formation was  necessary  to  prescribe  for  such  patient  as  physician,  or  to  do 
any  act  for  him  as  surgeon,"  the  New  York  courts  have  applied  to  the  case 
of  information  acquired  by  a  physician  somewhat  of  the  same  roles  that  have 
been  established  for  the  government  of  attorneys.  Thus  it  has  been  held 
that  the  "information**  meant  by  the  statute  includes  not  only  information 
acquired  directly  from  the  patient,  by  means  of  verbal  communications,  but 
all  that  he  has  learned  by  means  and  by  reason  of  his  professional  character: 
Edington  v.  Mut.  L\fe  Ina,  Co.^  5  Hun,  9.  It  has  also  been  decided  that  the 
privilege  is  personal  to  the  patient,  and  therefore  a  murderer  may  not  object 
to  the  evidence  of  the  physician,  who  attended  upon  his  victim:  Pienon  v. 
PeopUf  18  Id.  249.    All  these  cases  cite  the  principal  case. 

The  cases  in  this  series  upon  this  subject  will  be  found  collected  in  the 
note  to  Beitzhoover  v.  Blaekstocky  27  Am.  Dec.  334. 


The  People  v.  Gogdell. 

£1  Hill,  94.1 
Labceny — The  Finder  of  a  Pocketbooe  Coktaikiko  Bank  Bills,  but  hav- 
ing no  mark  on  or  about  it,  by  which  the  name  of  the  owner  could  be 
ascertained,  can  not  be  convicted  of  larceny,  though  the  book  was  im- 
mediately demanded  by  the  owner,  and  the  finder  denied  having  it  and 
concealed  and  fraudulently  converted  the  bills,  unless  it  further  appears 
that  the  finder,  when  he  acquired  possession,  knew  who  the  owner  was, 
or  had  the  means  of  identifying  him  hutarUer  by  marks  on  or  about  the 
property. 

Cebtiobabi.  Cogdell  had  been  conylcied  of  stealing  the 
pockei-book  of  John  Warren,  with  six  hundred  doUars  in  bills 
therein  contained.  Book  and  contents  having  been  lost  in  the 
highway,  Cogdell  found  and  at  once  concealed  them.  The  other 
facts  appear  in  the  opinion  of  the  court. 

H.  O.  Wtsnety  for  the  defendant. 

C.  Borland,  district  attorney,  for  the  people. 

By  Court,  Cowen,  J.  There  was  abundant  proof  of  the  con- 
cealment and  fraudulent  conversion  of  the  money,  after  it  had 
been  found.  This  was  undoubtedly  under  a  full  consciousness 
in  the  prisoner,  that  it  was  accidentally  lost.  It  was  immedi- 
ately demanded  of  him  by  the  owner,  who  suspected  his  having 
found  it;  but  the  prisoner  denied  the  finding,  and  concealed  the 
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bills.  By  the  owner's  good  fortune,  they  were  traced  to  the 
bands  of  the  prisoner,  and  finally  restored;  but  this  was  after  a 
'Course  of  evasion  and  concealment,  plainly  indicating  his  fraudu- 
lent intent  to  keep  the  money  if  possible. 

It  did  not  appear  in  evidence,  that  the  pocket-book  or  money 
had  any  mark  by  which  the  prisoner  could  have  discovered 
"Warren  to  be  the  owner,  though  he  must  have  been  conscious 
that  the  owner,  whoever  he  might  be,  would  make  an  effort  to 
£nd  the  money.  He  did  make  such  effort,  offering  a  reward  to 
the  prisoner  personally.  In  short,  the  loss  and  finding  were 
purely  accidental.  Every  thing  after  that,  done  by  the  prisoner, 
was  characteristic  of  the  thief;  and  if  he  can  escape  the  legal 
•consequences  of  the  conviction  of  larceny,  it  must  be  solely 
because  that  crime  is  not  predicable  of  a  taking  and  conversion 
tmder  the  circumstances  mentioned.  Singular  as  it  may  seem 
to  one  reasoning  upon  principle,  this  appears  to  be  the  settled 
-doctrine  of  the  law,  and  was  considered  to  be  so  by  this  court 
in  The  People  v.  Anderson,  14  Johns.  294  [7  Am.  Dec.  462J.  It 
is  supposed,  I  perceive,  by  the  counsel  for  the  state,  that  from 
what  was  said  in  The  People  v.  McOarren,  17  Wend.  460,  we 
may  be  considered  as  holding  it  a  duty  to  disregard  the  adjudi- 
<2ation  in  The  People  v.  Anderson,  which  is  not  denied  to  be  a 
point-blank  case  against  the  prosecution.  But  neither  the  de- 
-cision,  nor  any  dictum  in  The  People  v.  McOarren,  nor  the  course 
of  reasoning  in  that  case,  goes  at  all  to  cotmtenance  such  an 
•expectation.  All  we  asserted  there  veas,  that  probably  the  rule 
must  be  confined  to  such  a  case  as  the  present,  where  it  does 
not  appear  that  the  prisoner  knew,  or  had  the  means  of  knowing 
the  true  owner;  and  cases  were  cited  to  that  effect.  One  was, 
where  the  pocket-book  found  was  legibly  marked  with  the  own- 
-er's  name,  the  finder  being  able  to  read.  Such  cases  themselves 
imply,  that  if  the  owner  has  placed  no  mark  about  the  property, 
^nd  none  exists,  by  which  the  finder  can  discover  him,  the  case 
must  still  be  considered,  as  it  long  has  been,  one  of  mere  trover 
And  conversion — not  of  larceny.  The  general  remark  in  The 
People  V.  McOarren,  that  a  finder,  having  the  means  of  discovery, 
is  an  exception,  must  be  taken  with  the  limitation  indicated  by 
the  authorities  referred  to.  Every  finder  may  be  said  to  have 
the  means  of  discovering  the  owner  by  the  exercise  of  an  honest 
•diligence;  and  if,  when  valuable  property  is  lost,  such  means 
may  be  made  a  test,  the  doctrine  of  The  People  v.  Anderson  is 
indeed  gone.  Scarcely  any  finder  could  fail  in  his  search;  and 
(this  being  generally  obvious  to  a  jury,  they  would  hardly  ever 
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{ail  to  convict  for  that  reason.  The  rule  would  thus,  in  prac- 
tice, be  brought  down  to  a  very  narrow  exception. 

It  may  be  very  difficult  to  perceive  any  reason  in  sound  morals, 
why  this  should  not  be  so;  but  that  is  no  argument  for  dis- 
regarding a  settled  rule  of  law. 

New  trial  ordered. 

Laboskt  ov  Stolen  Goods:  See  State  v.  B<>per,  24  Am.  Deo.  268,  and  note. 


Bloom  et  al.  t;.  Bubdick. 

[1  Hill,  130.] 
Omission  ov  Substt  vbom  ADMiNiSTRAToa*s  Bond  does  not  make  void  tht 
grant  of  letters  to  him. 

To  THS  JuiUBDIOnON    OP  THS  SUBBOOATE  IN    OrANTINO    AdMINISTBATIOV 

two  things  only  are  essential,  viz.:  1.  The  death  of  the  intestate;  and  2. 
His  inhabitancy,  at  or  immediately  preceding  his  death,  of  the  oonnty  in 
which  the  administration  leas  granted. 

JuBismcnoH  to  Order  a  Sale  op  Realty  Depends  on  a  petition  and 
account. 

Account  Rbquisits  to  Warrant  a  Sale  op  Realty  can  not  be  dis- 
pensed with  beoanse  an  inventory  has  previously  been  filed,  although  a 
general  reference  to  such  inventory  is  made. 

Ip  an  Account  is  Presented,  its  effect  is  not  destroyed  by  calling  it  an 
inventory. 

One  Document  may  Answer  the  Double  Purpose  of  an  account  and  an 
inventory;  and  an  inventory  made  and  presented  at  the  time  the  petition 
lor  an  order  of  sale  is  filed,  may  be  treated  as  an  account  and  give  the 
court  jurisdiction  to  the  same  extent  as  a  separate  account  containing  the 
same  matters. 

Ip  it  does  not  Clearly  Appear  at  what  Time  the  Inventory  was  Filed, 
but  there  is  some  evidence  tending  to  show  its  filing  at  the  time  the  sale 
was  petitioned  for,  the  question  whether  it  was  filed  at  the  proper  time 
to  support  the  order  of  sale  must  be  submitted  to  the  jury. 

Appuoation  op  Personal  Estate  to  Payment  op  Debts  need  not  be 
made  before  petitioning  for  a  sale;  it  ia  sufficient  that  such  application 
has  been  made  when  the  order  of  sale  is  granted. 

Description  op  Land  in  an  Order  op  Sal;  ,  as  ninety -one  acres  of  the  south- 
west comer  of  lot  number  eleven,  is  not  fatally  defective  if  the  intestate 
owned  that  number  of  acres  and  no  more  in  the  lot  named. 

In  Ejectment  Dependant  may  Show  Title  out  op  Plaintipps,  though 
he  does  not  connect  himself  with  it,  if  he  did  not  enter  under  them. 

Jurisdiction  over  the  Persons  to  be  affected  by  a  surrogate's  sale 
must  be  obtained  in  some  manner  sanctioned  by  law,  otherwise  the  pro- 
ceeding will  be  void. 

ScRROOATE  Ck>URT  IS  OP  Inperior  JURISDICTION— ^a  mere  creature  of  the 
statute.  Persons  claiming  under  its  orders  must  show  affirmatively  that 
it  obtained  jurisdiction  to  make  them  by  pursuing  the  forms  prescribed  by 
the  statute. 
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ApponrracBKT  of  Guabdian  to  Appear  pob  and  Repbessnt  Inpan7 
Heirs  on  au  application  to  sell  real  estate 'is  junsdictioiiaL  If  such  ap- 
pointment is  not  made,  the  order  of  sale  is  void. 

Statutory  Authority  by  which  a  man  may  be  deprived  of  his  estate  most 
be  strictly  pursued. 

Ejectmekt.  The  premises  formerly  belonged  to  Henry  Bloom, 
who  died  seised  thereof  in  1818.  He  had  nine  children,  of  whom 
four  were  infants  at  the  date  of  his  decease.  These  four  were 
the  plaintiffs  in  the  present  suit.  The  defendants  attempted  to 
deraign  title  through  a  surrogate's  sale.  The  objections  to  the 
sale  and  the  defects  in  the  proceedings  appear  from  the  opinion. 
The  petition  for  the  order  of  sale  was  without  date  or  mark  of 
filing.  It  stated  that  the  administrators  had  *'  made  a  just  and 
true  inventory  of  all  the  goods,  chattels,  and  credits  of  the  es- 
tate of  the  said  Henry  Bloom,  and  also  an  estimate  of  the  debts 
of  the  estate,  all  which,  duly  authenticated,  is  on  file  in  the 
office  of  said  surrogate,"  and  that  the  personal  estate  was  not 
sufficient  to  pay  debts.  The  surrogate  by  whom  this  petition 
was  heard  and  granted,  having  died  prior  to  the  trial  of  the 
present  cause,  such  of  the  papers  as  could  be  found  were  pro- 
duced by  his  successor  in  office.  The  inventory  produced  was 
dated  February  21, 1819.  On  its  back  was  an  undated  certificate 
by  two  appraisers  that  it  was  a  true  appraisal  of  the  property  of 
the  deceased.  The  appraisers'  oath  annexed  to  the  inventory  was 
dated  September  11, 1819.  The  oath  of  the  administrators  to  the 
truth  of  the  inventory  was  taken  before  the  surrogate,  but  bore 
no  date.  The  inventory  showed  goods  and  chattels  appraised  at 
six  htmdred  and  forty-nine  dollars  and  eighty-one  cents,  and 
debts  due  amounting  to  three  hundred  and  seventy-three  dol- 
lars and  fifty-six  cents.  An  account  and  estimate  showed  debts 
of  estate  aggregating  two  thousand  two  htmdred  and  thirty-five 
dollars  and  thirty-seven  cents,  and  that  the  excess  of  the  debts 
due,  over  the  personal  estate,  was  one  thousand  two  hundred 
and  twelve  dollars.  This  accoimt  was  verified  by  the  oath  of 
one  of  the  administrators,  taken  May  11, 1820.  On  June  26, 
1840,  an  order  of  sale  was  entered.  No  order  appointing  a 
guardian  for  the  minors  could  be  f oimd. 

The  judge  directed  the  jury  to  find  for  the  plaintiffs;  and  the 
jury  having  so  foimd,  the  defendant  moved  to  set  the  verdict 
aside. 

C.  Humphrey,  for  the  defendant. 

B.  Johnson,  for  the  plaintiffiB. 
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By  Court,  Bbonson,  J.  As  the  judge  did  not  specify  on  what 
particular  ground  he  held  the  sale  under  the  surrogate's  order 
Toid,  it  -will  be  proper  to  examine  the  seveial  objections  which 
haye  been  urged  against  the  yalidify  of  the  sale,  on  the  argu- 
ment. The  counsel  for  the  plaintiffs  insists  that  the  sale  was 
void,  on  several  grounds: 

1.  It  is  said  that  administration  was  not  duly  granted,  be- 
cause there  was  but  one  surety  to  the  bond.  The  tenth  section 
of  the  act  of  1813  provides,  that  the  surrogate  shall,  upon  giani- 
ing  administration  of  the  goods  of  any  person  dying  intestate, 
take  of  the  person  or  persons  to  whom  such  administration  shall 
be  granted,  sufficient  bonds  to  the  people  of  this  state,  with  two 
or  more  competent  sureties:  1  R.  S.  447,  sec.  10.  The  duty 
of  the  surrogate  is  plain,  but  the  omission  to  take  two  or  more 
sureties  is  not  a  matter  which  goes  to  the  foundation  of  the  pro- 
ceeding, so  as  to  render  the  letters  of  administration  void.  Only 
two  things  were  essential  to  the  jurisdiction  of  the  surrogate  in 
granting  administration,  to  wit,  the  death  of  the  intestate,  and 
the  fact  that  at,  or  immediately  previous  to  his  death,  he  was  an 
inhabitant  of  the  same  cotmty  with  the  surrogate:  Sec.  3.  If 
those  facts  existed  in  this  case,  which  is  not  denied,  the  surro- 
gate had  authoritj  to  act,  and  the  omission  to  take  a  proper 
bond,  was  an  error  to  be  corrected  on  appeal:  Sec.  32;  and  not 
a  defect  of  jurisdiction  which  would  render  the  whole  proceed- 
ing void. 

2.  It  is  said,  that  the  application  for  a  sale  of  the  real  estate 
was  not  accompanied  by  an  account  of  the  personal  estate  and 
debts  of  the  intestate:  that  instead  of  an  account  made  at  that 
time  of  the  personal  estate,  reference  was  had  to  the  usual  in- 
ventory which  had  been  previously  filed.  This  is  an  important 
point,  because  a  petition  and  account  are  essential  to  the  sur- 
rogate's jurisdiction  in  ordering  a  sale.  The  administrator  is 
in  all  cases  to  make  and  exhibit  an  inventory  of  the  personal 
estate,  within  six  months  after  the  grant  of  administration:  Sec. 
10.  And  without  any  reference  to  that  provision,  ho  must  ac- 
company his  petition  for  a  sale  of  land  by  an  account  of  the 
personal  estate  and  debts,  as  far  as  he  can  discover  the  same: 
Sees.  23, 2G.  If  the  general  inventory  had  been  previously  filed, 
and  there  was  no  account  beyond  a  reference  to  that  document, 
it  would  not,  I  think,  be  sufficient,  and  the  order  to  sell  could 
not  be  supported.  I  have  already  remarked,  that  the  require- 
ment of  an  account  is  wholly  independent  of  that  relating  to 
the  inventory;  the  one  must  be  furnished,  although  tlie  other 
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may  be  on  file.  There  is  good  reason  for  saoh  a  role.  The  ad- 
ministrator, before  the  application  for  a  sale,  may  have  dis- 
coyered  personal  estate  of  the  intestate,  of  which  he  had  no 
knowledge  at  the  time  the  inventory  was  filed;  debts  due  the 
intestate,  which  were  deemed  bad  at  the  time  of  making  the  in- 
ventory, may  have  proved  available,  either  in  whole  or  in  part; 
and  property,  which  was  appraised,  may  have  advanced  in  value. 
It  is  therefore  proper,  as  well  as  a  plain  requirement  of  the  stat- 
ute, that  there  should,  in  all  cases,  be  an  account  at  the  time  of 
the  application  for  a  sale  of  real  estate. 

But  if  an  account  is  in  fact  presented,  it  can  do  no  harm  that 
it  receives  the  name  of  inventory,  instead  of  account.  Nor  do  I 
think  it  necessaiy  that  there  should  be  two  separate  documents, 
in  a  case  where  the  common  inventory  is  presented  at  the  time 
of  applying  for  a  sale.  When  the  inventory  comes  in  at  that 
time,  it  must  necessarily  contain  the  same  matter  that  would 
appear  by  such  an  account  as  is  mentioned  in  the  twenty-third 
section;  and  one  doctmient  may  well  answer  the  double  purpose 
of  inventory  and  account. 

It  becomes  therefore  important  to  inquire,  when  the  in* 
ventoiy  in  this  case  was  filed.  It  is  dated  in  February,  1819; 
but  it  seems  quite  probable  that  it  was  not  filed  at  that  time, 
because  there  is  an  oath  of  the  appraisers  appended  to  it,  which 
was  sworn  before  the  siurogate  on  the  eleventh  of  September 
following.  It  may  not  have  been  filed  on  the  last-mentioned 
day;  for  the  oath  then  made  was  not  to  the  truth  of  the  inven- 
tory, as  though  that  document  had  already  been  prepared,  but 
the  oath  of  each  appraiser  was,  that  '*  I  will  truly,  honestly,  and 
impartially  appraise,"  etc.  An  account  or  estimate  of  the  debts 
to  be  paid,  was  evidently  presented  to  the  surrogate  at  the  time 
of  applying  for  a  sale.  An  affidavit  of  one  of  the  administro^ 
tors,  purporting  to  have  been  sworn  on  the  eleventh  of  May, 
1820,  the  day  before  the  order  to  show  cause,  was  subjoined  to  this 
account,  and  the  jurat  was  in  the  handwriting  of  the  surrogate, 
though  his  name  was  not  subscribed  to  it.  The  petition  for  a 
sale  speaks  of  the  inventory  of  the  personal  estate  and  this  ac- 
coiint  of  debts  in  terms  which,  to  say  the  least,  can  not  be  made 
to  imply  that  they  were  presented  or  filed  at  different  times. 
There  is,  on  the  one  side,  little  or  no  evidence  to  prove  that  the 
inventory  was  filed  before  making  the  order  to  show  cause,  and 
on  the  other,  there  is  some  evidence  tending  to  show  that  it  was 
filed  at  that  time.  And  here  the  presumption  that  every  officer 
does  his  duty,  may,  perhaps,  be  entitled  to  some  weight:  Ford 
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V.  WdLsworthy  19  Wend.  334;  and  would  aid  tbe  conclusion, 
that  the  inventoiy  was  presented  at  the  proper  time  for  sustain* 
ing  the  jurisdiction  of  the  surrogate.  I  do  not  think,  howeyer,. 
Chat  much  importance  should  be  given  to  that  presumption, 
where,  as  in  this  case,  it  is  resorted  to  for  the  purpose  of  making 
out  a  vital  jurisdictional  fact.  But  without  it,  there  was  some 
evidence  for  the  jury.  What  they  would  have  said,  as  to  the 
time  of  filing  the  inventory,  if  the  question  had  been  submitted 
to  them,  I  will  not  attempt  to  conjecture.  I  have  only  noticed 
the  evidence  far  enough  to  show  that  there  was  a  question  for 
the  jury;  and  it  follows,  that  if  the  judge  based  his  decision 
against  the  validity  of  the  sale,  on  the  ground  that  there  was 
no  account,  there  must  be  a  new  trial. 

8.  The  next  objection  is,  that  before  petitioning  for  a  sale, 
the  administrators  had  not  applied  the  personal  estate  which 
had  come  to  their  hands  towards  the  payment  of  the  debts  of 
the  intestate.  An  inventory  must  be  filed  before  asking  for  a  sale, 
but  it  is  enough  if  the  personal  estate  has  been  applied  to  the 
payment  of  debts  before  a  sale  is  ordered.  The  application 
may  be  made  between  the  order  to  show  cause,  and  the  final 
order  for  sale:  Sec.  26.  In  this  case  the  amount  of  debts  to  be 
paid  was  two  thousand  two  hundred  and  thirty-five  dollars  and 
thirfy-seven  cents;  the  personal  estate  amounted  to  one  thou- 
sand and  twenty-three  dollars  and  thirty-seven  cents :  the  balance, 
one  thousand  two  hundred  and  twelve  dollars,  was  struck  by 
the  surrogate,  and  probably  at  the  time  the  petition  was  pre- 
sented. In  the  order  for  a  sale,  the  surrogate  adjudges,  that 
the  personal  estate  was  insufficient  for  the  payment  of  debts, 
and  that  there  yet  remained  due  and  unpaid  of  the  debts,  be- 
sides costs,  the  sum  of  one  thousand  two  hundred  and  twelve 
dollars,  which  is  the  precise  amount  of  debt  that  would  remain 
unpaid  if  all  the  personal  estate  had  been  previously  applied  to 
that  object.  There  is,  therefore,  some  reason  for  believing  that 
the  personal  estate  had  been  properly  applied  before  the  order 
for  a  sale  was  made. 

4.  It  is  also  objected,  that  nothing  passed  by  the  sale,  in  con- 
sequence of  the  defective  and  imperfect  description  of  the  land 
in  the  surrogate's  order,  and  in  the  administrator's  deed:  Sec. 
23.  If  there  was  nothing  in  the  case  beyond  the  words, 
"  being  ninety-one  acres  of  the  south-west  comer  of  lot  number 
eleven,"  there  would  be  some  difficulty  in  saying  that  all  of  the 
land  passed  which  is  in  controversy  in  this  suit.  The  descrip- 
tion would  be  best  answered  by  laying  out  ninety-one  acres  in  a 
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square  form  on  the  south-west  comer  of  the  lot,  which  would 
not  include  more  than  forty  acres  of  the  land  of  the  intestate, 
and  would  include  about  fifty  acres  of  land  belonging  to  some 
other  person.  But  there  is,  I  think,  enough  in  the  case  to  help 
the  purchaser  out  of  this  difficulty.  It  was  an  order  for  the  sale 
of  the  real  estate  of  which  Heniy  Bloom  died  seised,  and  there 
were  to  be  ninety-one  acres  in  a  specified  lot.  The  intestate 
owned  precisely  that  quantity  of  land,  and  no  more,  in  the  des- 
ignated lot,  and  his  land  touched  the  south-west  comer  of  the 
lot,  though  it  did  not  lie  in  a  square  form.  The  surrogate  evi- 
dently had  in  view  the  particular  parcel  of  land  which  the  intes- 
tate owned  in  lot  number  eleven.  The  matter  must  have  been 
well  understood  by  all  of  the  parties  in  interest,  and  I  think  the 
whole  of  the  land  in  controversy  might  well  pass  by  the  deed. 

5.  If  there  was  ground  for  imputing  fraud  to  Abraham  Bloom, 
the  purchaser,  that  was  a  question  of  fact  for  the  jury. 

6.  As  the  defendant  did  not  enter  under  the  plaintiffs,  he  was 
at  liberty  to  show  a  title  out  of  them,  although  he  did  not  con- 
nect himself  with  that  tiUe. 

7.  The  only  remaining  question  is,  whether  the  plaintiffs,  who 
were  infants  at  the  time  of  the  proceedings  before  the  surrogate, 
and  for  whom  no  guardian  was  appointed,  are  concluded  by  the 
sale.  We  have  been  referred  to  the  cases  of  Jackson  v.  Hobinson, 
4  Wend.  436,  and  Jackson  v.  Crawfords,  12  Id.  533,  as  deciding 
the  point  against  the  infant  heirs.  But  I  have  been  unable  to 
discover  that  this  question  was  involved,  or  even  mentioned,  in 
Jackson  v.  Robinson;  and  the  decision  in  Jackson  v.  Crawfords^ 
turned  upon  another  ground.  The  objection  was  taken,  in  that 
case,  that  no  guardian  ad  litem  had  been  appointed  for  the  in- 
fants ;  but  such  evidence  was  given  in  relation  to  what  was  done 
before  the  surrogate,  and  the  probable  loss  of  a  portion  of  the 
papers,  that  the  judge  told  the  jury  they  would  be  warranted  in 
presuming  that  all  necessaiy  proceedings  had  been  duly  had  be- 
fore the  surrogate,  and  that  guardians  for  the  infant  heirs  had 
been  duly  appointed.  On  a  motion  for  a  new  trial,  Sutherland, 
J.,  who  delivered  the  opinion  of  the  court,  said,  **  the  parol  evi- 
dence fully  warrants  the  conclusion,  that  all  the  proceedings 
before  the  surrogate  were  strictiy  formal  and  regular."  And 
again,  **  the  presumption  of  the  entire  regularity  of  those  pro- 
ceedings is  strengthened  by  the  long  acquiescence  of  the  heirs 
at  law."  In  the  case  at  bar,  although  there  is  evidence  enough 
that  this  business  was  loosely  done,  there  is  no  evidence  tend- 
ing to  show  the  loss  of  papers,  and  no  foundation  has  been  laid 
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for  presuming  the  appointment  of  a  guardian.  It  is  in  proof, 
that  none  was  appointed,  so  far  as  appears  from  the  records  and 
papers  in  the  surrogate's  office.  This  is  then  a  case  where  the 
question  is  directly  and  necessarily  presented,  and  that  too  for 
the  first  time,  so  far  as  I  have  observed,  whether  infant  heirs 
can  be  concluded  under  this  statute  without  a  guardian  to  ap- 
pear for,  and  take  care  of  their  interests. 

The  surrogate  undoubtedly  acquired  jurisdiction  of  the  sub- 
ject-matter, on  the  presentation  of  the  petition  and  account; 
but  that  was  not  enough.  It  was  also  necessary  that  he  should 
acquire  jurisdiction  over  the  persons  to  be  affected  by  the  sale. 
It  is  a  cardinal  principle  in  the  administration  of  justice,  that  no 
man  can  be  condenmed  or  divested  of  his  right,  until  he  has  had 
the  opportunity  of  being  heard.  He  must,  either  by  serving 
process,  publishing  notice,  appointing  a  guardian,  or  in  some 
other  way,  be  brought  into  court;  and  if  judgment  is  rendered 
against  him  before  that  is  done,  the  proceeding  will  be  as  utterly 
void  as  though  the  court  had  undertaken  to  act  where  the  sub- 
ject-matter was  not  within  its  cognizance:  Borden  v.  Filch,  15 
Johns.  121  (8  Am.  Dec.  225];  Bigehw  v.  Steams,  19  Id.  39 
(10  Am.  Dec.  189];  MiUs  v.  Martin,  19  Id.  7.  This  is  the 
rule  iu  relation  to  all  courts,  with  only  this  difference,  that  the 
jurisdiction  of  a  superior  court  will  be  presumed  until  the  con- 
trary appears;  whereas  an  inferior  court,  and  those  claiming 
under  its  authority,  must  show  that  it  had  jurisdiction:  Foot  v. 
Stevens,  17  Wend.  483;  Hart  v.  Seixas,  21  Id.  40.  The  surro- 
gate's court  is  one  of  inferior  jurisdiction;  it  is  a  mere  creature 
of  the  statute:  Dahin  v.  Hudson,  G  Cow.  221.  Indeed,  it  has 
been  held  in  all  the  cases  relating  to  surrogates'  sales,  that  the 
person  claiming  under  them  must  show  affirmatively  thai  the 
officer  had  acquired  jurisdiction.  The  distinction  between  supe- 
rior and  inferior  courts  is  not  of  much  importance  in  this  pai- 
ticular  cose,  for  whenever  it  appears  that  there  was  a  want  of 
jurisdiction,  the  judgment  will  be  void,  in  whatever  court  it  was 
rendered. 

It  is  not  only  a  general  principle  in  the  law,  that  courts  must 
acquire  jurisdiction  over  the  persons  to  be  affected  by  their 
judgments,  but  in  relation  to  these  sales  the  statute  has  specially 
pointed  out  the  means,  and  imposed  the  duty,  of  bringing  the 
proper  parties  before  the  court.  The  surrogate,  when  the  subject 
has  been  properly  presented  to  him,  must  in  the  first  place  make  an 
order  directing  all  persons  interested  in  the  estate  to  appear  be- 
fore him  at  a  certain  day  and  place,  to  show  cause  why  the  leal 
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estate  should  not  be  sold  for  the  payment  of  debts;  and  ibm 
order  must  be  published  in  two  newspapers  for  four  weeks  sue- 
oessiyelj:  Sec.  23.  This  notice  serves  the  purpose  of  bring- 
ing in  all  such  persons  as  the  law  presimies  capable  of  taking 
tiie  charge  of  their  own  interests,  and  defending  themselves  in 
courts  of  justice;  but  it  does  not  include  infant  heirs  and 
devisees.  The  thirty-first  section  was  made  for  their  protection^ 
and  it  provides,  "  that  in  all  cases  where  a  petition  shall  be  pre- 
sented by  any  executors  or  administrators,  for  the  sale  of  the 
whole  or  part  of  the  real  estate  of  their  testator  or  intestate,  and 
one  or  more  of  the  devisees  or  heirs  of  such  testator  or  intestate 
shall  be  infants,  the  judge  of  the  court  of  probates  or  the  surro- 
gate to  whom  the  same  may  be  presented,  shall  appoint  some 
discreet  and  substantial  freeholder  a  guardian  of  such  infant  or 
infants,  for  the  sole  purpose  of  appearing  for,  and  taking  care  of 
the  interest  of  such  infants,  in  the  proceedings  therein."  This 
mode  of  bringing  in  the  infant  heirs  was  not  pursued,  and  the 
plaintifiGs  have  had  no  day  in  court.  Without  it,  they  can  not 
be  deprived  of  their  inheritance. 

The  cases  to  which  I  have  already  referred  have  settled  a 
principle  decisive  of  this  question.  But  I  will  mention  a  few 
other  decisions,  for  the  purpose  of  showing  that  the  prescribed 
form  for  obtaining  jurisdiction  of  the  person,  whatever  that  form 
may  be,  must  be  strictly  pursued.  In  the  Mailer  of  Underwoody 
3  Cow.  59,  the  creditors  of  an  insolvent  debtor  were  to  be 
brought  in  by  the  publication  of  a  notice  for  ten  weeks,  and  it 
was  held,  that  the  judge  had  no  jurisdiction  to  grant  a  discharge 
where  the  notice  had  been  published  only  six  weeks.  In  Den- 
ning V.  Conoiny  11  Wend.  647,  a  judgment  of  this  court,  in  par- 
tition, was  held  void,  because  it  did  not  appear  by  the  record 
that  the  notice  required  by  the  statute  in  the  case  of  unknown 
owners  had  been  duly  published.  This  case,  so  far  as  it  asserts 
the  doctrine  that  the  judgment  of  a  superior  court  will  be  void 
if  the  record  do  not  show  jurisdiction,  has  been  overruled: 
Foot  V.  Stevens,  17  Wend.  483;  Hart  v.  Seiaaa,  21  Id.  40.  But 
the  principle  remains  untouched,  that  whenever  the  want  of 
jurisdiction  appears,  the  judgments  of  any  and  all  courts  will  be 
void;  and  when  the  party  in  interest  is  to  be  brought  in  by 
means  of  a  public  notice,  the  want  of  such  notice  will  be  a  fatal 
defect. 

In  Measinger  v.  Eintner,  4  Binn.  97,  a  decree  of  the  orphans' 
court  was  held  void  as  against  infants,  for  whom  no  guardian 
had  been  appointed  pursuant  to  the  statute.    In  Smiih  v.  Bice^ 
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11  Mass.  507,  the  statute  lequired  that  the  judge  of  the  court 
of  probates  should  appoint  guardians  for  infants,  and  some  dis- 
creet person  to  represent  a  party  out  of  the  state,  and  foi  want 
of  such  appointment,  the  proceedings  were  held  to  be  void. 
This  decision  was  fully  approved  in  Proctor  v.  NewhaU^  17  Id, 
91.  The  rule  that  there  must  be  jurisdiction  of  the  person,  as 
well  as  the  subject-matter,  has  been  steadily  upheld  by  the 
courts;  and  it  can  not  be  relaxed  without  opening  a  door  to  the 
greatest  injustice  and  oppression. 

In  every  form  in  which  the  question  has 'arisen,  it  has  been 
held,  that  a  statute  authority  by  which  a  man  may  be  deprived 
of  his  estate  must  be  strictly  pursued.  In  Thatcfier  v.  Powell, 
6  Wheat.  119,  Marshall,  C.  J.,  said,  it  was  a  self-evident  proposi- 
tion, that  no  individual  or  public  officer  can  sell  and  convey  a  good 
title  to  the  land  of  another,  unless  authorized  so  to  do  by  express 
law;  and  the  person  invested  with  such  a  power,  must  pursue  with 
precision  the  course  prescribed  by  law,  or  his  act  will  be  in- 
valid. In  accordance  with  this  doctrine,  the  case  of  Jackson  v. 
Usty,  7  Wend.  148,  was  decided.  Savage,  C.  J.,  there  says,  ''  it 
is  a  cardinal  principle  that  a  man  shall  not  be  divested  of  his 
property  but  by  his  own  acts,  or  the  operation  of  law;  and 
where  proceedings  are  instituted  to  change  the  title  to  real 
estate  by  operation  of  law,  the  requirements  of  the  law  under 
which  the  proceedings  are  had,  must  be  strictly  pursued."  In  Bea 
V.  McJ^hron,  13  Wend.  465  [28  Am.  Dec.  471],  a  sale  under 
this  statute  was  held  void  for  want  of  an  order  of  confirmation 
by  the  surrogate;  and  in  Atkins  v.  Kinnan,  20  Wend.  241 
[32  Am.  Dec.  534],  the  deed  to  the  purchaser  was  held  void,  be- 
cause it  did  not  set  forth  at  large,  as  the  statute  requires,  the 
order  of  sale  made  by  the  surrogate.  See  also  Jackson  v. 
Shepard,  7  Cow.  88  [17  Am.  Dec.  502];  WiUiams  v.  PeyUm^ 
4  Wheat.  77. 

The  rule  which  requires  a  strict  compliance  with  a  statute 
authority  under  which  a  man  may  be  deprived  of  his  estate,  is 
one  of  a  most  salutary  tendency;  and  this  is  a  much  stronger 
case  for  its  application  than  some  of  those  which  have  been 
mentioned.  I  do  not  intend  to  say  that  there  was  any  fraud  in 
procuring  this  sale.  That  v^as  a  question  for  the  jury.  But  I 
can  not  forbear  to  remark,  that  there  were  circumstances  well 
calculated  to  awaken  suspicion  that  all  was  not  right;  and  if 
tiiere  had  been  a  compliance  with  the  statute,  by  appointing  a 
guardian  to  appear  and  take  care  of  the  interest  of  the  infant 
heirs,  I  think  it  far  from  being  clear  that  their  land  would  hay« 
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been  sold.  But  however  that  may  be,  they  could  only  be  de- 
prived of  their  inheritance  by  pursuing  the  forms  prescribed  by 
law. 

It  is  said  that  the  plaintiffs  had  a  remedy  by  appeal;  and  it  is 
true  that  the  statute  gives  a  party  claiming  to  be  aggrieved  fif- 
teen days  to  appeal  from  a  decree  or  order  of  the  surrogate: 
Sec.  32.  But  this  argument  was  well  answered  by  Jackson,  J., 
in  Smith  v.  Bice,  11  Mass.  512.  He  says,  ''  the  very  grievance 
complained  of  is,  that  the  party  had  no  notice  of  the  pendency 
of  the  cause,  and  of  course  no  opportunity  to  appeal.''  He 
then  proceeds  to  show,  that  when  the  judge  of  probate  under* 
takes  to  determine  the  rights  of  parties  over  whom,  for  the  want 
of  notice,  he  has  not  acquired  jurisdiction,  and  the  parties  have 
had  no  opportunity  to  appeal,  they  may  consider  the  act  or  de- 
cree as  utterly  void. 

When  the  proceedings  are  at  comiiion  law,  and  an  infant  ap- 
pears by  attorney  instead  of  guardian,  or,  after  being  served 
with  process,  suffers  a  default,  the  judgment  will  be  erroneous — 
not  void.  But  here  there  has  been  neither  service  of  process 
nor  appearance  in  any  form.  The  judgment  would  have  been 
void  had  the  proceedings  been  at  the  common  law;  and  it  is 
clearly  so  in  this  case,  where  the  defendant  is  attempting  to 
build  up  a  title  under  a  statute,  without  complying  with  its  re- 
quirements. 

New  trial  denied. 

Ant  Act  of  a  Coitbt  ik  a  Matter  over  which  it  has  not  aoqaired  juris- 
diction ia  a  nullity:  Ferguson  v.  Crawford,  70  N.  Y.  264;  Adanu  v.  Saratoga 
^  FT.  R,  R.  do,,  10  Id.  333;  Doty  v.  Brown,  4  How.  Pr.  430;  Vistdter  v.  HMd- 
mm  R.  R.  Co,,  5  Barb.  46.  Or,  as  it  is  sometimes  expressed  when  it  is  meant  to 
say  that  jurisdiction  over  the  person  of  the  defendant  must  be  acquired,  no 
person  can  be  divested  in  a  court  of  justice  of  any  right  unless,  by  notice  hav* 
ing  been  previously  given  to  him  of  the  proceedings,  an  opportunity  has  been 
afforded  him  of  being  heard  therein:  WillUwu  v.  Van  VaUsenburg,  16  How. 
Pr.  147;  People  v.  Sutherland,  Id.  194.  In  this  respect  these  cases  recognixa 
no  distinction  between  courts  of  general  and  those  of  inferior  jurisdiction. 
There  is,  however,  a  presumption  indulged  that  the  jurisdictional  facts  nec- 
essary to  authorize  the  judgments  and  decrees  of  the  courts  of  the  former 
kind  existed:  See  the  cases  cited  above,  and  Hutchinson  v.  Brand,  6  Id.  74; 
though  the  presumption  may  be  rebutted:  Id.  Whereas,  wherever  a  right  ii 
claimed  under  the  decree  of  a  court  of  inferior  jurisdiction,  it  is  incumbent 
upon  the  claimant  to  prove  affirmatively  the  jurisdictional  facts:  HarringUm 
V.  People,  6  Barb.  610.  The  surrogate's  court  being  one  of  inferior  jurisdic- 
tion, this  rule  applies  to  claimants  under  their  decrees:  Mahoney  v.  (hader, 
10  Abb.  Pr.  437;  C&rwin  v,  MerriU,  3  Barb.  343;  Ackley  v.  DygeH,  33  Id.  191; 
Buhle  V.  Sherman,  10  Bos.  305;  Sibley  v.  Waffley,  16  N.  Y.  190;  see  also  tlis 
parallel  case  of  Alkina  v.  Kinnan,  32  Am.  Dec.  534  and  note. 
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Ihrkottlabities  AN0  Ebbobs  of  JuDOinsNT  in  a  proceeding  over  which  a 
ooort  has  acquired  jurisdiction,  can  not  be  taken  advantage  of  in  a  collateral 
proceeding,  even  though  the  court  be  one  of  inferior  jurisdiction:  Sheldon  v. 
Wrifjht,  7  Barb.  42;  S.  C,  5  N.  Y.  511;  Lawience  v.  Parsons,  27  How.  9;  Peo- 
ple ▼.  Halsey,  37  N.  Y.  346;  Riclmwnd  v.  Foote,  3  Lans.  252;  Van  Rensselaer 
V.  Coarell,  7  Barb.  129;  S.  C.  4  How.  Pr.  378;  Wilhiming  v.  Schmale,  1 
Hilt.  264;  Van  Rensselaer  v.  Witbeck,  7  Barb.  142;  S.  C,  4  How.  Pr.  388. 

To  GiVB  THE  SUBBOGATB  JUBISDICTION  TO  ObDEB  THB  SaL^  OF  ReaL  ES- 
TATE it  is  necessary  that  an  account  should  be  presented  with  the  petition: 
Schneider  v.  McFarland,  4  Barb.  144;  Small  v.  Cromtoell^  H.  &  D.  155;  Vcm 
Nostrand  v.  Wright,  Id.  262;  and  if  the  heirs  are  infants,  the  appointment  of 
a  guardian  is  equally  essential:  Chandler  v.  Nai-throp,  24  Barb.  132;  Havens 
V.  Sherman,  42  Id.  640;  Schneider  v.  McFarland,  2  N.  Y.  461. 

To  tbb  Exebcisb  of  a  Statute  Authobitt  by  which  a  person  may  be  de- 
prived  of  his  ^tate,  it  is  necessary  that  every  prerequisite  should  have  been 
strictly  complied  with.  An  instance  is  afforded  where  lands  are  sold  for 
taxes:  LegrjeU  v.  Rogers,  9  Barb.  411;  Cruger  v.  Dougherty,  43  N.  Y.  120; 
Huhbell  v.  IVeldon,  H.  &  D.  145;  but  the  rule  is  not  confined  to  this  authority; 
it  is  of  general  application:  Bangs  v.  Mcintosh,  23  Barb.  599;  Rofnnson  v. 
Ryan,  25  N.  Y.  324;  Low  v.  Purdy,  2  Lans.  424;  Sherwood  v.  Reade,  7  Hill, 
433;  MerriU  v.  Port  Chester,  71  N.  Y.  312.  There  is,  however,  this  qualifica- 
cation,  that  if  something  has  been  omitted  which  was  manifestly  inserted  not 
for  the  benefit  of  the  party  whose  estate  is  divested,  but  of  some  other  person, 
he  shall  not  be  heard  to  complain:  Allen  v.  Commissioners,  38  Id.  318;  see 
also  AtHjis  v.  Kinnan,  32  Am.  Dec.  534,  and  note  540. 

Perhaps  to  this  head  may  best  be  referred  the  cases  which  hold  that  where 
a  statute  prescribes  the  mode  by  which  jurisdiction  may  be  acquired,  it  must 
be  strictly  pursued  or  the  proceeding  will  be  a  nullity:  People  v.  Board  of 
Police,  6  Abb.  164;  26  Barb.  485;  Van  Slyke  v.  She^n,  9  Id.  284;  Stanton  v. 
EUis,  16  Id.  323;  Buffalo  dt  S.  L.  R.  R,  Co,  v.  Ih-ie  Co.,  48  N.  Y.  99;  PeopU 
T.  Spencer,  55  Id.  4;  Brown  v.  Mayor  of  New  York,  6  T.  &  C.  166. 

Title  ur  a  Teobd  Pbbsok  is  a  defense  to  an  action  of  ejectment:  J^nkham 
r.  Erie  R.  Co.,  53  Barb.  396. 


Pdtnam  v.  Wise. 

[1  Hill,  234.] 

If  Land  is  OocfUPiED  on  the  Shabes,  and  the  occupiers  covenant  to  yield 
and  pay  to  the  owners  one  half  of  all  the  grain  raised  on  the  farm,  to  be 
delivered  at  a  place  designated,  and  one  of  the  occupiers  afterwards 
enters  into  an  agreement  with  other  persons  to  do  certain  work  and  to 
receive  therefor  one  third  of  such  occupier's  share,  all  the  parties  are, 
until  the  grain  is  delivered  and  divided,  tenants  in  common  thereof,  and 
not  partners. 

If  One  Tenant  in  common  Sell  the  Ck>MM0N  Pbopebty,  his  co-tenants  may 
adopt  the  sale,  and  all  the  co-tenants  may  join  in  an  action  therefor  in 
assumpsit  for  goods  sold  and  delivered.  - 

Lxttino  on  the  Shares  fob  a  Single  Cbop  makes  the  parties  tenants  in 
common  thereof. 

PsiviLEGE  OF  Pebsons  Occuptino  Land  ON  THE  Shabes  to  have  a  renewal 
of  their  contract  for  a  second  year,  does  not  change  their  contract  into 
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one  of  leaBing,  bo  w  to  deprive  the  owners  of  thefir  interest  as  part  owners 
or  co-tenants  of  the  crops  raised. 

CoyBNANT  TO  Pay  A  FiXED  QUANTITY  OF  Whkat  or  Other  products  of  a  farm 
for  the  use  thereof,  does  not  give  the  lessor  any  present  interest  in  sach 
prbdnct. 

Contract  to  Render  a  Moiety  of  the  Products  of  a  Farm  for  the  use 
thereof,  though  containing  apt  words  to  make  a  lease,  will  not  be  oon* 
strued  as*  a  leasing  with  a  reservation  of  rent,  but  as  a  letting  on  the 
shares,  which  re3ults  in  both  owner  and  occupier  having  a  present  inter- 
est as  tenants  in  common  of  the  crop. 

AssiTMPsrr.  Collins  and  Famam,  being  the  owners  of  a  tract 
of  land,  entered  into  an  agreement,  under  seal,  with  Melendy  and 
Edward  Putnam,  whereby  the  former  purported  ''  to  lease  and 
to  farm  let"  such  lands  to  the  latter,  and  the  latter,  in  considera- 
tion of  the  use  of  the  land,  covenanted  ''  to  yield,  pay,  and  give 
one  half  of  all  the  grain  raised  on  the  said  farm,  to  be  delivered 
at,"  etc.  The  contract  contained  other  provisions,  which  suffi- 
ciently appear  in  the  opinion  of  the  court.  Afterwards  Edward 
Putnam  entered  into  an  agreement  with  S.  S.  and  H.  L.  Putnam, 
by  which  the  latter  were  to  do  certain  work  and  furnish  certain 
teams,  and  each  to  be  entitled  to  one  third  of  Edward  Putnam's 
share  of  the  crops,  etc.  Certain  wheat  raised  on  the  farm  was 
in  1838  sold  by  Edward  Putnam  to  defendant  Wise.  It  was 
afterwards  delivered  by  Melendy  and  Edward  and  H.  L.  Putnam. 
The  defendant  claimed  to  have  purchased  as  agent  of  one  Bogart. 
On  this  point  the  evidence  was  conflicting.  This  action  was 
brought  by  Collins,  Famam,  Melendy,  and  Edward,  S.  S.»  and 
H.  L.  Putnam.  The  referee  reported  in  favor  of  plaintiffs.  De- 
fendant moved  to  set  aside  the  report. 

D,  B,  Prosser,  for  the  defendant. 

H,  Welles,  for  the  plaintiffs.  ^ 

By  Court,  Cowen,  J.  Whether  the  defendant  purchased  the 
wheat  for  himself  or  as  agent  of  Bogert,  was  a  question  of  fact 
for  the  referee,  and  the  report  should  not  be  set  aside  as  being 
against  the  weight  of  evidence  in  this  respect.  The  other  ques- 
tion  is,  whether  the  plaintiffs  were  joint  owners  of  the  wheat. 
There  is  no  doubt  that  Edward  Putnam  tnight  sell  to  the  other 
two  Putnams  any  share  of  the  interest  he  held,  which  he  might 
think  proper;  and  there  was  sufficient  evidence  that  he' did  sell 
to  them  such  an  interest  as  made  them  tenants  in  common  with 
himself  in  the  wheat  in  question.  Edward  Putnam  and  Melendy 
were  the  occupiers.  They  arranged  that  Edward  Putnam  should 
take  two  thirds  of  the  products  to  be  divided;  and,  by  the  sub* 
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<M)ntract,  Edward  let  in  the  two  younger  Putnams  to  two  thirds' 
of  his  share.  The  agreement  was,  that  they  were  to  work  so  and 
so,  and  **  each  have  and  be  entitled  to  one  third  of  his,  said 
Edward's,  share,"  etc.  There  is  evidence  on  which  the  referee 
might  say  there  was  a  full  performance  by  all  the  contractors 
;and  subcontractors.  Everything  seems,  as  between  them,  to 
have  gone  on  harmoniously. 

It  is  said,  th^t  Edward  Putnam  had  no  right  to  let  in  two 
additional  partners,  without  the  consent  of  all  four  of  the  original 
contractors.  That  is  true,  if  they  were  partners:  One  partner 
<»n  not  receive  another  into  the  firm  without  the  consent  of  all: 
Kingman  v.  Spurr,  7  Pick.  235,  237,  238;  Murray  v.  Kneelandy 
14  Johns.  318,  322.  Independently  of  Collins  and  Famam's 
(the  owners')  consent,  the  two  subcontractors,  S.  S.  and  H.  L. 
Putnam,  would  have  become  partners,  only  as  between  them- 
selves and  Edward  Putnam:  Ex  parte  Barrow,  in  iJie  viatter  of 
JSlyih,  2  Rose's  Cas.  Bankruptcy,  252,  254,  255;  Colly,  on  Partn. 
-8,  Am.  ed.  of  1839.  But  there  was  evidence  from  which  the 
referee  might  infer  the  assent  of  the  other  contractors.  No 
^oubt  all  must  have  known  of  the  subcontract,  and  all  have 
chosen  finally  to  adopt  it,  by  joining  in  this  action  for  the  price 
of  the  wheat:  Vide  Maule  v.  Duke  of  Beaufort,  1  Buss.  Ch.  349, 
^d  7  Pick.  238,  239.' 

So  far,  I  have  assumed  that  the  original  contract,  under  which 
the  farm  was  to  be  worked,  created  a  partnership  between  the 
parties;  but  it  did  not.  It  looked  merely  to  the  ownership  of 
the  products,  and  not  to  a  sale.  We  shall  see  in  the  sequel  that 
the  parties  concerned  were  all  tenants  in  common  of  these  pro- 
ducts; but  in  effect,  it  was  certainly  not  more  than  a  joint  pur- 
chase. Had  there  been  a  provision  for  a  joint  sale,  or  joint 
<K>mmercial  dealing  in  the 'products  of  the  farm,  or  in  carrying 
it  on,  it  might  have  been  different:  Colly. ,  tU  supra,  23, 303.  But 
there  was  not.  Even  a  joint  purchase  of  personal  property  does 
not  make  a  partnership:  Colly,  on  Partn.  8  a,  10-12,  ed.  of  1839. 
Such  a  purchase  is  said  to  create  only  a  tenancy  in  common: 
Jiackson  v.  Robinson,  3  Masoir,  138, 141. .  But  this  is  even  less. 
It  was,  in  effect,  that  one  side  should  occupy  the  farm,  and 
-divide  the  crops,  taking  their  share  as  a  compensation  for  their 
labor.  'An  agreement  by  two,  to  perform  a  job  of  work,  the 
^compensation  money  to  be  equally  divided,  does  not  make  a 
partnership:  Colly. ,  tU  supra,  12.  Here  was  to  be  a  division  of 
ihe  gross  earnings  of  the  farm;  and  in  such  a  case,  even  had  the 

1.  Kinf/man  t.  Spurr, 


Digitized  by 


Googit 


312  Putnam  v.  Wise.  [New  York; 

arrangement  been  to  sell  the  crops  in  common,  and  divide  the 
money,  this  would  not  have  been,  within  the  law  of  partnership, 
a  sharing  of  profit  and  loss.  A.,  owning  a  sawmill,  agreed 
with  B.  to  work  it  and  divide  the  gross  earnings  equally.  Held, 
not  partners:  Ambler  v.  Bradley,  6  Vt.  119.  Phelps,  J.,  said: 
**  They  never  shared  in  profit  and  loss.  The  share  which  the 
occupier  received,  was  a  mere  compensation  for  his  labor.  This 
point  has  been  often  determined:"  Bowman  v.  Bailey,  10  Id. 
170;  S.  P.,  vide  also  Bich  v.  Penfield,  1  Wend.  380, 384, 385,  and 
Loomis  V.  Marshall,  12  Conn.  69  [30  Am.  Dec.  596]. 

A  sale  by  joint  tenants  or  tenants  in  common  maybe  made  before 
severance  of  the  property,  by  all  actually  joining  in  the  sale,  or  it 
may  be  made  by  one  for  the  benefit  of  all,  and,  in  the  latter  case, 
the  sale  being  recognized  and  adopted  by  the  others,  becomes 
an  original  sale  by  all:  Per  Daggett,  J.,  in  OviaU  v.  Sage,  7 
Conn.  99.  The  consideration  may  then  be  said  to  move  from 
all  jointly,  whether  tenants  in  common  or  joint  tenants:  Ham. 
on  Parties  to  Actions,  p.  18,  London  ed.  of  1817;  Vaux  v.  Dra- 
per.  Sty.  156,  157,  203;*  BeU  v.  Chaplain,  Hardr.  321;  Bowman 
V.  Bailey,  10  Yem.  170, 172.  If  the  defendant  had  taken  the 
wheat  tortiously,  the  owners,  though  but  tenants  in  common, 
must  all  have  joined  in  trover,  or  they  might,  according  to  the 
well-known  right  of  election  in  such  cases,  all  have  brought 
assumpsit  for  goods  sold  and  delivered.  A  fortiori  may  they  do 
this,  though  the  property  have,  in  fact,  been  sold  by  one  only. 

We  have,  so  far,  assumed  that  all  the  plaintiffs  were  common 
owners  of  the  wheat.  I  have  shown  that  Selam  S.  and  H.  S. 
Putnam  were,  properly  considered,  at  least,  common  owners 
with  Edward  Putnam  and  Melendy.  It  is  equally  clear  that  all 
were  also  common  owners  with  Famam  and  Collins,  provided 
the  original  contract  was,  in  legal  effect,  a  mere  letting  on 
shares.  If  a  technical  lease,  they  were  not;  and  I  do  not  see  any 
evidence,  independent  of  the  contract,  which  will  make  the 
ownership  of  the  wheat  common  between  the  owners  and  occu- 
piers. It  therefore  becomes  necessary  to  examine  the  legal  effect 
of  the  contract.  Its  wordd  are  in  nearly  the  common  form  of  a 
lease.  The  owners  ''  have,  and  by  these  presents  do  lease 
and  to  farm  let,  all  said  land,  to  the  said  parties  of  the  second 
part;"  and  in  consideration,  etc.,  the  parties  of  the  second  part 
covenant  with  the  owners,  **  to  yield,  and  pay,  and  give  to  them 
one  half  of  all  the  grain  raised  by  them  [the  occupiers]  on  said 
farm,  to  be  delivered  at/'  etc.,  fixing  the  place. 

1.  Vaux  T.  steward.  Sty.  156,  167;  Vata  v.  Draper,  Id.  203. 
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The  owners  were  to  keep  a  certain  number  of  sheep  on  the 
farm,  to  be  fed  by  the  occupiers,  furnish  plaister,  one  half  the 
grain  and  grass  seed,  etc. :  The  occupiers  to  have  one  half  the 
wool,  and  to  deliver  the  other  half  on  the  premises  in  good  or- 
der. Various  provisions  were  inserted,  as  to  the  mode  in  which 
the  occupiers  were  to  cultivate  the  farm.  There  is  no  evidence 
which  required  the  referee  to  say,  that  the  wheat  in  question  had 
been  actually  severed,  so  as  to  be  known  as  that  of  the  owners 
or  occupiers.  On  the  contrary,  he  was  entitled  to  say  on  the 
evidence,  and  so  doubtless  he  concluded,  that  the  defendant 
purchased  the  wheat  as  that  grown  on  the  farm,  and  received  it 
without  any  division  having  been  made.  That  being  so,  if  the 
construction  contended  for  by  the  defendant  be  correct,  the  al- 
leged lessors  were  improperly  made  plaintiffs;  and  such  a  mis- 
joinder will  be  fatal  to  this  action. 

The  contract  was  under  the  seals  of  both  the  owners  and  occu- 
piers, and  if  the  right  of  the  former  to  their  share  of  the  grain 
lay  either  in  covenant  simply,  or  in  render,  as  it  is  technically 
called,  they  could  take  no  present  interest  till  severance  and  de- 
livery at  the  place  appointed.  In  such  case  the  rule  would  ap- 
ply, that  so  long  as  anything  remains  to  be  done  by  the  vendor, 
such  as  measuring,  weighing,  etc.,  the  property  in  the  goods  sold 
does  not  pass.  And,  indeed,  whether  the  property  in  the  wheat 
had  passed  or  not,  the  objection  would  be  equally  fatal  to  the 
action.  If  it  had  passed,  each  of  the  parties  owned  in  severaliy, 
and  should  have  sued  for  their  respective  shares.  If  not,  the 
objection  recute,  that  the  whole  belonged  to  the  occupiers,  and 
adding  the  owners'  names  was  a  misjoinder  of  parties. 

Taking  the  words  of  this  contract  according  to  their  technical 
meaning,  there  is  no  doubt  that  they  carried,  on  the  one  hand, 
an  exclusive  possession  and  interest  in  the  land  to  the  occupiers, 
with  a  right  equaUy  exclusive  to  the  emblements.  And  had  the 
rent  consisted  in  any  certain  amount  of  grain  and  wool,  in 
bushels  or  pounds,  without  saying  from  the  farm,  the  owners 
could  have  claimed  no  property  in  either  till  delivery,  or  at  least 
till  a  tender  made.  The  occupiers  might  have  maintained  eject- 
ment, even  against  the  owners,  during  the  term,  and  put  them 
to  their  action  of  covenant  as  a  remedy  for  their  rent. 

But  it  is  insisted  that  inasmuch  as  tiie  shares  of  the  owners  in 
the  farm  products  were  uncertain  in  amount,  this  made  the  par- 
ties tenants  in  common,  at  least  in  the  productions  thus  to  be 
grown  and  shared  between  them.  That  has  been  long  and  re- 
peatedly held  in  respect  to  a  letting  on  shares  for  a  single  crop: 
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JBTar'  v.  Cdey,  Cro.  Eliz.  143;  Spencer,  J.,  in  Foots  v.  Colvin,  3 
Johns.  216,  221  [3  Am.  Dec.  478];  Bradish  v.  Schenck,  8  Id. 
161;  De  MoU  v.  Hagerman,  8  Cow.  220  [18  Am.  Dec.  443]; 
Bishop  V.  Doty^  1  Vt.  37;  and  vide  Chandler  v.  Thurston,  10 
Pick.  205.  So  for  a  single  year,  the  share  of  the  several  crops 
to  be  measured  and  rendered  by  the  occupier,  on  the  premises: 
CasweU  v.  Districh,  15  Wend.  379.  In  some  of  these  cases,  it 
was  said  there  were  not  any  such  clear  words  of  demise  but  that 
it  was  left  open  to  pronounce  the  agreement  general,  to  work  on 
shares.  It  is  obvious  that  the  contract  for  the  occupier  to 
-divide  and  render  the  owner's  share  by  measure  on  the  premises, 
was  meant  for  no  more  than  what  the  law  would  require  to  be 
^one  in  some  form,  at  least  what  is  commonly  done,  by  way  of 
severing  the  interest  of  common  owners  in  personal  property. 
The  contract  between  the  parties  was  therefore  not  allowed  to 
operate  as  a  lease,  the  court  saying  in  some  of  the  cases,  that 
where  the  question  is  open,  the  construction  more  beneficial  for 
both  parties  is,  that  they  meant  to  hold  in  common:  See  per 
Spencer,  J.,  in  Foote  v.  Colvin,  3  Johns.  216,  221  [3  Am.  Dec. 
478] ;  and  especially  per  Nelson,  J.,  in  Caswell  v.  Districh,  before 
cited. 

The  subcontract,  mentioned  in  the  report  of  the  referee,  be- 
tween the  Putnams,  would  come  clearly  within  these  cases,  and 
as  we  have  seen,  make  them  tenants  in  common  with  the  occu- 
piers; for  though  the  first  contract  contained  a  provision  that  it 
might  continue  for  more  than  one  year,  and  the  subcontract 
was  the  same,  yet  the  provision  was  but  in  the  nature  of  a  re- 
letting for  the  crop  of  the  second  year.  Beside,  although  the 
<;ases  seem  to  suppose,  that  in  order  to  save  the  rights  of  the 
parties  as  tenants  in  common,  the  letting  should  be  for  only  a 
single  crop,  or,  which  is  about  the  same  thing  in  this  countiy, 
a  single  year,  it  is  difficult  to  perceive  why  the  same  form  of 
contract  for  two  or  more  years  would  not  continue  the  relation 
of  tenants  in  common  for  the  whole  time.  In .  Bich  v.  Penfidd, 
1  Wend.  380, 384, 385,  the  parties,  owner  and  occupier,  continued 
the  working  of  a  mill  on  shares  for  several  years,  and  Suther- 
land, J.,  said  he  inclined  to  consider  them  tenants  in  common. 

But  to  show  that  the  relation  of  the  parties  to  the  original 
contract  was  that  of  lessors  and  lessees,  and  the  covenant  to 
-deliver  the  grain  was  but  an  agreement  to  render  a  share  by  way 
of  rent,  we  are  referred  to  the  case  of  Stewart  v.  Doughty,  9 
Johns.  108,  113.  There,  the  words  of  demise  and  covenant  to 
pay  a  share  of  the  crop,  were  almost  literally,  and  clearly  in 
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legal  effect,  the  same  as  here;  and  the  contract  was  held  to  be  a 
lease.  The  only  difference  was,  in  the  length  of  the  term. 
There,  it  was  five  years,  with  a  right  in  either  party  to  terminate 
it  on  six  months'  notice;  here,  only  one  year,  with  the  privilege 
in  the  occupiers  to  continue  for  another.  The  shortness  of  the 
term,  I  admit,  may  be  evidence  of  an  intent  to  hold  the  crop  in 
common;  but  is  that  circumstance  alone,  able  to  overcome 
words  of  express  demise  and  covenant  to  pay,  which  have  a  set- 
tled construction  in  the  law  ?  Had  the  covenant  been  to  pay  a 
fixed  quantify,  as  one  hundred  bushels  of  wheat,  or  two  tons  of 
hay,  etc.,  though  to  come  out  of  the  produce  of  the  farm,  it 
fleems  to  be  perfectly  settled  that  the  lessor  would  have  taken 
no  present  interest  whatever:  Dockham  v.  Parker,  9  Greenl. 
137  [23  Am.  Dec.  547];  vide  also  Newcomb  v.  lUnner,  2  Johns. 
421,  in  note.  And  there  is  considerable  authority,  which  does 
not  appear  even  to  have  been  expressly  repudiated,  that  a  con* 
tract  to  render  a  moieiy ,  especially  where  the  contract  is  for  a  cer* 
tain  term,  or  for  more  than  one  crop,  amounts  to  the  same  thing: 
Welch  V.  EaU,  Bull.  N.  P.  85,  Lond.  ed.  of  1788.  Thompson 
and  Livingston,  JJ.,  in  Jackson  ex  dem,  Colden  v.  BroioneU,  1 
Johns.  267,  270,  271  [3  Am.  Dec.  326.]  And  see  Hare  v.  Celey, 
and  Stewart  v.  Doughty,  before  cited. 

Welch  V.  HdU  has  long  been  disregarded,  and  probably  never 
was  law.  It  held  that  a  contract  on  shares  for  one  crop 
amounted  to  a  lease.  What  was  said  in  Jackson  ex  dem.  Colden 
V.  BrovnveU,  went  on  the  distinction  between  letting  on  shares 
for  a  single  crop,  and  for  a  year  certain.  In  the  latter  case  it  was 
«aid  to  be  a  demise,  because  for  a  year.  That  view  was  over- 
ruled in  Caswell  v.  Districh.  In  the  latter  case  the  contract  was 
in  words  of  demise  for  one  year;  not  in  the  usual  technical 
terms  I  admit,  but  clearly  such  as,  at  a  money  rent,  would  have 
been  construed  to  mean  the  same  thing.  Yet  the  contract  was 
denied  to  be  a  lease,  and  the  denial  put  on  the  ground  that  the 
payment  by  way  of  rent  was  in  moieties,  to  be  measxired  and 
given  by  the  tenant.  Mr.  Justice  Nelson  said,  *  *  the  shares  were  of 
specific  crops  to  be  raised  on  the  farm,"  and  he  adds,  ''this 
view  of  the  contract  should  be  maintained,  unless  otherwise 
-dearly  expressed."  He  thought  the  case  distinguishable  from 
Stewart  v.  Doughty,  where  the  phraseology  being  that  usual  in 
leases,  could  not  be  got  over  by  thb  agreement  to  pay  in  shares 
from  the  specific  crops. 

With  deference,  I  have  not  been  able  to  make  any  substantia] 
^distinction  in  the  phraseology.     Independently  of  the  fact  that 
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the  render  was  confined  to  a  share  in  the  specific  crop,  it  would, 
as  appears  to  me ,  in  both  cases,  have  operated  to  make  a  lease.  In 
Caswell  y.  Districhy  the  agreement  was  to  let  the  defendant  have 
the  farm  for  one  year.  These,  says  Woodfall,  are  apt  words  to 
make  a  lease  (Woodf.  Land.  &  Ten.  7,  Lond.  ed.  1804),  and  so 
it  was  adjudged  in  WhiUock  v.  Horton,  Cro.  Jac.  91.  The  words 
in  Stewart  v.  Doughty  were  no  more;  but  if  they  were,  Woodfall 
says,  the  most  proper  and  authentic  form  of  words  may  be  over- 
come by  a  contrary  intent  appearing  in  the  deed  of  demise: 
Woodf.  Land  &  Ten.  G,  Lond.  ed.  1804.  It  seems  to  me  there- 
fore, that  Stewart  v.  Doughty  was  very  much  shaken,  not  to  say 
entirely  overturned,  by  Caswell  v.  Districh;  at  any  rate,  that  the 
question  is  open,  whether  the  clearest  words  of  present  demise 
may  not  be  considered  as  inuring  to  make  a  mere  tenancy  in 
common,  under  a  letting  like  the  one  before  us.  And  I  am  of 
opinion  that  they  may.  The  compensation  here  lies  wholly  in 
shares  from  the  farm  products:  in  these,  the  owners  are  to  be 
compensated  for  the  use  of  their  land,  and  the  occupiers  are  to 
be  paid  for  their  labor.  Indeed,  as  it  respects  the  second  year, 
from  the  crop  of  which  the  wheat  in  question  was  taken,  the 
words  of  letting  are  almost  identical  with  those  in  Caswell  v. 
Districh,  But  it  is  a  case  in  which  we  ought  not  to  tie  ourselves 
up  to  the  consideration  of  mere  words.  The  substance  should 
be  looked  at;  and  that,  as  it  would  be  universally  imderstood 
among  farmers,  is  an  agreement  between  owners  and  occupants, 
that  the  latter  should  come  in  rather  as  servants,  than  tenants; 
each  party  taking  an  interest  as  common  owners  in  the  crops 
and  other  products,  as  they  accrue,  by  way  of  compensation  to 
the  owners  for  the  use  of  their  farm,  and  the  occupiers  for  their 
labor:  Vide  Mdverick  v.  Leuris,  3  McO.  211.  The  extent  of  such 
compensation  or  interest,  is  to  be  collected  from  the  contract: 
Vide  Beaumont  v.  Crane^  14  Mass.  400.  This  may  be  so  framed 
as  to  secure  an  exclusive  interest  to  the  owner  in  certain  prod- 
ucts, such  as  the  hay  to  be  consimied  on  the  farm;  also  an  exclu- 
sive interest  in  the  young  animals  to  be  fed  there,  till  they  come 
to  be  distributed.  No  doubt,  any  provision  of  this  kind  may  be 
made,  if  not  in  fraud  of  the  occupant's  creditors:  Lewis  v.  Ly- 
man, 22  Pick.  437.  But  there  being  no  such  provision,  a  com- 
mon ownership  results  in  all  products  to  be  divided,  in  whatever 
form  the  provision  may  be  for  rendering  or  securing  such  pro- 
ducts to  either  party.  The  true  test  seems  to  lie  in  the  question, 
whether  there  be  any  provision,  in  whatever  form,  for  dividing 
the  specific  products  of  the  premises.     If  there  be,  a  tenancy  in 
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common  arises,  at  least  in  such  products  as  are  to  be  divided. 
The  occupier  being  a  mere  servant,  it  is  said  can  not  bring  trespass 
quare  clausum /regit;  but  the  owner  only:  Hare  v.  Celey,  before 
cited;  Robertson  v.  George,  7  N.  H.  306,  308.  His  possession  is 
that  of  the  owner:  Id. ,  and  Maverick  v.  Leuris,  before  cited.  He 
has  no  interest  in  the  land  which  he  can  assign,  and  on  his 
death,  the  contract  would  be  at  an  end:  Id.  All  these  views 
seem  to  follow  from  Caswell  v.  Districh,  and  they  are,  some  of 
them,  ably  sustained  by  the  late  case  in  Massachusetts:  Leum 
V.  Lyman,  before  cited.  Other  cases  certainly  take  opposite 
views:  Weems  v.  SiaUingSy  2  Har.  &  J.  365;  Hashins  v.  Rhodes, 
1  Gill  &  J.  266.  And  we  have  already  seen,  that  even  our  own 
cas^  may  be  considered  as  somewhat  in  conflict.  The  more 
modem  and  maturely  considered  cases,  both  in  this  state  and  in 
Massachusetts,  go,  I  think,  clearly  to  sustain  the  right,  both  of 
the  owners  and  occupiers,  in  the  case  before  us,  to  be  considered 
tenants  in  common.  Though  the  whole  be  drawn  up  in  the 
form  of  a  lease,  and  a  render  as  of  rent,  it  is  after  all  but  another 
mode  of  saying,  that  the  occupiers  shall  work  the  farm  for  so 
long,  and  divide  the  profits  with  the  owners. 

It  follows,  that  the  purchase  of  the  wheat  by  the  defendant 
operated  as  a  contract  with  all  the  plaintiffs,  though  it  was  made 
with  only  one  of  them.  And -though  the  whole  transaction  were 
conducted  in  his  name,  the  evidence  was  quite  sufficient  to  war- 
rant the  referee  in  finding  that  he  acted  as  agent  for  his  co- 
tenants. 

The  result  is  that  the  motion  to  set  aside  the  report  of  the 
referee  should  be  denied. 

Motion  denied. 

Agreements  for  Cultivation  of  Land  on  Shares. — ^The  cases  are  in  al- 
moet  hopeless  conflict  as  to  what  is  the  true  construction  of  an  agreement 
between  the  owner  and  the  occupier  of  land  for  its  cultivation  on  shares, 
and  as  to  the  rights  of  the  respective  parties  in  the  land  and  in  the  crops. 
Such  contracts  seem  to  be  to  a  great  extent  unknown  in  England:  MouUon  ▼. 
Bobinson,  27  N.  H.  550;  but  they  are  very  common  in  this  country,  and  each 
state  seems  to  have  adopted  a  view  of  its  own  as  to  the  proper  interpretation 
to  be  put  upon  them. 

Cases  Holding  the  Parties  Tenants  in  Common  on  Crop. — The  doctrine 
of  the  later  New  York  cases  is  undoubtedly  that  laid  down  in  the  foregoing 
opinion  of  Judge  Cowen,  and  is  the  one  adopted  as  preferable  in  Freeman  on 
Co-tenancy  and  Partition,  that  "an  arrangement  to  cultivate  land  on  the 
shares  is  not  a  lease,*'  and  that  '* every  form  of  agreement  by  which  laud  ia 
let  to  one  who  ia  to  cultivate  the  same  and  give  the  owner  as  compensation 
therefor  a  share  of  the  produce,  creates  a  tenancy  in  common  in  the  crops:" 
Freeman  on  Co-tenancy  and  Partition,  sec  100;  Taylor's  Land,  and  Ten.,  sec. 
2M;  FooU  v.  Colvm,  3  Am.  Dec  478;  De  MoU  v.  Hagerman,  18  Id.  443,  and 


Digitized  by 


Googk 


318  Putnam  v.  Wise.  [New  York, 


cited  in  the  note  thereto;  Bradish  v.  Schenck,  8  J<dinB.  151;  OUa  v. 
Thompson,  H.  &  D.  131;  Oakley  v.  Sehoonmaker,  15  Wend.  226;  IHnehart 
Y.  Wilaon,  15  Barb.  595;  Harrower  v.  JJ(ea^A,  19  Id.  331.  So  in  other  statet 
it  ia  held  that  the  parties  to  the  agreement,  in  such  a  case,  are  tenants  in 
common  of  the  crops  before  a  division:  Thompson  y.  MawlArmeyt  17  Ala.  382;. 
Smyth  V.  TcmkersUy,  20  Id.  212;  IViUkms  v.  State,  34  Ala.  167;  Smith  v. 
Rice,  56  Id.  417;  Broum  v.  Coats,  Id.  439;  MouUon  v.  Eobinaon,  27  N.  H.  550^ 
Daniels  v.  Broum,  34  Id.  464;  /fa^*  v.  Hart,  40  Id.  93;  WetUworth  v.  Porto- 
wtou/A  efc.  y?.  i?.  Co.,  55  Id.  546;  Guest  v.  Opdyke,  31  N.  J.  L.  552;  ^ftete  v. 
Jewell,  34  Id.  259;  Cooper  v.  McOrew,  8  Or.  327;  J^fermff  v.  JTciU,  4  Gill,  209r 
Fiquet  V.  AJUson,  12  Mich.  328;  ^Oen  v.  Smiih,  21  Vt  172;  .fl^sdon  v.  Col- 
bwm,  28  Id.  631.  Of  coarse,  where  besides  the  letting  of  the  land  the  owner 
is  to  contribnte  farming  implements,  teams,  sacks,  a  part  or  all  of  the  seed, 
etc,  there  is  additional  reason  for  holding  the  parties  tenants  in  common,  if 
not  even  partners,  in  the  crop  which  is  to  be  divided  between  them:  BemaX 
V.  Hovious,  17  CaL  541;  Walker  v.  lUts,  24  Pick.  191;  Dekmey  v.  Roof,  9» 
Mass.  546;  WeUs  v.  HoUenbeck,  37  Mich.  504;  Johnson  v.  Hoffman,  53*  Mo. 
204;  Lowe  v.  Miller,  3  Gratt.  205.  The  principle  that  the  relation  between 
owner  and  occupier,  under  a  contract  for  cultivation  on  the  shares,  is  that  of 
tenant  in  common  as  to  the  crops,  applies  also  where  the  crops  are  to  be 
•old  and  the  proceeds  divided  instead  of  the  specific  products.  The  point  is 
whether  there  is  to  be  a  division:  Freeman  on  Co-tenancy  and  Partition, 
sec.  101. 

It  is  not  to  be  understood,  however,  from  what  is  said  on  this  subject  in 
Freeman  on  Co-tenancy  and  Partition,  supra,  that  the  relations  of  landlord  and 
tenant  may  not,  in  such  a  case,  exist  as  to  the  land,  although  the  parties  may 
be  tenants  in  common  with  respect  to  the  crops.  Indeed,  it  is  expressly 
stated  in  many  of  the  cases  above  cited,  that  the  contract  may  be  a  lease  so 
as  to  create  the  relation  of  landlord  and  tenant  so  far  as  the  land  is  con- 
cerned, while  as  to  the  crops  there  is  a  tenancy  in  common  between  the  oc- 
cupier and  owner.  In  the  cases  from  New  Hampshire  above  referred  to,  the 
doctrine  is,  that  although  a  contract  for  farming  land  on  the  shares  may  con> 
stitute  the  parties  to  it  landlord  and  tenant  as  to  the  land,  the  reservation  of 
a  share  in  the  crops  by  the  lessor  is  not  by  way  of  rent,  although  it  may  be 
termed  rent,  but  is  a  reservation  in  lieu  of  rent,  and  as  the  lessor  has  a  prop- 
erty in  the  produce  of  the  land  to  that  extent  he  is  therefore  a  tenant  in  com- 
mon with  the  lessee  as  to  the  crops:  Moulton  v.  Robinson,  27  N.  H.  550; 
Daniels  v.  Brown,  34  Id.  454;  Hatch  v.  Hart,  40  Id.  93;  Wentioorth  v.  Ports- 
mouth etc.  R,  R.  Co.,  55  Id.  540.  If,  as  is  held  in  the  principal  case,  the 
true  test  by  which  to  determine  whether  or  not  there  is  a  tenancy  in  com- 
mon in  the  crops,  lies  "in  the  question  whetiier  tiiere  be  any  provision  in 
whatever  form  for  dividing  the  specific  products  of  the  premises/*  it  would 
seem  to  be  wholly  immaterial  whether  the  relation  between  the  parties  as  to 
the  land  is  that  of  landlord  and  tenant  or  that  of  owner  and  cropper.  Un- 
doubtedly, however,  the  parties  to  the  contract  may  determine  and  regulate 
their  rights  thereunder  both  as  to  the  land  and  as  to  the  crops,  in  any  manner 
that  they  please. 

Question  Held  to  be  One  of  Intention. — The  question  as  to  whether  or 
not  the  parties  are  landlord  and  tenant,  or  merely  owner  and  cropper,  and  as 
to  whether  they  are  tenants  in  common  of  the  crop  before  division,  or  whether 
one  or  the  other  is  the  exclusive  owner,  it  is  held  in  many  cases,  must  be  deter- 
mined by  ascertaining  the  intention  of  the  parties  as  expressed  in  the  language* 
they  have  used:  Alioood  v.  Ruckman,  21  111.  200;  Dixon  v.  NiccoUs,  39  Id^ 
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372;  WalU  ▼.  PrtsUm,  25  CaL  59;  Johnson  v.  Hoffman,  53  Mo.  504.  Says  En^ 
dicott,  J.,  in  fTomer  v.  Abbey^  112  Mass.  355:  **  In  oonstming  contracts  for 
the  cultivation  of  land  at  halves,  it  is  impoeslble  to  lay  down  a  genesal  role,, 
applicable  to  all  cases;  because  the  precise  nature  of  the  interest  or  title  be- 
tween the  contracting  parties  must  depend  upon  the  contract  itself,  and  very 
slight  provisions  in  the  contract  xnay  very  materially  affect  the  legal  relations' 
of  the  parties  and  their  consequent  remedies  for  injuries  as  between  them- 
selves. In  some  cases,  the  owner  of  the  land  gives  up  the  entire  possession^ 
in  which  event  it  is  a  contract  in  the  nature  of  a  lease  with  rent  payable  in 
kind;  in  other  cases  he  continues  to  occupy  the  premises  in  common  with  the- 
other  party,  or  resen'es  to  himself  that  right,  and  so  a  tenancy  in  common  to* 
that  extent  is  created,  and  each  is  entitled  to  the  joint  possession  of  the  crops^ 
or  the  possession  of  the  one  is  the  possession  of  the  other,  until  division;  or 
he  may  retain  the  sole  possession  of  the  land,  and  the  other  party  may  have^ 
the  ri^t  to  perform  the  labor  and  receive  half  the  crops  as  compensation;  or 
the  two  parties  may  become  tenants  in  oonmion  of  the  growing  crops,  while- 
no  tenancy  in  common  as  such  exists  in  the  land:  Chandler  v.  Thunionf  10* 
Pick.  205;  Walker  v.  FUte,  24  Id.  191;  Merriam  v.  WUlia,  10  Allen,  118;  De- 
kmey  V.  Root,  99  Mass.  546;  ComeU  v.  Dean,  105  Id.  435." 

Casks  Holdcno  Oooofiek  to  be  Tenant  and  Exclusive  Owner  of  Cbofs- 
BKPORB  Division. — In  a  large  number  of  cases  it  is  laid  down  in  unmistakable 
terms  that  if  in  a  contract  for  the  cultivation  of  land  on  the  shares  there  are- 
clear  words  importing  a  present  demise,  or  that  the  occupier  is  to  have  the  ex- 
clusive possession  of  the  land,  or  that  he  is  to  pay  or  deliver  the  owner's  por- 
tion of  the  crops  as  rent,  the  relation  between  them  is  that  of  landlord  and 
tenant:  Deader  v.  Rice,  34  Am.  Deo.  388:  Wool^r^ff  v.  Adame,  35  Id.  122; 
WalU  V.  Preston,  25  CaL  59;  Dixon  v.  NUseolU,  39  111.  372;  Sargent  v.  Cour- 
rier,  66  Id.  245;  Frout  v.  Hardin,  56  Ind.  165;  Blake  v.  Coats,  3  G.  Greene, 
548;  Townaend  v.  leenberger,  45  Iowa,  670;  Haskhu  v.  Rhodes,  1  Gill  k  J. 
266:  Symonds  v.  Hall,  37  Me.  354;  Warner  v.  Abbey,  112  Mass.  355;  Darlinff' 
v.  Kelly,  113  Id.  29;  Batchell  v.  Kimbrough,  4  Jones,  163;  Waltaon  v.  Bryan, 
64  N.  C.  764;  Harrison  v.  Bice,  71  Id.  7;  /Vy  v.  Jones,  2  Rawle,  11;  Rinehart 
V.  Olwine,  5  Watto  &  S.  157;  Bums  v.  Cooper,  31  Pa.  St.  426;  Ream  v.  Har- 
nM,  45  Id.  376;  see  also  Taylor's  Land,  k  Ten.,  sec.  24,  and  note.  In  nearly 
aU  of  these  cassa  it  is  further  distinctly  held  that  the  tenant  under  such  a  con- 
tract is  the  sole  owner,  and  entitled  to  the  exclusive  possession  of  the  crop» 
before  the  landlord's  share  is  severed  and  delivered  or  set  apart  for  him.  Sof 
where  there  is  a  fixed  amount  made  pityable  out  of  the  produce  of  the  land;. 
as,  so  many  bushels  of  grain  or  so  many  tons  of  hay:  Dockham  v.  Parker,  2$- 
Am.  Dec  547.  l%e  principle  upon  which  this  holding  rests  is  that  the  ten- 
ant is  the  owner  of  the  soil  during  the  term,  and  *'  he  who  owns  the  soil  dur- 
ing the  year  owns  the  crop  raised  on  it:"  Rodman,  J.,  in  WaUson  v.  Bryany 
64  N.  C.  764.  Before  division,  therefore,  the  landlord  has  no  leviable  inter- 
est in  the  crop:  Id.  If  he  enters  and  takes  possession  of  the  crop  he  is  liable- 
to  the  tenant  in  trespass  or  trover:  Haskins  v.  Rhodes,  1  Gill  k  J.  266;  Blake 
V.  CoaU,  3  G.  Greene,  548;  Warner  v.  Abbey,  112  Mass.  355.  So  he  is  liable- 
in  trespass  for  permitting  breachy  animals  to  break  in  and  destroy  the  cropr 
Frout  V.  Hardin,  56  Ind.  165.  The  tenant,  of  course,  may  maintain  trespasa 
against  a  stranger  for  an  injury  to  the  land  or  crop  without  joining  the  lessor t 
Larkin  v.  Taylor,  5  Kans.  433;  Darling  v.  Kelly,  113  Mass.  29.  So  he  may> 
sue  third  persons  for  pasturage  without  joining  the  lessor:  Cornell  v,  Dean„ 
105  Mass.  435.  Indeed,  he  has,  upon  this  view,  the  same  rights  and  powerr 
as  to  the  land  and  crop  as  any  tenant  at  a  money  rent. 
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But  even  in  those  cases  where  it  is  held  that  a  contract  for  the  letting 
of  land  on  shares  may  be  construed  alease,  it  is  conceded  that  the  mere  fact  that 
certain  terms  appropriate  to  a  lease  may  be  used,  will  not  always  control  in 
determining  whether  the  agreement  is  a  lease  or  a  cropping  contract:  WcUU 
V.  Pi-eston,  25  CaL  59;  Harrison  v.  Bieks,  71  N.  C.  7.  In  the  case  last  cited, 
Rodman,  J.,  enters  into  an  elaborate  discussion  of  the  question  as  to  when  an 
occupant  of  a  farm  on  the  shares  is  to  be  deemed  a  tenant  and  when  a  mere 
cropper,  and  lays  down  these  rules:  '*  1.  If  the  contract  clearly  conveys  the 
land  to  a  lessee  for  a  term,  in  the  absence  of  some  contrary  and  controlling 
provision,  the  lessee  is  a  tenant.  But  generally  when  the  contract  is  oral  or 
inartificially  drawn,  it  is  left  doubtful  whether  an  estate  in  the  land  was  in- 
tended to  pass.  In  such  case,  the  intent,  one  way  or  the  other,  must  be  in- 
ferred £rom  the  other  provisions  of  the  agreement.  The  use  of  the  word  '  rent, ' 
as  that  the  owner  has  '  rented'  his  land  to  another,  has  by  itself  little  weight 
in  the  interpretation  of  an  oral  or  inartificially  and  obscurely  written  contract. 
2.  If  the  occupier  is  to  pay  a  money  rent,  the  title  to  the  crop  must  neces- 
sarily be  in  him,  in  order  that  he  may  convert  it  into  money.  He  is  therefore 
strictly  a  tenant.  3.  If  the  occupier  is  to  pay  the  landlord  a  share  of  the  crop 
as  rent,  the  property  in  the  whole  must  be  in  him  in  order  that  he  may  make 
the  division,  and  he  is  a  tenant.  This  interpretation  may,  however,  be  con> 
trolled  by  other  provisions;  as,  for  example,  by  a  positive  agreement  that  the 
property  in  the  whole  shall  be  in  the  landlord,  either  that  he  may  make  the 
.  division,  or  that  he  may  be  secured  by  a  lien.  The  stipulation  for  a  lien  must 
be  either  void,  or  it  must  make  the  occupier  a  cropper,  as  it  was  held  to  do  in 
State  V.  BurvotH^  63  N.  C.  661.  4.  If  the  hmdlord  is  to  divide  to  the  occupier 
his  share,  the  property  in  the  whole  must  be  in  the  landlord,  and  the  oocupier 
is  only  a  cropper:  Denton  v.  Strickland^  3  Jones,  61." 

This  brings  us  to  the  consideration  of  the  cases  in  which  it  has  been  deter- 
mined that  an  occupant  under  a  cropping  contract  has  no  property  in  the  orap 
before  it  is  divided  and  his  share  set  off  to  him. 

Cahes  Holding  Occopant  to  be  ••Cropper,"  having  no  Propbbty  in 
Crop  before  Division. — ^A  ••cropper"  is  thus  defined  in  Fry  v.  Joiies,  2 
Rawle,  11:  ''If  one  hires  a  man  to  work  his  farm,  and  gives  him  a  share  of  the 
produce,  he  is  a  cropper.  He  has  no  interest  in  the  land,  and  receives  hia 
share  as  the  price  of  his  labor. "  That  is  to  say,  if  the  general  possession  of  the 
land  remains  in  the  owner,  and  the  occupant  cultivates  it  for  a  share  of  the 
produce  as  compensation,  he  is  a  cropper.  The  question,  then,  in  every  case 
of  cultivation  of  land  on  the  shares  is,' does  the  contract  give  the  owner  hia 
share  as  rent,  or  the  occupant  his  share  as  compensation  ?  If  the  former,  ac- 
cording to  the  cases  above  cited,  the  occupant  is  a  tenant;  if  the  latter,  he  is 
a  cropper:  Denton  v.  Strickland,  3  Jones,  61;  Haywood  v.  Rogers^  73  N.  C. 
320;  Adams  v.  McK&mn,  63  Pa.  St.  81 ;  see  also  Warner  v.  Hoidngton,  42  Vt. 
94.  In  those  states  where  a  tenancy  in  common  in  the  crops  is  not  recog- 
nized, it  is  settled  that  a  mere  ••cropper"  has  no  property  in  the  land  or  in 
crops  before  they  are  divided  and  his  part  set  off  to  him:  MeNeeiy  v.  Hart^ 
10  Ired.  63;  Brazier  v.  Andey,  11  Id.  12;  State  v.  Bunoell,  63  N.  C.  661.  He 
can  not  before  such  division  convey  a  legal  title  to  the  share  which  he  is  to  re- 
ceive under  the  contract:  McNeely  v.  Hart,  10  Ired.  63.  Nor  can  such  share 
be  subjected  to  the  payment  of  his  debts:  Brazier  v.  Andey,  1 1  Ired.  12.  One 
employed  to  work  on  land  for  a  share  of  the  crops  is  a  mere  employee  who 
may  be  discharged  for  cause:  Jeter  v.  Penn,  28  La.  An.  230;  S.  C,  26  Am. 
Bep.  98. 

Where  a  Part  of  the  Products  is  Reserved  by  the  Lessor  to  be  Used 


Digitized  by 


Googit 


May,  1841.]  Putnam  v.  Wise.  321 

OK  THK  Farm,  as  where  the  contract  stipulates  that  all  the  hay  raised  on  the 
land  shall  be  fed  oat  to  tho  stock  on  the  farm,  although  there  may  be  provis- 
ions as  to  diyiding  the  other  products  in  certain  proportions,  it  is  clear  that 
no  property  passes  to  the  lessee  in  the  part  so  reserved,  bat  as  to  such  part 
the  occupant  is  merely  the  servant  of  the  owner:  Lewis  v.  Layman^  22  Pick. 
437;  Jordan  Y,,Staple$,  57  Me.  352.  Or  if  the  occupant  takes  any  interest 
therein,  it  is  merely  the  limited  right  to  use  it  in  the  particular  manner  desig- 
nated: Moulton  V.  Robinaofiy  27  N.  H.  550.  In  Heald  v.  Builders*  Ins,  Co,, 
111  Mass.  38,  the  contract  between  the  owner  and  lessee  of  a  farm  provided 
that  the  hay  raised  on  the  farm  should  be  fed  out  to  the  stock  thereon,  and 
that  the  lessee  should  not  sell,  dispose  of,  carry  the  same  away,  or  suffer  it  to 
be  carried  away,  without  the  lessor's  consent.  The  lessee,  however,  sold  to  a 
third  person,  who  went  into  possession  to  carry  on  the  farm,  and  did  not  pro- 
pose  to  remove  the  hay,  or  make  any  other  use  of  it  than  that  stipulated  in 
tiie  original  contract.  It  was  nevertheless  determined  that  the  purchaser  had 
not  insurable  interest  in  the  hay. 

Sttpulationthat  Pbopertt  OB  Possession  of  Crop  shall  bs  in  Lessor. — 
Where  in  a  contract  for  the  letting  of  land  on  the  shares  it  is  expressly  stipu- 
lated that  the  property,  possession,  or  control  of  the  crop  is  to  be  in  the  lessor 
until  there  is  a  division  or  until  the  crop  is  sold,  it  is  clear  that,  until  that 
time,  the  lessee  has  no  interest  which  he  can  sell  or  mortgage,  or  which  can 
be  taken  on  attachment:  Pender  v.  Rhea,  32  Ark.  435;  Wentvoorth  v.  MUler^ 
53  CaL  9;  Esdon  v.  Colburn,  28  Vt.  63) .  A  contrary  conclusion  was  reached, 
however,  in  Boss  v.  Swaringer,  9  Ired.  481,  where  Pearson,  0.  J.,  holds,  with 
the  court  below,  that  the  crops  belong  to  the  tenant  as  an  incident  of  his  lease 
where  the  contract  is  a  lease,  and,  therefore,  that  the  lessor  can  not  reserve 
property  therein  to  himself;  adopting  the  doctrine  of  Lord  Coke  that  "the 
lenor  can  not  reserve  parcel  of  the  annual  profits,  as  the  vesture  or  herbage 
of  the  land  or  the  like,  for  that  would  be  repugnant  to  the  grant."  But  this 
doctrine  is  clearly  shown  to  be  unsound  in  the  learned  opinion  of  Bell,  J.,  in 
Moulion  V.  RobiiMon^  27  N.  H.  550.  Where  a  tenant  being  in  arrears  was 
notified  by  his  landlord  that  he  could  not  have  the  farm  any  lon^ei.  aiid  there- 
upon  informed  the  landlord  that  if  he  would  let  him  remain  a  yrar  lunger  he 
would  let  him  have  all  the  hops  raised  on  the  farm,  and  he  would  cure  and 
bag  them,  it  was  held  that  the  property  in  the  hops  was  in  the  lessor,  and 
that  they  could  not  be  seized  for  the  tenant's  debt,  thus  clearly  recognizing 
the  principle  that  the  property  in  the  products  of  the  farm  may  be  regulated 
by  agreement  between  the  parties:  Kelley  v.  Weston,  20  Mo.  232. 

Whetbsr  Owner  and  Oocsupier  May  be  Partners  in  Products  of 
Farm. — Undoubtedly,  as  laid  down  in  the  principal  case,  an  ordinary  agree- 
ment between  tho  owner  of  land  and  the  occupiers  or  persons  employed 
thereon  to  cultivate  the  land  on  shares  does  not  constitute  them  partners  in 
the  products:  Christian  v.  Crocker,  25  Ark.  327;  Donnell  v.  IlarsJie,  ('»7  Mo. 
170;  Musser  v.  Brink,  68  Id.  242.  But  it  is  equally  undoubted  that  the  par- 
ties may  so  frame  their  contract  as  to  constitute  a  partnership  between  them. 
If  they  jointly  engage  in  the  enterprise  of  cultivating  the  land,  one  furnishing 
the  land  and  fanning  utensils,  and  the  other  the  labor  and  superintendence, 
sharing  tho  expenses  between  them  and  agreeing  **  to  divide  the  profits,**  the 
contract  possesses  every  element  of  a  partnership:  Reynolds  v.  Pool,  37  Am. 
Kep.  007;  S.  C. ,  84  N.  C.  37;  McCrary  v.  Slaughter,  58  Ala.  230.  So,  where  the 
agreement  was  for  one  to  furnish  the  farm  and  certain  stock,  provisions,  and 
farming  implements,  and  the  other  to  provide  certain  laborers  and  give  his 
^enonxd  attention  to  the  direction  and  control  of  the  fanning  operations, 
Ax*  Dkc.  Vol.  XXXVU— 2S 
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ftnd  thAt  "when  thc^  products  are  ready  for  market*'  the  parties  should 
*'  equally  divide  share  and  share  alike/*  the  arrangement  was  hold  to  consti- 
tute "a  sort  of  agricultural  partnership:**  Leuns  v.  WilHna^  Phil.  Eq.  303. 
Similar  agreements  were  held  to  constitute  partnerships  in  Hoiyield  v.  WhUe^ 
62  Ga.  667;  Adams  v.  CaHtr,  53  Id.  160;  Autrey  v.  Frieze,  69  Ala.  587.  In 
Taylor  v.  Bradley t  4  Abb.  App.  Dec.  363,  the  agreement  was  to  let  a  farm 
for  a  term  of  years,  each  of  the  parties  to  furnish  part  of  the  farming  imple- 
ments,  materials,  etc.,  and  pay  Imlf  the  taxes,  one  of  them  to  cultivate  the 
land  and  receive  certain  supplies  for  his  family  out  of  the  products,  after 
which  all  products  were  to  be  equally  divided,  and  the  court  held  that  the 
agreement  was  not  to  be  regarded  as  a  lease  or  as  a  contract  for  services,  but 
as  a  special  contract  "  partaking  of  the  natare  of  an  adventure.'*  Woodruff, 
J.,  after  reviewing  the  New  York  cases  on  the  subject  of  farming  on  the 
•hares,  including  Putnam  v.  fPiwe,  declared  that  if  the  question  were  a  new 
one  he  would  '*  say  unhesitatingly  that  each  case  ought  to  be  chiefly  governed 
by  the  language  employed  by  the  parties  to  express  their  intention.** 

The  principal  case  has  been  cited  in  New  York  to  sustain  the  following 
points: 

An  Agbsemsmt  to  Crop  Land  upon  Shares  constitutes  the  parties  there- 
to tenants  in  common  of  the  crop  that  is  grown  until  a  division  has  been 
effected:  Fiero  v.  Belts,  2  Barb.  635;  Tanner  v.  Hills,  44  Id.  429;  WiJher  v. 
Sissoii,  63  Id.  262;  Bwrdick  v.  Washburn,  Id.  401;  S.  C,  36  How.  Pr.  475;  Har- 
rower  v.  Eeath,  19  Barb.  337;  Otis  v.  Thompsoji,  H.  &  D.  131;  Decker  v. 
Decker,  17  How.  14;  and  if  a  party  to  such  an  agreement  agree  with  another 
person  for  services  to  be  performed  for  a  share  of  his  share,  the  latter  also  be- 
comes tenant  in  common  of  the  crop:  Tupp  v.  BUey,  16  Barb.  335. 

An  agreement  of  this  kind  will  not  create  the  relation  of  landlord  and 
tenant  between  the  parties:  Armstrong  v.  BickneU,  2  Lans.  219.  The  true 
relation  of  the  parties  is  that  of  master  and  servant  even  though  the  agree- 
ment is  in  form  a  lease  with  all  proper  technical  words:  Dinehart  v.  WilsoM^ 
15  Barb.  497;  Taylor  v.  Bradley,  4  Abb.  App.  374;  S.  C,  39  N.  Y.  138;  Bussett 
V.  Ilovoard,  32  How.  407.  The  possession  will  remain  unchanged  therefore,  as 
the  possession  of  the  servant  is  that  of  the  master:  Comstock  v.  Dodge,  43 
How.  106.  The  test  of  whether  there  is  such  an  agreement  is  determined  by 
the  existence  of  any  provision  in  the  contract  of  the  parties  for  the  diviaioik 
of  the  specific  products  of  the  farm:  Dinehart  v.  Wilson,  supra,  citing  the  prin- 
cipal case.  That  such  an  agreement  will  not  constitute  the  relation  of  land- 
lord and  tenant  between  the  parties,  see  Bailey  v.  MUebrown,  23  Am.  Dea 
631,  and  note,  and  De  Mott  v.  Hagerman,  18  Id.  443. 

Tenants  in  common  must  Join  in  trespass  or  trover  for  the  taking  or  con- 
version of  the  joint  property:  Bice  v.  HoUenbeck,  19  Barb.  665. 

Right  to  Waiver  of  AonoN  ex  deucto  in  Favor  of  Action  ex  con- 
tractu.— ^The  dictum  in  the  principal  case  on  this  subject  has  been  much 
referred  to  in  subsequent  cases.  Originally  it  was  held  that  the  right  to 
waive  an  action  of  trover  in  favor  of  an  action  of  assumpsit  was  only  to  be 
allowed,  where  the  tortfeasor  had  sold  the  goods:  McKnight  v.  Dunlop,  4 
Barb.  42;  Harpending  v.  ShoemaJcer,  37  Id.  291. 

This  qualification  has  not  prevailed.  Assumpsit  is  now  allowed  wherever 
there  la  an  unlawful  detention  or  there  has  been  a  conversion:  Both  v. 
Palmer,  27  Barb.  655;  AbboU  v.  Bhsnom,  66  Id.  366;  Hind  v.  Darlington,  7 
How.  Pr.  281;  Chambers  v.  Lewis,  2  Hilt.  694;  Bliss  v.  Bliss,  7  Bosw.  344; 
but  this  other  restriction  was  suggested  in  Osbom  v.  BeU,  6  Denio,  373,  thai 
the  action  of  assumpsit  should  not  be  allowed  if  the  wrongful  taking  wa« 
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not  intended  by  the  party  for  his  own  benefit  The  example  presented  by 
that  case  was  of  an  illegal  seizure  by  a  tax  colleotor,  who  was  acting,  how- 
ever, in  his  supposed  line  of  duty. 

The  tort  may  also  be  waived  and  assumpsit  maintained  for  money  ob- 
tained by  extortion,  oppressiou,  or  imposition:  Harway  v.  Mayor  tic.  of  New 
York,  1  Hun,  029;  4  T.  &  C.  168.  Upon  a  similar  principle  the  waiver  of  the 
part  of  a  tort  is  allowed;  so  an  action  of  replevin  in  the  detinet  may  be 
maintained  instead  of  in  the  cepU,  though  the  original  taking  of  the  property 
was  tortious:  Oummings  v.  Voke,  3  Hill,  2S3. 

The  principal  case  is  cited  as  to  what  is  sufficient  evidence  of  a  ratification, 
in  HaU  v.  FUher,  9  Barb.  31. 


Gaby  et  al.  t;.  Samuel  and  Wm.  HoTAiLiNa. 

[1  Hnx,  8U.1 
Sale  Prooubed  bt  the  Fraudulent  Misrepresentation  of  the  vendee 

in  regard  to  his  solvency,  works  no  change  of  property,  though  the  frand 

be  not  indictable. 
Trespass,  Replevin,  or  Trover  mat  be  Sustained  by  Vendor  whose 

goods  have  been  obtained  from  him  by  a  fraudulent  purchase. 
Possession  op  True  Owner  can  not  be  Divested  by  a  tortious  or  frandu* 

lent  taking. 
Evidence — When  a  Purchase  is  Claimed  to  have  been  Fraudulant, 

evidence  of  distinct  fraodulent  purchases  made  at  or  about  the  same  tim« 

as  the  purchase  under  consideration,  is  admissible. 

Bkplevin  for  seyeniy-fiTe  barrels  of  flour,  etc.  Plea,  non  cepU.- 
The  floor  had  been  sold  in  Albany  by  plaintiffs  to  William^ 
Hotailing,  who  sent  it  to  his  brother  Samuel,  in  New  York. 
PlaintLBEs  sought  to  treat  the  sale  as  void  on  the  ground  of 
false  representations  made  by  defendant  William,  regarding  his 
solyency  and  credit.  Plaintiffs  were  nonsuited.  They  moved 
for  a  new  trial,  having  excepted,  1.  To  the  refusal  of  the  court  to* 
receive  the  evidence  of  Lyman  Root,  to  show  that  the  day  before 
purchasing  of  plaintiffs,  William  Hotailing  made  other  purchases 
on  similar  false  representations;  2.  To  the  ruling  of  the  judge  that 
the  plaintiffs  to  recover  must  make  out  such  a  case  as  would  justify 
the  conviction  of  the  defendants  if  indicted  for  obtaining  goods 
upon  false  pretenses. 

/.  J9arm,  for  the  plaintiffs. 

S.  Stevens,  for  the  defendants. 

By  Court,  Cowen,  J.  Clearly,  the  proof  tended  to  show  that 
William  Hotailing  obtained  the  goods  fraudulently;  and  it  is  not 
denied  that  fraud,  especially  if  it  be  indictable,  may  so  far  avoid 
a  sale  that' an  action  of  trover  will  lie.     It  is  denied,  however, 
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that  an  action  of  trespass  will  lie;  and  it  is  said  that,  therefore, 
this  action  of  replevin  for  a  wrongful  taking,  which  is  strictly  con- 
current with  trespass,  will  not. 

The  general  doctrine  is  perfectly  settled,  that  fraud  avoids  a 
contract  of  sale:  Bristol  t.  WUsmore,  1  Bam.  &  Cress.  514;  KUby 
V.  WUson,  1  Kyan  &  Moody,  178;  Boot  v.  French,  13  Wend.  570 
[28  Am.  Pec.  482].  These  were  all  cases  of  buying  goods,  with 
a  preconceived  design  of  not  paying  for  them.  In  the  first, 
Abbott,  C.  J.,  said,  "  it  prevented  the  property  passing."  In 
the  second  he  said  the  same  thing.  And  in  Boot  v.  French, 
Savage,  C.  J.,  states  the  same  rule:  but  suggests  a  distinction  as 
to  the  remedy,  which  was  not  in  the  case,  and  which,  on  more 
reflection,  I  am  sure  he  would  have  repudiated.  McCarty  v.  Ficib- 
ery,  12  Johns.  348,  on  certiorari  from  a  justice's  court,  decides 
that  trespass  will  not  lie  in  such  a  case;  and  even  adds,  that  the 
property  is  changed.  But  no  case  is  cited,  nor  any  principle 
or  analogy  mentioned  on  which  to  rest  either  proposition.  And 
there  are  numerous  cases  to  the  contrary.  That  the  property 
does  not  pass,  I  add  to  the  cases  already  cited,  the  following: 
Misan  V.  Maihieu,Z  Johns.  235,  238;  Van  Cleef  v.  Fleet,  15  Id. 
147, 151;  Buffingtim  v.  Gerrish,  15  Mass.  156  [8  Am.  Dec.  97]; 
Jbbotts  V.  Barry,  5  Moo.  98, 102;  Lupin  v.  Marie,  2  Paige,  169; 
Andrew  v.  Dieterich,  14  Wend.  31;  Mowrey  v.  Walsh,  8  Cow.  238; 
Tamplin  v.  Addy,  Id.  239,  note;  Putnam,  J.,  in  Badger  v.  Phin- 
ney,  15  Mass.  364  [8  Am.  Dec.  105];  Irving  v.  MoUey,  7  Bing. 
543;  S.  C,  5  Moo.  &  P.  380.  All  these  cases  hold,  in  terms, 
what  was  asserted  by  Dallas,  C.  J.,  in  Abbotts  v.  Barry,  viz.: 
**  The  sale  being  effected  by  fraud,  it  is  dear  that  a  sale  of  this 
description  works  no  change  of  properly.  The  wines  must  be 
considered  as  remaining  in  the  plaintiffs,  as  the  original  owners." 

This  being  so,  the  civil  remedies  of  the  party  defrauded  are 
•dear,  viz.,  trover,  or  replevin  in  the  detinet;  or  trespass  or  re- 
plevin in  the  cepit,  at  hia  election.  Trover  will  lie  without  de- 
mand and  refusal,  because  the  original  taking  is  tortious:  Thurs- 
ion  V.  Blanchard,  22  Pick.  18,  20  [33  Am.  Dec.  700].  I  admit 
that  Buffingion  v.  Gerrish  speaks  nothing  in  favor  of  the  remedy, 
as  for  a  trespass;  because,  although  the  action  was  replevin,  this 
has  long  since  been  holden  in  Massachusetts  to  lie  for  a  mere 
unlawful  detention:  Badgers,  Phinney,  15  Mass.  359  [8  Am. 
Dec.  105];  Baker  v.  Fales,  16  Id.  147, 150,  and  cases  cited  at 
the  last  page:  Marston  v.  Baldwin,  17  Id.  606.  But  for  the  pur- 
poses of  the  civil  remedy,  however  it  may  be  with  the  criminal, 
on  the  distinction  between  bailment  and  sale,  the  cases,  with  the 
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exception  of  McCarty  y.  Vtckery  are  all  one  way,  if  we  take  the 
point  as  established,  that  neither  works  any  change  in  the  prop- 
erty of  the  goods.  The  general  and  absolute  ownership  still 
remains  in  the  vendor  or  bailor;  and  not  only  the  original  inter- 
ference with  the  property  on  the  part  of  the  vendee  or  bailee, 
but  any  subsequent  acts  of  ownership  on  his  part,  may  be  con- 
sidered as  an  unlawful  or  tortious  taking :  Putnam,  J. ,  in  Badger 
v.  Phinney,  15  Mass.  859,  364  [8  Am.  Dec.  105],  and  in  Baker  t. 
FaleSy  IG  Id.  147, 150.  The  general  owner  holds  the  construc- 
tive possession  of  personal  properly;  and  this  is  sufficient  to 
maintain  trespass,  though  the  actual  possession  be  in  another: 
Putnam,  J.,  ut  supra^  PtUnam  v.  Wyley,  8  Johns.  432  [5  Am. 
Dec.  346] ;  Tfu>rp  v.  Burling,  11  Id.  285;  Aibin  v.  Biu^k,  1  Wend. 
466;  Boot  v.  Chandler,  10  Id.  110  [25  Am.  Dec.  546].  It  is  said, 
that  the  owne^  consented  to  the  taking,  and  were  that  so,  it 
would  undoubtedly  be  a  sufficient  answer.  But  consent,  in  law, 
is  more  than  a  mere  formal  act  of  the  mind.  It  is  an  act  un- 
clouded by  fraud,  duress,  or  sometimes  even  mistake :  Putman,  J. , 
id  mpra,  15  Mass.  364;  Poth.  Obi. ,  pt.  1,  c.  1,  sec.  1,  pi.  19.  This 
is  plain  enough  with  regard  to  executory  contracts  not  under  seal. 
They  are,  if  obtained  by  fraud,  mere  nullities;  and  the  defend- 
ant, when  sued  upon  them,  may  say  he  did  not  promise,  how- 
ever full  and  formal  may  have  been  his  ostensible  promise.  The 
rule  has  been  as  broadly  laid  down  in  respect  to  simple  con- 
tracts of  sale,  by  most  of  the  cases  already  cited,  respecting 
fraud  in  such  contracts.  In  WWdnf^  case,  1  Leach,  522, 523, 4th 
ed.,  Gould,  J.,  said  :  '^  It  is  a  rule  of  law,  equally  well  known 
and  established,  that  the  possession  of  the  true  owner  can  not 
be  divested  by  a  tortious  taking.  So,  where  goods  are  taken 
from  the  true  owner,  by  means  of  fraud."  An  act  may  be  void 
as  to  one  person,  or  for  one  pmpose,  though  not  as  to  another 
person,  or  for  another  purpose.  It  would  not  lie  with  the  ven- 
dee to  allege  the  fraud,  and  he  might  therefore  be  charged  for 
the  price,  as  a  purchaser.  Whether  he  shall  be  so  charged,  or 
treated  as  a  trespasser,  lies  in  the  election  of  the  injured  party: 
Walworth,  Ch.,  in  Lloyd  v.  Brewster,  4  Paige,  541  [27  Am.  Dec. 
88].  So,  in  one  case,  it  was  held,  that  the  contract  of  sale  is 
not  always  void  as  against  a  bona  fide  purchaser  from  the  fraudu- 
lent vendee :  Mowrey  v.  Walsh,  ut  supra;  S.  P. ,  Bowley  v.  Bigehw, 
12  Pick.  307  [23  Am.  Dec.  607].  In  the  latter  case,  Shaw, 
G.  J. ,  said:  "  They  [the  vendors]  might  treat  the  sale  as  a  nullity, 
and  reclaim  their  goods."  At  least,  as  between  the  immediate 
parties,  the  vendor  may  say  to  the  vendee:  "  I  was  not  the  a,gent 
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of  sale  and  deliyeiy.  You  took  the  goods  from  me  by  means  of 
false  representations,  and,  in  a  legal  sense,  without  my  consent 
and  against  my  will." 

Even  a  contract  imder  seal,  executory  or  executed,  may  be 
treated  as  void,  if  fraud  haye  been  committed  in  procuring  its 
execution.  That  the  owner's  mere  manual  delivery  of  goods, 
will  not  save  the  deliyeree  from  the  imputation  of  trespass,  is 
illustrated  in  the  case  of  a  bailment  obtained  with  an  intent  to 
deprive  the  owner  of  his  property.  The  bailee  is  considered  as 
the  taker,  and  may  be  convicted  of  larceny,  imder  an  indictment 
alleging  that  he  feloniously  stole,  took,  and  carried  away  the 
proper^,  contrary  to  the  owner's  consent.  The  form  of  a  sale, 
unless  vrithin  the  statute  as  to  false  pretenses,  saves  him  from 
the  chaise  of  taking  in  a  criminal  sense;  but  for  all  civil  pur- 
poses there  is  no  delivery  any  more  than  in  the  case  of  bailment. 
In  other  words,  for  the  purposes  of  a  civil  suit,  the  sale  is  void; 
though  for  the  purposes  of  a  criminal  prosecution,  it  is  voidable 
only.  Within  the  issue  of  not  guiliy,  in  trespass,  or  rum  cepU  in 
replevin,  there  is  no  more  a  taking  in  the  case  of  the  fraudulent 
bailment  than  in  that  of  the  fraudulent  sale. 

The  degree  of  fraud,  therefore,  as  whether  it  be  indictable  or 
not,  is  of  no  consequence  on  the  question  of  nullity,  when  we 
speak  in  a  civil  sense.  This  was  held  in  so  many  words,  by  the 
case  of  Irving  v.  Motley,  That  the  fraud  need  not  amount  to  the 
obtaining  of  goods  imder  false  pretenses,  vrithin  the  statute, 
Park,  J. ,  took  particular  pains  to  show,  in  consequence  of  what 
coimsel  had  sought  to  infer  from  a  previous  case  in  the  decision 
of  which  he  had  participated,  viz..  Noble  v.  Adams,  2  Marsh.  866. 
See  the  opinion  of  Park,  J.,  5  Moo.  &  P.  396.' 

Boot's  testimony  should  have  be^i  admitted.  On  questions  of 
intent  to  defraud,  other  acts  similar  to  the  offense  charged,  done 
at  or  about  the  same  time,  or  when  the  same  motive  to  offend 
may  reasonably  be  supposed  to  have  existed  as  that  which  is  in 
issue,  are  admissible  vrith  a  view  to  the  quo  amino.  The  case  of 
fraud  is  among  the  few  exceptions  to  the  general  rule,  that  other 
offenses  of  the  accused  are  not  relevant  to  establish  the  main 
charge.  The  authorities  are  quite  nimierous,  both  in  this  and 
other  courts.  Most  of  them  are  citrd  in  Cowen  &  Hill's  ed. 
of  1  Phil.  Ev. ,  note  333,  p.  452;  Id. ,  note  352,  p.  465.  In  Irving 
V.  Motley,  7  Bing.  543;  S.  C,  5  Moo.  &  P.  380,  such  evidence 
was  received  to  establish  the  very  kind  of  fraud  no^  in  question 
before  us.     The  reason  for  its  reception  was  given  by  Alderson, 

1.  Jning  ▼.  MotUy, 
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J. :  Vide  5  Moo.  &  P.  898.  Rtnoley  v.  BigeJow,  12  Pick.  807  [23 
Am.  Dec.  607],  is  also  to  the  same  point,  in  all  respects:  Vide 
also  Jackson  ex  dem.  Bigelow  v.  Hmmerman,  12  Wend.  299; 
McKwee  v.  SuiUm,  2  Bail.  128;  Lowry  v.  Pinaon,  Id.  324  [23 
Am.  Dec.  140]. 

The  result  is,  that  the  motion  for  a  new  trial  should  be 
granted,  the  costs  to  abide  the  event. 

New  trial  granted. 

The  FBorciPAL  case  is  followed  in  EOU's  reports,  by  the  case  of  Olmsted 
T.  ffotaiing,  1  Hill,  317,  whicli  presented  a  nearly  similar  state  of  facts,  and 
was  decided  upon  its  authority;  the  only'additional  point  decided  being  that 
if  one  member  of  a  firm  obtain  goods  by  means  of  fraudulent  representations, 
replevin  lies  against  all  the  members  of  the  firm. 

A  Sale  op  Goods  Obtained  by  Fbaud  passes  no  title  to  the  fraudulent 
Tendee,  and  notwithstanding  the  sale,  either  replevin,  trespass,  or  trover  may 
be  maintained  against  the  latter:  McKmght  t.  Dunlop,  2  Barb.  173;  Taumsend 
V.  Bogw-t,  11  Abb.  61;  D<no8  v.  Perrin,  16  N.  Y.  333.  This  has  been  often 
decided  where  the  &aud  consisted  in  false  representations  as  to  the  solvency 
of  the  purchaser:  Ooulding  v.  Dcmdson,  26  N.  Y.  606;  Van  Kleek  v.  Leroy, 
4  Abb.  N.  8.  433;  WheeUon  v.  Baker,  14  Barb.  597;  Hvnier  v.  Hudmm  River 
Iron  S  Mach.  Co,,  20  Id.  501;  Ladd  v.  Moore,  3  Sandf.  591;  ScoU  v.  Sim- 
tnons,  34  How.  67;  Van  NesU  v.  Conotfer,  20  Barb.  548.  The  fraud  will  be 
sufficient,  though  there  are  no  false  representations,  if  there  was  an  intention 
not  to  pay  for  the  goods,  formed  at  the  time  of  purchase:  Buckley  v.  Artcher, 
21  Id.  589;  Both  v.  Palmer,  27  Id.  654.  It  is  not  necessary  to  invoke  the  op- 
eration of  the  rule,  that  the  fraud  by  which  the  sale  was  procured  was  of  an 
mdictable  nature:  Nichols  v.  MtcJuul,  23  N.  Y.  570.  The  reason  of  these  de- 
cisions is  founded  upon  the  consideration  that  a  consent  obtained  by  fraud 
is  not  the  voluntary  act  of  the  vendor's  mind.  This  reason  applied  to  the 
case  of  a  sale  procured  by  the  exercise  of  duress,  will  make  of  the  vendee  a 
trespasser  ah  initio,  who  may  at  once  be  sued  in  trover  without  the  necessity 
of  a  demand:  Foshay  v.  Ferguwn,  3  Hill,  159.  It  will  also  follow  from  a  like 
application  of  the  rule,  that  trover  may  be  maintained  for  goods  obtained  by 
the  lender  of  money,  under  an  usurious  agreement:  Seroeppel  v.  Coming,  5 
Denio,  243;6N.  Y.  111. 

An  assignee  for  the  benefit  of  the  creditors  of  a  fraudulent  vendee  is  in  this 
respect  in  no  better  situation  than  his  assignor:  King  v.  FiUHi,  2  Abb.  App. 
527: 1  Keyes,  444.  Neither  can  an  execution  creditor  who  has  levied  upon 
the  property  uphold  the  sale:  Naugatuck  Cutlery  Co.  v.  Babcock,  22  Hun, 
485.  Nor  can  such  a  creditor  uphold  the  sale,  though  he  has  purchased  at 
the  sale  under  his  own  execution,  if  his  bid  does  not  equal  the  amount  of  hia 
debt,  and  so  does  not  require  any  disbursement  upon  his  part:  De  Voe  v. 
BratuU,  53  N.  Y.  466.  But  such  a  sale  can  not  be  defeated  as  against  a  bona 
fide  purchaser  from  the  fraudulent  vendee:  Keyset  v.  ffarbeck,  3  Duer,  391. 
Eveu  an  infant  is  liable  in  tort  for  obtaining  goods  with  the  intent  of  not 
paying  for  them,  if  at  the  time  of  his  purchase  he  conceals  hb  infancy:  Wal- 
lace V.  Morss,  5  Hill,  593. 

This  and  kindred  subjects  are  treated  of  at  length  in  the  note  to  Thurston  v. 
Blaticliard,  33  Am.  Dec.  702;  see  also  Knowles  v.  Lord,  34  Id.  525,  in  which 
it  is  decided  that  the  position  of  an  assignee  for  benefit  of  creditors  of  the 
fraudulent  purchaser  is  no  better  than  that  of  his  assignor. 
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EviDKNOE  OF  Otheb  SIMILAR  Fbauds  perpetrated  by  defendant  nearly 
contemporaneonsly  are  admissible  in  evidence  against  him,  for  the  porpoee  of 
proving  his  quo  ammo:  Van  Kleek  v.  Leroy,  4  Abb.  N.  S.  433;  S.  C,  37  Barb. 
647;  Hersey  v.  Benedict,  15  Hun,  287;  Miller  v.  Barber,  66  N.  Y.  568;  People 
V.  Shulman,  80  Id.  375;  Vtele  v.  Oohs,  49  Barb.  98;  Lansing  v.  Bussell,  13  Id. 
621;  Frencli  v.  fTAife,  5  Duer,  259. 

Bat  this  evidence  is  admissible  only  to  prove  the  quo  ammo;  proof  of  falae 
representations  to  one  firm  to  induce  a  sale  by  it  affords  no  ground  for  the  in- 
ference, that  like  representations  were  made  to  induce  another  sale  effected 
nearly  contemporaneously:  Murfrey  v.  Brace,  23  Barb.  564;  Strong  v.  Place^ 
33  How.  122;  S.  C,  4  Bob.  393. 

But  if  the  fraud  relied  upon  is  not  upon  false  representations,  but  upon  an 
intention  of  the  purchaser  not  to  pay  for  the  goods,  evidence  of  fraudulent 
misrepresentations  made  by  him  td  other  vendors  about  the  same  time,  as  to 
bis  credit,  are  admissible  to  prove  his  quo  ammo:  Hall  v.  Naylor,  18  N.  T. 
689;  see  also  note  to  RowUyv,  Bigelow,  23  Am.  Dec  613. 

W^STH&B  Replevin  Libs  whxbb  the  Defxitdant  has  parted  with  the 
possession  of  the  property,  is  a  question  upon  which  the  subsequent  cases  are 
not  in  accord.  Brockway  v.  Bumah,  16  Barb.  311,  held  that  it  would,  and 
followed  the  principal  case  in  saying  that  the  action  of  replevin  is  oommen- 
surate  with  trespass  de  bonis  asportatis;  but  Roberta  v.  Bandel,  3  How.  "Br, 
332;  a  C,  3  Sandf.  707;  Drake  v.  Wakefield,  11  How.  Pr.  106^  are  the  other 
way. 

Laboent  mat  be  Commuted  of  goods  obtained  by  fraad  animojkrandi: 
Smith  V.  People,  63  N.  T.  113. 


The  People  v.  Alexaxdeb  MoLeod. 

[1  Hn.f„  877,  and  25  WXxdxij.,  483.] 

DisoHABOB  OK  Habkab  Cobpos  can  not  be  obtained  on  the  ground  that  the 
prisoner  is  innocent  of  the  offense  for  which  he  is  held  under  an  in- 
dictment. The  question  of  his  guilt  or  innocence  must^  after  indietmeDt^ 
be  submitted  to  a  jury. 

Pbisoneb  mat  be  Admitted  to  Bail  on  habeas  corpus,  if  charged  with 
murder  by  a  coroner's  inquest,  but  not  after  the  finding  of  an  indictment 
of  a  grand  jury,  because  in  the  former  case  the  court  may  look  into  the 
depositions,  and  in  the  latter  the  evidence  is  secret. 

Examination  into  Guilt  ob  Innocence  of  a  prisoner  must,  on  habeas 
corpus,  even  before  indictment,  be  restricted  to  the  proofs  and  deposi- 
tions upon  which  he  was  committed. 

Habeas  Ck>BPUs. — Statute  IIequibino  the  Coubt  to  Examine  the  facts 
contained  in  the  return,  and  into  the  cause  of  confinement,  and  if  no 
legal  cause  of  confinement  is  shown,  to  discharge  the  prisoner;  and  fur 
ther  providing  that  he  may  deny  the  material  facts  stated  in  the  return, 
or  allege  any  fact  showing  that  his  imprisonment  is  unlawful,  or  that  he 
is  entitled  to  a  discharge,  does  not  entitle  him  to  go  behind  the  indict- 
ment in  a  summary  manner,  and  to  try  before  the  court  the  issue  regard- 
ing his  guilt  or  innocence  of  the  offense  of  which  he  is  there  accused. 

PowEB  TO  Enteb  a  Nolle  Pbosequi  was,  at  common  law,  confided  to  the 
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attorney-general  alone.  Under  our  statates  it  is  delegated  to  the  district 
attorneys,  to  be  exercised  with  leave  of  the  conrt. 

CouBT  CAN  NOT  Ordeb  tue  Entbt  OF  A  NoLLB  Pbosbqui  on  affidavits  and 
other  proofo  sabmitted  by  the  prisoner,  the  district  attorney  having  made 
no  application  for  leave  to  make  such  entry. 

Alien  Committino  a  Cbimb  hebb  is  amenable  to  our  criminal  law,  in 
whatever  manner  he  may  have  entered  our  territory. 

Lawtul  Wab,  by  the  law  of  nations,  never  exists  without  the  concurrence 
of  the  war-making  power. 

Wab-makino  Poweb  of  the  United  States  is  oengrees;  of  England,  it  is 
the  qneen. 

A  State  or  Peace  and  the  Continuanob  op  Tbeaties  is  Pbesumbd 
by  all  courts  of  justice  until  the  contrary  is  shown. 

Pbitatb  HoBnuTiBS,  HOWEVSB  Just  ob  Gbnebal,  do  not  constitute  a 
legitimate  and  public  state  of  war. 

Wab  mat  be  Public,  Pbivate,  ob  Mixed.  Private  war  is  unknown  in 
civil  society,  except  so  far  as  it  may  be  exarted  by  way  of  defense  be- 
tween private  persons.  To  public  war,  at  least  two  nations  are  essential 
parties.  Mixed  war  can  be  carried  on  only  between  a  nation  on  one  side 
and  private  individuab  on  the  other. 

Right  or  a  Nation,  ob  Ant  of  its  Citizens,  to  Invade  another  nation 
and  harm  its  property  or  citizens,  does  not  exist  until  public  war  is  law- 
fully denounced. 

PuBUO  Wab  is  or  Two  Kinds:  1.  By  public  declaration;  2.  By  war  de- 
nounced without  such  declaration.  The  first  is  called  solemn  or  perfect 
war,  and  extends  to  all  the  inhabitants  of  both  nations.  The  second  is 
styled  unsolemn  or  imperfect  war,  because  made  by  special  declaration, 
and  limited  to  particular  objects,  beyond  which  it  does  not  anthoriae 
measures  of  hostility. 

EsfPLOTMENT  OF  SoLDiEBS  TO  AiD  IN  EzxouTiNO  PROCESS  or  in  punishing 
or  arresting  individuals  does  not  constitute  a  state  of  public  war. 

SoLDisBs  OB  Officials  of  One  Na'^on  have  no  Right  to  Enteb  the  Tbb- 
BTTOBT  OF  ANOTHER  in  pursuit  of  a  criminal,  nor  for  the  purpose  of  at- 
tacking or  capturing  an  enemy. 

JuBiSDicnoN  OF  A  NATION  WITHIN  ITS  OWN  Tebbitoby  is  exclusive  and 
absolute,  and  every  hostile  entry  into  neutral  territory  is  necessarily  un- 
lawfuL 

Ax  English  Subject  Who  undeb  the  Dibection  of  the  Local  Canadian 
Authorities  commits  a  homicide  in  the  United  States  in  time  of  peace, 
may  be  prosecuted  here  therefor,  though  his  sovereign  affirms  his  con- 
duct and  avows  that  the  directions  under  which  he  acted  were  lawful  acts 
of  his  government. 

Self-defense,  Plea  of,  not  sustained  where  the  party  shows  that  he  himself 
was  the  aggressor  and  made  the  attack,  or  that  he  acted  in  retaliation. 

If  a  Fobeiuneb  Engages  in  Pbiyatb  Wab,  he  may  be  repelled  when  he 
comes  with  violence;  but  we  have  no  right  to  assault  him  whilst  the  mis- 
chief is  in  machination  only,  or  to  revenge  ourselves  upon  him  after  he 
has  committed  it. 

PcBSONs  Acting  is  the  Tebbitoby  of  Anotheb  Nation,  in  time  of 
peace,  though  upon  the  command  of  their  govemmeut,  and  being  then 
bqrond  the  jurisdiction  of  the  government  for  which  tUey  act,  must  be 
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treated  as  proceeding  on  their  own  responsibility,  and  may  be  prosecuted 
as  criminals  in  the  courts  of  the  nation  thus  entered,  though  their  own 
government  adopts  and  approves  their  crime. 

Ijlws  op  a  Nation  can  not  extend  beyond  its  own  territory. 

430LDIEB  IS  NOT  BouND  TO  Obet  HIS  SoYEREioN,  by  going,  iuto  a  neighbor- 
ing nation,  during  time  of  peace,  and  there  committing  an  unlawful  act. 

43PIBS  AND  Othkb  Pebsons  Undkbtakino  the  Ck)MMis8i0N  ov  Crimes  not 
authorized  by  public  war,  are  not  protected  by  the  command  of  their 
superior  from  punishment  in  the  tribunals  of  the  nation  whose  laws  are 
violated. 

Approval  op  his  Sovereign  Detracts  Nothing  from  the  criminality  of  the 
subject  who  has  committed  a  crime  in  a  foreign  country  during  time  of 
peace.    The  case  of  embassadors  forms  an  exception  to  this  rule. 

DiPLDMAOT  IS  NOT  AN  EXEGCTTIVE  BUT  A  JlTBIGIAL  FUNCTION;  and  the  joint 

diplomacy  of  two  nations  can  not  oust  the  courts  of  one  of  them  from 
trying  a  person  accused  of  committing  a  crime. 
Whether  or  not  Facts  Alleged  in  Justipigation  op  Homioidb  Exm 
is  the  province  of  the  jury  to  determine,  and  not  a  question  to  be  da- 
cided  on  habeas  corpus. 

Habeas  gobpus  to  obtain  the  discharge  of  Alexander  McLeod. 
The  return  of  the  sheriff  showed  that  the  prisoner  was  held 
under  an  indictment  found  by  the  grand  jury  of  Niagara  county, 
•charging  him  with  the  murder  of  Thomas  Durfee.  The  indict- 
ment was  in  due  form,  and  was  annexed  to  the  return.  In  be- 
lialf  of  the  prisoner  an  afiSdavit  was  read  showing  that  about 
the  middle  of  December,  1837 ,  two  or  three  hundred  men  from 
the  state  of  New  York,  commanded  by  Rensselaer  Van  Bens- 
selaer,  took  forcible  and  hostile  possession  of  Nayy  island,  in 
Niagara  river,  in  the  province  of  Upx>er  Canada,  organized  and 
defended  themselves  in  warlike  manner  against  the  Canadian 
Authorities,  and  made  war  on  her  majesty's  subjects  by  discharg- 
ing cannon  and  otherwise;  that  they  were  supported  by  citizens 
of  the  United  States,  and  their  object  was  to  cause  a  revolution, 
And  to  separate  said  province  from  the  government  of  Great 
Britain;  that  a  force  of  about  two  thousand  five  himdred  men 
Assembled  imder  the  authority  of  the  provincial  government  and 
•engaged  in  hostilities  vnth  the  forces  on  Navy  island,  but  were 
unable  to  dislodge  them  until  January  16, 1838;  that  on  the  twen- 
ty-ninth of  December  1837,  the  steamboat  Caroline,  proceeding 
^m  Buffalo  or  Black  Bock,  landed  military  stores  on  Navy 
island,  and  commenced  plying  between  that  island  and  points 
in  the  state  of  New  York,  transporting  men,  provisions,  and 
implements  of  war  to  the  forces  oi^  the  island;  that  an  expedi- 
tion was  then  fitted  out,  imder  the  direction  of  Colonel  Allen 
McNabb  of  her  majesty's  forces,  for  the  purpose  of  taking  and 
destroying  said  boat,  wherever  found;  that  early  on  the  thirtieth 
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of  December  the  forces  of  such  expedition  attacked  said  boat 
4it  Schlosser  in  said  state,  and  in  such  attack,  and  while  acting 
under  their  commanding  officer,  one  Amos  Durfee,  then  on  said 
boat,  was  shot  and  killed;  that  the  attack,  and  destruction  of 
the  boat,  and  all  acts  relating  thereto,  including  the  killing  of 
Durfee,  had  been  approved  and  adopted  by  the  government  of 
Great  Britain,  as  a  necessaiy  act  of  self-defense;  that  a  corre- 
spondence between  the  United  States  and  Great  Britain,  in  rela- 
tion to  the  destruction  of  the  boat  and  demanding  reparation, 
had  been  opened;  and  that  deponent  was  not  engaged  in  the  ex- 
pedition, nor  did  he  take  any  part  therein,  nor  in  the  killing  of 
Durfee.  Certain  published  correspondence  between  the  two 
governments  and  various  official  documents.were  referred  to  in 
the  affidavit,  and  annexed  thereto.  The  correspondence  between 
the  two  governments  commenced  January  4,  1838,  and  seems  to 
have  been  closed  April  24, 1841.  The  first  letter  mentioning 
McLeod  was  from  Mr.  Fox  on  the  part  of  the  British  govern- 
ment. It  was  dated  December  13,  1840.  It  requested  the 
United  States  to  take  prompt  steps  for  the  release  of  McLeod; 
stated  that  the  destruction  of  the  Caroline  was  a  public  act  of 
persons  in  her  majesty's  service,  obeying  their  superior  offi- 
cers, and  could  not,  therefore,  be  made  the  groimd  of  legal  pro- 
ceedings against  the  individuals  concerned,  and  that  it  was 
notorious  that  McLeod  was  not  one  of  the  parties  participating 
in  the  destruction  of  the  Caroline.  Mr.  Forsyth,  in  replying  on 
behalf  of  the  United  States,  insisted  that  the  alleged  offense  was 
committed  within  the  jurisdiction  of  the  state  of  New  York;  that 
the  transaction  resulting  in  the  destruction  of  the  Caroline  and 
the  killing  of  Durfee  was  an  imjustifiable  invasion,  in  time  of 
peace,  of  the  territory  of  the  United  States;  that  the  United  States 
was  aware  of  no  principle  entitling  parties  accused,  of  any  ex- 
emption from  trial  before  the  judicial  tribimals  of  the  country, 
and  the  executive  was  not  authorized  by  the  constitution  and  laws 
of  the  United  States  to  interfere  with  the  action  of  those  tri- 
bunals by  requiring  them  to  release  persons  duly  indicted  and 
held  for  trial;  that  though  the  avowal  of  the  act  might  entitle 
the  United  States  to  apply  to  Great  Britain  for  redress,  it  *'  can 
not  deprive  the  state  of  New  York  of  her  imdoubted  right  of 
vindicating,  through  the  exercise  of  her  judicial  power,  the  prop- 
erly and  lives  of  her  citizens."  Mr.  Fox,  in  his  letter  of  March 
12, 1841,  again  demanded  the  immediate  release  of  McLeod; 
and  avowed  the  adoption  and  approval  of  his  government  of  the 
4ittack  upon  and  destruction  of  the  Caroline;  and  denied  thai 
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the  release  was  a  question  for  the  tribunals  of  New  York.  Th« 
response  of  Mr.  Webster  on  the  part  of  the  United  States  stated 
•*  that  her  majesty's  government  must  be  fuUy  aware,  that  in  the 
United  States,  as  in  England,  persons  confined  under  judicial 
process  can  be  released  from  that  confinement  only  by  judicial 
process.  In  neither  country,  as  the  undersigned  supposes,  can 
the  arm  of  the  executive  power  interfere,  directly  or  forcibly,  to 
release  or  deliver  the  prisoner.  His  discharge  must  be  sought 
in  a  manner  conformable  to  the  principles  of  law  and  the  pro- 
ceedings of  courts  of  judicature."  Mr.  Webster,  while  thus 
leaving  the  question  with  the  courts,  seemed  to  entertain  no 
doubt  that  the  avowal  of  the  act  by  the  English  government 
would  result  in  the  acquittal  of  McLeod.  On  this  subject  he 
said:  ''  The  government  of  the  United  States  entertains  no  doubt 
that,  after  this  avowal  of  the  transaction,  as  a  public  transaction, 
authorized  and  undertaken  by  the  British  authorities^  individ- 
uals concerned  in  it  ought  not,  by  the  principles  of  public  law 
and  the  general  usage  of  civilized  states,  to  be  holden  personally 
responsible  in  the  ordinary  tribunals  of  law  for  their  participa- 
tion in  it.  And  the  president  presumes  that  it  can  hardly  be 
necessary  to  say  that  the  American  people,  not  distrustful  of 
their  ability  to  redress  public  wrongs  by  public  means,  can  not 
desire  the  punishment  of  individuals  when  the  act  complained 
of  is  declared  to  have  been  the  act  of  the  government  itself. 
The  indictment  against  McLeod  is  pending  in  a  state  court,  but 
his  rights,  whatever  they  may  be,  are  no  less  safe,  it  is  to  be  pre- 
sumed, than  if  he  were  holden  to  answer  in  one  of  the  courts  of 
this  government.  He  demands  immunity  from  personal  re- 
sponsibility by  virtue  of  the  law  of  nations,  and  that  law  in  civil- 
ized states  is  to  be  respected  in  all  courts.  None  is  either  so 
high  or  so  low  as  to  escape  from  its  authority  in  cases  to  which 
its  rules  and  principles  apply."  Affidavits  on  the  part  of  the 
people  were  read  tending  to  show  that  McLeod  was  present  at 
the  attack  on  the  Caroline,  participated  therein,  shot  Durfee, 
and  afterwards  admitted  that  he  had  done  so. 

A,  Bradley  and  J.  A.  Spencer y  for  the  prisoner. 

WiUis  HaU,  aUomey-general,  contra. 

By  Court,  Cowen,  J.  The  prisoner's  petition,  on  which  I 
allowed  this  writ,  contained  an  intimation  that  his  commitment 
to  the  jail  of  the  county  of  Niagara  had  not  been  regular;  but 
that  ground  is  now  abandoned.  The  sheriff  returns  an  indict- 
ment for  murder,  found  by  a  grand  juiy  of  that  county  against 
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tbe  prisoner,  on  which  he  appears  to  have  been  arraigned  at  the 
court  of  oyer  and  tetaiiner  holden  in  the  same  county.  It  fur- 
ther appears  that  he  pleaded  not  guilty,  and  was  duly  committed 
for  trial.  The  indictment  charges,  in  the  usual  form,  the  mur- 
der of  Amos  Durfee  by  the  prisoner,  on  a  certain  day,  and  at  a 
certain  town  within  the  couniy. 

These  facts,  although  officially  returned  by  the  sheriff,  were, 
by  a  provision  in  the  habeas  corpus  act,  2  E.  S.  471,  2d  ed.,  sec. 
50,  open  to  a  denial  by  affidavit,  or  the  allegation  of  any  fact  to 
show  that  the  imprisonment  or  detention  was  unlawful.  In 
such  case,  the  same  section  requires  this  court  to  proceed  in  a 
summary  way  to  hear  allegations  and  proofs  in  support  of  the 
imprisonment  or  detention,  and  dispose  of  the  party  as  the  jus- 
tice of  the  case  may  require.  Under  color  of  complying  vrith 
this  provision,  which  is  of  recent  introduction,  the  prisoner,  not 
denying  the  jurisdiction  of  the  court  over  the  crime  as  charged 
in  the  indictment,  or  the  regularity  of  the  commitment,  has  in- 
terposed an  affidavit  stating  certain  extrinsic  facts.  One  is,  that 
he  was  absent,  and  did  not  at  all  participate  in  the  alleged 
offense;  the  other,  that  if  present  and  acting,  it  was  in  the  nec- 
essary defense  or  protection  of  his  country  against  a  treasonable 
insurrection,  of  which  Durfee  was  acting  in  aid  at  the  time. 

Taking  these  facts  to  be  mere  matters  pf  evidence  upon  the 
issue  of  not  guilty,  and,  of  themselves,  they  are  clearly  nothing 
more,  I  am  of  opinion  that  they  can  not  be  made  available  on 
habeas  corpus^  even  as  an  argument  for  letting  the  prisoner  to 
hail,  much  less  for  ordering  his  imqualified  discharge.  That 
this  would  be  so  on  all  the  authorities  previous  to  the  revised 
statutes,  his  counsel  do  not  deny.  The  rule  of  the  case  is  thus 
laid  dovm  in  the  British  books:  ''A  man  charged  with  murder, 
by  the  verdict  of  a  coroner's  inquest,  may  be  admitted  to  bail; 
though  not  after  the  finding  of  an  indictment  by  the  grand 
jury:"  1  Ch.  Cr.  Law,  129,  Am.  ed.  of  1836;  Petersd.  on  Bail. 
521,  S.  P.  It  has  never,  that  we  are  aware,  been  departed  from 
in  practice  under  the  English  habeas  corpus  act.  Lord  Chief  Jus- 
tice Raymond  said  in  Rex  v.  Dallon,  2  Str.  911,  that  he  would 
bail,  though  a  coroner's  inquest  had  found  the  crime  to  be  mur- 
der; and  the  distinction  was,  between  the  coroner's  inquest, 
where  the  court  can  look  into  the  depositions,  and  an  indictment, 
where  the  evidence  is  secret:  Lord  Mohun*s  case,  1  Salk.  104, 
S.  P.  This  reason  is  adopted  by  Chitty,  at  the  i)age  of  his 
Cr.  Law  before  cited;  and  by  Petersd.  on  Bail.,  Lond.  ed.  of 
1835,  p.  521.     It  was  also  recognized  by  Sutherland,  J.,  of  this 
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court,  in  1825:  Tayloe'a  case,  5  Cow.  56.  He  says,  •*  the  indict* 
ment  must  be  taken  as  conclusive  upon  the  degree  of  the  crime  :'* 
Id. 

The  depositions  heretofore  taken  in  the  cause  being  thus  cut 
off,  there  are  no  means  of  inquiry  left  to  us  on  this  motion,  by 
which  we  can  say,  whether  a  murder  was  in  fact  committed,  or 
whether  the  charge  would  probably  be  mitigated  on  the  trial  to 
a  Tery  doubtful  case  of  manslaughter,  or  to  a  homicide  in  de- 
fense, or  whether  all  participation  might  be  disproved  by  show- 
ing a  clear  alibi.  Nothing  is  better  settled,  on  English  authority, 
than  that,  on  habeas  corpus,  the  examination  as  to  guilt  or  inno- 
cence can  not,  under  any  circumstances,  extend  beyond  the  depo- 
sitions or  proofs  upon  which  the  prisoner  was  committed.  This 
would  be  so,  even  on  habeas  corpus  before  an  indictment  found, 
however  loosely  the  charge  might  be  expressed  in  the  warrant  of 
commitment.  Chitty,  at  the  page  before  cited,  says:  <<  It  is  in 
fact  to  the  depositions  alone  that  the  court  will  look  for  their 
direction:  where  a  felony  is  positively  charged,  they  will  refuse 
to  bail,  though  an  alibi  be  supported  by  the  strongest  evidence." 
He  cites  Bex  v.  Oreenwood,  2  Str.  1138,  a  case  of  robbery,  and 
eight  credible  vntnesses  making  afiSdavit  that  the  prisoner  was 
at  another  place  at  the  time  when  the  robbery  was  sworn  to  have 
been  committed;  yet,  adds  the  report,  the  court  refused  to  admit 
him  to  bail,  but  ordered  him  to  remain  till  the  assizes.  Here  the 
crime  is  clearly  proved  by  the  depositions  which  have  been  read 
on  the  side  of  the  people,  while,  instead  of  eight  witnesses  to  an 
alibi,  we  have  the  solitary  afiSdavit  of  the  prisouer.  In  Bex  v. 
Acian,  2  Str.  851,  it  was  alleged  that  the  prisoner  had  before 
been  tried  for  a  murder  and  acquitted.  Afterwards,  on  proof  of 
facts  exactly  similar  to  those  in  question  at  his  former  trial,  a 
justice  of  the  peace  issued  a  warrant  charging  him  with  another 
murder;  and  he  was  again  committed.  On  his  being  brought 
up  by  habeas  corpus,  his  counsel  offered  to  show  his  former  ac- 
quittal; yet  the  court  refused  to  hear  the  proof:  S.  C. ,  1  Bamard- 
ist,  E.  B.  250.  On  the  authority  of  this  case,  Mr.  Chitty,  at  the 
page  of  his  book  just  cited,  lays  down  the  rule,  that  the  court 
will  not  look  into  extrinsic  evidence  at  all.  He  states  a  case 
wherein  the  same  question  came  up  in  respect  to  an  inferior 
crime — ^receiving  stolen  goods  vnth  a  guilty  knowledge.  The 
prisoner's  afiSdavit  denied  his  knowledge;  yet  the  court  refused 
to  bail,  saying  the  fact  of  knowledge  was  triable  by  a  jury  only. 
They  added,  it  would  be  of  dangerous  consequence  to  allow  such 
proceedings,  as  it  might  induce  prisoners  generally  to  lay  their 
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case  before  the  court:  Petersd.  on  Bail.  522,  refers  to  Cliitty,  who 
cites  Cas.  K.  B.  96.  This  book,  eo  nomine,  does  not  appear  now 
to  be  extant;  and  12  Mod.,  the  only  reference  I  am  aware  of 
which,  among  the  English  quotations,  is  synonymous  witU 
Ghitty's,  does  not  apx>ear  to  contain  the  case  stated  by  him.  Bui 
it  accords  with  many  others  in  circumstance;  and  the  reason 
given  is  almost  too  plain  to  demand  any  direct  authority. 

To  hear  defensiye  matter  through  ex  parte  affidavits,  as  a 
ground  for  bailing  the  prisoner,  would  be  to  trench  on  the  office 
of  the  jury;  for  in  the  case  of  high  crimes  bail  would  be  equivalent 
to  an  acquittal.  Accordingly  the  rule  as  laid  down  in  Horner^ » 
ease^  1  Leach,  270,  4th  London  ed.  1815,  is,  in  effect,  the  same 
with  that  stated  by  Chitty.  The  prisoner  had  been  committed 
under  a  charge  of  defrauding  and  robbing  a  man  of  his  money 
by  false  pretenses.  It  was  insisted  that  the  facts  stated  in  the 
depositions  for  the  king  made  out  a  mere  misdemeanor,  and 
that  the  prisoner  was  therefore  entitled  to  bail.  But  the  trans- 
action by  which  the  money  was  obtained  admitted  of  one  con- 
struction which  might  make  it  a  felonious  taking.  The  court 
said:  "  In  cases  of  this  kind  the  course  has  always  been  to  leave 
it  to  the  juiy  to  determine  quo  animo  the  money  was  obtained. 
Li  such  a  case  the  court  never  form  any  judgment  whether  the 
facts  amount  to  a  felony  or  not;  but  merely  whether  enough  is 
charged  to  justify  the  detainer  of  the  prisoner  and  put  him  upon 
his  trial." 

The  cases  I  have  noticed  were,  in  several  respects,  stronger 
for  the  prisoner  than  the  case  before  us.  They  were  mostly 
founded  on  charges  of  a  character  much  less  serious  than 
murder.  They  were  all  before  indictment  foimd;  some  of  them 
presented  a  state  of  things  on  which  it  was  plhinly  impossible 
to  convict;  and  last,  though  not  least,  they  were  mere  applica- 
tions for  ba?l;  a  thing  which  McLeod  does  not  ask  for.  He  de- 
mands an  absolute  discharge,  on  grounds  upon  which,  ac- 
cording to  the  laws  of  England,  he  would  not  even  be  entitled 
to  bail.  The  law  of  England  formed,  in  this  respect,  the  law 
of  New  York,  until  our  new  habeas  corpus  act  took  effect. 

It  becomes  necessaiy  next  to  inquire  whether  the  new  statute 
has  worked  any  enlargement  of  our  powers  beyond  what  we 
have  seen  they  were  up  to  the  time  when  it  passed.  The  2  E.  S. 
469,  2d  ed.,  sees.  40,  41,  require  us  to  examine  the  facts  con- 
fained  in  the  return,  and  into  the  cause  of  the  confinement  of  the 
prisoner;  and  if  no  legal  cause  be  shown  for  it,  or  for  its  con- 
tinuation, we  are  to  discharge  him.    That  here  is  legal  cause^ 
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▼iz.,  an  indictment  for  mxirder,  and  an  an  order  cf  commit- 
ment, we  have  seen,  is  not  denied.  By  the  forty-fifth  section, 
p.  470,  if  it  appear  that  the  party  has  been  legally  committed 
for  any  criminal  offense,  we  are  required  to  let  him  to  bail,  if 
the  case  be  bailable.  But  so  far,  we  have  no  direction  as  to 
what  case  shall  be  considered  bailable.  We  are  left  under  the 
restraints  which  I  have  noticed  as  existing  before  the  statute. 
Not  one  of  them  is  removed  by  it. 

Then  comes  section  50,  p.  471,  which  is  relied  on  by  the 
prisoner's  counsel.  I  briefly  noticed  this,  in  proposing  the  ques- 
tion to  be  considered.  But  the  prisoner  is  entitled  to  the  benefit 
of  it  entire.  The  words  are,  that "  the  party  brought  before 
such  court  or  officer,  on  the  return  of  any  writ  of  habeas  corpus, 
may  deny  any  of  the  material  facts  set  forth  in  the  return,  or 
allege  any  fact  to  show  either  that  his  imprisonment  or  deten- 
tion is  unlawful,  or  that  he  is  entitled  to  his  discharge,  which 
allegations  or  denials  shall  be  on  oath;  and  thereupon  such  court 
or  officer  shall  proceed  in  a  siunmaiy  way,  to  hear  such  allega- 
tions and  proofs  as  may  be  produced  in  support  of  such  im- 
prisonment or  detention,  or  against  the  same,  and  to  dispose  of 
such  pariy  as  the  justice  of  the  case  may  require."  Under  this 
statute  the  prisoner's  counsel  claim  the  right  of  going  behind 
the  indictment,  and  proving  that  he  is  not  guilty  by  affidavit,  as 
he  may  by  oral  testimony  before  the  jury.  We  have  already 
shown  the  absurdity  of  such  a  proposition  in  practice,  and  its 
consequent  repudiation  by  the  English  criminal  courts.  And 
we  are  not  disposed  to  admit  its  adoption  by  our  legislature, 
without  clear  words  or  necessary  construction. 

We  think  its  object  entirely  plain,  without  a  resort  to  the 
rules  of  construction.  Its  words  are  satisfied  by  being  limited 
to  the  lawfulness  of  the  authority  imder  which  the  prisoner  is 
detained,  without  being  extended  to  the  force  of  the  evidence 
upon  which  the  authority  was  exerted,  or  which  it  may  be  in 
the  prisoner's  power  to  adduce  at  the  trial.  This,  if  necessary, 
is  rendered  still  more  plain,  by  considering  the  evil  which  the 
statute  was  intended  to  remedy.  At  common  law,  it  was  doubt- 
ful whether  the  prisoner  could  question  the  truth  of  the  return, 
or  overcome  it,  by  showing  extrinsic  matter  upon  the  point  of 
the  authority  to  imprison.  The  statute  was  passed  to  obviate 
the  oppression  that  might  sometimes  arise  from  the  necessity  of 
molding  a  return  to  be  final  and  conclusive,  which  is  false  in 
fact,  or  if  true,  depending  for  its  validity  on  the  act  of  a  mag- 
istrate or  court  which  can   be  shown  by  proofs  aliunde  to 
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have  been  desidtute  of  jurisdiction:  Watson's  case,  9  Adol.  &  El. 
731;  3  R.  S.  784,  785,  2d  ed.,  app.,  note.  An  innocent  man 
may  be,  and  sometimes  imfortunatelj  is,  imprisoned.  Yet  his 
imprisonment  is  no  less  lawful  than  if  he  were  guilty.  He 
must  await  his  trial  before  a  jury.  There  are  various  cases  in 
which  the  enactment,  allotdng  proof  extrinsic  to  the  return, 
may  have  effect  without  supposing  it  applicable  here.  It  must, 
I  apprehend,  for  the  most  part,  apply  to  cases  where  the 
original  commitment  was  lawful,  but  in  consequence  of  the  hap- 
pening of  some  subsequent  event,  the  party  has  become  en- 
titled to  his  discharge;  as,  if  he  be  committed  till  he  pay  a  fine, 
which  he  has  paid  accordingly,  and  the  return  states  the  com- 
mitment only.  So,  after  conviction,  he  may  allege  a  pardon, 
or  that  the  judgment  under  which  he  was  imprisoned,  has  been 
reversed.  Nor  is  it  necessary  to  inquire  how  far  we  might  be 
entitled  to  go,  were  the  prisoner  in  custody  on  the  mere  exam- 
ination and  warrant  of  a  committing  magistrate. 

But  it  is  saidj  we  have  power  to  direct  the  entry  of  a  noUe 
prosequi,  and  it  is  our  duty  to  look  into  the  merits  of  the  case 
with  a  view  to  decide  whether  it  be  a  proper  one  for  the  exercise 
of  that  power.  This  proposition  is  also  put  upon  a  new  section 
of  the  revised  statutes,  which  most  clearly  gives  no  color  for  the 
suggestion.  At  common  law,  the  attorney-general  alone  pos- 
sessed this  power,  and  might,  under  such  precautions  as  he  felt 
it  his  duiy  to  adopt,  discontinue  a  criminal  prosecution  in  that 
form  at  any  time  before  verdict.  The  power  and  practice  under 
it  are  laid  down  in  1  Chit.  Cr.  Law,  478,  ed.  before  cited.  It 
probably  exists  imimpaired  in  the  attorney-general  to  this  day; 
and  it  has  been  by  several  statutes  delegated  to  district  attorneys, 
who  now  represent  the  attorney-general  in  nearly  every  thing 
pertaining  to  indictments,  and  other  criminal  proceedings,  local 
to  their  respective  counties.  The  legislature  finding  the  power 
in  so  many  hanJs,  and  fearing  its  abuse,  by  the  2  R.  S.  GOD, 
sec.  54,  2d  ed.,  provided,  that  it  should  not  thereafter  be  lawfu] 
for  any  district  attorney  to  enter  a  noUe  prosequi  upon  any  indict- 
ment, or  in  any  other  way  discontinue  or  abandon  the  same, 
without  leave  of  the  court  having  jurisdiction  to  try  the  offense 
charged-  This  provision,  the  prisoner's  counsel  contended,  so 
enlarged  our  powers  that  we  might  arbitrarily  interfere  on  the 
prisoner's  affidavit  and  other  proofs  verifying  his  innocence,  or 
even  on  grounds  of  national  policy,  as  where  the  prosecution 
would  be  likely  to  affect  our  foreign  relations  unfavorably;  and 
that  too,  in  despite  of  the  attorney-general  and  district  attorney. 
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Conceded  ad  it  was,  that  before  the  revised  statutes,  we  had  no 
right  to  give  such  direction,  the  argument  seeks  to  draw  from 
the  statute  giving  us  a  veto  against  the  noUe  prosequi,  a  positive 
power  to  compel  its  entry.  Even  if  we  had  such  power,  the 
argument  would  be  quite  extraordinary.  It  demands  that  we 
should  finally  dispose  of  an  indictment  for  murder,  on  the  soii 
of  evidence  by  which  we  are  guided  upon  a  motion  to  set  aside 
a  default,  or  change  a  venue.  In  any  view,  this  question  be- 
longs primarily  to  the  executive  department  of  the  government. 

I  shall  have  occasion  to  inquire  hereafter,  whether  these  view» 
should  not  be  regarded  as  a  final  answer  to  this  application. 
That  will  depend  on  the  question,  whether  the  facts  stated  on 
the  part  of  the  prisoner,  supposing  them  to  be  admissible  at  all, 
are  proper  for  the  consideration  of  the  jury  only;  or  whether,  a» 
counsel  have  insisted  with  great  zeal,  they  are  such  as  to  divest 
our  criminal  courts  of  all  jurisdiction,  either  over  the  subject- 
matter,  or  person  of  the  prisoner.  We  should,  as  we  thought 
at  the  close  of  the  argument,  have  felt  ourselves  entirely  satis- 
fied to  dispose  of  the  case  on  the  first  question,  without  look* 
ing  any  farther  into  the  nature  of  the  transaction  out  of  which 
this  indictment  has  arisen.  But,  as  counsel  made  the  question 
of  jurisdiction  their  main  topic,  we  preferred  to  preserve  the 
case,  and  have  looked  into  it  as  far  as  possible  during  a  very 
short  vacation,  consistently  with  other  pressing  judicial  avoca- 
tions. 

Want  of  jurisdiction  has  not  been  put  on  the  ground  that 
McLeod. was  a  foreigner.  An  alien,  in  whatever  manner  he 
may  have  entered  our  territory,  is,  if  he  commit  a  crime  while 
here,  amenable  to  our  criminal  law:  Lord  Mansfield,  in  CampbeU 
V.  HaM,  Cowp.  208;  Vattel,  b.  2,  c.  8,  sees.  101,  102;  Story's 
Confl.  of  L.  518,  2d  ed.  Nay,  says  Locke,  though  he  were 
an  Indian,  and  never  heard  of  our  laws:  Locke  on  Civ.  Qov., 
b.  2,  ch.  2,  sec.  9.  But  it  is  said,  his  case  belongs  exclusively 
to  the  forum  of  nations,  by  which,  coimsel  mean  the  diplo- 
matic power  of  the  United  States  and  England,  or  in  the  event 
of  their  disagreement,  the  battle-field.  I  have  already  admitted 
that  coimsel  may,  imder  the  fiftieth  section  of  the  liabeas  corpus 
act,  allege  and  prove  a  want  of  jurisdiction.  To  show  this,  the 
affidavit  of  McLeod  is  produced,  from  which  the  inference  is 
sought  to  be  raised,  that  the  Niagara  frontier  was  in  a  state  of 
war  against  the  contiguous  province  of  Upper  Canada;  that  the 
homicide  was  committed  by  McLeod,  if  at  all,  as  one  of  a  mili- 
tary invading  expedition,  set  on  foot  by  the  Canadian  authori* 
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iies,  to  destroy  the  boat  Caroline;  that  he  was  a  British  subject; 
that  the  expedition  crossed  our  boundary,  sought  the  Caroline 
at  her  moorings  in  Schlosser,  and  there  set  fire  to  and  burned 
her,  and  killed  Durfee,  one  of  our  citusens,  as  it  was  lawful  to 
do  in  time  of  war. 

We  need  not  stay  to  examine  the  conclusion,  viz.,  a  want  of 
jurisdiction,  if  the  premises  be  untrue.  To  warrant  the  destruc- 
tion of  property,  or  the  taking  of  life  on  the  ground  of  public 
war,  it  must  be  what  is  called  lawful  war,  by  the  law  of  nations, 
a  thing  which  can  never  exist  without  the  actual  concurrence  of 
the  war-making  power.  This,  on  the  part  of  the  United  States, 
is  congress;  on  the  part  of  England,  the  queen.  A  state  of 
peace  and  the  continuanoe  of  treaties  must  be  presumed  hj  all 
courts  of  justice  till  the  contrary  be  shown;  and  this  is  pre- 
mimpHo  juris  et  dejure,  until  the  national  power  of  the  country 
in  which  such  courts  sit,  officially  declares  the  contrary.  A 
learned  English  writer  on  the  law  of  nations  makes  this  remark 
(1  Ward's  Law  of  Nations,  294):  ''Although  I  am  aware  that 
{here  is  a  great  authority  for  the  contrary  opinion,  yet  it  is  upon 
tiie  whole  settled,  that  no  private  hostilities,  however  general,  or 
however  just,  will  constitute  what  is  called  a  legitimate  and 
public  state  of  war.  So  far,  indeed,  has  my  Lord  Coke  carried 
this  point,  that  he  holds,  if  aU  the  subjects  of  a  king  of  England 
were  to  make  war  on  another  country  in  league  with  it,  but  with- 
out the  assent  of  the  king,  there  would  still  be  no  breach  of  the 
league  between  the  two  countries:"  1  Bl.  Com.  267,  S.  P. 
Again,  in  Blackbume  v.  Thompson,  15  East,  81,  90,  Lord  Ellen- 
borough,  Ch.  J.,  delivering  the  opinion  of  the  court  of  king's 
bench,  said:  "  I  agree  with  the  master  of  the  rolls,  in  the  Case 
of  the  Pelican,  1  Edw.  Adm.  R.,  Append.  D.,  that  it  belongs  to 
the  government  of  the  country  to  determine  in  what  relation  of 
peace  or  war  any  other  cotmtry  stands  towards  it;  and  that  it 
would  be  imsafe  for  courts  of  justice  to  take  upon  them,  with- 
out that  authority,  to  decide  upon  those  relations.  But  when 
the  crown  has  decided  upon  the  relation  of  peace  or  war  in 
which  another  country  stands  to  this,  there  is  an  end  of  the  ques- 
tion:" 3  Camp.  66,  67,  S.  C.  and  S.  P. 

So  far  were  the  two  governments  of  England  and  the  United 
States  from  being  in  a  state  of  war,  when  the  Caroline  was  de- 
stroyed, that  both  were  struggling  to  avoid  such  a  turn  of  the 
excitement  then  prevailing  on  the  frontier,  as  might  furnish  the 
least  occasion  for  war.  Both  had  long  maintained  the  relations 
of  national  amity:  and  have  done  so  ever  since  under  an  actual 
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treaty.  So  far  from  England  fitting  out  a  warlike  expedition 
against  the  United  States,  or  any  public  body,  she  utterly  dis- 
avows any  such  object;  while  on  our  side,  we  have  inflicted  legal 
punishment  on  the  leaders  of  the  expedition,  of  which  Durfee 
made  a  part,  on  the  ground  that  England  waEt  then  at  peace 
with  us.  Whatever  hostile  acts  she  did,  were  aimed  exclusively 
at  private  offenders;  and  if  there  was  a  war  in  any  sense,  the 
parties  were  England  on  one  side,  and  her  rebel  subjects,  aided 
by  certain  citizens  of  our  own,  acting  in  their  private  capacities, 
and  contrary  to  the  wishes  of  this  government,  on  the  other. 

In  speaking  of  public  war,  I  mean  to  include,  all  national  wars, 
whether  general  or  partial;  whether  publicly  declared,  or  carried 
on  by  commissions,  such  as  letters  of  marque,  military  orders, 
or  any  other  authority  emanating  from  the  executive  power  of 
one  coimtry,  and  directed  against  the  power  of  another;  whether 
the  directions  relate  to  reprisals,  the  sieges  of  towns,  the  cap- 
ture or  destruction  of  private  or  public  ships,  or  the  persons  or 
property  of  private  men  belonging  to  the  adverse  nation.  I 
mean  to  exclude  all  hostility  of  any  kind,  not  having  for  its 
avowed  object  the  exercise  of  some  influence  or  control  over  the 
adverse  nation  as  such.  I  deny  that  public  war  in  this  sense 
can  be  made  out  by  affidavit,  or  by  any  other  medium  of  proof 
than  the  denunciation  of  war  by  one  or  both  of  the  two  nations 
who  are  parties  to  it. 

There  are  but  three  sorts  of  war,  public,  private,  and  mixed: 
Grot.,  b.  1,  c.  8,  sec.  1.  Private  war  is  unknown  in  civil 
society  except  where  it  is  lawfully  exerted  by  way  of  defense 
between  private  persons.  To  constitute  a  public  war,  at  least 
two  nations  are  essential  parties,  in  their  corporate  capacities. 
Mixed  war  can  be  carried  on  only  between  a  nation  on  one  side 
and  private  individuals  on  the  other.  There  is  no  fourth  kind: 
Grot.,  ut  supra. 

The  right  of  one  nation,  or  any  of  its  citizens,  to  invade 
another,  or  enter  it  and  do  any  harm  to  its  property  or 
citizens,  does  not  arise  till  public  war  be  lawfully  denounced  in 
some  form.  It  does  not  arise  where  one  nation  has  a  quarrel 
with  private  persons  being  within  the  territory  of  another. 
Whether  there  be  any  exception  to  this  rule,  I  shall  hereafter 
inquire. 

Much  was  said  in  argument,  on  the  assumption  that  the  state 
of  hostilities  on  the  frontier  amounted  to  imsolemn  war.  In 
supposing  this  to  be  so,  counsel  come  back  to  the  very  error 
which  they  repudiated  in  more  general  terms.     A  war  is  none 
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the  less  public  or  national,  because  it  is  unsolemn.  All  national 
wars  are  of  two  kinds,  and  two  only;  war  by  public  declaration, 
|r  war  denounced  without  such  declaration.  The  first  is  called 
*K>lemn  or  perfect  war,  because  it  is  general,  extending  to  all  the  in- 
habitants of  both  nations.  In  its  legal  consequences  it  sanctions 
indiscriminate  hostility  on  both  sides,  whether  by  way  of  inva- 
sion or  defense.  The  second  is  called  unsolemn  or  imperfect 
war,  simply  because  it  is  not  made  upon  general,  but  special 
declaration.  The  ordinary  instance  is  a  commission  of  reprisal, 
limiting  the  action  of  the  nation  plaintiff  to  particular  objects 
and  purposes  against  the  nation  defendant.  It  supposes  a 
partial  grievance,  which  can  be  redressed  by  a  corresponding 
remedy  or  action;  and  does  not  authorize  hostility  beyond  the 
scope  of  the  special  authoriiy  conferred.  Such  are  several  of 
the  instances  I  have  just  now  mentioned.  But  they  are  no  less 
instances  of  public  war.  The  attack  on  Copenhagen  was  men- 
tioned on  the  argument  as  an  instance  of  unsolemn  war.  So 
indeed  it  was.  The  British  admiral  had  a  deputation  from  the 
war-making  power  of  England  to  act  against  the  war-making 
power  of  Denmark;  to  demand  the  surrender  of  the  Danish  fleet, 
and,  on  refusal,  to  destroy  public  or  private  property,  or  take 
life,  not  as  a  punishment  of  private  offenders,  but  to  coerce  the  na« 
tion.  Why  was  the  attack  made  ?  Because  Denmark  would  not 
surrender  her  navy  voltmtarily ;  and  there  was  danger  that  France 
would  take  it,  either  by  force  or  under  collusion  on  the  side 
of  Denmark.  Those  who  were  in  arms  on  the  side  of  Denmark, 
acted  not  in  their  own  right,  but  as  agents  of  the  nation  to  which 
they  were  subject.  Before  the  remotest  analogy  can  be  seen 
between  that  case  and  the  one  at  bar,  the  United  States  must  be 
brought  in  and  made  defendant  in  their  corporate  capacity.  It 
will  be  seen,  I  trust,  by  this  time,  that  the  instance  derogates 
not  in  the  least  from  tiie  distinction  that  runs  through  all  the 
writers  on  international  law,  viz.,  that  to  constitute  either  solemn 
or  iinsolemn  war,  the  authority  to  act  must  emanate  from  the 
war-making  power  on  one  side,  and  be  intended  to  influence 
that  power  on  the  other.  Action  under  such  a  power  is  neces- 
sarily a  collision  between  two  nations;  and  answers  to  Grotius* 
definition,  viz. :  "  That  is  a  public  war  which  is  made  on  each 
side  by  the  authority  of  the  civil  power:"  B.  1,  c.  3,  sec.  1.  At 
section  four,  he  divides  this  sort  of  war  into  solemn  and  un- 
solemn, of  which  latter  he  gives  an  instance  in  b.  3,  ch.  2,  sec. 
2,  n.  3.  Vide  also  Ruth.,  b.  2,  c.  9,  sec.  9,  10.  The  distinc- 
tion has  been  followed  to  this  day,  though  the  legal  charactei 
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of  unsolemn  war  has  since  been  changed.  "  Both/'  says  Buth- 
erforth,  "  are  now  lawful.  The  only  real  eflfect  of  a  declaration 
of  war  is,  that  it  makep  the  war  a  general  one;  whilst  the  im- 
perfect sorts  of  war,  si  jh  as  reprisals,  or  acts  of  hostiliiy,  are 
partial,  or  are  confined  to  particular  persons,  or  things,  or  places. 
In  a  solemn  war,  all  the  members  of  one  nation  act  against  the 
other  imder  a  general  commission;  whereas  in  public  wars  which 
are  not  solemn,  those  members  of  one  nation  who  act  against 
the  other,  act  under  particular  commissions:"  Buth.,  b.  2,  c. 
9,  sec.  18;  Yat.,  b.  3,  c.  15.  And  see  this  distinction  well 
treated:  1  Hal.  P.  C.  162,  163. 

Both  sorts  of  war  are  lawful,  because  carried  on  under  the 
authoriiy  of  a  power  having,  by  the  law  of  nations,  a  right  to 
institute  them.  In  any  other  war  no  belligerent  rights  can  be 
acquired.  All  captures,  all  destruction  of  property,  must  be 
illegal;  and  the  taking  of  life  a  crime.  Short  of  this,  war  can 
not  be  carried  into  an  enemy's  country,  for  the  simple  reason  that 
there  is  no  war  to  carry  there,  and  no  enemy  against  whom  it  can 
be  exerted.  The  nation  denouncing  war  must  be  explicit. 
**  This  makes  it,"  says  Yattel,  "  formal,  and  so  lawful."  "But 
nothing  of  this  kind,"  says  he,  ''  is  the  case  in  informal,  illegiti* 
mate  war,  which  is  more  properly  called  depredation.  A  nation 
attacked  by  enemies,  without  the  sanction  of  a  public  war,  is 
not  under  any  obligation  to  observe  towards  them  the  rules  of 
formal  warfare.  She  may  treat  them  as  robbers:"  Yat.,  b.  3,  c. 
4,  sec.  68.  **  Such  unauthorized  volunteers  in  violence,"  says 
Blackstone,  ''are  not  ranked  among  open  enemies;  but  are 
treated  like  pirates  and  robbers:"  3  Bl.  Com.  267. 

It  was  accordingly  conceded,  in  argument,  that  the  Canadian 
provincial  authorities  had  no  inherent  power  to  institute  a  pub* 
lie  war:  Vide  Buth.,  b.  2,  c.  9,  sec.  9.  We  were,  however, 
referred  to  Burlamaqui,  pt.  4,  c.  3,  sees.  18,  19,  to  show  that 
those  authorities  might  do  so  on  the  presumption  that  their 
sovereign  would  approve  the  step;  and  that  such  approba- 
tion would  reflect  back,  and  render  the  war  lawful  from  the  be- 
ginning. On  the  assumption  that  this  indirect  mode  of  insti- 
tuting war  had  actually  been  resorted  to,  counsel  again  bring 
themselves  back  to  the  fimdamental  error  which  led  to  this  ap- 
plication. No  one  would  deny  that,  if  the  affiur  in  question 
can  be  tortured  into  war  between  this  nation  and  England,  the 
United  States  might  take  possession  of  McLeod  as  a  prisoner  of 
war.  In  such  a  case,  there  would  have  been  no  need  of  this 
motion.     But  admitting  the  rule  of  Burlamaqui,  and  that  coun- 
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«el  might,  by  the  aid  of  England,  get  up  an  ea;  post/aoto  war  for 
the  benefit  of  McLeod,  this  can  not  be  done  by  an  equivoque; 
and  especially  not  in  contradiction  to  the  language  of  England 
herself.  Neither  the  provincinal  authorities  nor  the  sovereign 
power  of  either  country  have,  to  this  day,  characterized  the 
transaction  as  a  public  war,  actual  or  constructive.  They  never 
thought  of  its  being  one  or  the  other.  Both  have  spoken  of  it  as 
a  transaction  public  on  one  side,  to  be  sure;  but  both  claimed  to 
hold  fast  the  relations  of  peace.  Cotmsel  seem  to  have  taken  it 
for  granted  that  a  nation  can  do  no  public  forcible  wrong  with- 
out its  being  at  war,  even  though  it  deny  all  action  as  a  bellig- 
erent. At  this  rate,  every  illegal  order  to  search  a  ship,  or 
-enter  on  a  disputed  territory,  or  for  the  recaption  of  national 
property  even  from  an  individual,  if  either  be  done  vi  et  armis 
-and  work  wrong  to  another  nation  or  any  of  its  subjects,  would 
be  public  war;  necessarily  so,  though  the  actor  should  deny  all 
purpose  of  war.  Were  such  a  rule  once  admitted,  England  and 
the  United  States  can  scarcely  be  said  to  have  been  at  peace 
since  the  revolution  which  made  them  two  nations.  My  en- 
deavor has  been  to  show  that  on  the  question  of  war  or  peace 
there  is  a  quo  animo  of  nations,  by  which  we  are  boimd. 

To  prevent  all  misimderstanding  in  the  progress  of  the  argu- 
ment, it  is  proper  to  observe  farther,  that  an  act  of  jurisdiction 
exerted  by  inferior  magistrates,  civil  or  military,  for  the  arrest 
or  punishment  of  individuals,  is  not  public  war  of  either  kind. 
So  long  as  the  act  is  kept  within  legal  compass,  though  its  ex- 
ertion be  violent,  where,  for  instance,  the  object  is  to  suppress 
a  riot,  quell  an  insurrection,  or  repel  the  hostile  incursions  of 
individuals,  it  is,  though  sustained  by  a  soldiery  in  arms,  only 
one  mode  of  enforcing  the  criminal  law.  It  is  like  calling  out 
the  militia  as  a  posse  comitalus  to  aid  a  sheriff  who  is  resisted  in 
the  execution  of  process.  Force  becomes  lawful  where  the  laws 
are  set  at  defiance.  We  see  this  in  the  frequent  resort  to  sol- 
diers of  the  regular  army  by  the  English,  in  cases  of  dangerous 
riots:  Vide  Ruth.,  b.  2,  o.  9,  sec.  9.  Such  a  state  of  things, 
therefore,  confers  no  right  to  act  offensively  against  individuals 
who  reside  or  sojourn  in  the  neighboring  territory.  Should 
they  be  pursued  and  arrested,  or  killed,  the  act  would  be  a 
naked  usurpation  of  authority;  like  the  sheriff  of  one  county 
going  into  another  to  execute  process.  "  If,"  says  Eutherforth, 
b.  2,  c.  9,  sec.  9,  ''the  magistrate,  in  any  instance,  use  even 
the  force  with  which  he  is  intrusted,  in  any  other  manner  or  for 
any  other  purpose  than  is  warranted  by  his  appointment,  this. 
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as  it  is  his  own  act,  and  not  the  act  of  the  public,  can  not  be 
called  public  war." 

Sensible  tlxat  all  pretense  of  belligerent  right  was  wanting,  it 
was  therefore,  in  the  first  view — as  a  lawful  act  of  magistracy — 
that  the  case  was  sought  to  be  put  by  Mr.  Fox,  both  in  his  letter 
to  Mr.  Forsyth  and  Mr.  Webster.  I  take  the  words  of  his  last 
letter,  written  after  the  question  had  been  deliberately  consid- 
ered by  his  government:  '*  The  grounds  upon  which  the  British 
government  make  this  demand  [the  surrender  of  McLeod]  are 
these:  that  the  transaction  on  account  of  which  Mr.  McLeod 
has  been  arrested,  and  is  to  be  put  upon  his  trial,  was  a  transac- 
tion of  a  public  character,  planned  and  executed  by  persons 
duly  empowered  by  her  majesty's  colonial  authority  to  take  any 
steps  and  do  any  acts  which  might  be  necessary  for  the  defense 
of  her  majesty's  territories  and  for  the  protection  of  her  majesty's 
subjects:  and  that  consequently,  those  subjects  of  her  majesty 
who  engaged  in  that  transaction  were  performing  an  act  of  pub- 
lic duty,  for  which  they  can  not  be  made  personally  and  indi- 
vidually answerable  to  the  laws  and  tribunals  of  any  foreign 
country."  Li  the  same  letter  he  restates  the  opinion  of  his 
government,  that  **  it  was  a  justifiable  employment  of  force  for 
the  purpose  of  defending  the  British  territory  from  the  impro- 
voked  attack  of  a  band  of  British  rebels  and  American  pirates." 

If  this  view  of  the  transaction  can  be  sustained,  it  was  lawful 
ab  initio.  It  required  no  royal  recognition  to  render  it  national. 
It  came  within  the  power  which  the  Canadian  authorities  held 
from  England  to  act  in  her  place  and  stead.  So  long  as  they 
confined  themselves  within  the  territorial  line  of  Canada  they 
were  doing  no  more  than  the  nature  of  their  connection  with 
England  required;  sustaining  that  absolute  and  exclusive  juris- 
diction to  which  she  is  entitled  in  common  with  every  other 
nation.  Whether  they  had  power,  without  pretense  of  being 
engaged  in  a  war  with  the  United  States,  or  could  derive  power 
from  England,  to  fit  out  an  expedition,  cross  the  line,  and  seize  or 
destroy  the  property  and  persons  of  our  citizens  in  this  country, 
and  whether  any  one  acting  under  such  an  assumption  of  power 
can  be  protected,  is  quite  a  different  question. 

One  decisive  test  would  be  furnished  by  admitting  that  Durf ee 
had  committed  a  crime  against  England,  for  which  he  was  liable 
to  arrest  and  trial  in  Canada.  None  would  pretend  that  any  war- 
rant from  the  English  nation  could  be  used  to  protect  one  of  her 
officers  from  an  action  of  false  imprisonment,  if  he  had  merely 
arrested  the  offender  on  this  side  the  line.     No  one  would  pre- 
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tend  that  a  military  order  and  the  addition  of  the  queen's 
soldiers  and  sailors  wotild,  in  such  case,  strengthen  a  plea  of 
justification;  nor,  wotild  the  subsequent  approval  of  the  nation. 
This  would  have  no  greater  efiFect  than  the  original  authoriiy. 
Accordingly  it  was  not  pretended  on  the  argument,  that  England 
had  any  right  whatever  to  send  and  arrest  Durfee  as  a  fugitive 
from  justice.  The  pretense  that  she  had  any  such  right  would 
have  been  too  absurd  to  bear  the  name  of  argument.  Nor  is  it 
pretended  that  her  magistrates,  civil  or  military,  had  any  power 
within  our  territory  to  seize  and  bind  him  over  to  keep  the  peace 
towards  England  or  her  subjects.  **  We  can  not,"  says  Vattel, 
b.  2,  c.  7,  sec.  93,  "  enter  the  territory  of  a  nation  in  iiursuit 
of  a  criminal,  and  take  him  from  thence.  This  is  what  is  called 
a  violation  of  territory;  and  there  is  nothing  more  generally  ac- 
knowledged as  an  injury  that  ought  to  be  repelled  by  every  state 
that  would  not  suffer  itself  to  be  oppressed."  The  rule  is  too 
&miliar,  even  as  between  the  states  of  this  confederacy,  to  re- 
quire that  it  should  b^  insisted  on  at  lai^e. 

But  the  civil  war  which  England  was  prosecuting  against 
various  individuals  was  insisted  on  as  a  ground  of  protection: 
and  I  am  free  to  admit,  that  the  strongest  possible  coloj:  for  the 
extraordinary  right  claimed  is  to  be  derived  from  taking  the 
United  States  to  stand  in  the  attitude  of  a  neutral  nation  with 
respect  to  two  parties  engaged  in  actual  war;  England  on  one 
side,  and  Yan  Bansselaer,  Durfee,  and  their  associated  assailants, 
on  the  other.  This  is  what  Grotius  calls  mixed  war;  being,  as 
he  says,  "  that  which  is  made  on  one  side  by  public  authoriiy, 
and  on  the  other  by  mere  private  persons:"  B.  1,  c.  3,  sec.  1. 
Butherforth  retains  the  same  distinction  under  the  same  name, 
in  characterizing  a  contest  between  a  nation,  as  such,  and  its  ex- 
ternal enemies  coming  in  the  form  of  pirates,  or  robbers;  asso- 
ciates, he  says,  who  act  together  occasionally,  and  are  not  united 
into  civil  society:  Ruth.,  b.  2,  c.  9,  sec.  9.  The  several  inva- 
sions of  England  by  Perkin  Warbeck  and  Lord  Herise  men- 
tioned in  1  Hal.  P.  C.  164,  the  former  of  which  is  also  noticed 
in  Calvin's  case,  7  Co.  11,  12,  are  instances  of  such  a  war;  the 
books.saying  that,  in  England,  such  offenders  must  be  tried  by 
martial  law,  for  a  reason  which  I  shall  hereafter  consider.  Let 
Durfee,  then,  be  regarded  as  England's  enemy,  who  has,  with 
Wells,  the  boat-owner,  and  his  boat,  taken  shelter  in  the  neutral 
territory  of  the  United  States.  Had  England  any  right  to  follow 
him  there?  None,  say  the  books,  not  even  in  the  heat  of  contest, 
had  he  been  an  enemy  pursued  and  flying  for  shelter  across  the 
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iine :  1  Kent* s  Com.  119, 120.  Independently  of  fresh  pursuit,  no 
writer  on  the  law  of  nations  ever  ventured  the  assertion  that  one  of 
two  belligerents  can  lawfully  do  any  hostile  act  against  another 
upon  neutral  ground.  If  it  be  not  a  plain  deduction  from  com- 
mon sense,  yet,  on  principles  in  which  publicists  universally  agree, 
all  rightful  power  to  harm  the  person  or  property  of  any  one, 
dropped  from  the  hands  of  McLeod  and  his  associates  the  mo- 
ment they  entered  a  country  with  which  their  sovereign  was  at 
peace.  No  exception  can  be  made  consistently  with  national 
safety.  Make  it  in  favor  of  the  subordinate  civil  authorities  of 
a  neighboring  state,  and  your  territory  is  open  to  its  constables; 
in  favor  of  their  military,  you  let  in  its  soldiery;  in  favor  of  its 
sovereign,  and  you  are  a  slave.  Allow  him  to  talk  of  the  acts 
and  machinations  of  our  citizens,  and  send  over  his  soldiers  on 
the  principle  of  protection,  to  bum  the  property  or  take  the 
lives  of  the  supposed  offenders,  and  you  give  up,  to  the  mid- 
night assault  of  exasperated  strangers,  the  dwelling  and  life  of 
every  inhabitant  on  the  frontier  whom  they  may  suspect  of  a  dis- 
position to  aid  their  enemies.  Never,  since  the  treaty  of  1783, 
had  England,  in  time  of  peace  with  us,  any  more  right  to  attack 
an  enemy  at  Schlosser,  than  would  the  French  have  at  London, 
in  time  of  peace  with  England. 

''  The  full  domain,"  says  Yattel,  ''is  necessarily  a  peculiar 
and  exclusive  right.  The  general  domain  of  a  nation  is  full 
and  absolute;  since  there  exists  no  authority  upon  earth  by 
which  it  can  be  limited;  it  therefore  excludes  all  right  on  the 
part  of  foreigners:"  B.  2,  c.  7,  sec.  79.  The  same  writer 
defines  the  jurisdiction  of  courts  within  that  domain.  ''The 
sovereignly  united  to  the  domain,  establishes  the  jurisdiction  of 
the  nation  in  her  territories.  It  is  her  province,  to  exercise  jus- 
tice in  all  the  places  under  her  jurisdiction;  to  take  cognizance 
of  the  crimes  committed,  and  the  differences  that  arise  in  the 
country:"  Id.,  sec.  84.  "It  is  imlawful,"  says  the  same  writer, 
"  to  attack  an  enemy  in  a  neutral  country,  or  to  commit  in  it 
any  other  act  of  hostility :"  B.  3,  c.  7,  sec.  132.  "A  mere 
claim  of  territory,"  says  Sir  William  Scott,  a  British  judge  of 
admiralty,  "  is  undoubtedly  very  high.  •  When  the  fact  is  estab- 
lished, it  overrules  every  other  consideration:"  Tlie  Vrow  Anna 
Caiharina^  6  Rob.  Adm.  15.  And  he  refused  to  recognize  a  right 
of  capturing  an  enemy's  ship  within  a  marine  league  of  our 
coast:  The  Anna  La  Porte ^  Id.  332.  "  We  only  exercise  the 
rights  of  war  in  our  own  territory,"  says  Bynkershoek,  "  or  in 
the  enemy's,  or  in  a  territory  which  belongs  to  no  one:"  QuesL 
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Jur.  Pub.,  b.  1,  c.  8.  "There  is  no  exception/' says  Chan 
<^or  Kent,  to  the  rule  that  every  voluntary  entrance  into  neu- 
tral territory,  with  hostile  purposes,  is  absolutely  unlawful:"  1 
Kent's  Com.  119,  4th  ed.  *'  The  jurisdiction  of  courts,"  says 
Marshall,  C.  J.,  ''  is  a  branch  of  that  which  is  possessed  by  the 
nation  as  an  independent  sovereign  power.  The  jurisdiction  of 
the  nation,  within  its  own  territory,  is  necessarily  exclusive  and 
absolute.  It  is  susceptible  of  no  limitation  not  imposed  by  it- 
self:  any  restriction  derived  from  an  external  source  would  im- 
ply a  diminution  of  its  sovereignty  to  the  extent  of  the  restric- 
tion, and  an  investment  of  that  sovereignty  to  the  same  extent 
in  that  power  which  could  impose  such  restriction:"  The 
Schooner  JSxchange  v.  McFadden  et  dU,  7  Cranch.  116,  136. 
That  these  are  not  rules  of  yesterday,  but  have  formed  a  part 
of  the  acknowledged  law  of  nations  for  nearly  two  thousand 
years,  may  be  seen  in  Orotius,  b.  8,  c.  4,  sec.  8,  n.  2.  He 
says,  we  may  not  kill  or  hurt  an  enemy  in  a  country  at  peace 
with  us.  "  And  this  proceeds,  not  from  any  privilege  attached 
to  their  persons,  but  from  the  right  of  that  prince  in  whose 
dominions  they  are.  For  all  civil  societies  may  ordain  that  no 
violence  be  offered  to  any  one  in  their  territories  but  by  a  pro- 
ceeding in  a  judicial  way,  as  we  have  proved  out  of  Euripides: 

'If  yoa  can  charge  these  guests  with  an  offense. 
Do  it  by  law,  forbear  all  violence.' 

But  in  courts  of  justice,  the  merit  of  the  person  is  considered, 
and  this  promiscuous  purpose  of  hurting  each  other  ceases. 
Livy  relates,  that  seven  Carthaginian  galleys  rode  in  a  port  be- 
longing to  Syphax,  who,  at  that  time,  was  at  peace  both  with  the 
•Carthaginians  and  Bomans;  and  that  Scipio  came  that  way  with 
two  galleys.  These  might  have  been  seized  by  the  Carthaginians 
before  they  had  entered  the  port,  but  being  forced  by  a  strong 
wind  into  the  harbor,  before  the  Carthaginians  could  weigh 
anchor,  they  durst  not  assault  them  in  the  king's  haven." 
Several  more  modem  instances  of  a  like  character  are  stated  by 
MoUoy:  De  Jur.  Mar.,  b.  1,  c.  1,  sec.  16.  It  is  said  to  be  a 
rule  in  the  modem  law  of  nations,  that  not  only  must  the 
parties  refrain  from  hostilities  while  in  a  tieutral  port;  but 
should  one  set  sail  the  other  must  not,  till  twenty-four  hours 
after:  Martens'  L.  of  Nations,  b.  8,  c.  6,' sec.  6,  note.  And  a 
doctrine  about  as  strong  was  laid  down  by  Sir  William  Scott,  in 
the  case  of  the  Twee  GebroederSy  3  Bob.  Adm.  162. 

To  apply  these  authorities:  The  affidavit  of  McLeod  suggests 
ihat  Durfee  had,  on  the  day  before  he  was  killed,  aided  in  trans- 


Digitized  by 


Googit 


348  People  v.  McLeod.  [New  York, 

portiug  military  stores  to  Navy  island,  and  surmises  that  be  in- 
tended to  continue  the  practice.  I  put  it  again  that  the  war,  if 
any,  was  by  England  against  him  and  his  associates — not  against 
the  United  States.  But  what  right,  I  again  ask,  had  she  to  pur- 
sue him  into  a  territory  at  peace?  That  she  had  none,  I  have 
shown  from  her  own  judge  sitting  in  the  forum  of  nations,  from 
one  of  our  judges  sitting  in  the  like  forum,  from  authoritative 
publicists,  and  from  all  antiquity.  I  have  shown  that  even 
punie  faith  felt  itself  bound  to  let  any  enemy  go  free,  whom  it 
accidentally  met  on  neutral  ground.  Within  Uie  territory  of  a 
nation  at  i>eace,  all  belligerent  power,  all  belligerent  right,  is 
paralyzed.  They  have  passed  from  the  dominion  of  arms  to 
that  of  law.  *<  No  violence  can  be  offered,"  says  Orotius;  **  but 
you  must  proceed  in  a  judicial  way."  The  only  offense  against 
our  law  which  Duifee  had  committed,  was  in  setting  on  foot  a 
hostile  expedition  against  England  with  whom  we  were  at  peace. 
So  far  I  admit  he  was  guilty,  according  to  the  suggestion  in  Mc- 
Leod's  affidavit.  He  had  made  himself  a  principal  in  the  ag- 
gression of  McKenzie  and  others;  for  there  are  no  accessories 
in  misdemeanor.  The  courts  were  open.  Why  did  not  England 
prefer  her  complaint  ?  Was  it  competent  for  her  to  allege  that 
our  justice  was  too  mild  or  too  tardy,  and  therefore  substitute 
the  firebrand  and  musket?  To  admit  such  a  right  of  inter- 
ference on  any  ground  or  in  any  way,  says  Marshall,  would  be  a 
proportional  diminution  of  our  own  sovereignty,  of  which  judicial 
power  makes  a  part.  *'  The  law  of  nations,"  says  Butherforth, 
'*  is  not  the  only  measure  of  what  is  right  or  wrong  in  the  inter- 
course of  nations  with  each  other.  Every  nation  has  a  right  to 
determine,  by  positive  law,  upon  what  occasions,  for  what  pur- 
poses, and  in  what  numbers,  foreigners  shall  be  allowed  to  come 
within  its  territories:  Buth.,  b.  2,  c.  9,  sec.  6;  Yattel,  b.  2,  c. 
7,  sec.  94. 

It  follows  from  the  authorities  cited,  that  a  right  to  carry  on 
mixed  war  never  extends  into  the  territory  of  a  nation  at  peace. 
It  can  be  exercised  on  the  high  seas  only,  or  in  a  territory  which 
is  vacant  and  belonging  to  nobody.  It  is  in  modem  law  con- 
fined mainly  to  the  case  of  pirates.  But  even  these  can  not  be 
arrested  in  the  territory  of  a  foreign  nation  at  peace  with  the 
sovereign  of  the  arresting  ship:  Molloy  de  Jur.  Mar.,  b.  1,  c. 
1,  sec.  16.  But  admitting  that  England  might  protect  a  man 
against  our  jurisdiction,  by  saying  he  did  a  public  act  under  her 
authority,  does  it  not  behoove  her  at  least  to  show  that  she  has 
acted  vrithin  the  limits  of  her  own  jurisdiction,  especially  where 
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die  has  prescribed  them  to  herself  ?  Shall  her  declaration  inure 
to  deprive  us  of  power  where  she  is  exceeding  her  own  ?  And 
this  brings  me  to  inquire  whether  the  transaction  in  question 
be  such  as  any  national  right  so  far  examined  can  sanction.  She 
puts  herself,  as  we  have  seen,  on  the  law  of  defense  and  neces- 
sity; and  nothing  is  better  defined  nor  more  familiar  in  any 
system  of  jurisprudence,  than  the  jimcture  of  circumstances 
which  can  alone  tolerate  the  action  of  that  law.  A  f  o^^ce  which 
the  defendant  has  a  right  to  resist,  must  itself  be  within  strik- 
ing distance.  It  must  be  menacing,  and  apparently  able  to  in- 
flict physical  injury  imless  prevented  by  the  resistance  which  he 
opposes.  The  rights  of  self-defense  and  the  defense  of  others  ^ 
standing  in  certain  relations  to  the  defender,  depend  on  the 
same  ground;  at  least  they  are  limited  by  the  same  principle. 
It  will  be  sufficient,  therefore,  to  inquire  of  the  right  so  far  as  it 
is  strictly  personal.  All  writers  concur  in  the  language  of 
Blackstone,  3  Bl.  Com.  4,  that,  to  warrant  its  exertion  at  all, 
the  defender  must  be  forcibly  assatdted.  He  may  then  repel 
force  by  force,  because  he  can  not  say  to  what  length  of  rapine 
or  crusty  the  outrage  may  be  carried,  unless  it  were  admissible 
to  oppose  one  violence  with  another.  "  But,"  he  adds,  ''  care 
must  be  taken  that  the  resistance  does  not  exceed  the  bounds  of 
mere  defense  and  prevention;  for  then  the  defender  would  him- 
self become  the  aggressor."  The  condition  upon  which  the 
right  is  thus  placed,  and  the  limits  to  which  its  exercise  is  con- 
fined by  this  eminent  writer,  are  enough  of  themselves,  when 
compared  with  McLeod's  affidavit,  to  destroy  all  color  for  saying 
the  case  is  within  that  condition,  or  those  limits.  The  Caroline 
was  not  in  the  act  of  making  an  assault  on  the  Canadian  shore; 
she  was  not  in  a  condition  to  make  one;  she  had  returned  from 
her  visit  to  Navy  island,  and  was  moored  in  our  own  waters  for 
the  night.  Instead  of  meeting  her  at  the  line  and  repelling 
force  by  force,  the  prisoner  and  his  associates  came  out  under 
orders  to  seek  her  wherever  they  could  find  her,  and  were  in  fact 
obliged  to  sail  half  the  width  of  the  Niagara  river,  after  they 
had  entered  our  territory,  in  order  to  reach  the  boat.  They 
were  the  assailants;  and  their  attack  might  have  been  legally 
repelled  by  Durfee,  even  to  the  destruction  of  their  lives.  The 
case  made  by  the  affidavit  is  in  principle  this:  a  man  believes 
that  his  neighbor  is  preparing  to  do  him  a  personal  injury.  He 
goes  half  a  niile  to  his  house,  breaks  the  door,  and  kills  him  in 
his  bed  at  midnight.  On  being  arraigned,  he  cites  the  law  of 
nature;  ^d  tells  us  that  he  was  attacked  by  his  neighbor,  and 
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slew  bim  on  the  principle  of  mere  defense  and  prevention;  or, 
in  the  language  of  the  plea  of  son  asaatdt  demesne — "he  made 
an  assault  upon  me,  and  would  then  and  there  have  beat  me, 
had  I  not  immediately  defended  myself  against  him;  wherefore 
I  did  then  and  there  defend  myself  as  I  lawfully  might  for  the 
cause  aforesaid;  and,  in  doing  so,  did  necessarily  and  unavoid- 
ably beat  him,  doing  him  on  such  occasion  no  unnecessary  dam- 
age. Ai)d  if  any  damage  happened,  it  was  occasioned  by  his 
assault  and  my  necessary  defense." 

To  excuse  homicide  in  self-defense,  says  another  English 
writer,  the  act  must  not  be  premeditated.  He  must  first  retreat 
as  far  as  he  safely  can,  to  avoid  the  violence  threatened  by  the 
-party  whom  he  is  obliged  to  kill.  The  retreat  must  be  with  an 
honest  intention  to  escape;  and  h^  must  flee  as  far  as  he  con- 
veniently can  by  reason  of  some  impediment,  or  as  far  as  the 
fierceness  of  the  assault  will  permit  him,  and  then  in  his  defense, 
he  may  kill  his  adversary:  1  Euss.  on  Cr.  544. 

Such  is  the  law  of  mixed  war  on  neutral  groimd.  The  books 
cited  are  treating  of  no  narrow  technical  rule  peculiar  to  the 
common  law;  but  the  law  of  nature  and  of  nations,  the  same 
everywhere,  of  such  paramount  force  as  no  mimicipal  or  inter- 
national law  could  ever  overcome;  and  intelligible  to  every  liv- 
ing soul.  It  is  easily  applied,  both  as  between  individuals  in 
civil  society  and  nations  at  peace.  Passing  the  boundary  of 
strict  not  fancied  necessity,  the  remedy  lies  in  suit  by  the  state 
or  citizen  whose  rights  have  been  violated,  or  by  demanding  the 
person  of  the  mischievous  fugitive  who  has  broken  the  criminal 
law  of  a  foreign  sovereign.  Accordingly,  PufiFendorf ,  after  con- 
sidering the  rights  of  private  war  in  a  state  of  nature,  adds: 
"  But  we  must  by  no  means  allow  an  equal  liberty  to  the  mem- 
bers of  civil  states.  For  here,  if  the  adversary  be  a  foreigner, 
we  may  resist  and  repel  him  any  way,  at  the  instant  when  he 
comes  violently  upon  us:  But  we  can  not,  without  the  sov- 
ereign's command,  either  assault  him,  whilst  his  mischief  is  only 
in  machination,  or  revenge  ourselves  upon  him  after  he  hath  per- 
formed the  injury  against  us:"  Puf.,  b.  2,  c.  5,  sec.  7.  The 
sovereign's  command  must,  as  we  have  seen,  in  order  to  warrant 
such  conduct  in  his  subject,  be  a  denunciation  of  war. 

England,  then,  could  legally  impart  no  protection  to  her  sub- 
jects concerned  in  the  destruction  of  the  Caroline,  either  as  a 
party  to  any  war,  to  any  act  of  public  jurisdiction  exercised  by 
way  of  defense,  or  sending  her  servants  into  a  territory  at  peace. 
That  her  act  was  one  of  mere  arbitrary  usurpation  was  not  de- 
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nied  on  the  argument,  nor  has  this,  that  I  am  aware,  been  denied 
bj  any  one  except  England  herself.  I  should  not,  therefore, 
hare  examined  the  nature  of  the  transaction  to  any  considerable 
extent,  had  it  not  been  necessary  to  see  whether  it  was  of  a. 
character  belonging  to  the  law  of  war  or  peace.  I  am  entirely 
satisfied  it  belongs  to  the  latter:  that  there  is  nothing  in  tho 
case  except  a  body  of  men,  without  color  of  authority,  bearing 
muskets  and  doing  the  deed  of  arson  and  death;  that  it  is  im* 
possible  even  for  diplomatic  ingenuily  to  make  it  a  case  of  legiti* 
mate  war,  or  to  show  that  it  can  plausibly  claim  to*  come  within. 
Jtny  law  of  war,  public,  private,  or  mixed.  Even  the  British 
minister  is  too  just  to  call  it  war;  the  British  goyemment  do- 
not  pretend  it  was  war. 

The  result  is,  that  the  fitting  out  of  the  expedition  was  an  un- 
warrantable act  of  jurisdiction  exercised  by  the  provincial 
government  of  Canada  over  ova  citizens.  The  movements  of  the 
boat  had  been  watched  by  the  Canadian  autiiorities  from  the 
opposite  shore.  She  had  been  seen  to  visit  Navy  island  the  day 
before.  Those  authorities,  being  convinced  of  her  delinquency, 
sentenced  her  to  be  burned;  an  act  which  all  concerned  knew 
would  seriously  endanger  the  lives  of  our  citizens.  The  sentence 
was,  therefore,  equivalent  to  a  judgment  of  death;  and  a  body  of 
soldiers  were  sent  to  do  the  office  of  executioners.  Looking  at 
the  case  independentiy  of  British  power,  no  one  could  hesitate 
in  assigning  tiie  proper  character  to  such  a  transaction.  The 
parties  concerned  having  acted  entirely  beyond  their  territorial 
or  magisterial  power,  are  treated  by  the  law  as  individuals  pro- 
ceeding on  their  own  responsibility.  If  tiiey  have  burned,  it  i» 
arson;  if  a  man  has  been  killed,  it  is  murder. 

This  brings  us  to  the  great  question  in  the  cause.  We  have 
seen  that  a  capital  ofiense  was  coinmitted  within  our  territory  in 
time  of  peace;  and  the  remaining  inquiry  is,  whether  England 
has  placed  the  offenders  above  the  law  and  beyond  our  jurisdic- 
tion by  adopting  and  approving  such  a  crime.  It  is  due  to  her, 
in  the  first  place,  to  deny  that  it  has  been  so  adopted  and  ap- 
proved. She  has  approved  a  public  act  of  legitimate  defense 
only.  She  can  not  change  the  nature  of  things.  She  can  not 
turn  that  into  lawful  war  which  was  murder  in  time  of  peace.  She 
may,  in  that  way,  justify  the  offender  as  between  him  and  hi» 
own  government.  She  can  not  bind  foreign  courts  of  justice  by 
insisting  that  what  in  tiie  eye  of  .the  whole  world  was  a  delib- 
erate and  prepared  attack,  must  be  protected  by  the  law  of  self- 
defense. 
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In  the  second  place,  I  deny  that  she  can,  in  time  of  peace, 
send  her  men  into  our  territory,  and  render  them  impervious  to 
our  laws,  by  embodying  them  and  putting  arms  in  their  hands. 
She  may  declare  war:  but  if  she  claim  the  benefit  of  peace,  as 
both  nations  have  done  in  this  instance,  tiiie  moment  any  of  her 
citizens  enter  our  territory,  they  are  as  completely  obnoxious  to 
punishment  by  our  law,  as  if  they  had  been  bom  and  always 
resided  in  this  country.  I  will  not,  therefore,  dispute  the  con- 
struction which  counsel  put  upon  the  language  or  the  acts  of 
England.  To  test  the  law  of  the  transaction,  I  will  concede, 
that  she  had  by  act  of  parliament  conferred  all  tiiie  power  which 
can  be  contended  for  in  behalf  of  the  Canadian  authorities,  as 
far  as  she  could  do  so;  that,  reciting  the  danger  from  piratical 
steamboats,  she  had  authorized  any  colonel  of  her  army  or 
militia,  on  suspecting  that  a  boat  lying  in  our  waters  intended 
illegally  to  assault  the  Canadian  shore,  to  send  a  file  of  soldiers 
in  the  day  or  night  time,  bum  tiiie  boat,  and  destroy  the  lives  of 
the  crew;  that  such  a  statute  should  be  executed;  but  that  one 
of  the  soldiers  failing  to  make  his  escape,  should  be  arrested, 
and  plead  the  act  of  parliament.  Such  an  act  would  operate 
well,  I  admit,  at  Chippewa,  and  until  the  men  had  reached  the 
thread  of  the  Niagara  river.  It  would  be  an  impenetrable  shield 
till  they  should  cross  the  line  of  that  country  where  parliament 
have  jurisdiction.  Beyond,  I  need  not  say,  it  must  be  consid- 
ered as  waste  paper.  Even  a  subsequent  statute  ratifying  and 
approving  the  original  authority  could  add  nothing  to  the  pro- 
tection proffered  by  ihe  first.  It  woiild  be  but  the  junction  of 
two  nullities.  So  says  Mr.  Locke  (On  Gov.,  b.  2,  c.  19,  sec. 
239)  of  a  king  even  in  his  own  dominions:  ''  In  whatsoever  he 
has  no  authority,  tiiiere  he  is  no  king,  and  may  be  resisted;  for 
wheresoever  the  authority  ceases,  the  king  ceases  too,  and  be- 
comes like  other  men  who  have  no  authority."  I  shall  not  cite 
books  to  show  that  the  queen  of  England  has  no  authority  in 
this  state  in  a  time  of  peace. 

I  will  suppose  a  stronger  case:  that  England  being  at  war 
with  France,  should,  by  statute  or  by  order  of  the  queen,  au- 
thorize her  soldiery  to  enter  our  territory  and  make  war  upon 
such  French  residents  as  might  be  plotting  any  mischief  against 
her.  Could  one  of  her  soldiers  indicted  for  the  murder  of  a 
French  citizen  plead  such  a  statute  or  order  in  bar?  If  he  could 
not  as  against  a  stranger  and  sojourner  in  our  land,  I  need  not 
inquire  whether  the  same  measure  of  protection  be  due  to  Dur- 
fee,  our  fellow-citizen. 
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*'  The  laws  of  no  nation/*  says  Mr.  Justice  Story,  '*  can  justly 
extend  beyond  its  own  territories  except  so  far  as  regards  its 
own  citizens.     They  can  have  no  force  to  control  the  sovereignty 
or  rights  of  any  other  nation  within  its  own  jurisdiction.     It 
would  be  monstrous  to  suppose  that  our  revenue  officers  were 
authorized  to  enter  into  foreign  ports  and  territories  for  the 
purpose  of  seizing  vessels  which  had  offended  against  our  laws:" 
The  ApoUon,  9  Wheat.  362,  371,  372.     He  has  examined  the 
question  at  large  in  his  book  on  the  Conflict  of  Laws,  c.  2,  sec. 
17-22,  p.  19  of  2d  ed.     The  result  is  that  no  nation  is  bound  to 
respect  the  laws  or  executive  acts  of  any  foreign  government  in- 
tended to  control  or  protect  its  citizens  while  temporarily  or 
permanently  out  of  their  own  country,  until  it  first  declare  war. 
Its  citizens  are  then  subject  to  the  laws  of  war.    Till  that  comes, 
they  are  absolutely  bound  by  the  laws  of  peace.     "While  this 
prevails,  a  foreign  executive  declaration  saying — "My  subject 
has  offended  against  your  criminal  laws;  I  avow  his  act:  punish 
me;  but  impute  nothing  to  him" — ^is  a  nullity.    As  well  might  a 
nation  send  a  company  of  soldiers  to  contract  debts  here,  and 
forbid  them  to  be  sued,  saying:  **  The  debt  was  on  my  account, 
discharge  my  men,  and  charge  it  over  against  me !"  Indeed ,  it  was 
even  urged  on  the  argument,  that  the  letter  of  Mr.  Fox  had  taken 
away  the  remedy  of  Wells,  the  boat-owner,  by  an  action  of  tres- 
pass  against  McLeod  for  burning  the  boat.    This  action  having,  it 
seems,  been  settled,  counsel  resorted  to  it  as  an  illustrative  case. 
Another  action  brought  against  him  for  shooting  a  horse  on  the 
same  occasion,  it  was  said,  is  also  defeated  by  the  same  principle. 
Counsel  spoke  as  if  Schlosser  had  undergone  a  sack,  and  its  booty 
had  become  matter  of  belligerent  right  in  the  soldiery.    Surely, 
the  imaginations  of  counsel  must  have  been  heated.     It  seems 
necessary  to  remind  them  again  and  again,  even  in  affirmance  of 
their  own  admission,  that  we  are  sitting  to  administer  the  laws 
of  a  country  which  was  at  peace  with  England  when  she  sent  in 
her  soldiery.     If  they  mean  that  the  approval  and  demand  in 
Mr.  Fox's  letter  should,  under  the  law  of  peace,  have  the  sweep- 
ing effect  which  is  claimed  for  it,  they  are  bound  to  show  that 
the  royal  mandate  improves  by  importation.     The  queen  has  no 
power  at  home  to  take  away  or  suspend,  for  a  moment,  the  juris- 
diction of  her  own  courts.    Nor  would  a  command  to  discharge 
any  man  without  trial  who  should  be  suspected  of  having  mur- 
dered her  meanest  subject,  be  deemed  a  venial  error.     It  is 
justly  a  source  of  the  Briton's  pride,  that  the  law  by  which  his 
life  and  property  are  protected  can  not  be  suspended  even  by  his 
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zDonarch;  Uiat  the  sword  of  justice  is  holden  bj  her  own  inde- 
pendent ministers,  as  a  defense  for  those  who  do  well,  but  con- 
stantly threatening  and  ready  to  descend  upon  the  violator  of 
property  or  personal  safely;  as  the  instrument  of  a  municipal  law 
which  knows  not  of  any  distinction  between  the  throne  and 
the  cottage — ^a  law  constantly  struggling  in  theory  at  least,  to 
attain  a  perfection  that  shall  bring  all  on  earth  to  do  it  rev- 
erence; ''  the  greatest  as  fearing  its  power,  and  tiiie  least  as  not 
unworthy  of  its  care." 

Much  was  said  on  the  argument,  about  the  extreme  hard- 
ship of  treating  soldiers  as  criminals,  who,  it  was  insisted,  are 
obliged  to  obey  their  sovereign.  The  rule  is  the  same  in  respect 
to  the  soldier  as  it  is  with  regard  to  any  other  agent  who  is 
bound  to  obey  the  process  or  command  of  his  superior.  A 
sheriff  is  obliged  to  execute  a  man  who  is  regularly  sentenced 
to  capital  execution  in  this  state.  But  should  he  execute  a  man 
in  Canada  under  such  sentence,  he  would  be  a  murderer.  A 
soldier  in  time  of  war  between  us  and  England,  might  be  com- 
pelled by  an  order  from  our  government  to  enter  Canada  and 
fight  against  and  kill  her  soldiers.  But  should  congress  pass  a 
statute  compelling  him  to  do  so  on  any  imivginable  exigency,  or 
under  any  penally,  in  time  of  x>eace,  if  he  should  obey  and  kill 
a  man,  he  would  be  guiliy  of  murder.  The  mistake  is  in  sup- 
posing that  a  sovereign  can  compel  a  man  to  go  into  a  neigh- 
boring country,  whether  in  peace  or  v^ar,  and  do  a  deed  of  in- 
famy. This  is  exemplified  in  the  case  of  spies.  A  sovereign 
may  solicit  and  bribe;  but  he  can  not  command.  A  thousand 
commands  would  not  save  the  neck  of  a  spy,  should  he  be  caught 
in  the  camp  of  the  enemy:  Yattel,b.  3,  c.  10,  sec.  179.  It  is  a 
mistake  to  suppose  that  a  soldier  is  bound  to  do  any  act  con- 
trary to  the  law  of  nature,  at  the  bidding  of  his  prince:  Id.,  b. 
1,  c.  4,  sees.  53,  54;  Id.,  b.  3,  c.  2,  sec.  15;  Grot.,  b.  2,  c.  26,  sec, 
3;  n.  2  and  3;  Puf.,  b.  8,  c.  1,  sees.  6,  7.  But  if  he  were,  he 
must  endure  the  evil  of  living  under  a  sovereign,  who  will  issue 
such  commands.  It  does  not  follow  that  neighboring  countries 
must  submit  to  be  infested  veith  incendiaries  and  assassins,  be- 
cause men  are  obnoxious  to  punishment  in  their  own  country 
for  being  desirous  to  go  through  life  with  bloodless  hands  and 
a  quiet  conscience.  The  Parisians  thought  themselves  boimd 
to  obey  Charles  IX.,  when  he  ordered  them  to  massacre  the 
Huguenots.  Supposed  they  had  obeyed  a  similar  order  to  mas- 
sacre the  Huguenots  in  England :  would  such  an  order  have  been 
deemed  a  valid  plea,  on  one  of  them  being  arraigned  in  the 
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queen's  bench  ?  It  might  have  been  pleaded  to  an  accusation 
of  murder  in  France — it  would  have  been  good,  as  between  the 
criminal  and  his  own  sovereign;  but  hardly,  I  suspect,  have 
been  deemed  so  by  Queen  Elizabeth's  judges.  The  simple  rea- 
son would  have  been  that  Charles  IX.  had  no  jurisdiction  in 
England.  He  might  have  threatened  the  government  and  de- 
clared war,  if  such  a  meritorious  servant,  a  defender  of  the 
church,  should  not  be  liberated  by  the  judges.  But  there  is  no 
legal  principle  on  which  the  decrees  of  foreign  courts,  or  the 
legislation  of  foreign  parliaments,  could  have  ousted  the  judges 
of  jurisdiction.  Charles  might  have  ordered  his  minister  to 
call  the  massacre  a  public  act,  planned  and  executed  by  himself, 
he  having  authority  to  defend  and  protect  his  established  church; 
and  demand  a  release  of  the  man.  All  this  would  have  added 
no  force  to  the  plea.  Neither  Elizabeth  herself,  nor  any  of  the 
Tudors,  arbitrary  as  the  government  of  England  was,  would 
have  had  power  directly  to  take  away  the  jurisdiction  of  the 
judges.  Coke,  with  a  law  book  in  his  hand,  could  have  baffled 
the  scepter  within  its  own  territorial  jurisdiction.  It  should, 
in  justice,  be  remarked,  that  Orte,  the  governor  of  Bayonne, 
and  many  of  his  companions  in  arms,  refused  to  co-operate  in 
the  massacre  at  home,  and  were  never  punished  for  disobedience. 
He  replied  to  the  king,  that  he  had  sounded  his  garrison,  and 
found  many  brave  soldiers  among  them,  but  not  a  single  execu- 
tioner. Suppose  a  prince  should  command  a  soldier  to  com- 
mit adultery,  incest,  or  perjury;  the  prince  goes  beyond  hia 
constitutional  power,  and  has  no  more  right  to  expect  obedience 
than  a  corporal  who  should  summarily  issue  his  warrant  for  the 
execution  of  a  soldier:  Vide  Burl.  Law  of  Nature,  vol.  1,  pt.  2^ 
c.  11,  sec.  8. 

Every  political  and  civil  power  has  its  legal  limits.  The  au-^ 
tocrat  may  indeed  takes  the  lives  of  his  own  subjects,  for  dis- 
obeying the  most  arbitrary  commands;  but  even  his  behests  can 
not  impart  protection  to  the  merest  slave  as  against  a  foreign 
government.  Public  war  itself  has  its  jurisdictional  limits. 
Even  that,  in  its  pursuit  after  a  flying  enemy,  is,  we  have  seen, 
arrested  by  the  line  of  a  country  at  peace.  Beside  the  limit 
which  territory  thus  imposes,  there  are  also,  even  in  general 
war,  other  jurisdictional  restraints,  as  there  are  in  courts  of  jus- 
tice. An  order  emanating  from  one  of  the  hostile  sovereigns 
will  not  justify  to  the  other  every  kind  of  perfidy.  The  case  of 
spies  has  been  already  mentioned.  An  emissary  sent  into  a 
camp  with  orders  to  corrupt  the  adverse  general,  or  bribe  the 
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soldieiy,  would  stand  justified  to  his  immediate  sovareign  (Yai- 
tel,  b.  8,  c.  10,  sec.  180);  though  even  he  could  not  legally 
punish  a  refusal.  In  respect  to  the  enemy,  the  orders  would  be 
an  obyious  excess  of  jurisdiction.  The  emissaries  sent  by  Sir 
Henry  Clinton  in  1781  to  seduce  the  soldiers  of  the  Pennsylyania 
line,  falling  into  the  hands  of  the  Americans,  were  condemned 
and  immediately  executed:  4  Marsh.  Life  of  Washington,  366, 
1st  ed.  Entering  the  adverse  camp  to  receive  the  treacherous 
propositions  of  the  general,  is  an  offense  much  more  yenial.  It 
is  even  called  lawful,  in  every  sense,  as  between  the  sovereign 
and  employee:  Yatt.,  b.  3,  c.  10,  sec.  181.  Yet,  in  the  case  of 
Major  Andre,  an  order  to  do  so  was,  as  between  the  two  hostile 
countries,  held  to  be  an  excess  of  jurisdiction.  These  cases  are 
much  stronger  than  any  which  can  be  supposed  between  nations 
at  peace.  In  time  of  war,  such  perfidy  is  expected.  In  time  of 
peace,  every  citizen,  while  within  his  own  territory,  has  a  double 
ground  for  supposing  himself  secure — ^the  legal  inviolability  of 
that  territory,  and  the  solemn  pledge  of  the  foreign  sovereignty. 

The  distinction,  that  an  act  valid  as  to  one  may  be  void  as  to 
another,  is  entirely  familiar.  A  man  who  orders  another  to 
commit  a  trespass,  or  approves  of  a  trespass  already  committed 
for  his  benefit,  may  be  bound  to  protect  his  servant,  while  it 
would  take  nothing  from  the  liability  of  the  servant  to  the  party 
injured.  As  to  him,  it  could  merely  have  the  effect  of  adding 
another  defendant,  who  might  be  made  jointly  or  severally  lia- 
ble with  the  actual  wrong-doer.  A  case  in  point  is  mentioned 
by  Vattel  (b.  3,  c.  2,  sec.  15).  If  one  sovereign  order  his  re- 
cruiting officer  to  make  enlistments  in  the  dominion  of  another, 
in  time  of  peace  between  them,  the  pfficer  shall  be  hanged  not- 
withstanding the  order,  and  war  may  also  be  declared  against 
the  offending  sovereign.  Vide  a  like  instance.  Id. ,  b.  1,  c.  6,  sec. 
76. 

What  is  the  utmost  legal  effect  of  a  foreign  sovereign  approving 
of  a  crime  which  his  subject  has  committed  in  a  neighboring  ter- 
ritory ?  The  approval,  as  we  have  already  in  part  seen,  can  take 
nothing  from  the  criminaliiy  of  the  principal  offender.  What- 
ever obligation  his  nation  may  be  under  to  save  him  harmless, 
this  can  be  done  only  on  the  condition  that  he  confine  himself 
within  her  territory:  Vatt.,  b.  2,  c.  6,  sec.  74.  Then,  by  re- 
fusing to  make  satisfaction,  to  punish,  or  to  deliver  him  up,  on 
demand,  from  the  injured  country,  or  by  approving  the  offense, 
the  nation,  says  Yattel,  becomes  an  accomplice:  Id.,  sec.  76. 
Blackstone  says,  an  accomplice  or  abettor:  4  Com.  68;  and 
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Rutherforth^  still  more  nearly  in  the  language  of  the  English 
law,  an  accessory  after  the  fact:  B.  2,  o.  9,  sec.  12.  No  book 
supposes  that  such  an  act  merges  the  original  offense,  or  renders 
it  imputable  to  the  nation  alone.  The  only  exception  lies  in  the 
case  of  a  crime  committed  by  an  embassador;  not  because  he  is 
guiltless,  but  by  reason  of  the  necessily  that  he  should  be  priy- 
ileged,  and  the  extraterritorial  character  which  the  law  of  na- 
tions has,  therefore,  attached  to  his  person.  Hence,  say  the 
books,  he  can  be  proceeded  against  no  otherwise  than  by  a  com- 
plaint to  his  own  nation,  which  will  make  itself  a  party  in  hia 
crime  if  it  refuse  either  to  punish  him  by  its  authority,  or  to 
deliver  him  up  to  be  punished  by  the  offended  nation:  Buth.,  b. 
2,  c.  9,  sec.  20.  Independently  of  this  exception,  therefore, 
Butherforth  insists,  with  entire  accuracy,  that ''  as  far  as  we  con- 
cur in  what  another  man  does,  so  far  the  act  is  our  own;  and 
the  effects  of  it  are  chargeable  upon  us  as  well  as  upon  him:" 
Buth.,  b.  1,  c.  17,  sec.  6.  A  nation  is  but  a  moral  entity;  and, 
in  the  nature  of  things,  can  no  more  wipe  out  the  offense  of  an- 
other by  adopting  it,  than  could  a  natural  person.  And  the 
learned  writer  just  cited  accordingly  treats  both  cases  as  stand- 
ing on  the  same  principle:  B.  2,  c.  9,  sec.  12.  "Nothing  is 
more  usual,"  says  Puffendorf,  "  than  that  eyery  particidar  ac- 
complice in  a  crime  be  made  to  suffer  all  that  the  law  inflicts:" 
B.  3,  c.  1,  sec.  5.  Yattel  says,  of  such  a  case  (b.  2,  c.  6,  sec. 
75):  "If  the  offended  state  have  the  offender  in  her  power,  she 
may  without  scruple  punish  him."  Again,  if  he  have  escaped 
and  returned  to  his  own  country,  she  may  apply  for  justice  to 
his  sovereign,  who  ought,  under  some  circumstances,  to  deliver 
him  up:  Id.,  sec.  76.  Agaih,  he  says,  "  she  may  take  satisfac- 
tion for  the  offense  herself,  when  she  meets  with  the  delinquent 
in  her  own  territories:"  B.  4,  c.  4,  sec.  52.  I  before  cited  two 
instances  in  which  positive  orders  by  his  sovereign  to  commit  a 
crime,  are  distinctly  held  to  render  both  the  nation  and  its  sub- 
ject obnoxious  to  punishment:  Yatt.,  b.  3,  c.  2,  sec.  15;  Id.,  b. 
1.,  c.  6,  sec.  75;  vide  also  1  Burl.,  pt.  2,  c.  11,  sec.  10. 

Was  it  ever  suggested  by  any  one  before  the  case  of  McLeod 
arose,  that  the  approval  by  a  monarch  should  oust  civil  jurisdic- 
tion, or  even  so  much  as  mitigate  the  criminal  offense  ?  nay,  that 
the  coalition  of  great  power,  with  great  crime,  does  not  render  it 
more  dangerous,  and  tlierefore  more  worthy  of  punishment 
under  every  law  by  which  the  perpetrator  can  be  reached? 
Could  approbation  and  avowal  have  saved  the  unhappy  Mary 
queen  of  Scots,  where  would  have  been  the  civil  jurisdiction  of 
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Elizabeth's  commissioners?  The  yeiy  charge  of  an  attempt  bj 
Mary  to  dethrone  and  assassinate  the  British  queen,  implied  the 
approbation  and  active  concurrence  of  one  crowned  head  at 
least.  Could  the  criminal  have  been  saved  by  any  such  consid- 
erations, the  enterprise  might  truly  have  been  avowed  as  one 
which  had  been  planned  by  the  leading  governments  of  Catholio 
Europe.  The  pope,  then  having  at  least  some  pretensions  to 
jurisdiction  even  in  England,  had  openly  approved  it  under  his 
seal.  The  Spanish  embassador  at  Paris  was  a  party  relied  upon 
to  follow  up  the  event  with  an  invasion.  Would  James,  the  son 
of  the  accused,  have  hesitated  to  join  in  the  avowal,  could  he  have 
thus  been  instrumental  in  saving  the  life  of  his  mother?  Tet 
the  principle  was  not  thought  of  in  the  whole  course  of  that 
extraordinary  affitir.  Mary  openly  avowed  her  general  treason 
as  a  measure  of  defense  and  protection  to  herself,  though  she 
denied  all  participation  in  the  plot  'to  assassinate  Elizabeth.  Yet 
the  only  ground  taken,  was  the  technical  one  (not  the  less  valid 
because  technical)  that  the  accused  was  personally  privileged  as  a 
monarch  and  could  not  be  tried  under  the  English  law  which  re- 
quired a  jury  composed  of  hei:  peers.  It  was  added,  that  she 
came  into  the  kingdom  under  the  law  of  nations,  and  had  en- 
joyed no  protection  from  the  English  law,  having  been  con- 
tinually kept  as  a  prisoner:  Vide  the  case  stated  and  examined  in 
the  light  of  international  law,  2  Ward's  L.  of  Nations,  564.  No 
one  pretended  that  her  approbation,  or  that  of  a  tiiiousand  mon- 
archs,  could  have  reflected  any  degree  of  exemption  from  judi- 
cial cognizance,  upon  the  alien  servants  in  her  employment 
Such  a  principle  would  have  filled  England  with  an  army,  in 
time  of  peace,  disguised  as  JesuitsJ  for  the  bigotry  of  monarcha 
would,  at  that  day,  have  led  them  to  avow  any  system  of  perni- 
cious espionage  which  could  have  served  the  purposes  of  the 
pope  by  executing  his  bull  of  excommunication  against  Eliza- 
beth. 

Canada  again  being  disturbed,  and  our  citizens  aiding  the  re- 
volt by  boats,  provisions,  or  money,  the  purposes  of  England 
would  certainly  require  such  conduct  to  be  put  down  at  all 
events.  Adopt  the  principle,  that  she  may  by  avowal  protect 
her  soldiery,  who  steal  upon  our  citizens  at  midnight,  from  all 
punishment  at  the  common  law,  and  before  you  could  get  even 
a  remonstrance  from  Washington,  your  whole  frontier  might  be 
made  a  tabula  rasa. '  No.  Before  England  can  lawfully  send  a 
single  soldier  for  hostile  purposes,  she  must  assume  the  respon- 
sibility of  public  war. 
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Her  own  interests  demanding  the  application  of  the  rale,  she 
perfectly  understands  its  force.  What  regard  have  her  courts 
ever  paid  to  the  voice  of  public  authorily  on  this  side  the  line, 
when  it  sought  to  cover  even  territory  to  which  tl^e  United  States 
denies  her  title?  The  mere  act  of  taking  a  census  in  the  dis- 
puted territory  under  the  authority  of  Maine,  was  severely  pun- 
ished by  the  English  municipal  magistrates.  Had  a  posse  of 
constables  or  a  company  of  militia  bearing  muskets  been  sent  to 
aid  the  censor,  in  what  book  or  in  what  usage  could  she  have 
foimd  that  this  would  divest  her  courts  of  jurisdiction,  and  put 
the  cabinet  of  St.  James  to  a  remedy  by  a  remonstrance  or  war  ? 
Had  the  posse  been  arrested  by  her  sheriff,  and  in  mere  defense 
had  killed  him,  and  this  nation  had,  after  some  two  or  three 
years,  avowed  the  act,  would  she  have  thought  of  conceding  that, 
in  the  mean  time,  all  power  of  her  courts  over  the  homicides  had 
been  suspended,  or  finally  withdrawn  ? 

But  it  is  said  of  the  case  at  bar,  here  is  more  than  a  mere  ap- 
proval by  the  adverse  government;  that  an  explanation  has  been 
demanded  by  the  secretary  of  state,  and  the  British  embassador 
has  insisted  on  McLeod's  release;  and  counsel  claim  for  the 
joint  diplomacy  of  the  United  States  and  England  some  such 
effect  upon  the  power  of  this  court  as  a  certiorari  from  us  would 
have  upon  a  county  court  of  general  sessions.  It  was  spoken 
of  as  incompatible  with  a  judicial  proceeding  against  McLeod 
in  this  state;  as  a  suit  actually  i>ending  between  two  nations, 
wherein  the  action  of  the  general  government  comes  in  collision 
with,  and  supersedes  our  own.  To  such  an  objection  the  an- 
swer is  quite  obvious.  Diplomacy  is  not  a  judicial,  but  exec- 
utive function;  and  the  objection  would  come  with  the  same 
force,  whether  it  were  urged  against  proceeding  in  a  court  of 
this  state  or  the  United  States.  Whether  an  actual  exertion  of 
the  treaty-making  power,  by  the  president  and  senate,  or  any 
power  delegated  to  congress  by  the  federal  constitution,  could 
work  the  consequences  contended  for,  we  are  not  called  upon  to 
inquire.  Whetiier  the  executive  of  the  nation  (supposing  the 
case  to  belong  to  the  national  court),  or  the  executive  of  this 
state,  might  not  pardon  the  prisoner,  or  direct  a  nolle  prosequi 
to  be  entered,  are  considerations  with  which  we  have  nothing 
to  do. 

The  executive  power  is  a  constitutional  department  in  this, 
as  in  every  well-organized  government,  entirely  distinct  from  the 
judicial.  And  that  would  be  so,  were  the  national  government 
blotted  out,  and  the  state  of  New  York  left  to  take  its  place  as 
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an  independent  nation.  Not  only  are  our  constitations  eutixelj 
explicit  in  leaving  the  trial  of  crimes  exclusiYelj  in  the  hands 
of  the  judiciary; -but  neither  in  the  nature  of  things,  nor  in 
sound  policy,  can  it  be  confided  to  the  executiye  power.  That 
can  never  act  upon  the  individual  offender;  but  only  by  requi- 
sition on  the  foreign  government;  and  in  the  instance  before  us, 
it  has  no  power  even  to  inquire  whether  it  be  true  that  McLeod 
has  personally  violated  the  criminal  laws  of  this  state.  It  has 
charge  of  the  question  in  its  national  aspect  only.  It  must  rely 
on  accidental  information,  and  may  place  the  whole  question  on 
diplomatic  considerations.  These  may  be  entirely  wide  either 
of  the  fact  or  the  law  as  it  stands  between  this  state  and  the  ac- 
cused. The  whole  may  turn  on  questions  of  national  honor, 
national  strength,  the  comparative  value  of  national  intercourse, 
or  even  a  point  of  etiquette. 

Upon  the  principle  contended  for,  every  accusation  which 
has  been  drawn  in  question  by  the  executive  power  of  two  na- 
tions, can  be  adjusted  by  negotiation  or  v^ar  only.  The  indi- 
vidual accused  must  go  free,  no  matter  to  what  extent  his  case 
may  have  been  misapprehended  by  either  power.  No  matter 
how  criminal  he  may  have  been,  if  his  country,  though  acting  on 
false  representations  of  the  case,  may  have  been  led  to  approve 
of  the  transaction  and  negotiate  concerning  it,  the  demands  of 
criminal  justice  are  at  an  end. 

Under  circumstances  the  executive  power  might,  in  the 
exercise  of  its  discretion,  be  bound  to  disregard  a  venial  offense 
as  no  breach  of  treaty,  which  the  judiciary  would  be  obliged 
to  punish  as  a  breach  of  international  law.  Suppose  some  of 
our  citizens  to  attack  the  British  power  in  Canada,  and  the 
queen's  soldiers  to  follow  the  heat  of  repelling  them  by  crossing 
the  line  and  arresting  the  offenders,  doing  no  damage  to  any 
one  not  actually  engaged  in  the  conflict.  The  line  being  abso- 
lutely impassable  in  law  for  hostile  purposes,  the  arrest  on  this 
side  would  be  a  technical  falso  imprisonment,  for  which  we 
should  be  bound  to  convict  the  soldiers  if  arrested  here;  while 
the  executive  power  might  overlook  the  intrusion  as  an  acci- 
dental and  innocent  violation  of  national  territory:  Yatt,  b.  4, 
c.  4,  sec.  43. 

I  forbear  now  to  notice  particularly  some  of  the  legal  passages 
and  cases  which  were  referred  to  'by  the  prisoner's  counsel  in 
the  course  of  the  argimient;  not  for  the  reason  that  I  have  omit- 
ted to  examine  them,  but  because  I  consider  them  inappLLcable 
under  the  views  I  have  felt  it  my  duiy  to  take  of  the  prisoner's 
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case.  They  were  principally  of  three  liasses:  first,  passages 
from  books  on  the  law  of  nations  as  to  what  is  public  war,  and 
the  protection  due  to  soldiers  while  enr^^aged  in  the  prosecution 
of  such  a  war  by  their  sovereign  against  a  public  enemy; 
secondly,  the  general  obligations  of  obedience  as  between  him 
and  his  sovereign,  whether  in  peace  or  war;  and  thirdly,  cases 
from  our  own  books  relative  to  the  conflicting  powers  of  the 
general  and  state  governments.  The  case  of  Elphinstane  v.  Bed- 
reechund,  1  Enapp,  816,  related  to  the  breach  of  an  actual 
military  capitulation  entered  into  during  an  acknowledged 
public  war  between  England  and  one  of  the  petty  sovereignties 
of  India. 

In  considering  the  question  of  jurisdiction,  I  have  also  forborne 
to  notice  that  branch  of  the  affidavit  which  sets  up  an  alibi.  Mo- 
Leod's  counsel  very  properly  omitted  to  insist  on  it  as  at  all 
strengthening  the  claim  of  privilege.  Indeed  they  said  the  clause 
was  put  in  merely  by  way  of  protestando,  11  it  was  inserted 
with  the  intention  of  having  it  taken  as  true  upon  this  motion, 
that  alone  would  destroy  all  pretense  for  any  objection  to  our 
jurisdiction.  His  surrender  was  demanded  upon  the  hypothesis 
that  he  was  acting  under  public  authority.  If  in  truth  he  was 
not,  or  was  not  acting  at  all,  he  enjoys  according  to  his  own 
concession  no  greater  privilege  than  any  other  man.  The  es- 
sential circumstance  relied  on  as  going  to  the  question  of  juris- 
diction, turns  out  to  be  fictitious;  and  the  argument  must  be 
that  we  have  no  power  try  the  question  of  alibi.  On  that  and 
every  other  lawful  ground  of  defense  he  will  be  heard  by  coun- 
sel on  his  trial. 

It  is  proper  to  add  that  if  the  matters  urged  in  argument  could 
have  any  legal  effect  in  favor  of  the  prisoner,  I  should  feel  en- 
tirely clear  that  they  would  be  of  a  nature  available  before  the 
juiy  only.  And  that,  according  to  the  settled  rules  of  proceed- 
ing on  habeas  corpus^  we  should  have  no  power  even  to  con- 
sider them  as  a  ground  for  discharging  the  prisoner.  I  took 
occasion  to  show  in  the  outset  that  in  no  view  can  the  evidence 
for  the  prosecution  or  the  defense  be  here  examined  independ- 
ently of  the  question  of  jurisdiction,  and  I  entertain  no  doubt 
that  whenever  an  indictment  for  a  murder  committed  within 
our  territoiy  is  found,  and  the  accused  is  arrested,  these  cir- 
cumstances give  complete  jiuisdiction. 

I  know  it  is  said  by  the  English  1>ooks,  that  even  in  a  case  of 
mixed  war,  viz.,  a  hostile  invasion  of  England  by  private  per- 
sons, the  conunon  law  courts  have  not  jurisdiction.     It  was  so 
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teld  in  Perhin  WarbecJ(^8  case.  He  was  punished  with  death  by 
sentence  of  the  constable  and  marshal,  who  it  is  said  in  Calvin's 
oase,  7  Co.  11,  12,  had  exclusive  jurisdiction:  S.  P.,  1  Curw. 
Hawk.,  c.  2,  sec.  6,  p.  9.  See  Dy.  146,  a.*  But  that  rests  on 
a  distribution  of  judicial  power  entirely  unknown  to  this  state 
or  this  nation.  The  court  of  the  constable  and  marshal  seems 
to  have  had  an  ancient  right  not  yeiy  well  defined  by  the 
<2ommon  law,  of  trying  all  military  offenses,  as  api>ears  by  the 
Stat.  R.  2,  c.  2,  mde  2  Pick.  St.  at  Large,  p.  310,  which  was 
passed  to  settle  conflicting  claims  of  jurisdiction  betw^n  that 
And  the  ordinary  courts.  Vide  also  3  Inst.  48.  The  whole  is 
obviously  inapplicable  to  this  coimtry ;  and  I  suspect  pretty  much 
obsolete  in  England.  It  never  can  have  been  held  in  England, 
or  any  country,  that  where  a  common  law  court  is  proceeding  on 
an  indictment  for  a  common  law  offense  against  one  arrested 
■and  brought  before  it,  a  mere  suggestion  by  affidavit  that  the 
offense  imputed  pertains  to  deeds  of  arms,  either  in  a  public  or 
mixed  war,  shall  take  away  power  to  try  whether  the  prisoner 
be  guilty  or  not  of  the  charge  contained  in  the  indictment. 

All  homicide  is  presumed  to  be  malicious,  and  therefore  mur- 
der, until  the  contrary  appear  upon  evidence.  "  The  matter  of 
lact,"  says  Foster,  "viz.,  whether  the  facts  alleged  by  way  of 
justification,  excuse,  or  alleviation,  are  true,  is  the  proper  and 
only  province  of  the  jury:"  Foster,  265.  Lawful  defense  by  an 
individual,  still  recognized,  it  seems,  by  the  law  of  nature  un- 
der the  name  of  private  war.  Grot.,  b.  1,  c.  3,  sec.  2,  is  one  in- 
stance :  Foster,  273.  That  he  acted  in  right  of  a  nation,  or  under 
public  authority,  is  no  more  than  matter  of  justification.  It  is 
like  the  case  mentioned  in  Foster,  265— the  public  execution  of 
malefactors — and  the  jury  must  judge  whether  the  authorily 
may  not  have  been  exceeded.  But  more,  when  public  or  mixed 
war  is  alleged  in  mitigation,  either  allegation  may  be  fictitious; 
and  it  should  be  put  to  the  jury,  on  the  proper  evidence, 
whether  it  existed  or  not.  The  reason  is  plain,  says  Lord  Hale; 
for  the  war  may  be  begun  by  the  foreign  prince  only,  where  it 
is  public;  and  he  supposes  it  still  plainer  where  the  war  is  be- 
tween the  king  and  an  invading  alien,  being  tiiie  subject  of  a 
nation  with  whom  the  king  is  at  peace:  1  Hal.  P.  C.  163,  164. 
The  same  writer  puts  the  case  of  plunder  or  robbery  by  an 
onemy,  tempws  belli,  which  would  not  in  general  be  burglary. 
Yet  he  admits  it  might  be  otherwise  if  the  act  were  not  done  in 
the  regular  prosecution  of  the  war:  Id.  565. 

Suppose  a  prisoner  of  war  to  escape,  and  that  on  his  way 
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Jiome,  c^d  before  he  crossed  the  line,  he  should  set  fire  to  a 
farm-house  in  the  night  and  kill  the  inmates:  is  there  a  doubt 
ihat  he  might  properly  be  convicted  either  of  arson  or  murder? 
When  a  grand  jury  have  charged  that  a  man  has  committed 
murder  within  this  state,  I  can  imagine  no  case,  whether  the 
charge  relate  to  the  time  of  public  war  or  peace,  in  which  he 
can  claim  exemption  from  trial.  If  he  show  that  he  was  in 
truth  acting  as  a  soldier  in  time  of  public  war,  the  jury  will 
acquit  him.  The  judge  will  direct  them  to  obey  the  law  of 
nations,  which  is  undoubtedly  a  part  of  the  common  law.  So 
if  the  accused  were  acting  in  defense  against  an  indiyidual  in- 
vader of  his  country.  But  above  all  things,  it  is  important  in 
the  latter  case  for  the  jury  to  inquire  whether  his  allegation  of 
defense  be  not  false  or  colorable.  They  can  not  allow  as  an 
act  of  defense,  the  willful  pursuing  even  such  an  enemy,  though 
dictated  by  sovereign  authority,  into  a  country  at  peace  with 
the  sovereign  of  the  accused;  seeking  out  that  enemy  and  taking 
his  life.  Such  a  deed  can  be  nothing  but  an  act  of  vengeance. 
It  can  be  nothing  but  a  violation  of  territory,  a  violation  of  the 
municipal  law,  ihe  faith  of  treaties,  and  the  law  of  nations. 
The  government  of  the  accused  may  approve,  diplomacy  may 
gloze,  but  a  jury  can  only  inquire  whether  he  was  a  party  to  ihe 
deed,  or  to  any  act  of  illegal  violence  which  he  knew  would 
probably  endanger  human  life.  If  satisfied  that  he  was  not,  as 
I  sincerely  hope  they  may  be,  upon  the  evidence  in  the  case  be- 
fore us,  they  will  then  have  the  pleasant  duty  to  perform  of 
pronouncing  him  not  guilty.  But  whatever  may  be  their  con- 
clusion, we  feel  the  utmost  confidence  that  the  prisoner,  though 
a  foreigner,  will  have  no  just  cause  to  complain  that  he  has  suf- 
fered  wrong  at  the  hands  of  an  American  jury. 

At  our  hands,  the  prisoner  has  a  right  to  require  ah  answer 
upon  the  facts  presented  by  his  papers,  whether  in  law  he  can 
properly  be  holden  to  a  trial.  We  have  had  no  choice  but  to 
examine  and  pronounce  upon  the  legal  character  of  those  facts, 
in  order  to  satisfy  ourselves  of  the  bearing  they  might  have  on 
the  novel  and  important  question  submitted.  That  examination 
has  led  to  the  conclusion  that  we  have  no  power  to  discharge 
the  prisoner. 

He  must,  therefore,  be  remanded,  to  take  his  trial  in  the 
•ordinary  forms  of  law. 

Ordered  accordingly. 

The  principal  case  attracted  great  attention  at  and  about  iShe  time  the  de- 
•dmon  of  Judge  Cowen  was  pronounced.    The  United  States  and  Great  Britain 
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were  really  the  two  contesting  parties.  The  latter  insisted  that  the  executive 
department  of  this  government  should  interpose,  and  require  the  judiciary  to 
release  McLeod  from  custody.  The  former  replied,  that  the  executive  did 
not  possess  the  authority  to  interfere  with  the  judicial  department,  and  to 
determine  in  effect  that  a  person  held  under  indictment  in  due  form,  found 
by  a  legally  constituted  grand  jury,  was  guilty  of  no  offense  punishable  under 
our  laws.  Upon  this  question  we  apprehend  that  there  can  be  little  doubt  of 
the  correctness  of  the  position  taken  by  the  government  of  the  United  States. 
The  gtult  or  innocence  of  an  accused  is  essentially  a  judicial  question.  This 
ordinarily  would  be  doubted  by  no  one.  In  the  principal  case  it  was  in- 
sisted, that  even  if  McLeod  had  participated  in  the  burning  of  the  Caroline 
and  the  killing  of  Durfee,  he  did  so  acting  under  the  command  of  his  sov- 
ereign, or  of  her  military  officers,  and  was  therefore  not  answerable  to  the 
judicial  tribunals  of  the  nation  in  which  these  acts  were  done.  If  this  were 
true,  it  constituted  nothing  but  matter  of  evidence  showing  that  under  the 
indictment  against  him  he  ought  to  be  acquitted.  In  response  to  this  evi- 
dence it  was  surely  competent  to  the  prosecution  to  offer  other  evidence,  if 
such  it  could  produce,  to  prove  that  the  accused  did  not  act  under  the  direc* 
tions  of  any  sovereign  or  other  power,  but  committed  the  acts  from  mere 
wantonness  and  malice.  In  this  view  of  the  case.  Great  Britain  never  coin* 
cided,  and  the  conviction  of  McLeod  would  doubtless  have  been  followed  by 
an  immediate  declaration  of  war  against  the  United  States. 

The  great  importance  and  notoriety  of  the  oase  tempted  Judge  Cowen  to 
the  consideration  of  questaons  which  no  doubt  were  fully  argued  before  him, 
but  which  were  not  at  all  necessary  to  be  determined.  Upon  these  questions 
he  would,  perhaps,  have  acted  more  wisely  had  he  expressed  no  opinion,  as 
it  was  manifest  that  the  prisoner  must  be  held  on  the  other  grounds  stated 
by  him. 

The  return  of  the  officer  showed  an  indictment  in  due  form  against  the 
prisoner,  accusing  him  of  the  crime  of  murder.  The  court  was  clearly  right 
in  deciding  that  this  was  ample  authority  for  retaining  the  defendant  in  cus- 
tody, and  that  his  guilt  or  innocence  must,  as  in  other  cases,  be  submitted  to 
h  jury  to  be  determined  under  the  instructions  of  the  trial  court.  The  ooort, 
on  habecu  carpus,  will  not  try  this  question  by  summoning  witnesses  before 
it,  nor  will  it  look  into  the  evidence  taken  before  the  grand  jury:  AfctUer  q/ 
MiUer,  1  Daly,  571;  People  v.  Martin,  1  Park.  C.  C.  180;  People  v.  liulUnf, 
6  Id.  81;  People  v.  Dixon,  3  Abb.  Pr.  398;  4  Park.  0.  0.  654;  Hurd  on  Habeas 
Corpus,  2d  ed.,  p.  436.  But  it  has  not  been  unusual  for  courts,  even  after 
indictment,  to  hear  affidavits  and  other  evidence  for  the  purpose  of  deter- 
mining whether  the  prisoner  ought  to  be  admitted  to  bail:  Hurd  on  Hab. 
Corp.  435,  437;  State  v.  HiU,  1  Const.  Rep.  242;  Street  v.  State,  43  Miss.  1; 
Ex  parte  Wray,  30  Id.  681;  Republic  v.  Wingate,  3  Brevard,  89;  Lvmy.  State, 
3  Port.  Ind.  393;  Lynde  v.  PeopU,  38  lU.  497;  SlcOe  v.  McNah,  20  N.  H.  160; 
Comnumweaith  v.  Euther/ord,  5  Band.  646;  Drury  v.  StaU,  25  Tex.  45; 
Ex  parU  Bryant,  34  Ala.  270;  PeopU  v.  Ilyler,  2  Park.  C.  C.  570.  But 
we  think  the  better  rule  is,  that  after  indictment  of  defendant,  and 
perhaps  after  his  being  committed  by  an  examining  magistrate,  the  court 
will,  on  habeas  corpus,  regard  him  as  guilty  of  the  offense  with  which  he  is 
charged,  and  will  not,  even  on  an  application  to  admit  him  to  bail  or  to  re* 
duce  the  amount  of  his  bail,  examine  the  evidence  for  the  purpose  of  deter- 
mining whether  he  is  probably  innocent,  and  ought  therefore  to  be  admitted 
to  bail  or  have  the  amount  of  his  bail  reduced,  unless  perhaps  in  very  ex* 
treme  and  peculiar  circumstances:  Ex  parte  Ryan,  44  Cal.  555;  Ex  parte 
Duncan,  53  Id.  410;  Territory  v.  Benoit,  I  Mart  La.  142;  StaU  t.  MiUs,  3 
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Dey.  421;  Hight  v  United  SUUea,  4  Morris,  4;  1  Bun'i  Trial,  810;  UnU^ 
States  V.  Buae,  3  Wash.  C.  C.  224;  People  y.  Tmder,  19  OO.  539;  Sx  parU 
Spradlend,  38  Ma  547. 

The  conolusions  of  Judge  Oowen  respecting  the  effect  of  the  statute  of  New 
York  regarding  habeaa  corpus  has  met  with  the  approval  of  the  courts  in  sub- 
sequent cases.  The  statute  does  not  confer  upon  the  courts  any  new  or 
additional  power  to  inquire  into  the  facts  upon  which  the  process  under 
which  the  prisoner  ia  held  was  founded:  Bennae  v.  Ptop'e,  4  Barb.  33.  The 
court  may,  however,  always  inquire  whether  the  court  issuing  its  process  or 
warrant  had  jurisdiction:  People  v.  Raweon,  61  Barb.  625;  Matter  qf  DMme, 
21  How.  Pr.  82;  5  Park.  C.  C.  65;  also  whether  the  process  is  legal  and  suffi- 
cient on  its  faoe,  and  whether  any  fact  occurring  since  its  issue  has  ter- 
minated its  effect,  as  lapse  of  time,  reversal  of  judgment,  or  granting  of  a 
pardon:  People  v.  CkuseU,  5  Hill,  168;  Greailtouae^e  ease,  2  Abb.  U.  S.  385; 
In  re  Edt/mom,  8  How.  Pr.  481.  Mere  formal  defects  in  the  process  have  ^ 
been  held  insufficient  to  warrant  the  discharge  of  the  prisoner:  Wiles  v.  ^^^ 
gy^  Brown^  ^  pi^^l^.^  Where  the  prisoner  is  shown  to  be  held  in  pursuance  of 
a  commitment  issued  after  an  examination  before  a  committing  magistrate, 
or  after  an  inquest  before  a  coroner,  the  court  may  look  into  the  depositions 
to  see  whether  the  facts  there  shown  justified  the  holding  of  the  prisoner  to 
answer,  or  whether  such  facts  will  not  warrant  the  admission  of  the  prisoner 
to  bail:  People  v.  Van  Home,  8  Barb.  163;  People  v.  Thompkins,  1  Ptok.  C. 
C.  235;  Pef^  v.  Beigler,  3  Id.  322. 

Nolle  Prosequi  can  not  be  entered  on  the  moticm  of  the  court  alone.  Its 
entry  requires  the  concurrence  of  the  court  and  the  prosecuting  officer.  It 
must  be  by  leave  of  the  former  granted  upon  the  application  of  the  latter: 
Thomasony.  DemotU,  9  Abb.  Pr.  243;  18  How.  Pr.  529. 

Mr.  Justice  Cowen  was,  we  think,  clearly  right  in  remanding  McLeod  for 
triaL  It  was  not  necessary,  and  scarcely  proper  for  him,  in  habeas  corpus^  to 
undertake  to  detennine  the  principles  of  law  which  ought  to  prevail  at  the 
trial  His  remarks  concerning  the  extent  to  which  McLeod  should  be  pro« 
tected  by  the  rules  of  international  law,  were  mere  dicta,  and  have,  so  far  as 
we  are  aware,  never  been  mentioned,  except  to  be  disapproved. 

The  acts  of  which  McLeod  was  accused  were  done  under  tho  direction  and 
by  the  authority  of  an  officer  of  Great  Britain,  and  they  were  afterwards  as- 
sumed, approved,  and  ratified  by  the  sovereign  power  of  that  nation.  Tho 
opinion  of  Mr.  Webster,  the  American  secretary  of  state,  was  that  after  such 
approval  the  "individuals  concerned  ought  not,  by  the  principles  of  public 
law,  and  the  general  usage  of  civilized  states,  to  be  holden  personally  respon- 
sible in  the  ordinary  tribunals  of  law  for  their  participation  in  it "  In  this 
view  the  most  eminent  American  jurists  seem  very  generally  to  concur: 
Halleck's  International  Law,  c.  14,  sees.  21-23;  1  Op.  Att'yGeu.  U.  S.  81; 
CarriHgton  v.  Ins.  Co,,  8  Pet.  522;  Tallmadge's  review,  26  Wend.  674;  4  Law 
Beporter,  169,  published  at  Boston,  September,  1841;  Bishop  on  Criminal 
Law,  sec.  132. 

To  prevent  any  further  conflict  between  the  state  and  national  authorities 
on  this  subject,  a  statute  was  passed  in  1842  (5  U.  S.  St.,  p.  5.39)  providing 
"that  either  of  the  justices  of  the  supreme  court  of  the  United  States,  or 
judge  of  any  district  court  of  the  United  States,  in  which  a  prisoner  is  con- 
fined, *  *  shall  have  power  to  grant  writs  of  habeas  corpus  in  all  cases  of 
•ny  prisoner  or  prisoners  in  jail  or  confinement,  where  he,  she,  or  they,  being 
subjects  or  citizens  of  a  foreign  state,  and  domiciled  therein,  shall  be  com- 
mitted or  confined,  or  in  custody,  under  or  by  any  authority  or  law,  or  process 
founded  thereon,  of  the  United  States  of  any  one  of  them,  for  or  on  account 
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of  any  act  dono  or  omitted  imder  any  alleged  right,  title,  authority,  privilege, 
protection,  or  exemption,  set  up  or  claimed  under  the  commission,  or  order^ 
or  sanction,  of  any  foreign  state  or  sovereignty,  the  validity  and  effect  whereof 
depend  upon  the  law  of  nations,  or  under  color  thereof,"  and  the  act  provides^ 
for  the  discharge  of  such  prisoner  from  custody  if  "it  appear  that  the  pria- 
oner  or  prisoners  is  or  are  entitled  to  be  discharged  from  such  confinement, 
commitment,  custody,  or  arrest,  for  or  by  reason  of  such  alleged  right,  title, 
authority,  privilege,  protection,  or  exemption,  so  set  up  and  claimed,  and  th» 
la^*s  of  nations  applicable  thereto." 

'* Among  European  writers  on  public  law,  there  seems  to  be  a  very  general 
unanimity  of  opinion.  Vattel  says  that  'on  all  occasions  susceptible  of 
doubt,  the  whole  nation,  the  individual,  and  especially  the  military,  are  ta 
submit  their  judgment  to  those  who  hold  the  reins  of  government.*  The  sov- 
ereign alone  is  to  be  held  guilty  for  the  acts  of  unlawful  war;  he  alone  is 
bound  to  repair  the  injuries,  and  not  thoee  who  act  under  his  authority.  '  The 
subjects,  and  in  particular  the  military,  are  innocent;  they  have  acted  only 
from  a  necessary  obedience.  *  Rutherf orth  says  that  even  in  an  imperfect  sort 
of  war,  '  what  the  members  do,  who  act  under  the  particular  direction  and 
authority  of  their  nation,  is,  by  the  law  of  nations,  no  personal  crime  in 
them;  they  can  not,  therefore,  be  punished  consistently  with  this  law,  for  any 
act  in  which  it  considers  them  only  as  the  instruments  and  the  nation  as  the 
agent.'  Burlamaqui  says  that  the  mere  presumption  of  the  will  of  the  sover- 
eign will  not  be  sufficient  to  excuse  a  governor,  or  any  other  officer,  for  com- 
mitting acts  of  war.  But  if  the  sovereign  ratify  such  acts,  this  approbatioD 
reflects  back  the  authority  of  the  sovereign  upon  the  acts,  and  so  oUiges  the 
whole  commonwealth:"  Halleck*s  Int.  Law,  c.  14,  sec.  24. . 

Mr.  Halleck  further  says  in  sec.  31,  c.  16:  "It  has  already  been  shown, 
in  speaking  of  seizures  and  reprisals,  that  the  hostile  acts  of  individuals, 
when  ratified  and  assumed  by  their  government,  are  to  be  regarded  as  the  boa* 
tile  acts  of  the  state.  These  acts  may  be  of  the  character  of  reprisals  or  of 
mixed  or  imperfect  war,  or  of  a  virtual  declaration  and  commencement  of 
solemn  war.  Such  acts,  however,  must  not  exceed  what  the  laws  of  war 
have  established  as  belligerent  rights  of  the  subjects  of  hoetile  states.  For 
anything  done  in  violation  of  the  laws  of  war,  the  individual  is  liable  to  pun* 
ishment.  So,  also,  for  any  act  within  the  rules  of  war,  not  authorised  or  as- 
sumed by  his  government,  as  the  act  of  the  state.  The  distinction  between 
the  two  cases  is  manifest,  and  should  never  be  lost  sight  of:  the  latter  is 
punishable  by  the  rules  of  civil  law,  while  the  former  is  an  offense  against  the 
laws  of  nations,  punishable  only  by  the  laws  and  usages  of  war.  The  taking 
of  property,  and  of  human  life,  in  the  one  case  would  be  robbery  and  mur- 
der,  punishable  under  the  local  laws;  while  in  the  other  case  the  same  acts 
might  be  fully  justifiable  as  the  lawful  exercise  of  belligerent  rights  under 
the  laws  of  nations." 


Stapfoed  v.  Bacon, 

(1  Hill,  53a.] 

AoooBD  AND  Satisfactign  procured  by  the  debtor's  willfully  misrepresent- 
ing or  suppressing  any  material  fact  in  the  statement  of  his  affiurs,  are 
void;  and  even  a  sealed  release  based  thereon  will  be  set  aside  in  equity. 

Orioinal  Debt  is  Discharged  if  the  debtor  effects  a  compromise,  and  gives 
the  note  of  a  third  person  in  payment  of  the  sum  fixed  by  the  com- 
prondsa* 
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Moral  Obuoation  to  Pat  the  Rbsidue  of  a  Debt  Discharged  by  Ao 
CORD  Ain>  Satisfaction  does  not  exist,  and,  therefore,  a  promise  to  pay 
snch  residue  can  not  be  enforced  by  action;  such  obligation  exists  when 
a  debt  is  discharged  by  the  provision  of  some  podtiye  law,  and  not  by 
the  act  of  the  parties. 

Promisb  to  Pat  a  Debt  Discharged  bt  Bankruptot  and  the  like,  must 
be  specially  pleaded. 

COMMUKIOATION  TO  A  STRANGER  OF  AN  InTENT  TO  PaT  A  DeBT  whlch  ha» 

been  dischai^ed,  is  not  available  to  the  creditor  as  a  promise  to  pay  him^ 
such  debt. 

Assumpsit.  Plea,  non  assumpsU,  and  accord  and  satisfaction. 
It  appeared  that  on  May  26,  1829,  a  debt  existed  in  favor  of 
plaintiff  of  two  thousand  four  hundred  and  seventy-nine  dollars 
and  nineteen  cents,  for  goods  sold  and  delivered;  that  defend- 
ant represented  himself  as  unable  to  pay  over  six  shillings  and 
eight  pence  to  the  pound;  that  a  compromise  was  accordingly 
effected  for  that  sum,  and  the  note  of  H.  Horton  &  Co.  was 
given  and  received  in  payment.  There  was  evidence  tending  to 
prove  that  the  compromise  was  procured  by  misrepresentations 
made  by  defendant  respecting  his  affairs;  and  that  after  it  was 
made  defendant  had  a  conversation  with  Job  Stafford,  a  son  of 
plaintiff,  who  had  been  plaintiff's  clerk  in  1825;  that  defendant 
in  such  conversation  told  Job,  that  plaintiff  had  acted  hand* 
somely,  and  that  he  would  pay  plaintiff  the  balance  when  he 
was  able.  Evidence  of  plaintiffs  ability  to  pay  at  and  before 
the  commencement  of  this  action  was  given.  A  motion  for  non- 
suit was  made,  on  the  grounds  stated  in  the  opinion;  but  it  was 
denied.  The  jury  was  instructed  that  if  the  compromise  was 
obtained  by  fraud,  or  if  the  defendant  promised  to  pay  the 
balance  when  able,  and  his  ability  to  pay  had  been  shown,  then 
the  verdict  ought  to  be  for  plaintiff.  The  juiy  found  for 
plaintiff.     Defendant  moved  for  a  new  trial. 

A.  Taber,  for  the  motion. 

J.  Lansing  and  If.  I.  Reynolds^  contra. 

By  CJourt,  Cowen,  J.  No  dispute  exists  on  the  original  ac- 
count. The  question  of  fraud  in  procuring  the  compromise 
was  prox>erly  submitted  to  the  jury;  and  were  this  the  only 
point,  their  finding  would  not  be  disturbed.  The  duty  of  a 
debtor  who  comes  for  a  discharge  on  part  payment,  is  cleai*.  If 
he  willfully  misrepresent  or  suppress  any  material  fact  in  the 
statement  of  hi»  affeurs,  the  accord  and  satisfaction  are  void; 
and  even  a  sealed  release  would  be  set  aside  in  equity.  The 
cases  on  this  point  are  cited  in  Carter  v.  Connelly  1  Whart  392, 
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and  the  niltt  well  expressed  by  Sergeant,  J.,  at  p.  397.  But, 
fraud  out  of  the  way,  there  is  no  doubt  the  original  debt  was 
discharged  by  the  compromise  and  payment  of  six  shillings  and 
eight  pence  on  the  pound.  The  note  of  H.  Horton  &  Co.  was 
received  expressly  in  satisfaction.  The  answer  set  up  by  the 
plaintiff  was,  that  the  defendant  had  subsequently  promised  to 
paj'  when  he  was  able.  This  is  resisted:  1.  On  the  ground  that 
the  special  promise  was  neither  declared  on  nor  replied;  and  2. 
That  it  was  void  for  want  of  consideration. 

The  only  ground  on  which  the  plaintiff  could  make  the 
promise  available,  was  the  moral  obligation  to  pay  a  debt  clearly 
extinguished;  and  the  point  of  pleading  was  entirely  settled  by 
this  court  in  Depuy  v.  SwaH,  3  Wend.  135  [20  Am.  Dec.  673]. 
There  the  defendant  had  been  discharged  under  the  two-third 
insolvent  act.  The  plaintiff  sued  on  a  negotiable  note  given 
previously  to  the  discharge,  alleging  also  a  new  and  absolute 
promise  to  the  payee,  who  sold  the  note  to  the  plaintiff.  This 
court  held  that  it  was  discharged;  that  the  subsequent  promise 
made  a  new  contract  on  which  the  payee  must  declare  specially 
or  reply  the  new  promise.  The  same  thing  was  repeated  in 
Moore  v.  Viele,  4  Wend.  420,  and  Wait  v.  Morris,  6  Id.  394.  A 
foriioriy  where  the  promise  is  conditional.  Penn  v.  Berniett,  4 
Camp.  205,  is  also  in  point.  The  plaintiff  declared  for  goods 
sold,  etc. ;  defense,  a  certificate  under  the  bankrupt  act;  answer, 
a  new  promise.  Lord  Ellenborough  told  the  jury  expressly, 
that  if  they  thought  the  new  promise  was  conditional,  the  plaint- 
iff could  not  recover,  because  he  had  not  declared  specially. 
Wait-  V.  Morris  was  the  case  of  a  conditional  promise,  after  an 
insolvent  discharge.  The  plaintiff  replied  a  subsequent  ratifi- 
cation of  the  promises  declared  on,  but  omitted  to  state  the 
condition;  nor  indeed,  perhaps,  was  even  an  absolute  promise 
replied  in  due  form.  This  court  held  a  replication  at  least 
essential;  and  granted  a  new  trial  with  leave  to  amend.  I 
need  not  stop  to  show  that  an  accord  and  satisfaction  is  a  still 
stronger  case  for  the  defendant.  It  is  a  conventional  discharge, 
the  same  as  a  release  or  actual  payment  of  the  whole.  In  the 
case  at  bar  the  point  was  distinctly  made,  that  evidence  of  the 
subsequent  promise  was  inadmissible  under  the  pleadings.  And 
yet  the  charge  was,  that  a  promise  to  pay  on  becoming  able, 
and  actual  ability,  would  entitle  the  plaintiff  to  a  verdict. 
Nearly  the  same  point  had  been  previously  made  on  the  motion 
to  nonsuit. 

The  abstract  question,  whether  moral  obligation  be  predicabla 
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of  a  debt  discharged  by  accord  and  satisfaction,  does  not  seem 
to  have  been  raised  very  distinctly  at  the  trial.  The  point  on 
the  motion  for  a  nonsuit  was:  "  There  is  no  evidence  for  which 
the  defendant  ought  to  be  put  upon  his  defense  on  the  ground 
of  a  subsequent  promise.*'  And  again,  after  the  close  of  the 
evidence — "  the  conversation  sworn  to  by  Job  Stafford,  was  not 
in  law  a  valid  or  binding  contract  or  promise."  Job  Stafford  ap- 
pears to  be  the  only  witness  who  spoke  to  the  promise.  A  mo- 
tion was  also  made  in  the  course  of  the  trial  to  strike  out  that 
part  of  his  testimony.  The  particular  ground,  viz.,  that  the 
debt  had  been  discharged,  was  not  mentioned;  and  the  alleged 
promise  is  now  assailed  for  three  reasons  besides  that,  viz., 
1.  As  varying  the  terms  of  the  written  compromise;  2.  As  be- 
ing nudum  pactum;  3.  As  not  made  either  to  the  plaintiff  or  his 
agent.  Strictly,  all  these  grounds  should  have  been  mentioned 
at  the  trial.  They  would  then  have  been  distinctly  seen,  per- 
haps allowed,  and  the  plaintiff's  counsel  or  the  judge  being 
made  aware  of  the  defects,  farther  evidence  might  have  been 
given  on  that  or  on  other  branches  of  the  case.  All  the  four 
points  now  made  are,  however,  included  in  the  general  objec- 
tion; and,  as  I  am  of  opinion  tJiat  there  must  be  a  new  trial  on 
another  ground,  and  the  points  were  discussed  on  the  argument, 
it  may  be  useful  to  examine  and  dispose  of  them. 

The  first  objection  is  obviously  without  any  foundation  in 
fact.  The  promise,  so  far  from  varying  the  terms  of  the  written 
compromise,  assumed  its  existence,  and  stipulated  to  pay  the 
balance.  The  second — ^that  the  promise  was  nudum  pactum — ^is 
nearly  identical  with  the  objection  that  no  moral  obligation  re- 
mained. That  it  was  made  neither  to  the  plaintiff  nor  his  agent 
is,  I  think,  a  fatal  objection.  A  mere  casual  expression  of  in- 
tention  to  pay,  made  to  a  stranger  after  a  man  has  been  dib- 
charged,  as  an  insolvent  for  instance,  would  clearly  be  unavail- 
able in  favor  of  the  creditor:  Moore  v.  Viele,  4t  Wend.  420,  422. 
In  this  case,  it  is  said,  if  made  to  a  third  person  it  may  be  good. 
There  is  no  doubt  of  that;  for  it  may  be  intended  that  it  should 
be  reported  to  the  creditor;  and  he  might,  in  such  case,  adopt 
the  act  of  the  stranger  in  receiving  it,  thus  making  him  his  agent. 
It  is  insisted  that  Job  Stafford  was  clerk  to  the  plaintiff,  and  in 
that  sense  his  agent.  But  I  can  not  find  proof  that  he  was  so 
when  the  promise  was  made,  though  there  is  evidence  that  he 
had  been  before,  in  1825.  Several  years,  however,  had  elapsed 
between  that  time  and  the  period  of  the  promise.  His  being  a 
son  of  the  plaintiff  was,  it  may  be,  a  circiunstance  with  the  jury 
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tkat  the  defendant  intended  his  promise  for  the  plaintiff,  who» 
therefore,  had  a  right  to  adopt  it.  The  promise  was  for  hi» 
benefit;  and  he  bringing  his  action  upon  it  may,  perhaps,  by 
this  act,  have  connected  himself  with  it.  Should  the  objection 
be  made  on  the  new  trial,  there  is  by  no  means  an  impossibility 
that  it  may  be  answered.  But  the  law  has  stood  ever  since 
Weeks  y.  Tybald,  Noy,  11,  that  the  communication  of  an  intent 
to  pay,  made  to  a  mere  stranger,  and  not  connected  with  the 
plaintiff  by  any  matter  before  or  after,  is  void:  Vide  Cole  v.  Cot-- 
Hngham,  8  Car.  &  P.  76. 

Whether  after  the  debt  was  discharged  by  an  accord  and  sat- 
isfaction, there  remained  any  moral  obligation  to  pay  the  bal- 
ance, will  perhaps  form  the  decisive  question,  at  least  in  one 
branch  of  the  cause.  I  think  there  did  not.  The  strongest  case 
for  the  plaintiff  is  that  of  an  insolvent  discharge  under  the  two- 
third  act,  on  the  petition  of  the  plaintiff.  There  it  is  held, 
enough  remains  to  sustain  a  new  promise:  McNair  v.  OUbert,  S 
Wend.  344.  But  this  is  a  discharge  by  provision  of  positive 
law.  Chitty  says  that ''  in  all  the  cases  in  which  a  moral  obliga- 
tion has  been  deemed  a  suficient  consideration  for  the  defend- 
ant's express  promise,  etc.,  nothing  but  the  provision  of  some 
positive  law  had  interposed  to  preclude  a  legal  remedy,  etc.^ 
until  the  defendant  expressly  promised:"  Chit,  on  Con.  12,  13, 
Phil.  ed.  of  1834.  It  is  not  necessary  to  go  over  the  cases. 
Many  are  collected  in  a  note  to  Edwards  v.  Darns,  16  Johns.  283, 
284,  in  support  of  the  proposition  thus  limited;  and  it  had  been 
before  the  publication  of  16  Johns,  adopted  in  substance  by 
Spencer,  J.,  in  Smith  t.  Ware,  13  Johns.  257,  269.  The  pro- 
priety, indeed  the  necessity  of  such  a  limitation,  is  shown  by 
Daggett,  J.,  in  Cook  v.  Bradley,  7  Conn.  57  [18  Am.  Dec.  79]; 
and  he  also  contends,  on  a  very  full  consideration  of  the  cases 
down  to  1828,  that  we  are  bound  to  it  by  legal  authority:  Vide 
also  Mills  V.  Wyman,  3  Pick.  207,  and  Eastwood  v.  Kenyon,  3 
Perry  &  Dav.  276. 

In  the  case  at  bar,  the  plaintiff  had  accepted  the  commercial 
paper  of  a  third  person,  expressly  in  satisfaction;  and  there 
seems  also  to  have  been  a  general  compromise  with  creditors,  in 
which  he  participated.  He  himself  had  virtually  promised  the 
defendant  and  the  other  creditors  to  consider  the  debt  discharged. 
The  moral  obligation  lies  much  on  his  side.  I  speak  not  of  the 
alleged  fraud  in  obtaining  the  receipt.  If  that  exist,  no  doubt 
the  defendant  is  liable;  and  had  that  alone  been  put  to  the  juiy» 
I  could  have  felt  no  dificulty.     There  were  circumstances  of 
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Buspicion  which  called  for  explanation.  But  looking  at  the 
form  in  which  the  case  was  put  to  the  jury,  they  may  have  based 
themselyes  entirely  on  the  promise  and  supposed  moral  obliga- 
tion of  the  defendant.  The  case  is  the  same  in  legal  effect  as  if 
the  debt  had  been  released  under  seal,  or  paid  in  full. 

When  a  debtor  is  voluntarily  and  fairly  discharged  by  his 
creditors,  it  must  be  left  to  his  option  whether  he  will  pay. 
Being  an  honest  man  and  becoming  able,  payment  would  be  a 
thing  of  course;  but  that  is  a  matter  of  mere  imperfect  obliga- 
tion which  the  law  can  not  act  upon  without  going  wide  of  its 
office,  and,  indeed,  dismissing  the  rule  which  calls  for  a  valuable 
consideration  in  any  case.  In  one  sense,  a  man  is  always  under 
a  moral  obligation  to  fulfill  a  fair  promise  whether  made  on  a 
consideration  or  not;  for  instance,  a  promise  of  charity  to  a 
stranger.  It  would  follow  from  the  proposition  in  question  as 
it  is  sometimes  put,  that,  in  the  case  supposed,  a  second  prom- 
ise might  be  sued  upon,  and  the  charity  enforced  by  execution. 

I  am  aware  that  the  conclusion  to  which  I  have  arrived  is  op- 
posed by  the  decision  in  Willing  v.  Peters,  12  Serg.  &  R.  177> 
decided  in  1824.  That  case  was  the  same  as  the  one  before  us. 
The  court  held  the  promise  binding,  and  likened  it  to  a  promise 
by  an  insolvent  discharged  under  the  two-third  act.  That  case» 
however,  was  questioned  in  the  very  court  which  decided  it,  and 
I  think  overturned,  by  the  late  case  of  Snevily  v.  Beed,  9  Watts, 
396,  401,  A.  D.  1840.  The  plaintiff  had  discharged  the  body  of 
the  defendant  from  custody  under  a  ca,  sa,,  and  he  after^ 
wards  promised  to  pay  the  debt.  Held,  that  no  moral  obliga- 
tion remained,  sufficient  to  sustain  the  promise. 

My  opinion  is,  that  a  new  trial  should  be  granted,  the  costs  to 
abide  the  event. 

New  trial  ordered. 

A  Moral  Obligation  will  be  a  Sufficisnt  Ck)NSii>ERATioK  for  a  prom- 
ise if  it  is  the  result  of  a  preoedent  legal  obligation  which  has  ceased  to  be 
enforceable  because  of  the  interposition  of  some  rule  of  law.  Thus,  if  pay- 
ments have  been  made  on  a  debt,  on  which  judgment  has  nevertheless  after- 
wards been  obtained  in  full,  because  of  the  default  of  defendant,  a  promise 
on  the  part  of  the  judgment  creditor  to  apply  the  payments  on  the  original 
debt,  in  discharge  of  the  judgment,  will  be  supported:  Cameron  v.  Fowler, 
5  Hill,  309;  but  i£  the  obligation  is  discharged,  as  by  an  accord  and  satisfac- 
tion, there  is  no  moral  obligation  remaining  sufficient  to  constitute  a  consid- 
eration: Platts  V.  WalrcUh,  H.  &  D.  61.  Further  as  to  what  will  be  a  suffi- 
dent  consideration,  see  Van  Der  Veer  v.  WiigJU^  6  Barb.  551,  citing  the 
principal  case.    See,  also.  Cook  v.  Bradley y  18  Am.  Dec.  79. 

Asf  Accord  akb  Satisfaction  obtained  through  fraudulent  misrepresenta- 
tioa  of  the  debtor  in  regard  to  the  state  of  his  affairs  is  void:  Dolsen  v.  Arnold^ 
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10  How.  Pr.  531,  citing  the  principal  case.  To  the  same  point  see  Reffnolda 
r.  French,  30  Am.  Deo.  456, 

A  Pbobosb  to  Pay  a  Debt  Disohaboed  in  Bankruftot  most,  in  New 
York,  be  declared  upon,  as  it  is  the  sabstantive  cause  of  action,  and  the  old 
debt  merely  the  consideration:  Duaenberry  v.  Hoyt,  14  Abb.  N.  S.  134;  45 
How.  148;  36  N.  Y.  Supr.  Ct  97.  A  distinction  has  been  taken  in  that  state 
between  this  case  and  that  of  a  promise  to  pay  a  debt  barred  by  the  statute  ci 
limitations.  The  distinction  is  based  upon  the  promise  that  notwithstanding 
the  bar  of  the  last  named  statute  the  original  legal  obligation  exists,  and 
that  the  reason  it  can  not  be  enforced  is  becaose  of  the  presumption  of  pay- 
ment ndsed  by  the  statute  from  the  lapse  of  time.  It  follows  cd  course  frcm 
this  premise,  that  the  new  promise  or  acknowledgment,  which  is  hot  evi- 
dence to  avoid  the  presumption  and  the  defense  arising  from  it,  need  not 
be  pleaded:  *  WcUHtu  v.  Stevens,  4  Barb.  174;  Bdd  v.  McNaughUm,  15  Id. 
183;  Philips  v.  PeUrs,  21  Id.  358.  The  objections  to  the  distinction  are  veiy 
evident. 

A  PBomsE  Madb  to  a  Stbakobb  can  not  be  availed  of:  ChinndL  ▼.  Chok^  t 
Hill,  488;  Wahenum  v.  Sherman,  9  N.  Y.  93. 


Waddell  v.  Cook. 

(2  Hill,  47.] 
QpnoER  Sblliko  thb  Entibe  rBOPEBTT  UNDEB  EXECUTION  against  one  oo- 
jtenant  thereof,  abuses  his  legal  authority  and  becomes  liable  as  a  tres- 
passer ah  inUio,  although  in  making  the  levy  he  was  authorized  to  take 
exclusive  possession  of  the  property. 

Tbbspass  against  a  marshal  for  seizing  and  selling  the  goods 
of  Cook  under  a  writ  against  Bowne,  Cook's  co-tenant.  The 
marshal,  instead  of  selling  Bowne's  interest,  sold  the  goods  as 
if  they  had  been  owned  by  Bowne  in  severalty.  Evidence  was. 
offered  tending  to  prove  Cook's  assent  to  the  sale.  Defendant 
asked  for  an  instruction  that  trespass  would  not  lie.  This  the 
court  refused,  and  told  the  jury  that  unless  Cook  consented  to 
the  sale,  he  was  entitled  to  recover  for  one  half  of  the  value  of 
the  property.  Verdict  for  the  plaintiff.  Defendant  prosecuted 
a  writ  of  error. 

8.  A,  CrapOy  for  the  plaintiff  in  error. 

A.  Cook,  in  person. 

By  Court,  Cowen,  J.  The  question  was  properly  submitted 
to  the  jury  by  the  court  below,  on  the  question  of  Cook's  assent 
to  the  sale.  There  being  no  consent,  we  Uiink  trespass  de  bonu 
was  properly  brought.  True,  the  taking  was  lawful.  The 
marshal  came,  by  the  levy,  into  the  place  of  Bowne,  the  co- 
tenant,  thus  acquiring  and  holding  the  possession.     So  far, 
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there  can  be  no  just  complaint;  and  it  would  seem  by  the  case 
of  Mersereau  v.  Norton,  15  Johns.  179,  that  though  the  mar- 
shal went  on  and  sold  the  whole  property,  yet  trespass  would 
not  lie  by  Cook  against  the  purchaser.  The  legal  effect  of  the 
sale  was  merely  to  vest  Bowne's  share  in  the  purchaser,  who 
thus  became  a  tenant  in  common  with  Cook;  and  so  not  liable 
in  trespass,  unless  he  destroyed  the  chattels:  Id.  179,  181. 
Chancellor  Kent  has  remarked  that  a  sale  of  the  whole  interest 
by  one  co-tenant  would  subject  him  to  either  trover  or  trespass 
at  the  suit  of  his  co-tenant:  2  Kent's  Com.  350,  note  b,  4th  ed. 
That  trover  wotdd  lie,  we  lately  held  in  White  v.  Osbom,  21 
Wend.  72;  and  vide  Barton  v.  WUliams,  5  Bam.  &  Aid.  395. 
It  is  said  that  none  of  the  cases  cited  by  Chancellor  Kent,  ex- 
cept Mersereau  v.  Norton^  wherein  judgment  was  against  the 
plaintiff,  were  actions  of  trespass;  and  that  seems  to  be  so.  I 
have  not,  however,  examined  them  very  particularly,  because  I 
have  come  to  the  conclusion  that  the  case  at  bar  depends  on 
considerations  other  than  those  which  pertain  to  the  mere  rela- 
tion of  one  tenant  in  common  or  joint  tenant  to  another.  The 
latter  may  take  the  exclusive  possession  of  the  chattel  in  respect 
to  his  common  title;  and  it  may  be  wrong  to  say  that  for  a 
mere  sale  he  shaU  be  liable  in  trespass.  But  the  sheriff  (or  here 
the  marshal)  acts  under  an  authority  in  law,  which,  though  it 
extends  to  a  total  dispossession  of  both  the  co-tenants  by  an 
execution  against  one,  yet  the  same  law  denies  him  the  right  to 
sell  the  entire  property.  In  attempting  to  do  so,  though  the 
act  be  nugatory,  yet  the  law  may  well  treat  it  as  such  an 
abuse  of  legal  authority  as  renders  him  a  trespasser  ab  initio. 
This  is  the  exact  case  of  Melville  v.  Brown,  15  Mass.  82,  which, 
though  it  does  not  appear  to  have  been  much  considered,  yet 
was  distinctly,  and  we  think  properly,  placed  by  the  court  on 
the  principle  mentioned. 
Judgment  affirmed. 

Upon  Exscution  against  One  Partner,  the  sheriff  may  seize  upon  and 
take  possession  of  the  partnership  property,  and  may,  after  a  sale  of  the  >n- 
cereet  of  the  judgment  debtor  therein,  deliver  possession  to  the  purchase^*: 
Walsh  V.  Adams,  3  Denio,  127.  By  parity  of  reason  the  sheriff  is  entitled  to 
take  iuto  his  custody  partnership  property,  by  virtue  of  an  attachment 
against  one  of  the  members  of  the  firm:  Ooll  v.  HinUm,  8  Abb.  122;  Smith  v. 
Orsen,  42  N.  Y.  136;  S.  C,  43  Barb.  190;  Hergman  v.  DeUUbach,  11  How. 
Pr.  47,  citing  the  principal  case.  As  to  what  is  a  proper  levy  on  partnership 
property,  where  the  satisfaction  of  the  private  debt  of  one  of  tiie  partner* 
\m  sought,  see  Morrison  v.  BlodgeU,  29  Am.  Dec.  653  and  note. 

A  Shbbiff  wao  Attbbifts  the  Sale  or  the  Entire  Propertt  upon 
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An  exeootioii  against  one  tenant  in  common  therein,  or  against  a  partner,  is 
liable  in  trespass  or  trover:  BcUes  v.  James,  3  Duer,  53;  Ryder  v.  OUbert,  16 
Hon,  166;  MabbeU  t.  WhUe,  12  N.  Y.  457,  dissenting  opinion;  Atkins  y.  Saa»- 
ioii,  77  Id.  200.  But  the  recovery  is  limited  to  the  value  of  the  share  of  the 
pUdntiff  in  the  property:  Dvnehart  v.  Wilwn,  15  Barb.  598.  In  the  case  of  a 
partnership  this  interest  is  to  be  determined  without  reference  to  the  solvency 
of  the  partnership,  or  to  the  state  of  its  accounts:  Berry  v.  Kelly,  4  Rob.  123. 
It  was  decided,  however,  in  Hull  v.  Camley,  11  N.  Y.  508;  S.  C,  1  Abb.  Pr. 
158,  reversing  same  case,  2  Ducr,  106,  that  the  sheriff  who  has  assumed  to  sell 
the  entire  interest  in  mortgaged  chattels,  upon  a  sale  under  execution  against 
the  mortgagor,  is  not  liable  to  the  mortgagee,  if  at  the  time  of  the  sale  the 
mortgagor  had  the  right  to  the  possession  of  the  goods  as  against  the  mort- 
gagee. Referring  to  the  cases  of  which  the  principal  case  is  a  type,  the  judge 
delivering  the  opinion  said:  *'The  cases  which  have  been  decided  respecting 
the  sales  of  the  goods  of  copartners  or  joint  owners,  upon  executions  against 
one  partner  or  joint  owner,  have  a  stronger  analogy  to  this  case,  but  I  think 
they  do  not  govern  it:  PlUUips  v.  Cook,  24  Weod.  389:  Waddell  v.  Cook,  2 
Hill,  47,  and  note;  Walch  v.  Adams,  3  Denio,  125.  All  the  partners  or  joint 
owners  have  an  equal  right  to  the  possession  with  the  one  against  whom  the 
execution  issues.  The  interruption  of  that  possession  is  an  injury  which  can 
be  only  justified  by  the  process.  By  assuming  to  sell  ,the  whole  interest 
when  the  authority  extends  only  to  an  aliquot  share,  and  delivering  posses- 
sion  to  the  purchaser  pursuant  to  such  sale,  the  other  owners  are  immediately 
divested  of  a  concurrent  right  of  possession.  The  authority  to  disturb  the 
possession  of  the  other  owners  is  conferred  by  law,  and  to  be  effectual  must 
be  exercised  in  the  manner  which  the  law  directs;  and  doing  it  in  any  other 
manner  is  an  abuse  of  authority,  and  renders  the  officer  a  trespasser  from  the 
beginning.  This  is  the  ground  upon  which  the  doctrine  is  placed  by  Judge 
Cowen,  in  Waddell  v.  Cook,  and  upon  this  principle  only  can  the  decision  be 
sustained.  In  the  case  under  review  there  is,  as  before  remarked,  no  disturb- 
ance of  any  present  right  of  possession.  The  mortgagee  is  in  the  same  pre- 
cise situation  after  the  sale  as  before.  No  possession  is  invaded  and  no  right 
isi  ilisturbed.  It  would  be  strange  if  in  such  a  case  a  trespass  had  been  com- 
mitted." 

Nor  will  trespass  lie  against  a  purchaser  at  a  sale  under  an  exeoutioQ 
against  one  tenant  in  common,  where  the  sheriff  assumes  to  sell  the  entira 
property:  Fiero  t.  BeUs,  2  Barb.  635,  distinguishing  the  principal  < 


United   States  v.  Whttb  et  al. 

[7  Hill,  69.] 

Statute  of  Limitations  does  not  Rhn  against  the  IJNrrsD  Stats8» 
although  they  sue  upon  a  note  or  cause  of  action  acquired  by  transfer 
from  a  private  person,  unless  the  statute  had  begun  to  run  before  such 
transfer  was  made. 

Plea  of  Non  Assumpsit  infra  Sex  Annos  is  not  any  answer  to  a  ooii|it 
in  a  promissory  note  payable  at  a  specified  time  after  date. 

If  a  Count  is  Bad  in  Substance,  the  defendant  must  prevail  though  hk 
plea  thereto  is  bad  and  is  demurred  to. 

If  Akt  One  Count  in  a  Declaration  is  Good,  a  demurrer  to  the  whola 
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declaraiioii  must  be  oyerroled  though  the  other  ooonts  are  bad  in  Bub- 

stance. 
KoTB  Patablk  "to  the  Obder  of  the  Indobseb's  Name,"  is  negotiable. 
JOTTED  States  may  Sub  in  theib  own  Name  on  a  note  indorsed  to  them, 

whether  it  is  negotiable  in  form  or  not 

Declabation  charging  defendants  as  makers  of  a  promissory 
note,  by  which  they  promised  to  pay  to  **  the  order  of  the  in- 
4orser'8  name,  at  the  Utica  bank,  eight  hundred  dollars  and 
twenty-five  cents,"  four  months  after  date.  The  first  count  de- 
4scribed  the  note  as  payable  to  the  order  of  the  person  who  should 
thereafter  indorse  it;  that,  when  made,  it  was  delivered  to 
Samuel  Adams,  who  thereafter  on  the  same  day  indorsed  it  pay- 
able to  plaintiffs  and  delivered  it  to  them.  The  second  count 
averred  the  making  of  the  note  and  set  out  a  copy  thereof; 
that  it  was  delivered  to  Adams,  who  indorsed  it  payable  to 
the  order  of  the  ''  Navy  commissioners  of  the  United  States,'' 
4md  then  delivered  it  to  the  plaintiffs;  that  the  note  was  made, 
executed,  indorsed,  and  delivered  as  aforesaid  for  the  sole  and 
proper  use  of  plaintiffs,  to  secure  an  antecedent  debt,  etc. 
The  second  plea  of  defendants  was  to  both  counts  actio  rum 
-accrevU  infra  sex  annoSy  etc. ;  the  third  plea  was  to  both  counts 
non  assumpaii  infra  sex  annos,  etc. ;  the  fifth  plea  was  to  the 
«ec6nd  count,  and  denied  that  part  thereof  which  stated  that  the 
note  was  made,  etc. ,  for  the  use  of  plaintiffs,  and  to  secure  an  an* 
tecedent  debt.  Plaintiffs  specially  demurred  to  each  plea.  De- 
iendants  joined  in  the  demurrer. 

J.  A.  Spencer,  United  States  district  attorney ,  for  the  plaintifb. 

0.  P.  Kirldandt  for  the  defendants. 

By  Court,  Cowen,  J.  The  first  question  arises  on  the  second 
and  third  pleas.  It  is  not  denied  that  the  plaintiffs  are  in  gen- 
eral privileged  against  the  statute  of  limitations:  Vide  United 
States  V.  Hoar,  2  Mason,  311;  Same  v.  Buford,  3  Pet.  12;  Peo- 
ple V.  Gilbert,  18  J!ohns.  227;  but  it  is  insisted  that  the  rule  does 
not  apply  to  a  claim  which  they  take  as  transferees  from  another, 
«ven  though  they  acquire  the  legal  interest,  and  are  therefore 
entitled  to  an  acidon  in  their  own  name.  This  would  no  doubt 
be  true,  if  the  statute  had  begun  to  run  against  the  claim  while 
it  was  in  the  hands  of  the  assignor;  but  in  the  case  at  bar  it  did 
not.  We  must  take  it  on  the  pleadings  that  the  plaintiffs  be- 
came holders  and  owners  of  the  note  before  it  fell  due.  They 
took  a  legal  right  in  a  demand  against  which  the  statute  might 
bave  run  in  the  hands  of  the  assignors,  had  it  (*ontinued  there 
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long  enougli.  But  the  statute  was  not  inherent  in  it,  any  more 
than  in  land  or  any  other  properiy  which  may  come  to  be  owned 
by  the  United  States:  Vide  United  States  v.  Buford,  3  Pet.  12, 
30.  The  third  plea  is  admitted  to  be  bad.  It  is  rum  assumpsit, 
infra,  etc.,  to  a  note  payable  after  date.  Though  the  de- 
murrer be  to  the  pleas,  and  they  bad,  yet  the  defendants  may 
still  prevail  if  the  counts  be  defective  in  substance.  The  second 
count  is  especially  assailed;  but  conceding  that  to  be  bad,  this 
is  not  enough  for  the  defendants'  purpose.  Upon  the  state  of 
pleading  it  is  sufficient  that  the  first  count  be  good;  for  the  pleas 
are  to  both.  The  objection  is  therefore  of  the  nature  of  a  de- 
murrer to  the  whole  declaration,  which  shall  stand  if  any  one 
count  be  good. 

The  first  count  sets  forth  that  the  defendants  made  and  de- 
livered their  promissory  note  to  Samuel  W.  Adams,  and 
thereby  promised  to  pay  to  the  order  of  the  person  who  should 
thereafter  indorse  said  note.  It  then  avers  an  indorsement  to  the 
plaintiffs  by  Adams.  This  clearly  entitles  the  plaintiffs  to  sue 
in  their  own  name,  and  would  have  entitled  an  ordinary  per- 
son. The  maker  of  a  note  may  bind  himself  to  the  bearer  gen- 
erally; and  a  promise  to  pay  such  bearer  as  shall  come  to  the 
possession  of  the  note  in  any  given  mode,  is  but  a  more  limited 
exercise  of  the  same  power.  It  is  like  making  a  note  payable  in 
blank,  which  maybe  filled  up  by  a  b&nafide  holder  with  his  own 
name;  indeed,  it  is  but  a  more  enlarged  form  of  the  ordinary 
promise  to  the  payee  or  order,  or  the  order  of  the  payee.  If  it 
could  have  effect  in  no  other  way,  we  should  hold  it  payable  to 
bearer  generally,  like  a  bill  payable  to  a  fictitious  payee  or  order: 
Oibson  V.  Mlnet,  1  H.  Bl.  569.  It  may,  says  Mr.  Chitty,  be  col- 
lected from  this  and  its  kindred  cases,  '*  that  any  words  in  a 
bill,  from  whence  it  can  be  inferred  that  the  person  making  it, 
or  any  other  party  to  it,  intended  it  to  be  negotiable,  will  give  it 
a  transferable  quality  against  that  person:"  Chit,  on  Bills,  218, 
Am.  ed.  of  1839. 

The  case  may  also  be  considered  in  another  point  of  view, 
even  if  this  note  be  not  strictly  negotiable,  but  stand  on  the 
footing  of  an  ordinary  chose  in  action.  The  defendants  have, 
by  the  form  of  the  paper,  given  power  to  any  one  by  indorsement 
to  make  an  assignment  of  the  debt,  or,  which  is  the  same  thing 
in  effect,  to  point  out  and  fix  the  payee.  This  assignment  is 
made  to  the  United  States,  which,  like  the  king  of  England  or 
the  x>eople  of  this  state,  may,  with  great  propriety,  and  in  anal- 
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ogj  to  the  yeiy  principle  which  forbids  the  statute  of  limitationB 
to  run  against  them,  in  virtue  of  their  prerogative,  take  the  lef^ 
interest  by  the  assignment  of  any  chose  in  action:  2  Bl.  Com. 
442;  United  States  v.  Du/ord,  3  Pet.  12,  30,  per  McLean,  J. 

On  the  whole,  we  can  not  bring  ourselves  to  doubt  that  the 
first  count  of  the  declaration  is  good.  This  disposes  of  the  sec- 
ond and  third  pleas.  They  are  both  bad;  and  can  not  escape 
the  consequence  of  being  so,  by  the  attack  which  has  been 
made  upon  the  declaration. 

We  come  now  to  a  consideration  of  the  fifth  plea,  which  is  to 
the  second  count  only.  The  demurrer  to  this  plea  involves  the 
same  course  of  inquiry  as  the  other  demurrers.  It  is  clearly 
bad  in  itself  for  duplicity;  but  claims  and  is  entitled  to  the  same 
privilege  with  the  other  pleas,  that  of  going  back  and  attacking 
the  count  which  it  professes  to  answer.  In  that  count,  the  note 
is  stated  as  being  payable  to  the  order  of  the  indorser's  name; 
and  the  interest  might  clearly  have  been  fixed  in  any  one  by  an 
indorsement  like  that  which  we  have  supposed  competent  to 
transfer  the  note  as  it  is  described  by  the  first  count.  We  think, 
however,  if  the  United  States  are  to  be  treated  as  an  ordinary 
person,  the  legal  interest  in  the  note  must  be  considered  as  hav* 
ing  stopped,  and  is  still  continuing  to  rest  in  the  navy  commis- 
sioners. The  order  of  Adams  runs  to  them ;  and  although  enough 
appears,  perhaps,  to  raise  an  equitable  interest  in  the  United 
States,  yet,  properly,  either  Adams  should  have  indorsed  and 
delivered  the  note  to  the  United  States,  or,  at  least,  the  navy 
commissioners  should  have  done  so  after  his  indorsement  to 
them.  We  want  to  see  a  legal  interest  in  the  i>arty  who  sues  a 
note.  It  is  not  enough  that  he  be  a  mere  cestui  que  trust  under 
a  special  indorsement  to  another. 

But  we  Uiink  the  second  count  contains  enough  to  show  an 
oral  assignment  to  the  United  States.  The  note  is  in  itself 
available,  as  against  the  makers,  in  the  name  of  any  actual  in- 
dorsee of  Adams  or  any  other.  He  made  his  order  in  favor  of 
the  navy  commissioners.  But  connected  with  this,  there  is  an 
averment  which  gives  another  character  to  the  whole  transac- 
tion. It  is,  that  all  this  machinery  was  originally  got  up  by 
makers,  indorser,  and  indorsees,  to  secure  a  debt  actually  due 
to  the  United  States;  and  that  the  note  was  made  and  imme- 
diately indorsed  to  the  commissioners,  but  delivered  to  the 
United  States  for  that  purpose.  In  short,  the  amount  of  the 
averment  is,  that  the  note,  though  not  in  form  payable  to  the 
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XTnited  States,  was  in  effect  assigned  to  them  on  the  very  day  of  its 
^te  for  a  valuable  consideration^  viz.,  the  precedent  debt  due 
from  some  one  to  them.  We  entertain  no  doubt,  on  reflection, 
that  the  United  States  hold  the  same  prerogatiye  for  the  purpose 
of  taking  by  assignment  the  legal  interest  in  a  chose  in  action, 
-as  the  king  or  queen  regent  of  England. 

The  result  is,  that  judgment  must  be  given  for  the  United 
States  upon  all  the  demurrers. 

Judgment  for  plaintiffs. 
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LeDTABD  V.  BUTL£B« 

[9  PAios't  Ohahoxbt,  183.) 
BoKA  Fn>B  MoBTOAOXB  OF  FRAUDULENT  Gkantbk  of  premises  oonyeyed  fai 
irand  of  erediton,  having  no  notice  of  the  fraud,  is  entitled  to  a  prefer- 
ence oirer  a  creditor  of  the  fraudulent  grantor  who  obtains  jndgment  and 
bays  in  the  premises  on  execution  after  the  fraudulent  oonvejranoe,  bat 
before  the  mortgage,  but  whose  deed  is  not  recorded  until  after  the 
mortgage  is  recorded,  although  part  of  the  amount  loaned  on  the  mort- 
gage is  not  paid  over  to  the  mortgagor  until  after  the  sheriff's  deed  is 
recorded. 

PUOBITT  iUCrWERM  PUBOHABBBS  FROM  FRAUDULENT  GrANTOR  and  fraodo- 

lent  grantee,  respectively,  is  with  him  who  first  records  his  deed. 
MOBIGAOBB  IS  PuBGHASBR  to  the  extent  of  his  interest  within  the  meaning 
of  the  statute  of  fraads. 

Appeal  from  a  decree  of  the  yice-chancellor  foreclosing  a  cer- 
tain mortgage  in  favor  of  the  complainant;  Snyder,  the  appellant, 
claiming  that  his  title  was  paramount  to  the  mortgage.  The 
mortgage  was  executed  to  the  complainant  in  1830,  and  duly 
recorded.  Part  of  the  money  loaned  on  the  mortgage  was  de- 
livered at  the  time  of  the  mortgage,  and  the  remainder  a  few 
weeks  afterwards.  Butler,  the  mortgagor,  was  in  possession  at 
the  time,  claiming  under  a  deed  from  his  father  executed  in 
1823.  After  that  deed  was  executed,  and  before  the  execution 
of  the  mortgage,  one  Morss,  a  creditor  of  the  father,  brought 
suit  and  recovered  judgment  against  him,  and  on  execution 
issued  thereon,  purchased  all  the  right,  title,  and  interest  of  his 
judgment  debtor  in  the  premises  in  dispute.  The  sheriff's  deed 
to  Moras  was  executed  and  recorded  about  a  week  after  the 
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recording  of  the  complainant's  mortgage.  Morss  afterwards 
brought  ejectment  and  recovered  possessipA  from  the  mortgagor, 
on  the  ground  that  the  Tatter's  deed  from  his  father  was  fraudu- 
lent and  void  against  Morss,  as  creditor  of  the  father.  Morss 
was  made  a  party  to  the  suit  for  foreclosure  subsequently 
brought  by  the  complainant,  and  in  his  answer  set  up  fraud  in 
the  deed  to  the  mortgagor.  Before  the  final  hearing,  Morss 
conveyed  to  Snyder,  who  was  made  a  party,  and  now  appeals 
from  the  decree  of  foreclosure. 

8.  Sherwood,  for  the  appellant. 

T.  T.  Payne,  for  the  respondent. 

By  Walwobth,  Chancellor.  The  equities  of  the  parties  are 
equal  in  this  case;  the  appellant  claiming  in  opposition  to  the 
fraudulent  deed,  and  the  respondent  being  a  bona  fide  mortgagee 
of  the,  premises  conveyed  by  that  deed,  without  notice  of  the 
fraud.  The  only  question  therefore,  is,  which  party  has  the 
better  legal  right.  On  that  question  I  have  no  doubt  as  to  the 
correctness  of  the  decision  of  the  vice-chancellor.  The  judg- 
ment and  proceedings  against  Giles  Butler,  subsequent  to  the 
deed  to  his  son,  could  not  be  constructive  notice  to  a  purchaser 
or  mortgagee  of  the  latter.  For  upon  searching  the  records 
and  finding  an  absolute  conveyance  from  the  father,  in  July, 
1823,  the  person  who  was  about  to  purchase  from  the  son,  or  to 
loan  money  to  him  upon  his  bond  and  mortgage,  would  not  be 
bound  to  go  further  and  search  the  records  for  the  purpose  of 
ascertaining  whether  subsequent  judgments  might  not  have  been 
recovered  against  the  father. 

The  case  of  Anderson  v.  Boberts,  in  the  court  for  the  correction 
of  errors,  18  Johns.  515  [9  Am.  Dec  235],  settles  the  question, 
that  a  bona  fide  purchaser  from  a  fraudulent  grantee  is  entitled 
to  a  preference  over  a  subsequent  purchaser  under  a  judgment 
against  the  fraudulent  grantor.  And  the  supreme  court,  in 
Jackson  v.  Ihry,  13  Id.  471,  decided  that  under  the  recording 
acts  the  priority  of  conveyances,  as  between  purchasers  deriv- 
ing title  under  the  fraudulent  grantor  and  the  fraudulent  grantee 
respectively,  had  reference  to  the  recording  of  such  conveyances. 
And  in  this  case  the  mortgage  to  the  complainant  was  executed 
and  put  on  record  several  days  before  the  sheriff's  deed  to  Morss 
was  executed  and  recorded. 

The  mortgage  having  been  in  fact  given  on  the  thirtieth  of  March 
for  the  whole  loan  of  one  thousand  three  hundred  dollars,  as 
agreed  for,  the  fact  that  a  part  of  the  money  was  not  paid  for 


Digitized  by 


Googit 


AprU.  1841.]  Shufelt  v.  Shufelt.  381 

some  few  days  thereafter  could  not  deprive  the  complamant  of 
the  benefit  of  the  securiiy  for  the  whole  sum  advanced  upon  the 
credit  of  that  securiiy.  And  a  mortgagee  is  a  purchaser,  to  the 
extent  of  his  interest  in  the  premises,  within  the  meaning  of  the 
term  purchaser  as  used  in  the  statute  of  frauds:  See  Chapman 
v.  Emery,  Cowp.  278;  White  v.  Buasey,  Prec.  in  Ch.  13;  Oar- 
diner  V.  Painter,  Seld.  Cas.  in  Ch.  66;  Cormick  v.  Drepand,  6 
Dow,  60;  Amb.  289;*  2  Venj.  272;«  FauUon  v.  Wiseman,  Noy, 
105. 

The  decree  appealed  &om  must  be  affirmed  with  costs.  And 
the  usual  direction  must  be  given,  that  if  the  premises  do  not 
sell  for  sufficient  to  satisfy  tiie  amount  due  on  the  mortgage, 
with  interest  and  costs,  the  appellant  must  pay  the  value  of  the 
use  and  occupation  of  the  property  from  the  time  of  his  appeal 
untQ  the  dcdivery  of  the  possession  to  the  purchaser  upon  the 
sale,  or  so  much  of  such  value  as  may  be  necessary  to  satisfy 
such  deficiency;  as  damages  for  the  delay  and  vexation  caused 
by  such  appeal. 

Bona  Fzdb  Pubohaser  from  Fkaudulkut  Oranteb,  Riosts  or:  See 
Friee  ▼.  Junlnn,  28  Am.  Deo.  685;  Booi  ▼.  French,  Id.  482;  Wineland  v. 
Coonce,  32  Id.  320;  Hood  ▼.  FahneMoek,  34  Id.  489,  and  eves  cited  in  the 
notes  thereto.  That  a  bona  fide  purchaser  from  a  frandnlent  grantee  of  prop- 
erty conveyed  in  f rand  of  creditors  gets  a  good  title,  is  a  point  to  which  the 
principal  case  is  cited  in  Sedgwick  y.  Place,  10  Kat.  Bank.  Beg.  37;  S.  C,  12 
Blatoh.  174;  JuUand  v.  Rathbone,  39  Barb.  103;  Hoyt  y.  Shelden,  3  Bos. 
297.  Where  the  equities  between  purchasers  of  Und  are  equal,  the  right  rests 
with  him  whose  conveyance  is  first  recorded:  Warner  v.  Blakeman,  36  Barb. 
520;  Fort  ▼.  Burch^  5  Denio,  194,  both  citing  the  principal  case.  In  Fort  v. 
Bmrchy  6  Barb.  74,  the  court  refer  with  approval  to  the  principle  recognized 
by  the  chancellor  in  Ledyard  v.  Butler^  that  the  records  are  a  part  of  the 
tUle,  and  that  purchasers  and  mortgagees  have  a  right  to  rely  on  the  records 
as  giving  a  true  history  of  the  title. 


Shufelt  v.  Shufelt. 

(9  Paxob's  Chaxosbt,  137.] 
JuDOMXNT  Dkbtob  18  EsTOPPED  BY  JiHX^MENT  CJoNPBSSED  voluntarily  to  an 
administrator  for  the  amount  of  a  note  signed  by  such  debtor,  found 
among  the  intestate's  papers,  without  intimating  that  he  has  any  defense 
thereto,  and  con  not  question  the  validity  of  such  judgment  by  showing 
that  the  note  was  founded  upon  an  illegal  consideration,  unless  he  can 
show  some  mistake. 

StrBSBQUBNT  MOBTOAOBS  CAN   NOT   QlTESTION  VaLIDITT   OF  JUDOBCENT  OOn- 

fe«ed  by  the  mortgagor,  which  constitutes  a  lien  upon  the  mortgaged 
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premises,  on  the  groand  of  tbe  illegality  of  the  consideration  of  the  in* 
debtedness  upon  which  such  judgment  is  founded,  where  the  mortgagor 
himself  could  not  file  a  bill  to  set  aside  the  judgment. 
MoBTaAOES  HAVING  Rbcovebkd  JUDGMENT  FOR  Pabt  of  tho  mortgage  debi- 
at  law  can  not  have  a  decree  of  foreclosure,  where  that  &ct  appears  by 
his  bill,  until  execution  on  such  judgment  has  been  returned  unsatisfied^ 
even  though  the  bill  is  tali^n  pro  con/esso. 

Appeal  from  a  decree  of  the  vice-chancellor.  The  bill  was 
filed  to  foreclose  a  certain  mortgage  given  by  J.  Shufelt  to  the 
complainant,  who  was  the  father  of  said  J.  Shufelt,  and  also 
prayed  a  decree  that  a  certain  prior  judgment  confessed  by  said 
J.  Shufelt  to  the  special  administrator  of  one  A.  Mynderse,  and 
now  owned  by  the  administrators  of  said  Mynderse,  who  were 
also  made  defendants,  be  released  and  canceled  by  the  said  ad- 
ministrators and  the  premises  discharged  from  the  lien  thereof, 
or  that  the  lien  of  said  judgment  be  postponed  to  the  complain- 
ant's mortgage,  the  premises  being  insufficient  to  satisfy  both, 
and  tl^e  mortgagor  being  alleged  to  be  insolvent.  The  ground 
upon  which  it  was  sought  to  have  the  judgment  canceled  was 
that  the  greater  part  of  the  indebtedness  upon  which  it  was 
founded  was  for  tickets  in  lotteries  in  oilier  states,  the  sale  of 
which  was  forbidden  by  the  laws  of  New  York.  The  other  facts 
as  to  the  confession  of  judgment  and  the  allegations  in  the  bill 
concerning  it,  sufficiently  appear  from  the  opinion.  Although 
the  complainant  alleged  that  no  proceedings  at  law  had  been 
instituted  for  the  recovery  of  the  mortgage  debt,  it  appeared  by 
the  bill  that  judgment  had  been  recovered  for  the  greater  part 
of  the  debt,  but  it  did  not  api>ear  that  execution  thereon  had 
been  issued  and  returned  unsatisfied,  which  the  defendants,  ad- 
ministrators of  Mynderse,  insisted  in  their  answer  precluded  a 
foreclosure.  The  said  defendants  also  set  out  the  facts  concern- 
ing the  confession  of  judgment  as  stated  in  the  opinion,  and  de- 
nied all  knowledge  of  the  consideration  of  the  notes  upon  which 
the  judgment  was  founded.  J.  Shufelt  permitted  the  bill  to  be 
taken  pro  confeaso  as  to  him,  and  v^as  examined  as  a  witness  for 
the  complainant,  against  the  defendants'  objection.  Other  facts 
appear  from  the  opinion.  Decree,  that  the  judgment,  except  as 
to  a  small  part  thereof,  was  not  a  preferable  lien  to  the  mortgage, 
but  the  mortgage  was  a  prior  lien,  and  that  there  be  a  reference 
to  ascertain  the  amount  due  on  the  mortgage.  The  defendant* 
appealed. 

A,  L,  Linn  and  A,  0.  Paige,  for  the  appellants. 

A,  Vd'nderpoel  and  W,  H,  Tobey,  for  the  respondent. 
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By  Walwobth,  ChanceUor.  It  is  not  important  in  this  ca86» 
to  examine  the  question  whether  Mjnderse,  one  of  the  admin- 
istratorsy  was  a  competent  witness  to  sustain  the  validity  of  the- 
judgment  due  to  the  estate  which  he  represented;  as  Uie  only 
material  fact  to  which  his  testimony  related  was  fully  proved  by 
Mr.  Linn.  This  last  witness  establishes  the  fact  that  the  de> 
fendant,  B.  I.  Mynderse,  as  the  special  administrator,  had  in 
his  possession  four  promissory  notes  given  by  J.  Shufelt  to  the^ 
decedent;  and  that  Shufelt,  upon  being  applied  to  by  such  ad- 
ministrator  to  pay  or  secure  those  notes,  voluntarily  consented 
to  give  the  judgment  in  question  for  the  amount  of  them.  Upon 
that  proof,  which  is  undisputed,  the  important  question  arises- 
whether  a  subsequent  mortgagee,  or  incumbrancer,  of  the  judg* 
ment  debtor  can  call  in  question  the  validity  of  that  judgment 
as  a  legal  lien  upon  the  real  estate  of  the  defendant  therein. 
And  the  conclusion  at  which  I  have  arrived  upon  that  point,  ren- 
ders it  also  unnecessary  for  me  to  decide  whether  the  defendant 
J.  Shufelt,  the  mortgagor,  who  had  suffered  the  bill  to  be  taken 
as  confessed,  was  a  competent  witness  for  his  father,  the  com- 
plainant, to  prove  the  allegation  in  his  bill  as  to  the  illegality 
of  the  transactions  which  constituted  the  consideration  of  the 
notes  for  which  this  judgment  was  afterwards  confessed. 

There  is  no  pretense  in  this  case  that  the  judgment  was  given 
in  consequence  of  any  fraudulent  or  collusive  agreement  be- 
tween  the  special  administrator  and  the  defendant  in  the  judg- 
ment, for  the  purpose  of  depriving  the  creditors  of  the  latter  of 
the  means  of  recovering  their  just  debts.  Nor  is  there  any  evi- 
dence to  show  that  the  special  administrator  knew,  or  had  any 
reason  to  suppose,  at  the  time  he  obtained  the  judgment  for 
these  notes,  that  they  were  not  legally  due  and  collectible. 
Neither  is  there  any  allegation  in  the  complainant's  bill,  that 
any  part  of  the  debt,  for  which  the  complainant's  mortgage  was 
given,  was  due  from  his  son  at  the  time  the  latter  confessed  th& 
judgment  in  favor  of  the  special  administrator;  or  that  the  son 
was  not  at  that  time  able  to  pay  all  his  debts,  in  addition  to  thia 
amount  claimed  to  be  due  to  thie  estate  of  A.  Mynderse.  And 
it  appears,  from  the  testimony,  that  the  complainant  took  th& 
morl^fage  with  full  knowledge  of  the  existence  of  the  judgment 
given  to  the  special  administrator;  and  that  the  mortgage  money,, 
exclusive  of  that  which  was  already  secured  by  the  bond  and 
warrant  of  the  tweniy-sixth  of  February,  1835,  was  advanced 
after  he  had  such  knowledge.  It  is  impossible  therefore  for 
any  one  to  wink  so  hard  as  not  to  see  that  the  advance  of  thi» 
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additional  one  thousand  two  hundred  dollars,  and  the  giving  of 
a  mortgage  sufSciently  large  to  cover  the  whole  value  of  the 
mortgaged  premises  exclusive  of  the  previous  mortgage  thereon, 
was  a  mere  device  to  enable  the  complainant  to  bring  this  suit 
for  the  purpose  of  contesting  the  validity  of  the  judgment  be- 
longing to  the  estate  of  A.  Mynderse;  the  payment  of  which 
the  defendant  in  the  judgment  could  not  successfully  resist  by 
a  suit  in  his  own  name.  In  other  words,  it  was  an  indirect  pur- 
chase, by  a  stranger  to  the  transaction,  of  the  privilege  of  bring- 
ing a  suit  in  this  court  to  set  aside  or  overreach  this  judgment, 
by  the  use  of  the  testimony  of  the  x)arty  against  whom  the 
judgment  was  recovered.  And  I  doubt  whether  a  court  of 
equiiy  ought  to  lend  its  aid  to  carry  into  effect  such  an  arrange- 
ment, imder  any  circumstances. 

In  the  ordinary  case  of  the  giving  of  an  usurious  mortgage, 
by  the  owner  of  the  mortgaged  premises,  the  statute  having  de- 
clared the  usurious  security  void,  the  owner  of  the  premises  of 
course  has  the  right  to  sell  his  property,  or  to  mort^fage  the 
same,  as  though  such  void  mortgage  had  never  existed.  And 
the  purchaser,  in  such  a  case,  necessarily  acquires  all  the  rights 
of  his  vendor  to  question  the  validity  of  the  usurious  securiiy. 
For  if  the  original  mortgagor  had  not  that  right,  the  premises 
would,  to  a  certain  extent,  be  rendered  inalienable  in  his  hands; 
notwithstanding  the  incumbrance  thereon  was  absolutely  void  as 
to  him.  He  may,  however,  if  he  thinks  proper  to  do  so,  elect 
to  affirm  the  usurious  mortgage,  by  selling  his  property  subject 
to  the  payment  or  to  the  lien  of  such  mortgage.  And  the  pur- 
chaser, in  that  case,  takes  the  equity  of  redemption  merely,  and 
can  not  question  the  validity  of  the  prior  mortgage  on  the 
ground  of  usury:  Oreen  v.  Kemp,  13  Mass.  516  [7  Am.  Dec. 
169];  Bridge  v.  Hubbard,  16  Id.  103  [8  Am.  Dec.  86].  But  in 
the  case  of  a  judgment,  like  the  present,  which  is  a  valid  and 
subsisting  debt  against  the  defendant,  and  a  lien  upon  his  real 
estate,  at  least  until  he  thinks  proper  to  institute  some  legal 
proceedings  to  set  aside  such  judgment,  there  is  a  manifest  im- 
propriety in  permitting  every  voluntary  purchaser,  or  mortgagee, 
of  any  portion  of  the  property  upon  which  such  judgment  is  a 
lien,  to  file,  a  bill  in  his  own  name  to  impeach  the  consideration 
of  that  judgment.  My  learned  predecessor.  Chancellor  £ent, 
in  the  case  of  French  v.  ShotweU,  5  Johns.  Ch.  567,  came  to 
the  conclusion  that  a  subsequent  purchaser,  who  was  aware  of 
the  existence  of  such  a  judgment  at  the  time  of  his  purchase, 
was  not  authorized  to  call  the  judgment  in  question  where  the 
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judgment  debtor  himself  did  not  think  proper  to  do  so.  He 
says,  ''  the  judgment  precludes  on  general  principles;  for  the 
purchaser  voluntarily  comes  in  under  the  judgment  pro  bono  et 
mcdo;  and  except  in  the  special  case  in  which  the  judgment  was 
confessed  coUusively  and  by  a  corrupt  agreement  to  defraud 
some  subsequent  purchaser,  a  case  hardly  to  be  supposed,  he 
must  take  the  lien  as  he  finds  it,  and  has  no  business  to  interfere 
with  the  contracts  of  other  people." 

I  am  aware  that  the  very  distmguished  counsel,  the  late  Mr. 
Henry,  who  filed  the  bill  and  argued  the  case  of  French  v.  Shot- 
toell,  was  not  satisfied  with  the  decision  of  the  chancellor  upon 
the  plea  in  that  case.  And  the  reporter  erred  in  supposing  tiiat 
there  was  an  appeal  from  the  chancellor's  decision  upon  the  re- 
hearing of  the  plea;  and  that  such  decision  was  affirmed  by  the 
court  of  dernier  ressort^  as  is  stated  in  the  report:  See  20  Johns. 
668.'  It  appears  from  the  printed  case,  and  from  the  opinion 
of  the  then  chief  justice  delivered  in  the  court  for  the  correction 
of  errors,  both  of  which  I  formerly  had  occasion  to  examine, 
that  the  only  appeal  was  from  the  decretal  order  of  August, 
1822,  overruling  certain  exceptions  to  the  defendant's  answer: 
See  6  Johns.  Gh.  235.'  And  the  complainant  having  lost  the 
right  to  appeal  from  the  order  allowing  the  plea,  by  his  neglect 
to  enter  his  appeal  within  fifteen  days,  his  counsel  attempted  to 
review  the  decision  of  the  chancellor  upon  the  plea,  under  the 
appeal  from  the  subsequent  order  of  August,  1822.  But  the 
chief  justice  stated  distinctly,  in  his  opinion,  that  the  court  for 
the  correction  of  errors  could  not  upon  that  appeal  examine  the 
correctness  of  the  plea;  and  that  the  appellate  court  was  con- 
fined to  the  question  a:rising  on  the  master's  report  upon  excep- 
tions to  the  answer.'  I  will  not  therefore  say  it  is  conclusively 
settled  that  a  subsequent  purchaser,  or  mortgagee,  can  in  no 
case  call  in  question  the  validity  of  a  judgment  volimtarily  con- 
fessed by  the  vendor  or  mortgagor  under  whom  he  claims  title. 
But  in  a  case  like  the  present,  where  an  individual  apparently 
indebted  to  the  estate  of  a  deceased  person,  upon  being  called 
on  by  the  representative  of  the  decedent  to  pay  or  secure  the 
debt,  voluntarily  confesses  a  judgment  for  the  amount,  with- 
out intimating  that  he  has  any  legal  or  equitable  defense  to 
the  debt  or  any  part  thereof,  I  think  the  debtor  himself  is 
estopped  from  questioning  the  validity  of  such  a  judgment,  in 
any  court,  unless  he  can  show  that  some  mistake  has  occurred; 
in  the  same  manner  as  he  would  be  estopped  if  the  judgment 
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had  been  recovered  against  him  in  an  ordinary  suit  at  law  for  the 
collection  of  the  debt.  This  bears  no  resemblance  to  the  com- 
mon case  of  giving  a  bond  and  warrant  to  secure  the  perform- 
ance of  an  agreement  for  an  usurious  loan,  or  where  the  judg- 
ment itself  constitutes  a  part  of  an  immoral  and  void  agreement; 
in  which  cases  this  court,  as  well  as  the  court  of  law  in  which 
tlie  judgment  has  been  entered,  may  set  the  same  aside  upon 
equitable  principles.  And  if  J.  Shufelt  himself  would  not  have 
been  authorized  to  file  a  bill  in  this  case  to  set  aside  the  judg- 
ment, on  account  of  the  alleged  illegality  of  the  consideration  of 
the  notes  which  constituted  the  original  indebtedness,  a  subse- 
quent grantee  or  mortgagee  of  the  property  upon  which  thai 
judgment  is  a  lien  certainly  can  not  question  the  validiiy  of  sooh 
lien. 

I  am  also  inclined  to  think  there  is  not  sufficient  on  the  face 
of  the  complainant's  bill  to  show  that  the  consideration  of  the 
notes  for  which  the  judgment  was  confessed  was  ill^gaL  For 
it  is  not  alleged  that  the  foreign  lottery  tickets,  for  which  those 
notes  were  given,  were  sold  in  this  state,  or  that  A.  Mynderse, 
at  the  time  of  such  sale,  resided  or  kept  his  lottery  office  in  the 
state  of  New  York.  But  this  is  a  mere  technical  defect;  as  the 
proof  shows  that  he  resided  at  Schenectady,  and  the  sales  of  the 
lottery  tickets  were  unquestionably  made  there,  from  whatever 
place  the  vendor  might  have  procured  them. 

There  is,  however,  a  substantial  and  fatal  defect  in  the  com- 
plainant's bill,  considering  it  as  a  bill  for  the  foreclosure  of  the 
mortgage  given  to  him  by  his  son.  For  it  appears  from  the  bill 
itself,  as  well  as  from  the  evidence  in  the  case,  that  the  com- 
plainant has  recovered  a  judgment  in  the  supreme  court  for 
more  than  two  thirds  of  the  debt  secui'ed  by  the  mortgage.  And 
the  statute  is  imperative,  that,  upon  a  bill  of  foreclosure,  if  it 
api)ears  that  any  judgment  has  been  obtained  in  a  suit  at  law 
for  the  moneys  demanded  by  such  bill,  or  any  part  thereof,  no 
proceedings  shall  be  had  in  such  case  imless  to  an  execution, 
against  the  property  of  the  defendant  in  such  judgment,  the 
sheriff  shall  have  returned  the  execution  unsatisfied,  in  whole  or 
in  part,  and  that  the  defendant  has  no  property  whereof  to 
satisfy  such  execution  except  the  mortgaged  premises:  2  B.  S. 
192,  sec.  146,  new  ed. ,  sec.  162.  The  judgment  of  the  com- 
plainant, which  was  entered  in  this  case  in  Februaiy,  1835,  is  a 
judgment  for  a  part  of  the  moneys  demanded  by  him  in  this  bill; 
for  the  recovery  and  satisfaction  of  which  moneys  he  seeks  a 
foreclosure  and  sale  of  the  mortgaged  premises.    In  such  a  case^ 
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as  this  court  has  recentlj  decided,  if  the  fact  of  the  recoveiy  of 
judgment  appears  in  the  bill,  the  complainant  must  go  still 
further  and  show  that  he  has  exhausted  his  remedy  at  law,  upon 
the  judgment;  or  the  defendants  in  the  foreclosure  suit  may 
demur  to  the  bill  on  that  account,  or  they  may  urge  that  objec- 
tion in  their  answer,  to  prevent  a  decree  of  foreclosure.  Or,  if 
this  objection  does  not  appear  upon  the  bill,  and  the  complain- 
ant has  falsely  alleged  that  no  proceedings  at  law  have  been 
had,  the  defendant  may  plead  the  recovery  of  such  judgment  in 
bar  of  the  foreclosure  suit:  The  North  River  Bank  v.  Bogers,  8 
Paige,  648.  And  if  the  fact  of  the  recovery  of  such  judg- 
ment appears  in  the  bill  itself,  the  court  can  not  make  a  decree 
of  foreclosure  until  the  execution  has  been  returned  unsatisfied; 
although  the  defendant  has  suffered  the  bill  to  be  taken  as  con- 
fessed against  him. 

For  these  reasons  the  decree  appealed  from  must  be  reversed, 
with  costs  to  the  appellants.  And  the  bill,  so  far  as  it  seeks  to 
call  in  question  the  validity  of  their  judgment  against  the  mort- 
gagor, or  to  affect  the  priority  of  the  lien  thereof  upon  the 
mortgaged  premises,  must  be  dismissed  absolutely  and  uncon- 
ditionally, with  costs  to  them.  But  so  far  as  it  seeks  a  fore- 
dosure  of  the  complainant's  mortgage,  it  must  be  dismissed  as 
to  all  the  defendants;  without  prejudice  to  his  right,  after  he 
shall  have  exhausted  his  remedy  at  law  upon  his  judgment  for 
the  recovery  of  the  part  of  the  mortgage  moneys  included  therein, 
to  file  a  new  bill  to  foreclose  and  obtain  satieifaction  of  his  mort- 
gage out  of  the  mortgaged  premises,  subject  to  the  prior  lien  of 
the  appellants  thereon,  by  virtue  of  their  judgment  and  the  lien 
of  the  mortgage  to  the  defendant  Mynderse  upon  the  same 
premises. 

Gbakteb  cam  not  Dispute  Validitt  of  Libn  Created  bt  Gkantob, 
When. — ^The  principle  stated  by  the  chancellor  in  the  coarse  of  his  opinion 
in  the  foregoing  case,  that  where  one  who  has  given  a  usurious  mortgage  on 
his  land  conveys  the  hiod  subject  to  the  mortgage,  his  grantee  can  not  set  up 
usury  in  the  mort^^e,  is  mere  dictum^  as  the  case  has  nothing  to  do  with 
usury;  but  the  principle  itself  is  well  settled,  and  Shvfdt  v.  ShvfeU  is  very 
frequently  cited  as  an  authority  to  support  it:  Hartley  v.  TcU/iam^  2  Abb. 
App.  Dec.  339;  S.  C,  1  Keyes,  227;  MerriU  v.  Millard,  3  Abb.  App.  Dec  293; 
S.  C,  4  Keyes,  214;  Knickerbocker  Life  Ins.  Co.  v.  NeUon,  7  Abb.  N.  C.  182; 
S.  C,  78  N.  y.  150;  Green  v.  Morse,  4  Barb.  330;  Morris  v.  Fl&yd,  6  Id.  134 
Schermtrhorn  v.  American  Life  Iiis.  etc.  Co.,  14  Id.  107;  Strong  v.  Strirkla^, 
S2  Id.  280;  Murrat/  v.  Barney,  34  Id.  340;  Berdan  v.  Sedgvjick,  40  Id.  302; 
Boot  V.  Wright,  21  Hun,  348;  Brown  v.  Hall,  5  Lans.  182;  Hartley  v.  Harti^ 
•tm,  24  N.  Y.  172;  Wells  v.  ChapTnan,  4  Sandf.  Ch.  330;  Hendemon  v.  BeUew 
45  Hi  325;   Valentine  v.  Fish,  Id.  408.    And  generally  the  defense  of  usury 
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can  be  made  only  by  one  who  is  in  privity  with  the  borrower:  Murray  ▼• 
Judson,  9  N.  T.  85;  WiUiams  y.  Tilt,  36  Id.  326,  also  citing  the  principal  case. 
But  where  one  who  has  made  a  usurious  mortgage  conveys  the  land  generally, 
or  free  of  the  mortgage,  the  grantee  may  set  up  the  defense  of  usury,  for  then 
he  is  in  privity  with  the  mortgagor:  Brooks  v.  Avery,  4  N.  Y.  229;  BuUardY, 
Raynor,  30  Id.  200;  Mather  v.  La^firom,  86  HL  521.  See  generally  as  to  who 
may  set  up  the  defense  of  usury:  Lloyd  v.  Keaeh,  7  Am.  De&  256  and  note; 
Warren  v.  CraJbtree,  10  Id.  51. 


MoBBiB  Canal  Company  v.  Emmett. 

[9  Paiob*!  Ohaxosbt,  168.] 
Vbndie  of  Land  is  not  Entitled  to  Deduction  fob  Defigienot  in  quan* 
tity  of  the  land  conveyed,  from  the  amount  of  the  bond  given  therefor, 
where  the  sale  is  per  averawnem,  or  for  a  gross  sum  for  the  whole  prem* 
ises,  and  not  at  a  stipulated  price  per  foot  or  acre,  the  land  being  de- 
scribed by  designated  boundaries,  followed  by  a  spedficatiou  of  the 
quantity,  unless  there  has  been  fraud  or  willful  misrepresentation  by  the 
vendor. 

Appeal  bom.  a  decree  of  the  assistant  vice-chanceUor  for  the 
foreclosure  of  a  certain  mortgage  given  by  the  defendants  for 
the  purchase  price  of  the  mortgaged  premises.  The  land  was  de- 
scribed in  the  deed  and  mortgage  as  lots  numbers  1, 2,  3  on  a  cer^ 
tain  map;  bounded  on  the  nortti  and  west  by  Water  and  Walnut 
streets,  on  the  south  by  the  land  of  a  third  party^  and  on  the 
east  by  lot  No.  4,  containing  together  in  front  on  Water  street 
and  in  rear  seventy-five  feet,  on  Walnut  street  seventy-five  feet, 
"  and  on  the  easterly  side  seveniy-five  feet,  more  or  less."  The 
defendants  claimed  a  deduction  from  the  amount  of  the  bond 
because  there  was  a  deficiency  of  five  feet  in  the  depth  of  the 
lots,  as  shown  by  a  survey.  The  deduction  was  disallowed,  and 
the  defendants  appealed. 

E.  J.  Wilson,  for  the  appellants. 

T.  W.  Tucker,  for  the  respondents. 

By  Walworth,  Chancellor.  The  assistant  vice-chancellor  waa 
unquestionably  right  in  refusing  to  make  any  deduction  from 
the  amotmt  of  the  bond  and  mortgage  in  this  case,  on  account 
of  the  alleged  deficiency  in  the  premises,  for  a  part  of  the  pur- 
chase money  of  which  these  securities  were  given.  The  sale  to 
Emmet  was  clearly  a  sale  per  aversionem,  as  it  was  called  in  the 
Roman  law;  that  is,  for  a  gross  sum  to  be  paid  for  the  whole 
premises,  and  not  at  a  specified  price  by  the  foot  or  acre.  In 
such  sales  the  purchaser  is  entitled  to  the  quantity  contained 
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within  the  designated  boundaries  of  the  grant,  be  it  more  or 
less;  without  reference  to  quantity  or  measure  of  the  premises 
which  is  mentioned  in  the  contract  or  convejance.  And  where 
there  has  been  no  fraud  or  misrepresentation  he  is  neither 
liable  for  a  surplus,  nor  entitled  to  a  deduction  on  account  of 
any  deficiency,  in  the  quantity  or  measure  of  the  premises 
mentioned  in  the  contract  or  deed:  Mann  t.  Pearson y  2  Johns. 
37;  Foioell  v.  Clark,  5  Mass.  355  [4  Am.  Dec.  67 1;  Beach 
V.  Stemesy  1  Aiken,  325.  The  rule  adopted  by  our  courts 
in  this  respect,  although  it  may  not  carry  into  effect  the  real  in- 
tention of  the  parties  in  all  cases,  is  calculated  to  prevent  litiga- 
tion. It  is  also  more  equitable  than  the  rule  of  the  civil  law; 
which,  in  such  cases,  gave  the  excess  to  the  purchaser,  without 
compensation,  where  the  property  was  sold  by  a  specific  descrip- 
tion followed  by  the  mention  of  the  quantity  or  measure;  al- 
though he  was  not  entitled  to  a  deduction  from  Hie  price  in  case  of 
a  deficiency:  Pothier  Cont.  de  Vente,  n.  251,  256.  The  civil 
code  of  Louisiana,  however,  has  placed  both  parties  to  the  con- 
tract upon  an  equality  in  this  respect;  by  declaring  that  there 
can  be  neither  increase  nor  diminution  of  price,  on  account  of 
disagreement  of  measure,  when  the  object  of  sale  is  designated 
by  the  adjoining  tenements  and  sold  from  boundary  to 
boundary:  Civ.  Code  La.,  art.  24,  71.  That  is  the  principle 
adopted  by  our  courts.  And  tmder  this  article  it  has  been  de- 
cided by  the  supreme  court  of  Louisiana,  that  where  several 
lots  were  sold  together,  designated  by  their  numbers  in  a 
particular  square,  and  with  reference  to  the  plan  of  the  allot- 
ment, although  the  depth  of  each  lot  was  specified,  and  fell 
short  of  the  mmiber  of  feet  mentioned  in  the  conveyance,  the 
purchaser  was  not  entitled  to  claim  a  diminution  of  the  price 
on  account  of  such  deficiency.  See  Kirhpatrick  v.  McMiUen,  14 
La.  497. 

The  cases  in  which  courts  of  equity  have  interfered  are  all  re- 
ferred to  by  Mr.  Justice  Story  in  Stebbins  v.  Eddy,  4  Mason, 
414;  and  it  is  only  necessary  for  me  to  cite  his  opinion  in 
that  case  as  containing  a  correct  exposition  of  the  law  on  this 
subject.  The  cases  in  which  equitable  relief  has  been  granted 
are  generally  those  in  which  the  sale  of  the  land  has  been  made 
bj  the  acre  or  the  foot;  or  where  there  has  been  fraud  or  willful 
misrepresentation  on  the  part  of  the  vendor,  to  induce  the  pur- 
chabcr  to  suppose  the  quantity  of  land  was  greater  than  it  ac- 
tually was.  In  the  case  under  consideration,  however,  there  is 
no  legation  or  proof  on  the  part  of  the  appellants  that  the 
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premises  were  sold  bj  the  foot,  or  that  the  price  to  be  paid  had 
any  reference  to  the  actual  depth  of  the  lots;  or  that  the  pur- 
chaser was  deceived  bj  any  misrepresentation  as  to  the  ntmiber 
of  feet  the  lots  extended  back  from  Water  street.  I  am  also 
inclined  to  think  the  words  **  more  or  less/'  with  which  the 
description  of  the  premises  concludes,  were  intended  to  apply 
to  the  depth  of  the  lots  upon  Walnut  street  as  well  as  upon 
the  easterly  line  of  the  premises;  thereby  clearly  indicating  that 
both  parties  to  the  conveyance  were  ignorant  of  the  actual 
depth  of  either  of  the  three  lots  conveyed. 
The  decree  appealed  from  must  therefore  be  afBrmed  with 


Beficiknot  nr  Quamtitt  or  Land,  vendee  is  not  generally  entitled  to  re* 
lief  in  case  of,  or  to  any  deduction  in,  the  price,  unless  the  sale  is  by  the  acre 
or  there  is  fraud  or  misrepresentation.  See  JoUife  v,  HUe,  1  Am.  Dea  519; 
Pendleton  v.  Stewart,  2  Id.  583;  McCoun  v.  Delany,  6  Id.  635;  Smith  v.  Evame, 
Id.  436;  Bond  v.  QuattUbaum,  10  Id.  702;  Johnston  v.  QuarUs,  22  Id.  163; 
especially  where  the  deficiency  is  slight:  King  v.  Bctrdeau^  10  Id.  312;  see, 
also,  Ndaon  v.*  Matt/iewa,  3  Id.  620.  But  where  the  sale  is  by  the  acre,  and 
there  is  an  unusual  deficiency,  equity  will  relieve:  Whaley  ▼.  Eliot,  10  Id, 
737;  see,  also,  Jopllng  v,  Doolejf,  24  Id.  450.  And  so  equity  will  reliere 
where  there  is  fraud  or  misrepresentation  on  the  part  of  the  vendor:  /¥m- 
gle  ▼.  Samuel,  13  Id.  214,  and  see  the  note  to  that  case.  The  doctrine  laid 
down  in  the  principal  case  on  this  point  is  approved  in  Noble  v.  Googms,  99 
Mass.  235;  Board  of  ComnUseioners  v.  Tovnger,  29  CaL  179,  and  Oram  v. 
Union  Bank,  42  Barb.  434.  It  is  referred  to  and  commented  on  alM>  in 
Edknapy.  Sealey,  14  K.  Y.  151,  where  Comstock,  J.,  says,  however,  that  the 
remarks  made  by  the  chancellor  to  the  effect  that  when  there  has  been  no 
fraud  or  misrepresentation,  the  purchaser  is  neither  liable  for  a  surplus  nor 
entitled  to  a  deduction  on  account  of  deficiency,  "were  unnecessary  to  the 
decision,"  and  "  not  made  upon  deliberation."  In  that  case  it  was  held  that 
a  court  of  equity  would  rescind  an  executory  contract  for  the  sale  of  land  on 
the  application  of  the  vendee  on  the  ground  of  a  considerable  mistake  in  the 
quantity,  though  the  land  was  described  by  metes  and  bounds,  and  the  words 
*'  more  or  less"  after  the  designation  of  quantity,  where  the  mistake  on  the 
purchaser's  part  was  caused  by  a  misrepresentation  by  the  vendor,  which  was 
not  fraudulently  made. 


Hawley  v.  Bradfobd. 

[0  Paiob'i  Ohakobst,  200.] 
Wdb  is  Entitled  to  Kiohts  of  Surety  for  Husband  where  she  mort- 
gages her  separate  estate  or  the  reversionary  interest  in  her  realty  to  se- 
cure his  debt,  but  not  where  she  joins  in  a  mortgage  of  his  land  for  his 
debt. 

DlOKASED  MoBTOAOOB*8  WiFE  IS  ENTITLED  TO  DoWER  IN  SUBPLUS  Only  of 

the  proceeds  of  the  mortgaged  premises,  after  paying  the  mortgage  debt 
and  costs  of  foreclosure,  where  she  has  joined  in  a  mortgage  of  lus  land 
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for  his  debt,  and  the  land  has  been  sold  on  foreclosore,  and  can  not  claup 
dower  in  the  whole  proceeds  against  judgment  creditors  of  the  husband; 
bat  her  interest  in  the  residue  is  free  of  any  charge  for  the  costs  of  a 
reference  to  determine  the  rights  of  the  creditors  therein. 

ExGEFTioHS  to  master's  report,  on  a  reference  to  ascertain  the 
respectiye  rights  of  the  defendants  in  the  surplus  of  moneys 
realized  on  a  foreclosure  sale  of  certain  premises,  under  a  mort- 
gage executed  by  one  Bradford,  the  owner  of  the  land,  in  which 
his  wife  joined.  Several  of  the  defendants  were  judgment 
creditors  of  Bradford,  having  liens  on  the  equiiy  of  redemption. 
Their  claims  exceeded  the  surplus  proceeds  after  paying  the 
mortgage,  and  the  question  was  as  to  whether  the  mortgagor's 
widow  was  entitled  to  dower  in  the  whole  proceeds  of  the  fore- 
closure sale,  provided  it  did  not  exceed  the  surplus  after  paying 
off  the  mortgage,  or  could  claim  her  dower  only  in  the  surplus 
after  paying  the  mortgage  and  costs.  The  master's  report  gave 
her  dower  only  in  the  surplus,  calculated  upon  the  principle  of 
life  annuities,  subject  to  a  deduction  for  a  proportionate  share  of 
the  costs  of  reference. 

31.  T.  Reynolds,  for  Mrs.  Bradford. 

James  McKovm,  for  the  creditors. 

By  Walwobth,  Chancellor.  It  is  settled  law  that  where  the 
wife  pledges  her  separate  estate,  or  the  reversionary  interest  in 
her  real  property,  for  the  debt  of  her  husband,  she  is  entitled  to 
ihe  ordinary  rights  and  privileges  of  a  sureiy:  Clancy's  Husb. 
and  Wife,  589;  Neimceuncz  v.  Gahn,  3  Paige,  GU;  S.  C. ,  11  Wend. 
312.  If  the  same  principle  is  to  be  applied  to  the  case  of  the 
wife  joining  in  a  mortgage  of  the  real  estate  of  the  husband,  for 
the  piupose  of  barring  her  contingent  right  of  dower  therein, 
the  claim  of  the  exceptant  in  this  case  must  be  sustained.  For 
the  equitable  claim  of  the  surety  to  have  the  mortgage  satisfied 
out  of  that  estate  or  interest  in  the  premises  which  belongs  to 
the  principal  debtor  alone,  is  entitled  to  a  preference,  over  the 
claims  of  the  subsequent  incumbrancers  to  have  their  debts  sat- 
isfied out  of  the  same  estate  or  interest  in  the  premises.*  I  am 
not  aware  of  any  decision,  however,  in  which  the  principle  of 
suretyship  lias  been  applied  to  a  case  like  the  present.  And  the 
two  cases  which  came  before  my  learned  predecessor,  Chancel- 
lox*  Kent,  were  disposed  of  upon  the  supposition  that  the  wife 
who  had  joined  the  husband  in  a  mortgage  of  his  estate  was  not 
entitled  to  have  such  mortgage  satisfied  out  of  the  husband's  in- 
terest in  the  premises  exclusively,  so  as  to  give  her  the  full  ben- 
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efit  of  her  dower  in  the  whole  premises,  and  not  in  fhe  equity  of 
redemption  merely:  Tabele  v.  Tabele  etal.,1  Johns.  Ch.  45;  Titus 
y.  NeiUon,  5  Id.  452.  Strictly  speaking,  the  wife  has  no  estate 
or  interest  in  the  lands  of  her  husband,  during  his  life,  which  is 
capable  of  being  mortgaged  or  pledged  for  the  payment  of  his 
debt.  Her  joining  in  the  mortgage,  therefore,  merely  operates 
by  way  of  release  or  extinguishment  of  her  future  claim  to  dower 
as  against  the  mortgagee,  if  she  survives  her  husband;  but  with- 
out impairing  her  contingent  right  of  dower  in  the  equiiy  of  re- 
demption. 

The  master  was,  therefore,  right  in  supposing  that  Mrs.  Brad- 
ford was  not  entitled  to  be  endowed  of  the  whole  proceeds  of 
the  mortgaged  premises,  but  only  of  the  surplus  which  remained 
after  paying  the  mortgage  debt  and  the  costs  of  foreclosure. 
Upon  the  authority  of  the  case  of  Tabele  y.  Tabele,  however,  she 
was  entitled  to  the  value  of  her  life  interest  in  one  third  of  such 
sturplus,  free  from  any  charge  thereon,  for  the  costs  of  the  ref- 
erence, as  between  her  and  the  creditors  of  the  husband.  The 
exception  must  be  allowed  to  that  extent  merely;  and  the  report 
must  be  modified  so  far  as  it  charges  her  portion  of  the  fund 
with  any  part  of  the  costs  of  the  reference.  Those  costs  must 
be  paid  out  of  the  residue  of  the  surplus  fund;  and  neither  party 
is  to  have  costs  as  against  the  other  upon  the  exception  to  the 
report.  An  order  to  distribute  the  sturplus  moneys  in  the  court, 
and  the  income,  if  any,  which  has  accrued  thereon,  will  be  en- 
tered according  to  the  principles  of  this  decision. 

Wms  Joining  in  Mostqaos  of  Hitsband's  Land,  effect  of,  as  to  dower: 
See  Papkin  v.  Bunutead,  5  Am.  Deo.  113;  St.  Clair  y.  Morris,  34  Id.  415, 
and  see  the  note  to  the  latter  case.  The  vridow  of  the  mortgagor  in  such  a 
case  is  entitled  to  dower  in  the  equity  of  redemption  only,  or  in  the  soridos 
only,  after  paying  off  the  mortgage:  Hotue  v.  Hou$e,  10  Paige  Oh.  165;  Mat' 
thew9  y.  Dvryte,  4  Eeyes,  535;  S.  C,  3  Abb.  App.  Dec.  221.  It  is  said,  how- 
ever,  in  Pro9t  y.  Peacock,  4  Edw.  Ch.  695,  to  be  doabtfol  whether  the  widow 
is  entitled  to  dower  in  the  surplus  on  a  foreclosure  sale  where  the  husband 
was  living  when  the  sale  took  place  and  for  a  considerable  time  afterwards. 
In  all  these  cases  Hatdey  v.  Bradford  is  cited  as  an  authority.  It  is  cited 
also  in  Church  v.  Church,  3  Sandf.  Ch.  438,  to  the  point  that  a  widow  is  not 
to  be  charged  with  any  part  of  the  costs  of  administering  a  fund  in  which  she 
has  a  dower  right. 

Wars  MoBTOAOiNO  heb  Sbpabats  Estate  to  secure  a  debt  of  her  hus- 
band is  'mtitled  to  all  the  rights  of  a  surety:  Vartie  v.  Underwood,  18  Barb. 
563;  Savage  v.  Winchester,  15  Gray,  456,  approving  the  dictum  in  the  pnad." 
pal  case. 
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Grakt  v.  Van  Schoonhoven. 

[0  f  AIQB'I  Ghakosbt,  350.] 

Ik  Appointment  of  Ouardiax  ab  litem  for  an  infant  defendant,  when 
the  father  is  complainant,  tbs  grandfather,  being  the  next  nearest  rela* 
tive  of  the  infant,  is  entitled  to  be  consulted. 

PxnnoK  FOB  Appointment  of  Guardian  ad  litem  for  an  infant  defend* 
ant  by  a  master  most  show  that  the  infant  has  been  served  with  process 
of  snbpoena  to  appear,  or  that  he  has  been  proceeded  against  as  an  ab* 
sentee  and  an  order  obtained  for  his  appearance  under  the  statute. 

Parties  haying  Ck>NFU0TiNO  Interests  oan  not  be  Joined  as  complain- 
ants in  a  suit. 

Bill  Filed  by  Husband  nr  the  Name  of  Himself  and  Wife  is  consid- 
ered his  bill  merely,  and  a  decree  in  such  suit  is  not  binding  on  the  wife 
in  any  future  litigation. 

Wife  should  be  Mads  Defendant  in  Suit  Brouoht  bt  Husband  to  set 
aside  a  conveyance  of  property  to  trustees  for  her  separate  use  for  life, 
with  remainder  to  her  children;  and  if  she  is  joined  as  complainant  in  a 
suit  brought  against  the  trustees  and  the  infant  children,  the  latter  should 
be  permitted  by  their  guardian  ad  litem  to  pat  in  a  special  answer  for  the 
purpose  of  raiBing  the  objection  and  compelling  the  complainant  to 
amend  by  making  the  wife  defendant. 

Bill  filed  by  husband  and  wife  against  their  infant  children 
and  certain  trustees,  to  set  aside  a  conveyance  to  the  trustees  for 
the  benefit  of  said  infants.  The  grandfather  of  the  children, 
upon  petition  to  the  chancellor  showing  that  the  father  was  pro- 
ceeding in  hostility  to  the  children,  obtained  an  order  for  the 
apx>ointment  of  a  guardian  ad  litem,  but  before  the  order  was  en- 
tered, a  creditor  of  the  father  not  related  to  said  infants,  applied 
to  the  master,  without  the  knowledge  of  any  of  the  other  relatives 
of  the  children,  the  application  being  prepared  by  the  complain- 
ant's solicitor,  and  procured  the  appointment  of  another  person 
18  guardian  ad  lUerriy  who  immediately  put  in  a  general  answer. 
The  grandfather  then  filed  a  petition  showing  these  facts  and 
asking  that  the  appointment  be  set  aside.  Other  facts  appear 
from  the  opinior. 

O.  W.  Kirtland,  for  the  petitioner. 

Cyrus  Stevens,  for  the  complainants. 

By  Walwobth,  Chancellor.  In  the  appointment  of  a  guar- 
dian ad  litem  for  infant  defendants,  the  court  should  always 
select  such  person  for  that  purpose  as  will  be  most  likely  to 
protect  the  rights  of  the  infants.  And  in  this  case,  where  the 
natural  guardian  and  protector  of  his  children  is  himself  the 
complainant  and  prosecuting  his  suit  against  them,  their  grand« 
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father,  who  is  their  next  nearest  relative,  and  who  has  assumed 
the  burden  of  their  defense,  is  entitled  to  be  heard  in  the  se- 
lection of  a  guardian  ad  lilem  for  that  purpose,  in  whom  he  has 
confidence,  and  with  whom  he  can  communicate  freely  on  the 
subject.  If  the  appointment  in  this  case  was,  therefore,  strictly 
regular,  it  would  be  almost  a  matter  of  course  to  grant  the 
prayer  of  this  petition,  even  without  the  advice  of  the  coimsel 
employed  for  tiie  defense,  that  it  is  of  importance  to  the  in- 
terests of  the  infants. 

The  appointment  by  the  master,  moreover,  was  not  strictly 
regular,  independent  of  the  objection  that  the  person  who  ap- 
plied for  the  appointment  was  rather  the  friend  of  the  com- 
plainant, and  interested  in  his  success,  than  the  friend  of  the 
infants,  and  solicitous  that  they  should  succeed  in  their  defense. 
To  authorize  the  appointment  of  a  guardian  od  lUem  of  an  in- 
fant defendant,  by  an  order  of  course,  upon  the  certificate  of  a 
vice-chancellor  or  special  master,  under  the  provisions  of  the 
one  hundred  and  forty-sixth  rule,  the  petition  should  distinctly 
show  an  authority  to  make  the  appointment  on  the  ground  that 
the  in&nt  had  been  served  with  process  of  subpoena  to  appear 
in  the  stiit,  or  that  he  had  been  proceeded  against  as  an  ab- 
sentee, and  an  order  obtained  for  his  appearance  under  the 
statute.  But  the  petition,  upon  which  the  common  order  was 
obtained  in  this  case,  merely  stated  that  a  bill  had  been  filed 
against  the  infant  defendants,  who  were  residents  of  the  state 
of  Vermont;  without  showing  that  they  had  been  served  with 
process  in  this  state,  or  that  an  order  for  their  appearance  as 
absentees  had  been  obtained,  and  served,  or  published,  so  as  to 
authorize  the  master  to  nominate  a  guardian  ad  litem  for  them. 

It  may  also  be  necessary  for  the  infants  to  put  in  a  special 
answer,  in  this  case,  for  the  purpose  of  protecting  their  rights 
and  putting  in  issue  facts  material  to  their  defense.  And  I  am 
inclined  to  think  there  is  sufficient  on  the  papers  before  me  to 
show  that  a  special  answer  should  have  been  put  in,  for  the  pur- 
pose of  raising  the  objection  that  these  complainants  are  improp- 
erly joined  and  are  not  before  the  court  in  such  a  manner  as  to 
authorize  a  final  decree  disposiag  of  the  case  upon  its  merits. 

Persons  having  adverse  or  conflicting  interests  in  reference  to 
the  subject-matter  of  the  litigation,  ought  not  to  join  as  com- 
plainants in  the  suit:  See  Davies  v.Quarterman,  5  Lond.  Jur.  93. 
And  where  a  bill  is  filed  by  the  husband,  in  the  name  of  him- 
self and  wife,  it  is  considered  the  bill  of  the  husband  merely; 
BO  that  the  decree  made  in  such  suit  is  not  binding  upon  the 


Digitized  by 


Googit 


Aug.  1841.]       iiRANT  V.  Van  Sohoonhoven.  395 

wife  in  any  fatore  litigation:  Reeve  y.  DaXby^  2  Sim.  ft  Stu. 
464;  Wake  v.  Parker,  2  Keen,  73;  England  v.  Downs,  1  BeaT. 
96;  Owden  y.  Campbell,  8  Sim.  551.  For  that  reason  where 
a  bill  is  filed  by  the  husband  and  wife  in  regard  to  her  sep- 
arate eetate,  in  which  the  husband  has  no  common  interest 
with  her,  the  defendants,  if  they  think  proper  to  do  so,  may 
insist  that  the  wife  shall  prosecute  in  her  name  by  her  next 
friend;  so  that  the  defendant  may  not  be  subjected  to  the  ex- 
pense of  a  further  litigation  in  case  they  succeed  in  their  de- 
fense to  this  suit.  On  the  other  hand,  if  the  husband  seeks  to 
depriye  his  wife  of  an  estate  held  in  trust  for  her  separate  use, 
he  can  not  obtain  a  decree  for  that  purpose  by  joining  her  as  a 
complainant  with  himself  in  his  suit  against  her  trustees;  but 
should  make  her  a  party  defendant  in  such  suit. 

Here,  so  far  as  I  can  understand  the  case  upon  the  papers  be- 
fore me,  the  father  of  these  infant  defendants  has  filed  his  bill 
to  set  aside  a  conyeyance  of  property  to  trustees,  for  the  sepa- 
rate use  of  his  wife  for  life,  with  remainder  to  her  children.  If 
so,  she  has  an  interest  adyerse  to  him  in  the  subject-matter  of 
this  litigation,  and  should  haye  been  made  a  defendant  in  the 
suit,  instead  of  a  complainant.  And  the  infants  should  be  per- 
mitted to  put  in  a  special  answer,  to  enable  their  guardian  ad 
lUem  to  insist  upon  this  objection,  for  the  purpose  of  compelling 
the  complainant  to  amend  his  bill  accordingly;  so  that  a  final 
decree  in  the  cause  may  be  made  at  the  hearing,  upon  the  merits, 
instead  of  haying  the  bill  dismissed  upon  this  matter  of  form 
merely,  and  thereby  subjecting  the  infants  to  the  expense  of 
making  their  defense  a  second  time. 

The  guardian  appointed  upon  the  certificate  of  the  master,  un- 
der the  defectiye  petition,  must  therefore  be  discharged;  and  the 
guardian  ad  litem,  heretofore  appointed  by  the  special  order  of 
the  court,  must  be  permitted  to  put  in  a  new  answer  within  the 
usual  time  after  service  of  a  copy  of  the  complainant's  bill  upon 
him. 

Bill  Filkd  bt  Hitsband  and  Wife  for  her  separate  estate  is  cousidered 
his  bill,  and  she  is  not  bound  thereby:  Sherman  y.  Bumham,  6  Barb.' 412; 
Rowland  v.  Fort  Edward  Paper  Mill  Co,,  8  How.  Pr.  508;  Alston  v.  Jone$, 
3  Barb.  Ch.  401;  Ackley  v.  Tarbox,  31  N.  Y.  666;  S.  C,  in  court  below,  29 
Barb.  517.  The  wife  should,  therefore,  sue  alone  by  a  next  friend  other  tlian 
her  hnsbcmd  in  such  a  case:  Sherman  v.  Bumham^  6  Barb.  412;  AckUy  y. 
Tairbox,  29  Id.  516;  S.  C,  in  court  of  appeals,  31  N.  Y.  564;  Brownson  y. 
Oiford,  8  flow.  Pr.  394;  Cook  v.  liawdon,  6  Id.  234;  Smith  v.  Kearney,  9  Id. 
468.  Where  a  bill  is  filed  by  the  husband,  respecting  the  wife's  separate 
estate,  and  hia  interest  is  adverse  to  hers,  as  in  the  principal  case,  she  should 
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be  made  a  ijorty  defendant.  AUton  v.  Jones^  3  Barb.  Ch.  401;  Hammond  y. 
Pennock,  61  N.  Y.  159.  In  all  these  oases,  Grant  v.  Van  Sehoonhoven  is  cited 
as  authority. 

Pabties  whose  Interests  abs  Advebse  can  not  be  Joined  as  com- 
plainants  in  a  bill:  McMahon  v.  Haukr,  3  Daly,  117;  Struppmati  v.  MuUer^ 
52  How.  Pr.  217;  4  Blatch.  433,  citing  the  principal  case. 

Appointment  or  Ocabdian  ad  litem.— The  doctrine  of  the  principal 
cose  on  this  point  is  held  not  to  apply  to  an  appointment  of  a  guardian  ad 
Utemj  which  is  made  by  the  court  and  regulated  by  statute:  Varian  v.  SlevenSf 
2  Duer,  637. 


Gabpenteb  v.  GBiFFm  AND  Sfenoeb. 

[9  PaZOE'8  OHAHOfeBT,  810.] 

U2n>BR  Lease  of  Fabm  with  the  Cows  and  Sheep  therecm  for  a  tenn 
of  years  at  an  annual  rent,  with  the  following  stipulati(m:  "Cows  of 
equal  age  and  quality  to  be  returned  at  the  end  of  the  said  term,  and  also 
the  sheep;**  the  property  in  the  cows  and  sheep  on  the  farm  during  the 
term,  whether  they  be  the  same  as  those  originally  received,  or  others 
purchased  by  the  tenant  in  lieu  of  those  which  have  been  sold,  is  in  the 
tenant,  and  the  same  may  be  seized  and  sold  by  his  creditors,  and  the 
lessor  can  not  restrain  such  seizure  and  sale,  without  a  provision  in  the 
lease  reserving  to  him  a  lien  on  the  stock  on  the  farm. 

Application  for  dissolution  of  an  injunction.  The  defendant 
Spencer  leased  of  one  Fowler  in  1836,  for  the  term  of  five  years 
at  an  annual  rent;  a  certain  farm,  with  the  sheep  thereon  and 
thirty  cows,  with  the  following  stipulation:  "  Cows  of  equal  age 
and  quality  to  be  returned  at  the  end  of  the  said  term,  and  also 
the  sheep."  The  complainant  subsequently  pxu*chased  the  farm 
of  Fowler  with  his  interest  in  the  stock,  etc.  In  1839  the  defend- 
ant Griffin,  a  judgment  creditor  of  Spencer,  levied  on  the  cows 
on  the  farm,  together  with  the  hay,  farming  and  daily  utensils, 
etc.,  when  the  complainant  filed  his  bill  and  obtained  against 
both  defendants  an  injunction  restraining  any  sale  or  disposi- 
tion of  the  property,  which  injunction  the  defendants  now  ask 
to  have  dissolved.  It  appeared  that  eight  of  the  cows  levied  on 
were  placed  on  the  farm  by  Fowler,  and  nine  others  were  either 
raised  on  the  farm  or  procured  with  the  proceeds  of  cows  and 
sheep  sold.  The  remaining  tweniy  had  been  purchased  by 
Spencer  with  his  own  funds. 

C.  Stevens,  for  the  complainant. 

B.  H.  OilleU,  for  the  defendants. 

By  Walwobth,  Chancellor.  Upon  the  hearing  of  this  appli- 
cation the  injunction  was  directed  to  be  dissolved  so  &r  as  re> 
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lated  to  the  hay,  farming  tools,  and  daiiy  utensils;  as  to  which 
there  was  no  pretense  of  claim  on  the  part  of  the  complainant 
under  the  lease.  The  only  question,  therefore,  which  remains 
for  consideration  relates  to  the  cows;  upon  which  Carpenter 
claims  a  specific  lien,  by  virtue  of  the  contract  which  is  supposed 
to  be  created  by  the  provisions  of  the  lease  relative  to  the  cows 
and  sheep. 

If  the  lease  had  contained  a  stipulation  that  the  same  stock 
put  upon  the  farm  by  Fowler  should  be  returned  at  the  expira- 
tion of  the  term,  there  could  have  been  no  doubt  as  to  the  com- 
plainant's equitable  right  to  restrain  the  defendant  Spencer  from 
selling  or  otherwise  disposing  of  the  eight  cows  which  are  a  i)art 
of  those  leased  to  him,  or  any  other  cows,  now  on  the  farm,  pur- 
chased with  the  proceeds  of  the  original  cows  which  had  been 
sold  by  the  lessee  without  authority.  I  infer  from  the  terms  of 
the  lease,  however,  that  it  was  not  contemplated  by  the  parties 
to  that  instrument  that  the  same  cows  which  were  leased  with 
the  farm  should  be  returned  at  the  end  of  the  five  years;  but 
that  the  lessee  should  return  to  his  landlord,  at  the  end  of  the 
term,  thirty  cows  of  the  same  age,  and  equal  in  value  to  those 
which  were  received  at  the  commencement  of  the  term.  If  such 
was  the  intent  and  meaning  of  the  contract,  I  do  not  see  how 
this  case  can  be  distinguished  from  that  of  Hurd  v.  Wesi^  7  Cow. 
752.  In  that  case  the  supreme  court  decided  that  where  a  cer- 
tain number  of  sheep  were  hired  by  A.  to  B.  at  a  pound  of  wool 
a  head  per  annum,  and  at  the  expiration  of  the  time  limited,  B. 
was  to  return  to  him  the  same  number  of  sheep  and  of  as  good 
quality,  the  title  to  the  sheep  did  not  continue  in  A.;  but  that 
the  lessee  might  dispose  of  the  sheep  let,  and  return  other  sheep 
of  the  same  value  at  the  time  appointed  for  the  fulfillment  of 
the  contract  on  his  part. 

In  the  present  case  the  stipulation  in  the  lease  is,  to  return, 
at  the  end  of  the  five  years,  cows  of  equal  age  and  quality; 
which  necessarily  excludes  the  idea  that  the  identical  cows  put 
on  by  the  landlord  were  to  be  returned  to  him  at  the  expiration 
of  the  term.  For  those  cows  could  not  be  of  equal  age,  al- 
though they  might  possibly  be  of  equal  value,  with  the  thirty 
cows  when  they  were  put  on  to  the  farm  in  January,  1837. 
Contracts  of  this  kind  were  very  common  in  Scotland  previous 
to  the  commencement  of  the  present  century.  Lessors  of  real 
estate  there,  the  better  to  enable  their  tenants  to  cultivate  and 
cany  on  the  farms  leased  to  them  for  a  term  of  years,  were  in 
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the  habit  of  deliyering  to  the  tenant,  at  the  commencement  of 
the  term,  grain  for  seed,  cattle  to  stock  the  farm,  and  imple- 
ments of  husbandry;  under  a  stipulation  in  the  lease  that  the 
like  property,  in  quantity  and  quality,  should  ba  returned  by 
the  tenant  at  the  expiration  of  the  lease.  And  the  property 
thus  let  with  the  farm  was  in  the  language  of  the  country  called 
steelbow  goods:  See  2  Bell's  Law  Diet.,  art.  Steelbow  Goods; 
Ersk.  Inst. ,  b.  2,  tit.  6,  sec.  12.  In  relation  to  goods  thus  let  with 
the  farm,  it  has  been  held  that  whether  they  be  grain  which  is 
necessarily  consumed  in  the  using,  or  cattle  or  implements  of 
husbandry  which  are  not  usually  considered  as  fungibles,  they 
are  the  goods  of  the  tenant,  and  may  be  attached  and  sold  for 
the  payment  of  his  debts:  Trumbull  v.  Ker,^  Morrison's  Diet 
of  Decis.  14,  777.  And  Lord  Stair,  in  speaking  of  contracts  of 
miUuum,  that  is,  the  delivery  of  property  to  be  restored  in  the 
same  kind  and  qualiiy,  but  not  in  the  same  property  specifio- 
&Uy>  says:  "I  have  no  doubt  but  oxen,  kine,  and  sheep  are 
mutuable;  as  is  ordinary  in  steelbow  goods,  which  are  delivered 
to  the  tenant  of  the  land  for  the  like  number  and  kind  at  his 
removal:"  Starr's  Inst.,  b.  1,  tit.  11,  sec.  4. 

It  is  unquestionably  competent  for  the  landlord,  in  cases  of 
this  description,  to  make  a  contract  which  will  secure  to  him  an 
equitable  lien  upon  the  property  put  upon  the  farm  for  the  use 
of  the  tenant,  or  on  the  proceeds  thereof  so  far  as  the  same  can 
be  traced  and  identified.  The  case  of  BuUer  v.  Mc  Vicar,  re- 
ferred to  in  Bell's  Illustrations  of  the  Law  of  Scotland,  may 
have  been  decided  upon  the  ground  of  such  a  stipulation  in  the 
lease;  though  in  one  report  of  the  case,  the  court  appears  to 
have  based  its  decision  upon  the  ground  of  a  tacit  hypothec  of 
all  the  tenant's  property  on  the  farm  for  the  rent  of  the  current 
year,  and  that  the  steelbow  goods  were  to  be  considered  as  a 
part  of  the  rent  of  the  farm  for  the  last  year  of  the  term,  when 
they  were  to  be  restored:  3  Faculty  Col.,  No.  144;  5  Bro.  Sup. 
to  Diet,  of  Dec.  899.  In  the  statement  of  that  case  by  Morrison, 
it  appears  that  the  landlord  had  inserted  a  special  stipulation  in 
the  lease  that  if  the  tenant  should  be  distressed  by  legal  dili- 
gence, or  his  means  or  effects  in  any  way  endangered  so  as  to 
prevent  him  from  being  in  a  situation  to  perform  the  condi- 
tions of  the  lease,  the  landlord  might  seize  upon  the  steelbow 
goods  brevi  manu,  and  apply  the  same  to  his  own  use,  for  ex- 
tinction of  all  claims  and  demands.  Under  this  clause  of  the 
lease,  the  tenant  having  died  bankrupt,  the  landlord  unquee- 


1.  Tumb^ly.Ker, 


Digitized  by  VjOOQ  l6 


Sept.  1841.]  Caepknter  u  Griffin.  899 

tionably  had  the  right  to  take  the  goods  into  his  possession  for 
the  security  of  his  debt;  and  was  therefore  entitled  to  a  prefer- 
ence oyer  the  pursuers  who  claimed  as  creditors  of  the  estate  of 
the  tenant:  See  Mor.  Diet,  of  Decis.  6209.' 

Without  any  stipulation  on  the  subject,  it  is  impossible  to 
discoTer  upon  what  principle  the  complainant,  in  the  present 
case,  can  claim  the  right  to  the  cows  which  have  been  purchased 
by  the  tenant  with  his  own  funds,  or  the  hay  and  fanning  tools 
and  dairy  utensils  on  the  farm,  in  which  the  landlord  never  had 
any  right  or  interest;  so  as  to  deprive  the  creditor  of  Spencer 
of  the  right  to  levy  on  such  property  for  the  satisfaction  of  his 
debt.  As  to  the  eight  cows  remaining  of  those  which  were  put 
on  to  the. farm  at  the  commencement  of  the  term,  and  those 
which  have  been  bought  with  the  avails  of  cows  or  sheep  which 
have  since  been  sold  by  the  tenant,  there  might  have  been  some 
room  for  resisting  the  claim  of  the  creditor  to  a  preference,  by 
virtue  of  his  execution,  if  the  term  had  expired  before  the  prop- 
erty was  levied  on;  so  as  to  have  entitled  the  complainant  to  an 
immediate  return  of  the  cows  and  sheep  mentioned  in  the  lease, 
according  to  the  stipulation  therein  contained.  But  applying 
the  well-established*  principles  of  law  to  the  written  contract 
between  the  landlord  and  his  tenant,  in  this  case,  I  am  bound 
to  decide  that  the  legal  title  to  the  cows  and  sheep  put  on  to  the 
farm  at  the  commencement  of  the  term  passed  to  the  tenant,  so 
as  to  give  him  the  right  to  dispose  of  them,  and  to  subject  them 
to  seizure  and  sale  for  his  debts.  By  the  lease  the  landlord  has 
not  secured  to  himself  any  legal  or  equitable  lien  upon  those 
cows  and  sheep,  or  upon  others  that  may  be  brought  on  to  the 
farm  by  the  tenant,  but  which  shall  not  belong  to  him  at  the 
expiration  of  the  lease.  And  he  has  only  the  right  to  compel 
Spencer,  at  the  end  of  the  term,  to  restore  to  him  an  equal 
number  of  cows  and  sheep  of  the  same  ages  as  those  leased  with 
the  farm  at  the  time  the  tenancy  commenced,  and  of  the  same 
value. 

The  injunction  must  therefore  be  dissolved  as  to  both  defend- 
ants. The  denial  in  the  answer  of  Griffin  is  as  strong  as  the 
allegations  in  the  bill,  both  being  founded  on  information  and* 
belief  merely. 

Apfboved  and  fOLLOWSD  in  Beed  v.  Abbey^  2  N.  Y.  Sup.  Ct.  381,  a  very 
■iniilar  case,  in  which  it  was  held,  that  where  sheep  were  delivered  in  July, 
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1869,  to  be  returned  ia  September,  1871,  "in  as  good  condition  and  age  as 
when  taken,"  the  transaction  was  a  sale,  and  not  a  baibnent.  See  the  note 
to  Smit/i  V.  Clark,  34  Am.  Dec.  215.  See  also  Jenkins  v.  E^heJberger,  28  Id. 
691. 


Whelpley  v.  Van  Epps. 

[9  PaXob's  Chaxoebt,  332.] 
JuiUT  TO  Answer  ik  FoRitf  of  Certificate  by  the  officer,  that  the  defendant 
swore  that  the  "facts,"  insfcead  of  the  "matters,"  stated  in  the  answer 
•*  were  true,"  instead  of  "are  true,"  is  sufficient. 

Motion  to  strike  defendant's  answer  from  the  files  on  account 
of  an  imperfection  in  the  jurat. 

H,  G.  Whelpley  y  for  the  complainant. 
Cyrus  Stevens,  for  the  defendant. 

By  Walworth,  Chancellor.  Two  objections  are  made  to  the 
form  of  the  jurat  in  this  case:  1.  That  the  defendant  swears 
that  the  facts  were  true,  in  the  past  tense;  and,  2.  That  he 
merely  swore  that  the  facts  stated,  in  the  answer,  and  not  the 
matters  therein  stated  were  true.  The  jurat  is  in  the  usual  and 
proper  form,  so  far  as  relates  to  the  matter  of  the  first  objection. 
It  is  not  in  the  form  of  an  affidavit  in  the  present  tense;  but  is 
a  certificate  of  the  officer,  stating  what  the  defendant  had  sworn 
to.  And  it  is  properly  in  the  past  tense,  certifying  that  the  de- 
fendant appeared  before  him  at  the  time  therein  specified,  and 
swore  that  the  facts  stated  in  the  answer  were  true;  that  is,  that 
they  were  then  true. 

The  second  objection  is  equally  tmtenable.  Although  the 
officer,  by  inadvertence  in  administering  the  oath,  or  by  mistake 
in  drawing  up  the  jurat  to  the  answer,  has  substituted  facts  for 
matters,  which  latter  is  the  word  used  in  the  eighteenth  rule, 
prescribing  the  manner  in  which  bills,  answers,  and  petitions 
shall  be  verified  upon  oath,  the  jurat  is  sufficient.  The  rule 
merely  specifies  the  substance  of  the  oath  to  be  administered  to 
the  party,  and  not  the  precise  words  which  are  to  be  used.  And 
'there  can  not  be  a  doubt,  in  this  case,  that  if  any  allegation  in 
this  answer  was  known  by  the  defendant  to  be  false,  at  the  time 
he  swore  to  the  same,  he  might  be  convicted  of  perjury,  upon 
proof  of  such  knowledge.  The  word  facts,  as  stated  in  this  jurat, 
means  the  same  thing  as  matters;  that  is,  the  matters  in  the 
answers  which  are  therein  stated  as  facts. 

The  motion  must  therefore  be  denied,  with  eight  dollars  costs. 
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And  the  complainant  is  to  have  the  same  time  to  file  his  replica- 
tion to  the  answer,  after  the  entry  of  the  order  upon  this  decis- 
ion, as  he  had  when  the  motion  was  made. 
Order  accordingly. 

VsBZFiOATiON  OF  ▲  PLIADINO  need  not  be  in  the  exact  words  of  the  statate, 
%  sabetantud  compliance  being  sofficient:  Bowghen  v.  Nolan,  53  How.  Pr. 
48S,  citing  the  principal  case.  It  is  cited  also  in  SehodUraft  v.  Thomp9on^  7 
Id.  449,  on  the  point  as  to  whether  or  not  a  verification  of  a  confession  of  jodg- 
ment  to  the  effect  that  <' the  facts*'  stated  therein  <<  are  true"  is  sufficient  ta 
sorer  the  entire  contents  of  the  statement.  Bot  the  point  Is  not  decided. 
AM.  Dao.  Tot.,  xnni— M 
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BlTTHB  V.  LOVINQOOOD. 

[2  iBSDBLL'ft  Law,  90.) 

VmmamoiKT  Note  Givxn  in  CoNaiDEBATioM  that  ▲  Pabtt  will  Wiz» 
DRAW  Bm  made  oo  a  sale  of  pablio  laoda  ia  frandnlent  and  Toid. 

Appeal  from  superior  court  of  Cherokee  county.  One  of  the 
conditions  at  a  sale  of  public  lands  was  that  the  highest  bidder 
should  giye  a  bond  before  the  middle  of  the  day  succeeding  the 
sale,  or  otherwise  the  next  highest  bidder  could  take  the  land. 
Plaintiff  was  the  highest  bidder  for  a  certain  tract,  and  defend- 
ant, the  next  highest  bidder,  gave  him  a  note  for  one  hundred 
dollars,  in  consideration  of  his  failing  to  comply  with  the  con- 
dition of  the  sale.  Plaintiff  did  not  comply  with  the  condition 
of  the  sale  and  brought  this  suit  upon  the  note.  The  defendant 
contended  that  the  note  was  Toid,  the  consideration  being  fraud- 
ulent, but  the  court  instructed  the  jury  that  the  consideration 
was  sufficient.    Verdict  for  plaintiff.    Defendant  appealed. 

IhmciSy  for  the  defendant. 

Bynum,  contra. 

Daniel,  J.  If  the  plaintiff  intended  to  comply  with  the 
terms  of  the  sale,  but  failed  in  consideration  of  the  defend- 
ant's executing  to  him  the  note,  then  the  conspiracy  had  the 
effect  of  depriying  the  state  of  so  much  of  the  purchase  money 
as  made  up  the  difference  between  the  two  bids;  and  such  a 
transaction,  we  think,  was  fraudulent  towards  the  state.  The 
plaintiff's  counsel  contends,  that,  if  the  parties  intended  to  de- 
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fraud  the  state,  it  oould  be  taken  advantage  of  bj  the  state  only, 
and  not  bj  the  defendant,  who  has  reaped  the  benefit,  and  was 
a  particeps  criminis  in  the  transaction.  We  are  of  a  different 
opinion.  The  law  prohibits  every  thing  which  is  (xmira  bonos 
mores,  and,  therefore,  no  contract,  whidi  originates  in  an  act 
contrary  to  the  true  principles  of  morauty,  can  be  made  the  sub- 
ject of  complaint  in  the  courts  of  justice.  It  has  been  repeat- 
edly decided  in  England,  that  the  vendor  of  goods  could  not 
recover  the  price  of  the  vendee,  when  he  had  aided  the  vendee, 
either  in  packing  or  otherwise,  to  defraud  the  revenue  laws  of 
that  country:  Clugas  v.  Penabena,^  4  T.  B.  466;  WayweH  v. 
Beed,*  5  T.  B.  599.  So  a  contract,  which  is  a  fraud  on  a  third 
person,  may,  on  that  account,  be  void  as  to  the  parties  to  it,  as 
where  A.  succeeded  B.  in  a  house,  and,  not  being  able  to  pay  for 
the  furniture,  proxK>sed  to  D.,  his  friend,  to  advance  money  for 
him,  who  accordingly  treated  with  B;,  and  agreed  to  purchase 
the  furniture  for  A.  at  seventy  pounds,  which  sum  he  paid  B.; 
but  there  was  a  private  agreement  between  A.  and  B.  that  A. 
should  pay  a  further  sum  of  thirty  pounds,  over  and  above  the' 
seventy  pounds;  and,  in  pursuance  thereof,  A.  gave  B.  two  prom- 
issory notes  of  fifteen  pounds  each,  for  that  siun:  Held,  that  he 
could  not  recover  on  the  notes,  as  the  private  agreement  was  tk 
fraud  upon  D.,  who  had  advanced  the  seventy  pounds  in  con- 
fidence that  it  was  the  whole  consideration:  cTocikson  v.  Duchaire, 
3  T.  B.  551.  So  where  a  surety  gave  a  guaranty  to  A.  for  a  certain 
amount  of  goods  to  be  sold  to  B.,  and  the  latter  agreed  to  pay 
ten  shillings  per  ton  beyond  the  mariket  price,  in  liquidation  of 
an  old  debt  due  to  A.,  without  communicating  the  bargain  to 
the  surety;  held,  that  it  was  a  fraud  upon  the  latter,  and  the 
guaranty  was  void:  Pidcoch  v.  Bishop,  10  Eng.  Com.  L.  197.' 
Lord  Mansfield  said,  in  Holman  v.  Johnskm,  Cowp.  343,  **  the 
objection  that  a  contract  is  immoral  or  illegal,  as  between  plaint- 
iff and  defendant,  sounded  at  all  times  veiy  ill  in  the  mouth  of  the 
defendant.  It  is  not  for  his  sake,  however,  that  the  objection  is 
even  allowed;  but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  the  real 
justice  as  between  him  and  the  plaintiff,  by  accident,  if  I  may 
say  so.  The  principle  of  public  policy  is  this:  ex  dolo  malo  rum 
orUen  actio.  No  court  will  lend  its  aid  to  a  man,  who  founds 
his  cause  of  action  upon  an  immoral  or  illegal  act.  If,  from  the 
plaintiff's  own  stating  or  otherwise,  the  action  appears  to  arise 
ex  turpi  cauaa,  or  the  transgression  of  a  positive  law  of  the 

1.  CWgiu  T.  PmoImm.         2.  IToyMeZI  t.  AMd.        3.  10  Eng.  Oom.  L.  S76;  8  B.  H  O.  COS. 
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country,  then  the  court  says  he  has  no  right  to  beassisted.  It  is 
upon  this  ground  the  court  goes;  not  for  the  sake  of  the  defend- 
ant, but  because  they  will  not  lend  their  aid  to  such  a  plaintiff." 
We  are  of  the  opinion  that  the  agreement  in  this  case  was  in  pur- 
suance of  a  fraudulent  design  to  deprive  the  state  of  a  fair  price 
for  its  land,  and  that  the  plaintiff  ought  not  to  recover.  There 
must  be  a  new  trial. 

By  CouTBT.     New  trial  awarded. 

CONTRAOTS  DbSIONXD  TO  DSFRAUD  THE  GOVIEBNMXNT  ABB  TTJiBaAT,,  and  M- 

tions  based  thereon  can  not  Baooeed  in  aayooart  of  jnatioe:  Bogeny.  WaUer^ 
9  Am.  Deo.  758;  ChiUckv.  fTorcf,  18 Id.  389. 


Saundebs  V.  EDlttebscak. 

[2  IbsdklIi's  Law,  83.] 
DiCBiT  WILL  KOT  LiB  FOB  Falsb  Reprbsbntatioks  where  the  plaintiff  by 

reasonable  diligence  could  haye  informed  himself  of  the  truth  of  the 

matter. 
Whbbb  Vbndob  Misbbprbsbnts  Yalub  or  Lakd  lying  in  a  neighboring 

county,  the  vendee  can  not  maintain  an  action  for  deceit  though  he  has 

never  seen  the  land,  as  he  has  it  in  his  power  to  ascertain  its  value. 

Appeal  from  the  superior  court  of  Cabarrus  county.  The 
opinion  states  the  case. 

Boyderiy  for  the  plainti£f. 

Barringer,  contra. 

Dakiel,  J.  The  defendant  (in  the  couniy  of  Cabarrus) 
sold  to  the  plaintiff  a  tract  of  land,  lying  in  the  neighbor* 
ing  county  of  DaTie,  which  land  the  plaintiff  had  neyer  seen. 
At  the  time  of  the  contract  and  at  the  time  of  the  execution  of 
the  deed,  the  defendant  said  that  the  land  was  worth  about 
three  dollars  per  acre — ^that  it  had  sold  for  five  or  six  hundred 
dollars,  and  that  it  was  good  land.  It  was  alleged  by  the  plaini>- 
iff  that  those  assertions  were  all  false,  and  known  to  be  false  by 
the  defendant  when  he  made  them.  The  judge  informed  the 
jury  that  an  action  of  deceit  would  not  lie,  admitting  that  the 
representations  were  false  and  fraudulent,  if  it  was  the  plaini>- 
iff's  own  fault  not  to  haye  informed  himself  of  the  truth  of  the 
matter,  if  by  reasonable  diligence  he  could  haye  done  so;  that 
if  he  could  haye  informed  himself,  as  to  the  yalue  of  the  land, 
by  going  upon  it  and  there  making  an  examination  for  himself , 
or  if  he  could,  by  making  inquiries,  haye  ascertained  for  what 
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amoimt  it  sold  (as  be  might  haTe  done  in  this  case),  he  could  not 
Tnaintain  the  action,  though  the  a£Srmation  were  false;  that  if 
he  could  have  ascertained  the  truth  bj  reasonable  diligence,  it 
was  his  own  folly  to  trust  to  the  representations  of  the  vendor. 
We  do  not  see  any  error  in  this  charge  of  the  court.  The  true 
rule  is  stated  to  be,  that  the  seller  is  Uable  to  an  action  of  de- 
ceit, if  he  misrepresent  the  quality  of  the  thing  sold,  in  some 
particulars  in  which  the  buyer  has  not  equal  means  of  knowledge 
with  himself;  or  if  he  do  so  in  such  a  manner  as  to  induce  the 
buyer  to  forbear  making  the  inquiries,  which  for  his  own  secu- 
rity and  advantage  he  would  otherwise  have  made:  2  Kent's 
Com.  487.  The  misrepresentation  must  be  of  a  kind,  the  false- 
hood of  which  was  not  readily  open  to  the  other  party:  Per 
Taylor,  C.  J.,  Fagan  v.  Nevoaon,  1  Dev.  22.  The  cases  have 
gone  so  far  as  to  hold,  that  if  the  seller  should  ever  falsely 
a£Srm,  that  a  particular  siun  had  been  bid  by  others  for  the 
property,  by  which  means  the  purchaser  was  induced  to  buy, 
and  was  deceived  as  to  the  value,  no  relief  was  to  be  afforded; 
for  the  buyer  should  have  informed  himself  from  proper  sources 
of  the  value,  and  it  was  his  own  folly  to  repose  on  such  asser- 
tions, made  by  a  person  whose  interest  might  so  readily  prompt 
him  to  invest  the  property  with  exaggerated  value:  2  Kent's 
Com.  486,  3d  ed.;  1  EoU.  Abr.  101;  Leahins  v.  Cluml,  1  Sid. 
146;  1  Lev.  102;  Lymey  v.  Selby,  2  Ld.  Raym.  1118.  If 
the  false  representation  had  been  made  of  the  rent,  then  it 
seems  that  it  would  sustain  the  action:  2  Kent's  Com.  487,  3d 
ed.,  in  note,  where  all  the  authorities  are  collected.  In  this 
case  the  plaintiff  might  have  had  equal  knowledge  with  the  de- 
fendant of  the  value  of  the  land,  if  he  had  used  reasonable  dil* 
igence. 
We  think  that  the  judgment  must  be  aflSrmed. 

By  CouBT.    Judgment  affirmed. 

Deceit  Lies  roR  False  Refbbsentations  in  Sale  of  Land  as  respeoti 
the  quality  of  the  land:  Journey  v.  Hunty  1  Am.  Dec.  202;  bat  see  Oimblin  v. 
Harrison,  2  Id.  720;  or  as  to  the  title:  Boeixotck  t.  Lew%»,  2  Id.  73  and  note; 
Cultftr  y.  Avery,  22  Id.  586;  or  as  to  the  privileges  annexed  to  the  land: 
Monell  V.  Colden,  7  Id.  390;  or  as  to  the  incumbrances:  Bacon  t.  Bronson,  11 
Id.  440;  or  as  to  its  value:  Bean  v.  Ilerrick,  28  Id.  176.  The  principal  case 
was  approved  in  Lytle  v.  Bird,  3  Jones'  Law,  224;  and  IVaUh  v.  Hall,  66  N.  C. 
242.  It  was  cited  to  the  point  that  the  law  does  not  give  an  action  against 
a  vendor  for  a  false  affirmation  as  to  the  value  of  the  thing  sold,  in  Setzar  v. 
WiUon,  4  Ired.  Law,  513,  and  regarded  as  authority  for  the  position  that  a 
purchaser  is  not  entitled  to  an  action  of  deceit  If  he  may  readily  inform  hin^ 
self  of  the  truth  of  the  facts  represented,  in  Capehart  v.  Mhoon,  5  Jones*  Ef 
182;  Etheridge  v.  Vemoy,  70  N.  C.  724. 


Digitized  by 


Googk 


40n  Newsom  v.  Anderson.  [N.  Carolina, 

Newsom  v.  Andebsok. 

[9  lBKMax.*8  Law,  43.] 
TmagtAm  Lns  whbthib  Injurt  is  Willful  ob  fot,  if  iha  injnrioof  ael 
is  the  immedUte  result  of  the  force  originally  applied  by  the  defendant, 
and  the  plaintiff  ia  injoi^  thereby;  thus,  where  defendant  cat  toees  on 
his  own  land  and  one  accidentally  fell  on  the  land  of  the  plaintifE;  the 
latter  may  maintain  an  action  of  trespaM. 

TB18PA88  quare  cUmsum  /regit.  The  defendant  was  cutting 
trees  on  his  own  land,  when  one  of  them  accidentally  fell  on  the 
land  of  the  plaintiff.  The  defendant  did  not  act  designedly  or 
negligently,  and  it  did  not  appear  that  there  was  any  actual  in- 
jury to  the  land.  The  plaintifi^s  counsel  moved  the  court  to  in- 
struct the  jury  that  this  constituted  a  trespass  on  the  part  of  the 
defendant,  llie  court  refused.  The  instruction  given  sufficiently 
appears  from  the  opinion.  Verdict  and  judgment  for  defend- 
ant   Plaintiff  appealed. 

J.  T.  Morehead,  for  the  plaintiff. 

No  oo'msel  appeared  for  the  defendant  in  this  court. 

Damifl,  J.  To  sustain  trespass,  the  injury  must  in  general 
be  imnuediate,  and  committed  with  force,  either  actual  or  im- 
plied. If  the  injurious  act  be  the  immediate  result  of  the  force 
origirally  applied  by  the  defendant,  and  the  plaintiff  be  injured 
thereby,  it  is  the  subject  of  an  action  of  trespass  vi  et  armis,  by 
all  'iie  cases,  both  ancient  and  modem,  and  it  is  immaterial 
wh'dther  the  injury  be  willful  or  not:  Leame  y.  Bray,  8  East,  599;  2 
I>Jgh's  N.  P.  1402.  We  think  that  the  charge  of  the  judge  was  in- 
c^irrect,  when  he  said,  ''thatthe  plaintiff  couldnotrecoyer,  unless 
the  tree  was  designedly  or  carelessly  felled  by  the  defendant,  so 
as  to  fall  on  the  piaintifi^s  land,  or  that,  by  falling  on  the  plaint- 
ilFs  land,  it  had  fallen  on  his  grass  or  yegetable  growth  of  some 
kind."  The  grc*und  of  the  action,  quare  clausiim  fregii,  is  the 
injury  to  the  possession:  8  Bl.  Com.  210;  1  T.  B.  480;*  and  that 
whether  the  iujury  extends  to  the  plaintiff's  land  in  the  mineral 
or  vegetable  Hngdom.  Is  not  the  felling  of  trees  on  a  person's 
land,  and  incumbering  it  with  rubbish,  an  injury  to  the  posses- 
sion? We  think  it  is.  Where  a  master  ordered  his  servant  to  lay 
down  a  quAutity  of  rubbish  near  his  neighbor's  wall,  but  so  that 
it  might  uot  touch  the  same,  and  the  servant  used  ordinary  care 
in  executing  the  orders  of  his  master,  but  some  of  the  rubbish 
naturA^ly  ran  from  the  pile  against  the  wall,  it  was  held  that  the 
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master  was  liable  in  trespass:  Oregcry  y.  Piper^  17  Eng.  Com. 
L.454.' 
We  are  of  the  opinion  that  there  must  be  a  new  trial; 

By  Court.    New  trial  awardecL 

TRBPA88  Lm  WHBBB  InJUBT  18  NOT  WiLLvuL,  Imt  ia  the  nfolt  of  nei^* 
fenoe;  Ptrchtd  v.  Hkkqft  9  Am.  Deo,  210;  or  it  the  immediftte  or  natural 
oQneeqiMDoe  of  the  act:  OmUe  v.  8wtm,  10  Id.  234.  And  it  It  no  Jastifioatioa 
Hut  a  treepaii  wm  ooonnitted  under  a  mistdLO. 

""  L  lTlof.Oott.L.M6:tB.aafin. 
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WaDB  v.  P&IXIBONB. 

[11  Omo,  07.] 
WVCRI  TRX  JUDOMSNT  CbBDITOB*S  AtTORNET  PuRCHABBS  AT  THB  BXBOV* 

TiON  Salb,  the  purchase  will,  at  the  creditor's  election,  be  deemed  to 
have  been  made  for  his  benefit;  bat  this  election  most  be  exercised 
within  a  reasonable  time;  twenty-five  months  is  too  long  a  time  to  wait. 

Bill  in  chancery,  by  which  complainant,  the  agent  of  the 
Miami  exporting  company,  seeks  to  hold  the  defendant  as 
trustee  for  such  company  of  certain  lands  purchased  at  execu- 
tion sale  by  the  defendant,  the  then  attorney  for  the  complain- 
ant, the  plaintiff  in  the  action  in  which  the  execution  issued. 
Although  the  defendant,  after  the  purchase,  recognized  the 
company's  right  to  the  benefit  of  the  purchase,  yet  more  than 
two  years  elapsed  without  their  taking  advantage  thereof,  dur- 
ing which  time  the  master's  oosts  were  settled  by  the  defendant. 

PoweU,  for  the  plaintiff. 

Finch,  cordra. 

By  Court,  Lane,  C.  J.  The  ground,  upon  which  the  defend- 
ant claims  the  right  to  withdraw  his  offer  to  relinquish  his  title 
to  the  land,  is  because,  he  says,  that  offer  was  made  to  the  com- 
pany, but  that  he  has  discovered  Wade  claims  the  title,  as  his 
own,  and  not  for  the  benefit  of  the  company.  Much  of  the 
argument  is  devoted  to  the  examination  of  the  proofs  bearing 
on  this  point.  It  will  be  unnecessaiy  for  us  to  notice  this,  be- 
cause, in  our  opinion,  the  case  will  be  decided  upon  principles, 
among  which,  this  loses  its  character  and  importance. 

Pursuing  the  facts,  in  the  order  of  their  occurrence,  the  first 


Digitized  by 


Googit 


Dec  1841.]  Wade  v.  Pettibonk  409 

propodiion  to  be  considered,  is,  whether  the  attorney  or  so- 
licitor can  purchase,  at  a  sale  under  the  execution,  which  his 
client  is  seeking  to  enforce;  as,  between  him  and  the  debtor,  as 
between  him  and  third  persons,  such  sale  is  without  objection; 
but  it  is  another  question,  between  him  and  his  client,  when 
the  law  creates  confidential  relations.  The  attorney  is  retained 
for  the  purpose  of  doing  all  in  his  power,  to  advance  the  client's 
interests,  and,  especially,  that  the  property  should  produce 
enough,  by  sale,  to  pay  the  whole  debt.  For  this  purpose,  al- 
though not  the  agent  of  the  law,  in  making  sales,  he  has  a  laige 
control,  as  to  the  management  of  the  execution.  Without  ad- 
verting to  other  means  of  influence,  he  can  select  his  time  to  set 
the  machinery  of  the  law  in  motion,  and  he  can  countermand 
or  postpone  it,  for  the  purpose  of  obtaining,  for  his  client,  a 
better  price.  But,  if  he  were  permitted  to  purchase,  it  would 
be  his  interest  to  buy  at  the  least  price;  his  personal  interest, 
therefore,  would  be  adverse  to  that  of  his  client,  especially  if 
the  property  did  not  produce  enough  to  pay  the  whole  debt. 
He  would  be  enabled  to  gain,  by  sacrificing  his  client's  interest, 
and  the  lower  the  price,  the  greater  would  be  his  advantage, 
and  the  greater  his  client's  loss.  To  prevent  this  collision  of 
interests — to  destroy  the  temptation  of  abusing  opportunities, 
for  obtaining  personal  advantages,  at  the  expense  of  confiden- 
tial obligations,  by  sacrificing  interests  which  he  is  botmd  to 
protect — the  law  imposes  upon  those  who  stand  in  fidudaiy  re- 
lations, the  disability  of  acquiring  interests  inconsistent  with 
such  relation.  It  does  not  inquire  whether  the  act  was  honest 
or  advantageous;  but  gives  the  protected  party  all  advan- 
tage of  the  act  done.  This  doctrine  is  universally  applicable  to 
trustees,  executors,  agents;  and  it  nowhere  is  of  more  forcible 
application,  than  to  an  attorney,  purchasing  under  an  execution, 
where  the  whole  debt  is  not  paid:  8  Ohio,  552;^  9  Id.  117;  5 
Watts,  303.* 

The  case,  then,  is  one  in  which,  although  Pettibone  acted  in 
entire  good  faith,  his  client  may  step  in,  and  claim  the  benefit 
of  his  purchase,  unless  it  was  made  with  their  assent.  He 
claims  that  assent  may  be  inferred,  after  they  did  not  answer 
the  letter  in  which  he  communicated  information  about  the  sale, 
and  asked  their  instructions.  We  do  not  intend  to  determine 
whether  such  assent  can  be  presumed  from  this  omission.  And 
it  is  of  no  consequence,  in  the  present  case,  because,  by  his 
letter  of  the  twenty-ninth  of  November,  he  cheerfully  relin- 


1.  Arwutrong  t.  Button,  2.  Ltismring  v.  Black ;  B.  0.,  30  Axn.I>eo.  32a. 
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quished  all  benefit  of  the  purchase,  to  the  company.  This  act 
was  a  recognition  of  his  confidential  relations;  and  it  authorized 
the  company,  or  Wade,  their  trustee  (whom,  on  this  examina- 
tion, we,  at  present,  regard  as  identical  with  the  company),  to 
demand  of  Pettibone,  to  hold  his  rights  for  their  benefit,  and 
to  be  substituted  in  his  place.  Negotiations  were  then  ojtened 
between  the  parties  for  the  sale  of  the  land,  which  continued 
until  April,  1837,  when  Wade  signified  his  intention  to  be  in 
Delaware,  to  mature  the  arrangement  during  the  ensuing  month. 
Up  to  this  time,  the  rights  of  the  parties  were  clear;  and  had 
an  application  "been  then  made,  we  should  have  found  no  diffi- 
culty of  entertaining  a  suit,  to  give  the  title  to  the  plaintiff. 

But,  before  Wade  or  the  company  could  claim  the  benefit  of 
this  purchase,  it  is  plain  they  must  absolve  Pettibone  from  his 
responsibilities,  and  pay  the  expenses  of  acquiring  the  title. 
Pettibone  had  a  claim  for  his  own  fees.  He  was  responsible  to 
the  master,  for  the  expenses  of  the  sale,  and  he  stood  liable  to 
the  master  for  the  immediate  adjustment  of  the  purchase  money; 
for,  although  Wade  might  elect  to  assume  the  purchase,  it  is 
not  clear  that  Pettibone  could,  even  then,  compel  them  to  take 
it,  and  certainly  not,  without  litigation,  in  which  the  master 
ought  not  to  be  involved.  In  this  stage  of  the  case,  Pettibone 
had  a  right  to  expect  from  the  plaintiff,  an  early  close  of  the 
affiur. 

Tnsteaci  of  this,  not  a  step  was  taken  or  a  movement  made 
towards  the  completion  of  the  purchase,  from  April,  1837,  to 
June,  1839.  During  this  period  of  twenty-five  months  no  effort 
was  made  either  to  pay  to  Pettibone  his  just  claim,  or  to  release 
him  from  his  responsibilities  to  the  master.  And  if  we  may 
trust  the  answer,  when,  in  the  spring  of  1839,  the  master  had 
exacted  from  Pettibone  security  for  the  prompt  payment  of  the 
purchase  money,  and  when  Pettibone  visited  Cincinnati,  in 
June,  1839,  on  this  errand,  but  the  plaintiff  cocQd  not  be  found. 
He  therefore  paid  the  money  over  to  the  company. 

The  phase,  therefore,  which  the  case  assumes,  is  not  as  to  the 
existence  of  the  original  right,  but  whether  it  has  not  been  lost 
by  delay.  This  long  slmnber — ^this  unaccountable  and  inex- 
cusable neglect  of  duties — seems,  to  the  court,  a  sufficient 
answer  to  a  plaintiff  who  is  seeking,  in  ohancezy,  to  assart 
rights. 

Bill  dismissed. 

Attoenet  Pubchasino  at  Execution  Sale. — Where  an  attorney  ptu> 
ohaaes,  in  hU  own  name,  for  one  of  two  execntion  plainti£EB,  the  porohaai 
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will  inure  to  the  benefit  of  both  phuntiffs:  Leitenring  v.  Blacky  30  Am.  Deo. 
322.  That  the  attoniey  oan  not  bind  his  client  by  a  purohaae  at  the  execu- 
tion sale  merely  by  virtue  of  hia  general  authority,  see  Btarddty  ▼.  BoU^  6 
Id.  386. 


Davidson  v.  Root. 

(11  Obio»  98.] 

Tbb  LoEir  OF  A  JUD6ME29T  IS  NOT  LosT  by  the  division  of  the  oounty,  so  that 
land  affected  by  the  lien  falls  without  the  old  county,  in  the  absence  d 
legislation  taking  away  the  lien. 

Bill  in  chanceiy.    The  opinion  states  the  case. 

By  Court,  Wood,  J.  This  is  a  bill  in  chanoeiy,  filed  by  the 
Tendor,  against  the  vendee,  to  compel  the  specific  execution  of 
a  contract,  by  him,  for  the  purchase  of  one  undivided  third  part 
of  two  acres  of  land,  in  the  township  of  Portland,  in  the  county 
of  Erie,  with  the  improvements  thereon.  This  contract  was  exe- 
cuted between  the  parties  on  the  second  day  of  June,  1838;  and, 
by  its  terms,  the  consideration  agreed  to  be  paid  was  two 
thousand  five  hundred  dollars;  one  thousand  dollars  was  paid 
in  hand;  five  hundred  dollars  was  agreed  to  be  paid  on  the  sixth 
of  July,  1838;  five  hundred  dollars  on  the  sixth  of  July,  1839; 
and  two  hundred  and  fifty  dollars  on  the  sixth  of  July,  1840; 
the  deferred  payments  bearing  interest.  The  two  last  install- 
ments of  seven  hundred  and  fifiy  dollars,  with  the  interest 
thereon,  remain  unpaid. 

The  respondent,  in  his  answer,  admits  these  facts,  and  avers 
his  readiness  to  comply  with  the  terms  of  the  contract,  provided 
he  can  do  it  with  safety  to  his  own  interest;  but  insists  upon 
the  in&bility  of  the  complainant  to  make  him  a  good  title,  on 
completing  the  payments;  and  the  doubt  arises  under  the  fol- 
lowing circumstances:  At  the  December  term  of  the  court  of 
common  pleas  of  Huron  county,  1837,  six  months  before  the 
date  of  the  contract,  Festus  Clark  recovered  judgment  against 
the  complainant  and  others,  for  over  two  thousand  dollars.  At 
the  date  of  this  judgment,  the  land  was  embraced  within  the 
territorial  limits  of  Huron  county.  Davidson,  and  others,  then 
filed  their  bill  in  chancery,  praying  for  relief  against  this  judg- 
ment. Such  proceedings  were  had,  that  this  suit  in  chancery 
was  appealed  to  the  supreme  court,  and,  at  the  August  term, 
1840,  one  thousand  one  himdred  and  fifty-six  dollars  and 
seventy-seven  cents  of  the  judgment  of  Clark  against  the  com- 
plainant and  others,  was  perpetually  enjoined;  and  the  injunc« 
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tion  of  the  common  pleas,  as  to  the  residue,  dissolved,  and  leav- 
ing, therefore,  Clark's  judgment,  to  the  amount  of  nine  hundred 
and  forty-four  dollars  and  tweni^-siz  cents,  in  full  force,  against 
the  complainant. 

In  March,  1838,  the  county  of  Erie  was  erected  and  organized, 
embracing  a  part  of  the  territoiy  which  before  belonged  to  Hu* 
ron  couniy,  and  in  which  the  land  in  controversy  is  situated. 
The  only  reservation  of  rights,  in  suits  pending,  etc. ,  in  this  act 
organizing  the  county  of  Erie,  is  in  reference  to  proceedings  be- 
fore justices  of  the  peace;  while  the  higher  judicial  tribunals 
seem  to  have  been  entirely  overlooked,  or  their  proceedings  re- 
garded as  entirely  unworthy  of  consideration  by  the  legislature. 
No  execution  has  ever  issued  on  Clark's  judgment;  and  being  a 
lien  upon  the  lot  in  question,  at  its  rendition,  in  December, 
1837,  the  question  arises  whether  it  still  continues  a  subsisting 
lien,  and,  unless  extinguished,  prevents  the  complainant  from 
conveying  an  unincimibered  fee  to  the  respondent. 

The  second  section  of  the  act  entitled  ''an  act  regulating 
judgments  and  executions,"  provides  "  that  the  lands  and  tene- 
ments of  the  debtor  shall  be  bound  for  the  satisfaction  of  any 
judgment  against  such  debtor,  from  the  first  day  of  the  tenn  at 
which  judgment  shall  be  rendered,  in  all  cases  where  such  land 
lies  within  the  coimiy  where  the  judgment  is  entered;  and  all 
other  lands  as  well  as  goods  and  chattels  of  the  debtor,  shall  be 
bound  from  the  time  they  shall  be  seized  in  execution."  Judg- 
ment liens  are  of  a  purely  legal  character.  They  do  not  exist  at 
conmion  law.  Their  creation,  extension,  and  continuance,  de- 
pend entirely  upon  statutory  provision.  Their  operation,  as  a 
part  of  the  rei;nedy  to  enforce  the  collection  of  a  debt,  is  governed 
by  the  terms  of  the  statute.  That  the  lien  may  attach,  it  is  cer- 
tain, that,  by  the  statute,  the  land  must  be  in  the  county  where 
the  judgment  is  rendered,  at  the  time  of  its  rendition;  or,  if  in 
another  county,  there  must  be  an  actual  levy.  And  it  is,  there- 
fore, supposed  that  when  a  new  couniy  is  organized,  with  no 
saving  clause  in  the  act,  and  land  subject  to  a  judgment  lien,  in 
the  old  county,  falls  within  the  new  organization,  the  lien  ceases 
to  exist.  We  do  not  think  so.  The  lien  being  given  by  express 
provision,  although  it  is  admitted  as  a  jrnrt  of  the  remedy,  to  be 
within  the  control  of  the  legislature,  must,  nevertheless,  remain 
until  lost  by  the  act  of  the  judgment  creditor,  or  taken  away  by 
subsequent  legislation.  There  is  nothing,  express  or  implied, 
in  the  act  of  1838,  organizing  Erie  county,  inconsistent  with  the 
existence  or  enforcement  of  this  lien.     It  may  be  said  that,  af tei 
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the  division  of  the  counties,  the  records  of  Erie  furnish  no  no- 
tice of  this  incumbrance  to  the  purchaser.  This  is  true;  nor 
would  they  furnish  such  notice,  had  there  been  ever  so  extensive 
a  saving  clause  in  the  act.  There  is  no  difference,  in  our  opin- 
ion, in  principle,  between  this  judgment  lien,  and  a  lien  created 
by  mortgage,  recorded  in  Huron  county  before  the  division. 
The  record  of  Erie  would  have  given  no  notice  of  the  fact  at  the 
date  of  this  purchase  by  the  respondent.  The  law  requires  all 
instruments  by  which  lands  are  incimibered  to  be  recorded  in 
the  couniy  where  the  land  lies;  but  it  has  never  been  supposed 
that  liens,  created  by  such  instruments,  became  inoperative, 
because  the  land  incumbered  by  a  subsequent  division,  fell  into 
a  different  coimiy  than  that  in  which  such  instruments  were  re- 
corded. Nor  has  a  new  record,  in  such  case,  been  considered 
necessary  to  protect  the  grantee  against  subsequent  purchasers 
without  notice.     The  analogy  between  the  two  cases  is  complete. 

The  case  of  The  People  v.  MorreU,  21  Wend.  675,  is  relied 
upon  by  the  complainant  as  an  authoriiy  that  Clark's  judgment 
lien  was  lost  with  the  division  of  the  county.  If  there  is  any 
analogy  between  the  cases,  it  is  veiy  remote;  so  much  so,  as  not 
to  be  seen  by  us.  In  that  case,  the  court  held  the  division  of  a 
county  ejected  from  office  an  associate  judge  of  the  court  of 
common  pleas,  who  fell  within  the  new  division;  that  his  resi- 
dence was  changed  by  the  operation  of  the  law,  and  that  the  law 
required  a  continued  residence  in  the  old  county^  as  a^  qualifica- 
tion to  hold  and  enjoy  the  office. 

In  the  case  at  bar  the  law  requires  the  land  to  lie  in  the 
county  at  the  rendition  of  the  judgment,  that  the  lien  may  at- 
tach, but  not  that  it  shall  continue  in  the  same  couniy  that  the 
lien  may  be  preserved.  If,  in  this  case,  the  amount  due  from 
the  respondent  to  Davidson  was  sufficient  to  liquidate  Clark's 
judgment,  there  would  be  no  difficulty  in  decreeing  a  specific 
execution  of  the  contract,  and  protecting,  fully,  the  respond- 
ent's rights,  by  his  seeing  to  the  application  of  the  money  due 
the  complainant  to  Clark's  judgment;  but  such  is  not  the  fact. 
The  difference  is  nearly  three  hxmdred  dollars;  and  imtil  this 
judgment  lien  is  removed  by  the  complainant,  the  respondent 
should  not  be  required  to  further  execute  the  contract  on  his 
part,  by  paying  the  balance  of  the  consideration. 

Bill  dismissed  without  prejudice. 

A  similar  qaestion  arose  in  California.  The  sapreme  oonri  there  quota 
from  the  reasoning  of  this  decision,  and  miforce  its  oondosion  in  the  follow- 
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ing  language:  "  We  have  quoted  at  length  from  the  opiniofi  in  this  case,  he- 
canae  it  is  the  only  case  in  point  to  which  we  have  been  referred,  and  beoaoM 
the  reasons  presented  are  well  stated  and  entirely  oondosive:"  Bowman  t. 
Haviaua,  17  OsL  471,  476. 


PnoH  V.  Chesseldine. 

[11  Omo,  100.] 

MiBCAKX  BT  AuonoNUB  iif  Emtkbimo  thx  Vxhdob's  Naks,  wiU  bo  cor- 
rected in  eqnity. 

Wbebm  thb  Vsndeb  Waiybs  his  Right  to  Abandov  a  Contbaot  for  tfao 
sale  of  land,  he  will  be  compelled  to  perform  it. 

A  Quitclaim  Dbbd  is  Perform ancb  of  Contract  to  Qtvm  Good  Titli, 
if  the  vendor  had  the  title. 

Bill  to  specificallj  enforce  performance  of  coniaract  to  pur- 
chase a  tract  of  land.  The  sale  was  at  public  auction.  It  ap- 
peared that  the  auctioneer  made  a  mistake  in  entering  the  name 
of  the  vendor.    The  case  sufficiently  appears  from  the  opinion. 

Charles  Ibx,  for  the  plaintiff. 

Edward  Woodruff,  contra. 

By  Court,  Wood,  J.  There  has  been  a  mass  of  testimony 
taken  in  this  case,  too  voluminous  to  be  recapitulated  at  length, 
and  will  only  be  referred  to  in  general  terms,  in  the  disposition 
of  the  case.  In  this  class  of  cases,  it  is  well  settled,  that  the 
auctioneer  is  the  agent  of  both  parties,  and  that  sales  of  this 
description  must  be  conducted  in  the  utmost  good  faith;  and 
the  bidder,  as  a  general  rule,  has  the  right  to  rely  on  the  printed 
conditions,  or  verbal  representations  made  by  the  auctioneer;^ 
and  if  they  are  not,  substantially,  true,  it  is  a  fraud  upon  the 
purchaser,  and  he  is  not  bound  by  his  bid.  It  is,  also,  true, 
that  a  court  of  equity  looks  beyond  the  letter,  and  inquires  after 
the  intentions  of  the  parties.  Charles  Shtdtz  was,  at  one  time, 
the  owner  of  this  property,  and  had  assigned  it  to  the  complain- 
ants, for  the  benefit  of  his  creditors.  At  the  time  of  this  sale, 
and  before,  and  after,  he  purchased,  Chesseldine  occupied  it 
under  a  lease  from  the  complainants,  as  assignees,  and  paid  the 
rents,  occasionally,  to  Charles  Shultz.  He  must,  therefore, 
have  known  to  whom  it  belonged,  and  that  Charles  Shultz  was 
acting  as  the  agent  of  the  complainants  in  the  management  of 
the  premises;  and  looking,  then,  at  the  transaction  in  its  real 
light,  equity  would  regard  the  contract  as  between  the  com- 
plainants and  defendant,  notwithstanding  the  auctioneer  errone- 
ously made  Charles  Shultz  a  party.     The  correction  of  mistakes 
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is  one  of  the  peculiar  jurisdiotions  of  a  ooort  of  equity.  It  ap- 
pears to  us,  also,  ^hc  nGmorandum  of  the  sale,  signed  by  the 
defendant,  through  the  agency  of  the  auctioneer,  if  we  regard 
the  complainants  as  the  real  parties,  takes  the  case  out  of  the 
operation  of  the  statute  of  frauds. 

It  is  certain  the  property  was  incumbered  at  the  time  of  the 
sale,  by  the  mortgages  referred  to,  and  until  the  July  term  of 
the  superior  court,  succeeding;  and  that  a  suit  was  pending  in 
fayor  of  certain  creditors  of  Charles  Shultz,  against  the  com- 
plainants, as  hi9  assignees,  to  set  aside  the  assignment  of  this, 
property;  but,  at  the  July  term,  by  consent  of  the  Bank  of  the 
United  States,  the  creditors  and  assignees,  such  proceedings 
were  had  that  the  title  was  confirmed  in  the  assignees,  and  the 
avails  of  the  property  disposed  of  by  the  decree,  leaving  it  per- 
fectly in  the  power  of  the  assignees  to  make  a  good  title.  It  is 
very  dear,  if  Chesseldine  had  chosen  to  abandon  the  purchase, 
at  any  time  after  the  ten  days  had  elax>8ed,  in  which  the  title 
was  to  be  made,  his  right  to  do  so  could  not  have  been  ques- 
tioned. But  if  he  chose,  on  his  part,  to  consider  the  contract 
open,  and  to  waive  the  limitation,  within  which  the  complain- 
ants were  to  convey,  and  until  it  was  in  their  power,  equiiy  vnll 
estop  him  from  afterwards  setting  up  their  default  as  a  defense 
to  the  suit. 

If  he  treated  the  bargain  as  open  and  subsisting,  until  the  bill 
was  filed,  and  the  complainants  were  able  to  make  a  good  title 
at  the  hearing,  performance,  on  the  part  of  the  defendant,  will 
be  decreed:  2  P.  Wms.  630;'  1  Atk.  12;«  3  Cow.  445,  555.'  It 
is,  also,  certain,  if  the  printed  conditions  of  the  sale,  or  the  rep- 
resentations made,  are  not  true,  the  purchaser  may  waive  his 
right  to  abandon  the  contract,  and  he  will,  in  that  event,  be 
compelled  to  perform  it.  Does  not  the  defendant  occupy  this 
ground?  Griffin  Taylor  swears  that  the  defendant  offered  to 
sell  him  the  property  three  or  four  weeks  after  the  purchase. 
Fox  says,  before  he  commenced  this  suit,  which  vfras  on  the 
twenty-fifth  of  November,  1839,  he  had  several  conversations 
with  Chesseldine.  He,  at  first,  expressed  a  willingness  to  take 
the  property;  but,  at  last,  objected  to  the  title,  and  in  October, 
or  early  in  November,  deponent  tendered  him  the  deed  of  the 
complainants.  It  is  proved,  by  Mr.  Chase,  that  in  June  or  July 
the  defendant  agreed  to  pay  for  one  half  of  a  partition  wall,  to 
separate  the  premises  in  controversy  from  those  of  the  deponent, 
in  the  event  of  his  completing  the  purchase.     There  are  other 

1.  Longford  ▼.  Pitt,      2.  Oib$on  v.  Poiterton.      3.  Seymour  t.  De  Lancy,  3  Cow.  U5,  637. 
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facts,  also,  in  proof,  which,  altogether,  lead  us  to  the  conclosion 
that  the  defendant  intended  to  take  the  property,  until  about 
the  time  when  the  deed  was  tendered,  in  October  or  November, 
long  after  the  title  was  complete  in  the  assignees;  and  the  cause 
of  his  refusal  was  then,  probably,  not  so  much  from  any  objec- 
tion to  the  title,  as  the  depreciation  in  the  value  of  real  estate, 
which  is  shown  to  have  been  at  least  tweniy-five  per  cent.,  from 
May  till  October,  1839. 

Another  groxmd  of  defense  is,  that  the  complainants'  deed 
was  but  a  quitclaim,  which  the  defendant  was  npt  obliged  to  re- 
ceive. Whether  this  was  a  compliance  with  the  contract,  on  the 
part  of  the  complainants,  must  depend  on  its  terms.  The  con- 
tract was  for  a  good  title.  If,  then,  the  assignees  had  the  title, 
it  would  pass  to  the  defendant  by  a  quitchdm,  as  well  as  by  a 
conveyance  with  covenants  of  warranty.  The  form  of  the  con- 
veyance, xmder  such  a  contract,  can  not  be  material.  The  court 
will  look  to  see  if  a  good  title  is  conveyed,  and  if  not,  whatever 
may  be  the  form,  the  vendee  will  not  be  decreed  to  execute  the 
contract  on  his  part.  This  deed,  however,  does  contain  cove- 
nants of  warranty,  by  the  assignees,  against  their  own  acts;  but 
without  even  these  covenants,  a  majority  of  the  court  would 
consider  this  conveyance  sufficient  to  satisfy  the  terms  of  the 
sale. 

Decree  for  complainants. 

Auotionser's  Power  to  Sign  Mbmo&andum:  See  Su^gtlaek  v.  HardJmg^ 
7  Am.  Deo.  769;  Daic^  v.  Bobertsoth  12  Id.  611;  Meadow  v.  Meadow,  15  Id 
645;  EpiKopal  Church  v.  WOejf,  20  Id.  386;  8mUh  v.  Jones,  Id.  498,  and 
the  refereDces  in  the  notes  to  the  decisionB;  and  DaioU  v.  SoweU,  13  Id.  396- 
400,  in  note. 

CoMTRAOTS  TO  Gzvs  QooD  AKD  Valid  Dkkdx  SUhw  V.  Steoem,  29  Am.  Dea 
139;  Tmney  v.  ABhUy,  26  Id.  620;  and  Porter  v.  NofftB^  11  Id.  34,  in  the  note 
whereto  the  sabject  is  examined  at  length. 

Followed,  in  regardto  tbeooneotioaof  mittakea,  in  MeOomnetl  v.  BriUhcart, 
17  m.  361. 


Digitized  by 


Googk 


OASES 

IV  THB 

SUPREME  COURT 


OF 


PENNSYLVANIA. 


Allshouse  V.  Rambay 

[6  Whabtov,  831.] 

OnriLiCT  OF  Laws.— Vauditt  or  a  Contbact  is  to  be  detennined  by  the  kw 
of  the  pbuM  where  it  was  ezecated,  and  in  the  absence  of  an  express  or 
necessary  understanding  that  the  contract  is  to  be  elsewhere  performed, 
the  place  of  performance  is  presomed  to  be  the  place  of  execution. 

Debtor  is  not  Bound  to  Tendsb  PsBvoiufANOB  without  the  State  where 
there  is  no  stipulation  in  regard  to  the  place  of  performance. 

A  Pbomisb  to  Pat  a  Judgment  against  Another  if  the  creditor  would 
extend  a  certain  forbearance  to  the  debtor,  is  within  the  statute  of  frauds, 
and  must  be  in  writing. 

APPEAL  from  a  decision  of  a  justice  of  the  peace  in  an  action 
brought  by  Ramsay  against  Allshouse.  Bamsay  had  recovered  a 
judgment  against  one  Yannata  in  New  Jersey,  where  the  parties 
then  lived.  The  defendant  Allshouse  promised  Bamsay  that  he, 
Allshouse,  would  pay  the  judgment  if  Bamsay  would  wait  three 
months.  At  the  expiration  of  that  time  Bamsay,  who  had 
moved  to  Pennsylvania  in  the  mean  while,  demanded  payment  of 
Allshouse,  and  the  demand  not  being  complied  with,  brought 
this  action.    The  lower  court  gave  judgment  for  the  plaintiff. 

MaunveU,  for  the  plaintiff  in  error. 

A.  E.  B^ryvone^  contra. 

By  Court,  Gibson,  C.  J.  There  are  discrepant  texts  of  the 
dvil  law  touching  the  question  whether  a  foreign  contract  ia 
subject  to  the  law  of  the  place  where  it  was  made,  or  the  law  of 
the  place  where  it  is  to  be  executed;  and  the  commentators  by 
no  means  agree  in  their  attempts  to  reconcile  them.     The  common 
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law  role  is,  that  the  yaliditj  of  a  contract  is  to  be  determined 
by  the  law  at  the  place  of  its  origin;  and  those  cases  which  have 
sometimes  been  made  the  basis  of  another  rule,  are  to  be  viewed 
rather  as  exceptions.  Such  undoubtedly  is  the  case  of  a  con- 
tract which  is  to  be  executed  in  a  foreign  country,  and  which  is 
presumed  to  be  fran\ed  on  the  basis  of  the  law  at  the  place  of 
execution:  2  Kent,  459;  Story's  Confl.,  c.  8,  sec.  260.  But  taking 
the  locus  contractus  in  such  a  case,  to  be  the  place  cf  perform-' 
ance,  still  a  presumption  arises  that  the  contract  is  intended  to 
be  performed  where  it  is  made,  if  there  be  not  an  express  or 
necessary  understanding  that  it  is  to  be  performed  elsewhere; 
and  whenever  such  understanding  is  not  apparent,  the  law  of  the 
contract  is  the  law  of  the  place  where  it  was  made:  3  Surge's 
Ck}nfl.  758;  2  Id.,  851.  Such  are  the  principles  applicable 
to  the  subject,  as  they  have  been  stated  by  the  best  British  and 
American  jurists;  and  what  is  there  in  the  case  before  ns  to  in- 
dicate the  existence  of  an  understanding  that  the  contract  was 
to  be  executed  in  Pennsylvania  ?  The  promise  was  made  in  New 
Jersey,  where  all  the  parties  but  the  creditor  lived;  and  it  was 
to  pay  the  debt  at  the  end  of  three  months,  without  regard  to 
place.  But  the  creditor  had  shortly  before  removed  to  Penn^l- 
vania;  whence  an  argument  that,  as  every  one  must  be  taken  to 
have  intended  the  legal  consequences  of  his  acts,  the  parties,  in 
this  instance,  must  have  intended  that  payment  should  be  made 
at  the  place  of  his  domicile.  But  an  obligation  thus  to  pay,  is 
not  even  a  legal  consequence  of  the  contract.  Where  the  place 
of  jMiyment  is  not  designated,  the  money  must  be  tendered 
wherever  the  creditor  is  to  be  found  within  the  realm;  but  the 
creditor  is  not  boiind  to  go  out  of  it  to  seek  him:  Co.  Lit. 
210  b.  The  rule  of  the  civil  law  is  narrowei'  still,  it  being  said 
that  payment  must  be  made  at  the  place  where  the  contract  was 
made,  unless  it  appear  by  express  provision  or  necessary  infer- 
ence that  another  place  was  intended:  3  Burge's  Confl.  822.  As, 
then,  there  was  no  stipulation  about  place  in  this  instance,  the 
debtor  was  not  bound  to  follow  his  creditor  to  Pennsylvania, 
which,  as  regards  transactions  of  this  nature,  stands  in  relation 
to  other  states  as  a  foreign  country — ^a  principle  decided  in 
Buckner  v.  Finley,  2  Pet.  587,  in  which  the  states  of  the  imion 
were  held  to  be  foreign  countries  as  regards  each  other,  in  re- 
Bj^ect  to  bills  of  exchange.  This  contract  must  be  left,  then,  to 
the  operation  of  the  particular  clause  in  the  New  Jersey  statute 
of  frauds:  and  if  it  be  such  as  that  clause  requires  to  be  in 
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writings  the  plaintiff  will  derive  no  advantage  from  the  omission 
of  such  a  clause  in  the  statute  of  Pennsylvania. 

Decisions  on  the  British  statute  of  frauds  are  received,  pe^ 
haps,  in  all  the  states,  as  guides  in  the  exposition  of  enactmcDts 
on  the  same  basis;  and  those  of  them  which  pertain  to  the  in- 
terpretation of  the  second  clause  in  the  fourth  section  of  that 
statute,  are  consequently  applicable  to  the  same  clause  in  the 
statute  of  New  Jersey.  The  rule  extracted  from  them  by  Mr. 
Justice  Buller,  in  Matson  v.  Whararriy  2  T.  R.  80,  is,  "tliat  if 
the  person  for  whose  use  the  goods  are  furnished,  is  liable  at  all, 
any  other  promise  by  a  third  person  to  x>ay  the  debt,  must  be 
in  writing,  otherwise  it  is  void  by  the  statute  of  frauds;"  and 
the  existence  of  liability  on  the  part  of  him  who  had  the  bene- 
fit of  the  original  consideration,  has  been  the  criterion  in  the 
subsequent  cases.  In  that  case,  it  was  said  that  Lord  Mansfield 
had  taken  a  distinction  in  Mowbray  v.  Cunningham^  which  was 
overruled  in  Jones  v.  Cooper,  Cowp.  227,  between  a  promise  be- 
fore credit  given,  and  a  promise  after  it,  supposing  the  former 
necessarily  to  be  an  original  undertaking  in  all  cases,  and  the 
latter  to  be  a  collateral  one;  the  truth  of  which  is  doubted  in 
Roberts  on  Frauds,  210.  But  in  Peckham  v.  Farias  3  Doug.  13; 
S.  C,  26  Eng.  CJom.  L.  15,  Lord  Mansfield  himself  confirmed 
the  statement  of  Justice  Buller,  and  at  the  same  time  receded 
from  his  former  position.  It  is  scarce  necessary  to  say,  that 
the  report  of  that  case  was  not  published  when  Mr.  Roberts 
wrote.  In  no  case,  then,  since  Jones  v.  Cooper,  has  it  been 
doubted,  that  if  credit  be  given  to  a  third  person,  either  a  sub- 
sequent or  precedent  promise  is  a  collateral  one.  Such  is  the 
doctrine  of  Anderson  v.  Hayman,  1  H.  Bl.  120,  and  such  it  has 
continued  to  be  down  to  DameU  v.  TraU,^  2  Car.  &  P.  82;  S.  C, 
12  Eng.  Com.  L.  36.'  Had  the  courts  of  New  Jersey  adopted 
any  other  interpretation  of  their  statute,  we  would  be  bound  by 
it;  but  in  DiUcs  v.  Parke,  1  South.  219,  and  Hoppock  v.  TTO- 
son.  Id.  149,  the  principle  of  the  British  decisions  seems  to  have 
been  followed.  What,  then,  is  the  case  here?  The  defendant 
promised  to  pay  a  judgment  against  another,  which  is  still  in 
force.  Had  the  promise  been  taken  in  satisfaction  of  it,  he 
would  have  made  the  debt  exclusively  his  own;  but  the  consid- 
eration was  only  to  forbear;  and  the  promise  was,  in  the  words 
of  the  statute,  to  pay  another's  debt.  The  very  case  was  put  as 
an  illustration  by  the  chief  justice,  in  Buckniyr  v.  Darnall,  2  Ld. 
Raym.  1085.     "  Where  a  man  is  indebted,"  said  he,  "  and  J.  S. 

1.  12  Eng.  Com.  L.  4«2. 
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in  consideration  that  the  creditor  would  forbear  the  man,  prom- 
ises to  pay  him  the  debt,  such  a  promise  is  yoid,  unless  it  be  in 
writing."  It  is  clear,  then,  that  the  law  of  New  Jersey  rules  the 
case;  and  that  the  debt  is  irrecoverable  by  it. 

Judgment  of  the  court  below  reyersed,  and  judgment  for  the 
defendant  on  the  case  stated. 

Lex  Loci  Contbaotub  oontrols  the  validity  of  »  oontnet:  Speed  ▼.  Mayt 
17  Pa.  St  95;  Bmners  v.  ClerneM,  58  Id.  25;  Stringer  v.  Oiom&f,  02  Me. 
166,  each  citing  the  principal  case;  MUes  y.  Oden^  19  Am.  Deo.  177,  and 
note;  Baldwin  v.  Oray^  16  Id.  169;  Thomp8(m  v.  Ketcham,  5  Id.  332;  Tick- 
ner  v.  Roberts,  30  Id.  706;  Sliaver  v.  WhiU,  8  Id.  730;  Touro  v.  Caasin,  9  Id. 
080;  ScoviUe  v.  Canfield,  7  Id.  467;  King  ▼.  Hormones  ffeirs^  20  Id.  485; 
Malpica  v.  McKoum,  20  Id.  279;  Thuret  v.  JenHns,  12  Id.  508,  and  the  notes 
to  these  various  citations.  The  principal  case  is  cited  on  the  point  that  the 
parties  are  presumed  to  contract  according  to  the  laws  of  the  place  of  con- 
tract: Cox  V.  Adams,  2  Qa.  166;  and  that  a  debtor  is  not  obliged  to  follow  a 
ereditor  out  of  the  state  to  make  payment:  OiU  v.  Bradley^  21  Minn.  20; 
Hcde  ▼.  Potton,  60  K.  Y.  236. 


King  v.  Biohabds. 

[6  Whabsoh,  418.] 

A  Bazleb  mat  Dsnt  ms  Bailor'^  Titlb  by  showing  that  the  latter  ob- 
tained possession  of  the  goods  either  frandolently,  tortionsly,  or  felo- 
niously. 

Tboyeb  by  a  bailor's  assignee  against  a  common  carrier.  The 
opinion  states  the  case.  Verdict  directed  for  the  plaintiffs. 
Writ  of  error. 

Davis  and  James  8.  Smiihp  for  the  plaintiflfs  in  error. 

Meredithf  contra. 

'By  Court,  Eenniedt,  J.  The  only  question  raised  in  this  case 
is,  whether  the  defendants,  the  bailees  of  goods  delivered  to 
them  as  common  carriers,  to  be  transported  from  the  city  of 
New  York  to  the  city  of  Philadelphia,  ought  to  be  permitted  to 
show,  in  an  action  brought  by  the  bailors,  or  their  assignees, 
that  the  bailors  had  no  right  to  the  goods  whatever;  that  they 
had  obtained  the  possession  of  them  fraudulently  from  the  true 
owner  without  his  consent;  and  that  upon  demand  made  of  the 
goods  by  the  latter,  the  defendants  below,  who  are  the  plaint- 
iffs in  error  here,  had  delivered  them  to  him. 

In  Boll.  Abr.  606,  tit.  Detinue,  it  is  said,  if  the  bailee  of 
goods  deliver  them  to  him  who  has  the  right  to  them,  he  is  still 
notwithstanding  chargeable  to  the  bailor,  who  in  truth  has  no 
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right;  and  for  this  9  Hen.  YI.,  58,  is  cited.  So  if  the  bailee  de- 
liver them  to  the  bailor  in  such  case,  he  is  said  not  to  be  charge- 
able to  the  true  owner  thereof:  Id.  607,  for  which  7  Hen.  VI. ,  22, 
i3  cited.  And  again,  in  Fitzherbert's  N.  B.  138, 139,  tit.  Writ  of 
Detinue,  M.,  it  is  laid  down,  if  a  man  have  goods  delivered  to 
him  to  deliver  over  to  another,  and  afterwards  a  writ  of  detinue  is 
brought  against  bim  who  hath  right  unto  the  good^;  now  if  the 
defendant,  depending  the  action,  deliver  the  goods  over  to  whom 
they  were  bailed  to  him  for  to  deliver,  the  same  is  a  good  bar  in 
the  action,  because  he  hath  delivered  them  according  to  the  bail- 
ment made  unto  him.  But  it  is  said,  if  I  deliver  a  deed  to  A. ,  to 
which  B.  had  right,  and  A.  dies,  and  his  executor  takes  the  deed, 
he  is  not  chargeable  in  detinue  to  me,  but  only  to  B.,  who  hath 
the  right,  because  he  comes  to  it  by  law:  1  Boll.  Abr.  607,  tit. 
Detinue,  for  which  9  Hen.  YI.,  58,  is  quoted.  The  reasoning 
which  we  meet  with  in  support  of  these  several  positions,  is  by 
no  means  satisfactoiy;  nor  yet  in  accordance,  I  apprehend,  with 
analogical  principles.  In  1  Bac.  Abr.  369,  tit.  Bailment  (A),  the 
reason  assigned  why  C,  to  whom  the  goods  of  A.  were  bailed 
by  B.,  must  not  deliver  them  to  A.,  the  real  owner,  is,  that  C. 
can  not  pretend  to  remove  or  alter  that  possession  committed  to 
him,  in  order  to  restore  it  to  the  right  owner;  for  the  right  of 
restitution  must  be  demanded  of  him  that  did  the  injury, 'Of 
which  C.  has  no  pretense  to  judge;  and  therefore  it  would  be 
downright  treacheiy  in  him  to  deliver  them  to  any  other  than 
him  from  whom  he  had  it.  Here  the  proposition  that  the  right 
of  restitution  must  be  demanded  of  him  that  did  the  injury,  be- 
cause the  bailee  may  not  know  or  have  the  means  of  ascertain- 
ing the  owner,  if  correct,  would  go  to  show  that  in  no  case  can 
there  be  a  recovery  by  the  rightful  owner  of  goods  against  him 
to  whom  they  have  been  delivered,  upon  a  sale,  or  otherwise,  by 
one  who  has  taken  them  tortiously  without  the  owner's  consent, 
and  without  the  least  color  of  right,  because  the  vendee  or 
bailee  in  such  case  may  not  know  or  have  it  in  his  power  to  as- 
certain with  certainty  who  is  the  rightful  owner  of  the  goods. 
But  recoveries  by  the  right  owners  of  goods  against  bailees  and 
vendees,  and  especially  the  latter,  are  common  and  of  almost 
daily  occurrence  in  our  courts.  As  against  the  purchasers  of 
goods,  from  those  who  have  come  wrongfully  by  the  possession 
of  them,  I  do  not  understand  it  to  be  denied  that  a  recovery 
may  be  had  by  the  owners  thereof;  and  that  it  is  no  plea  for 
such  purchasers  to  allege  that  they  purchased  the  goods;  be- 
lieving the  parties  of  whom  they  purchased  to  be  the  true  owners 
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thereof,  either  from  the  circumstance  of  their  being  in  the 
actual  possession  of  them,  or  that  of  any  other.  Indeed  it  is 
well  settled  in  England,  that  the  sale  of  goods,  unless  made  in 
market  overt,  if  made  without  the  authority  of  the  owner,  either 
expressly  or  impliedly  given,  does  not  divest  him  of  bis  right  of 
property  therein;  and  that  he  is  entitled  to  demand  and  recover 
the  goods,  or  the  value  of  them,  from  the  person  in  possessio u  of 
them,  whomsoever  he  may  be:  2  Bl.  Com.  449,  450;  2  Inst. 
713,  714,  The  law  is  the  same  in  this  state,  with  the  exception 
that  we  have  no  market  overt,  and  consequently  no  protection 
can  be  afforded  upon  this  ground  in  any  case  to  the  purchaser: 
Eosack  V.  Weaver,  1  Teates,  478;  Thomas  v.  Hess,  cited  1  Id. 
479;  Handy  v.  Metzgar,  2  Id.  347;  tkiston  v.  Worthington,  6 
Serg.  &  R.  130;  Lecby  v.  McDermoti,  8  Id.  500. 

Would  it  not,  then,  be  singularly  strange  and  unreasonable 
to  hold  that  a  bailee,  a  mere  depositary  for  instance,  who  has 
given  no  consideration,  and  parted  with  nothing  for  the  goods^ 
stands  in  a  more  favored  situation  than  an  innocent  vendee  who 
has  paid  a  full  price  for  them?    Bailees,  with  the  exception 
perhaps  of  innkeepers,  common  carriers,  and  wharfingers,  or 
warehouse    men,  have   the  same  right  to    decline    becoming 
such  that  vendees  have,  and  may,  therefore,  by  using  proper 
precautions,  make    themselves    secure    against    loss    accruing 
from  their    taking    charge    of    goods    belonging    to    others, 
from  whom  they  have  been  filched  or  improperly  taken.     And 
although  innkeepers,  common  carriers,  wharfingers,  or  ware- 
house-keepers, may  be  bound,  the  first  to  receive  the  goods  in 
the  possession  of  their  guests,  when  they  have  room  for  them, 
and  the  latter  the  goods  in  the  possession  of  those  who  may 
wish  to  employ  them,  by  placing  the  goods  in  their  charge, 
without  having  sufficient  time  allowed  to  make  the  requisite  in- 
quiry to  ascertain  first  whether  they  are  the  rightful  owners  of 
the  goods  or  not;  yet  that  would  not  seem  to  furnish  any  suffi- 
cient ground  for  their  refusing  to  deliver  the  goods  to  the 
owners,  on  demand  made  by  the  latter,  where  they  have  been 
wrongfully  deprived  of  the  possession  of  them.     It  is  sufficient 
in  such  cases  for  the  bailees  just  mentioned  that  they  are 
authorized  by  law  to  retain  the  goods  in  their  possession  with* 
out  deliveiy,  until  they  are  paid  or  tendered  the  amount  of 
what  they  are  entitled  to  for  keeping  or  carrying  them:  Arum.^ 
2  Shaw,  161;  Yorkey,  Oreenough,^  2Ld.  Raym.  866;andthe  Case  of 
the  Exeter  Carrier,  cited  in  Yorke  v.  Oreenough,  p.  857.    In  the 

1.  Yorke  T.  Chrmaugh, 
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two  last  cases  cited,  the  only  objection  made  to  the  plamtifiTs 
recovery  was  his  omission  or  refusal  to  tender  or  pay  the  hire 
claimed  by  the  defendant,  which  the  plaintiff  alleged  he  was 
not  bound  to  do,  inasmuch  as  his  goods  had  been  wrongfully 
taken  from  him  and  delivered  to  the  defendant  by  a  person  who 
had  no  right  thereto  or  authority  whatever  to  do  so.    The  court, 
however,  held,  in  the  first  of  these  two  cases,  that  the  defend- 
ant, who  was  an  innkeeper,  had  a  lien  upon  the  plaintiff's  horse 
for  his  keeping,  and  was  not  bound,  therefore,  to  deliver  the 
horse  to  the  plaintiff,  though  he  was  the  owner,  until  paid  for 
the  keeping  of  the  same;  and,  in  the  second  case,  that  the 
carrier,  who  was  the  defendant,  had  a  lien  upon  the  goods  for 
his  carriage  of  them,  notwithstanding  they  were  delivered  to 
him  by  one  who  possessed  himself  of  them  wrongfully  without 
any  right  thereto,  because  he  was  bound  to  receive  the  goods, 
and  was  therefore  justified  in  withholding  them  from  the  plaint- 
iff, who  proved  himself  to  Ix  the  rightful  owaer  thereof,  until 
he  was  paid  his  freight.     But  in  neither  of  these  cases  does  it 
seem  to  have  entered  into  the  minds  of  the  counsel  or  of  the  • 
court  that  the  plaintiff  was  not  entitled  to  recover,  because  the 
defendant  was  under  a  promise  or  obligation  to  deliver  the 
goods  to  his  bailor.     On  the  contrary,  it  seems  to  have  been 
considered  that  his  title  to  recover  was  quite  clear,  had  he  only, 
anterior  to  the  conmiencement  of  his  action,  tendered  to  the  de- 
fendant the  money  due  for  the  keeping  of  the  horse  in  the  one  case, 
or  the  sum  due  for  the  freight  of  the  goods  in  the  other.     Be- 
sides, it  is  impossible  not  to  see  that  in  many  instances,  which 
occur  almost  daily,  I  would  say,  that  if  the  right  of  restitution 
must  be  demanded  by  the  owner  of  the  goods,  in  such  case,  of 
him  who  did  the  injury,  or,  in  other  words,  of  him  who  wrong- 
fully took  them,  his  remedy  to  follow  the  wrong-doer,  may  cost 
him  more  than  the  value  of  the  goods;  or  the  wrong-doer,  when 
overtaken,  may  be  insolvent,  and  unable  to  make  compensation. 
The  owner,  therefore,  in  every  case,  rather  than  encounter  such 
a  risk,  where  he  has  been  deprived  of  the  possession  of  his 
goods  wrongfully,  by  one  who  has  delivered  them  to  a  bailee, 
had  better  adopt  the  remedy  sanctioned  by  the  court  in  Shel- 
bury  V.  Scotsford^  Yelv.  23.     There  the  owner  by  force  and  arms, 
and  against  the  will  of  the  bailee,  retook  his  horse,  which  the 
bailor,  without  any  consent  or  authority  from  the  owner,  had  lent 
to  the  bailee  to  ride  to  Y. ,  upon  his  promise  to  return  the  horse  on 
a  certain  day  agreed  on  between  them;  and  in  an  action  brought  by 
the  bailor  against  the  bailee,  for  breach  of  his  promise,  in  which 
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the  latter  pleaded  the  true  property  of  the  horse  to  be  in  J.  8., 
and  that  he  vi  et  armis  et  contra  volmUatem,  had  retaken  the 
horse;  the  matter  thus  alleged  in  the  defendant's  plea  was  held 
to  be  a  good  defense;  for  in  law  it  dischaiged  the  promise  of  the 
defendant  bj  reason  of  the  property  of  the  horse  being  in  J.  S. 
This  case  establishes  the  principle  clearly  that  the  bailee  can  no 
more  resist  the  right  of  the  true  owner  to  take  or  recover  the 
possession  of  the  goods  than  his  bailor  could:  that  the  right  of 
property  is  ever  to  be  regarded,  and  may  be  inquired  into  in  an 
action  brought  by  the  bailor  against  his  bailee  as  well  as  in  other 
cases.    And  hence  it  is  that  in  every  case  almost,  where  it  is  dear 
that  the  plaintiff  is  not  only  vested  with  the  right  of  property  in 
the  goods,  but  likewise  with  the  right  to  the  possession  of  them» 
the  general,  if  not  the  universal  rule,  seems  to  be,  when  this  is 
so,  and  there  has  been  a  conversion  of  the  goods  by  the  defend- 
ant, that  the  plaintiff  may  maintain  trover  for  them:  Mather  v. 
IHnity  Church,  3  Seig.  &  B.  512,  S13  [8  Am.  Dec.  663];  Oordon 
V.  Harper,  7  T.  R.  9.     So  replevin  will  lie  in  this  state  by  the 
owner  of  goods  against  any  one  in  the  possession  of  them,  who 
detains  them  without  the  sanction  either  of  the  onmer,  or  the 
law  authorizing  him  to  do  so:  Weaver  v.  Lawrence,  1  Dall.  157; 
Shearick  v.  EuJber,  6  Binn.  3;   Woois  v.  Nixon,  Addis.  134  [2 
Am.  Dec.  364];  StoughUm  v.  Bappalo,  3  Serg.  &  B.  562;  Stiles  v. 
OriffiJth,  3  Yeates,  82.    But  if  the  doctrine  as  laid  down  in  BoUe's 
Abridgment,  and  Fitzherbert,  N.  B.,  were  to  prevail,  neither 
replevin  nor  trover  cotdd  be  maintained  by  the  owner  of  the 
goods,  who  was  not  the  bailor,  though  he  never  had  parted  with 
his  right  of  properiy  or  possession  in  them,  against  a  bailee,  be- 
cause the  latter  could  defeat  the  action  at  any  time  during  its 
pendency  by  delivering  the  goods  to  the  bailor,  who  might  run 
away  with  them,  so  as  to  deprive  the  owner  of  all  remedy  for  his 
loss.    But  it  said  that  it  would  be  breach  of  trust,  or  an  act  of 
treachery  on  the  part  of  the  bailee,  to  deliver  the  goods  even  on 
demand  to  the  true  owner,  notwithstanding  he  has  received  them 
from  a  wrong-doer,  because  he  promised  to  restore  the  goods  to 
such  wrong-doer.    If  the  bailee  in  such  case  receive  the  goods 
from  the  bailor  innocently,  under  the  impression  made  by  the 
bailor,  that  he  is  the  owner  thereof,  or  has  the  right  to  dispose 
of  them  in  the  manner  he  is  doing,  and  therefore  promises  to 
return  the  goods  to  the  bailor,  it  is  very  obvious  that  such  a 
promise  ought  not  to  be  regarded  as  binding,  because  obtained 
through  a  false  impression,  made  willfully  by  the  bailor;  and 
truth,  which  lies  at  the  foundation  of  justice,  as  well  as  all  moral 
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excellence,  wotild  seem  to  reqtdre,  in  eveiy  such  case,  that  the 
goods  shotdd  be  deliyered  up  to  the  true  owner,  especially  if  he 
demand  the  same,  instead  of  the  wrongful  bailor.  But  if  the 
bailee  knew  at  the  time  he  received  the  goods,  and  made  the 
promise  to  redeliver  them  to  the  bailor,  with  a  view  to  favor  the 
bailor,  that  the  latter  had  come  wrongfully  by  them,  either  by 
having  taken  them  tortiously  or  feloniously  from  the  owner,  then 
the  bailee  thereby  became  a  participant  in  the  fraud  or  felony, 
and  it  would  be  abhorrent  to  every  principle  of  justice  that  he 
should  be  protected  under  such  circimistances  against  the  de- 
mand or  claim  of  the  owner.  This  promise,  however,  of  the 
bailee  is  said  to  be  binding  on  him  only,  and  is  not  such  as  his 
personal  representatives  are  bound  to  regard:  and  the  reaeion  as- 
signed for  tiiis  is  because  the  goods  have  come  to  their  possession 
by  operation  of  law.  This  doctrine,  if  it  were  to  be  allowed, 
would  certainly  be  singularly  anomalous,  and  unlike,  in  its 
effect,  to  any  other  promise  recognized  by  the  law  as  binding. 

In  order  to  test  it,  let  us  suppose,  for  instance,  that  the 
vendor  of  goods,  after  having  received  the  stipxdafed  price 
for  them  of  the  vendee,  promised  to  deliver  them,  but  died 
before  this  could  be  effected;  will  it  be  pretended  that 
his  executor  or  administrator  would  not  be  bound,  if  the 
goods  came  to  his  possession,  to  deliver  them  to  the  vendee  ? 
.  Suppose  further,  that  it  is  discovered  by  the  executor  or  admin- 
instrator,  while  he  has  the  possession  of  the  goods,  that  the 
vendor  was  not  the  owner  of  them,  and  that  he  had  no  right 
whatever  to  sell  them;  would  it  not  be  his  duty  to  deliver  them 
to  the  rightful  owner,  if  demanded  by  him,  and  not  to  the 
vendee?  No  one  can  doubt  but  it  would;  and  yet  I  apprehend 
it  would  puzzle  a  casuist  himself  to  distinguish  this  latter  case 
from  that  of  the  bailee.  In  either  case  the  owner  is  entitled 
upon  demand,  to  have  his  goods  restored  to  him  by  whomsoever 
he  may  be  that  has  possession  of  them;  for  nemo  debit  rem  suam 
gine  /ado  out  defectu  silo  amiUere.  It  is  also  clear  that  the 
wrongful  bailor,  having  no  right  of  either  property  or  posses- 
sion in  the  goods,  can  transmit  nothing  of  the  kind  by  his  de- 
livery of  the  goods  to  his  bailee.  It  is  true  there  is  a  position 
laid  down  in  Bro.,  tit.  Trespass,  pi.  256,  329,  359,  which  would 
seem  to  militate  against  this.  There  it  is  said,  if  A.  take  iihe 
goods  of  B.  illegally,  and  C.  afterwards  tak6  them  illegally 
from  A.,  B.  can  not  maintain  an  action  of  trover  against  C. ;  for 
that,  by  the  first  taking,  notwithstanding  it  was  tortious,  the 
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property  of  B.  was  divested.  But  it  is  said  in  1  Sid.  431,*  that 
A.  does  not  in  such  case  acquire  any  property  in  the  goods  by 
the  first  taking,  and,  consequently,  that  B.  may  maintain  trover 
for  them  against  0.  This  latter  proposition  is  certainly  much 
more  agreeable  to  reason  than  the  former,  and  ought,  therefore, 
tj  be  regarded  as  the  law  on  the  subject  agreeably  to  the  maxims. 
Lex  est  dictamen  rationis  /  or  lex  semper  irUendU  quod  convenit 
^aiixmi.  The  counsel  for  the  defendants  in  error  relied  also 
upon  a  case  mentioned  by  Mr.  Erskine  in  his  argument  for  the 
plaintiff  in  LcUouche  v.  Fowls, ^  3  Esp.  114,  which  he  said  was 
tried  before  Mr.  Justice  Gould.  The  defendant  was  a  carrier, 
who  had  goods  delivered  to  him  to  be  carried  from  Maidstone 
to  London.  While  the  goods  lay  at  his  warehouse,  a  person 
came  there  who  said  the  goods  were  his,  and  claimed  them  from 
the  carrier:  the  carrier  said  he  could  not  deliver  them;  but  that 
if  he  was  indemnified,  he  would  keep  them,  and  not  deliver 
them  according  to  order.  An  indemnity  was  given,  and  the 
goods,  not  beiug  delivered  according  to  order,  the  party  by 
whom  the  goods  were  delivered  to  the  carrier,  brought  an  ac- 
tion against  the  carrier.  And  Mr.  Gould,  Justice,  on  the  trial 
of  it,  would  not  permit  the  carrier  to  set  up  any  question  of 
property  out  of  the  plaintiff;  and  held,  that  he  having  received 
them  from  the  plaintiff,  was  precluded  from  questioning  his 
title,  or  showing  a  property  in  any  other  person.  Upon  this 
statement  of  the  case  the  correctness  of  Judge  Gt>uld's  decision 
may  well  be  questioned;  and  it  is  probable  that  his  decision  was 
grounded  upon  the  appearance  of  collusion  between  the  carrier 
and  the  claimant  of  the  goods  as  owner.  And,  indeed,  it  would 
appear  as  if  Lord  Eenyon  did  not  regard  it  in  the  same  aspect 
as  stated  by  Mr.  Erskine,  or,  if  he  did,  that  he  has  impugned 
it  by  his  decision  of  the  case  in  which  it  was  cited.  Li  the  case 
befoi*e  Lord  Eenyon,  the  defendant  was  a  warehouseman,  to 
whom  the  goods  then  in  question  had  been  sent  to  look  at,  for 
the  purpose  of  purchasing  them;  but  having  reason  to  believe 
that  the  goods  were  obtained  fraudulently  by  the  person  who  ' 
sent  them,  he  retained  them  for  the  right  owner.  On  the  trial 
of  the  cause.  Lord  Eenyon  permitted  the  defendant  to  prove,  if 
he  could,  that  the  property  of  the  goods  was  in  other  persons, 
and  not  in  the  party  who  sent  them  to  the  defendant;  and  said, 
if  this  were  clearly  proved,  that  he  should  hold  it  to  be  a  decisive 
answer  to  the  action.  There  are  also  other  decisions  and  judicial 
<{tctorepudiating  the  ancient(2icto  or  casesin  BoUe  and  Fitzherbert, 

1.  WUhrdkam  v.  Snow,  ISid.  438.  3.  La  CUmch  ▼.  2bwle. 
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and  the  dedsios  of  Judge  Gould  on  this  subjeot.  In  Wilson  v.  Art' 
derUm,  1  Bam.  &  Adol.  450;  S.  0. ,  20  Eng.  Com.  L.  426,^  where  the 
captain  of  a  ship,  who  had  taken  goods  on  freight,  and  claimed  to 
have  a  lien  upon  them,  delivered  them  to  a  bailee,  the  real  owner 
demanded  them  of  the  latter,  who  refused  to  deliver  them  with- 
out the  directions  of  the  bailor;  and  it  was  held,  upon  its  being 
shown  that  the  bailor  had  no  lien  upon  the  goods,  that  the  re- 
fusal by  the  bailee  to  deliver  was  sufficient  evidence  of  the  con- 
version. On  the  trial  of  this  last  case  the  nisi  prius  decision  of 
Justice  Gould  was  cited  for  the  defendant,  and  it  was  contended 
in  his  behalf  that  he  was  only  answerable  to  his  bailor;  in  refer- 
ence to  which  Lord  Tenterden,  C.  J.,  observed:  "  If  the  law  be 
as  is  contended,  there  has  rarely  been  a  sitting  at  Guildhall 
where  injustice  has  not  been  done;  for  the  title  to  goods  has 
been  repeatedly  tried  in  actions  againstwarehousemen.  A  bailee 
can  never  be  in  a  better  situation  than  the  bailor.  If  the  bailor 
has  no  title,  the  bailee  can  have  none;  for  the  bailor  can  give  no 
better  than  he  has.  The  right  to  the  property  may,  therefore, 
be  tried  in  the  action  against  the  bailee;  and  a  refusal  like  that 
stated  in  this  case,  has  always  been  considered  evidence  of  the 
conversion."  So  Littledale,  J.,  in  the  same  case,  in  answer 
to  the  argument  that  the  relation  between  bailor  and  bailee 
was  near  like  that  which  existed  between  landlord  and  tenant, 
which  precluded  the  tenant  from  controverting  the  title  of  the 
landlord,  observed  that  although  a  lessee  can  not  dispute  the 
title  of  his  lessor  at  the  time  of  the  lease,  yet  he  may  show  that 
the  lessor's  title  has  been  put  an  end  to;  and,  therefore,  in  an 
action  of  covenant  by  the  lessor,  a  plea  of  eviction  by  title  para- 
mount, or  that  which  is  equivalent  to  it,  is  a  good  plea;  and  a 
threat  to  destrain  or  bring  an  ejectment  by  a  person  having  a 
good  title,  would  be  equivalent  to  an  actual  eviction;  so  that  if 
the  bailor  brought  an  action  against  the  defendant  as  bailee,  the 
latter  might,  on  the  same  principle,  show  that  the  plaintiff  re- 
covered the  value  of  the  goods;  or  that  on  being  threatened  with 
an  action  by  a  person  who  had  a  good  title  to  the  goods,  he  had 
delivered  them  to  him.  The  court  of  common  pleas,  also,  pre- 
viously to  this,  were  clearly  of  opinion  in  Ogle  v.  Atkinson,  5 
Taunt.  759,  where  the  question  was  agitated  and  discussed, 
whether  a  warehouseman,  receiving  goods  from  a  consignee,  who 
had  the  actual  possession  of  them,  to  be  kept  for  his  use, 
might,  notwithstanding,  refuse  to  redeliver  them,  if  they  were  the 
property  of  another,  that  he  might.    And  Mr.  Justice  Heath,  in 

1.  30  Eng.  Com.  L.  655.  "^ 
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noticing  this  point,  remarbed  in  reply  to  its  hsTing  been  likened 
to  the  case  of  a  lessor  in  ejectment,  brought  by  him  against  his 
lessee,  to  recover  the  possession  of  the  leased  premises,  after  the 
lease  had  been  determined,  where  the  lessee  is  not  permitted  to 
set  up  a  right  of  property,  as  a  defense,  in  a  third  person,  that 
this  principle  was  peculiar  to  the  action  of  ejectment,  that  he 
who  is  intrusted  with  the  possession  of  land,  must  deliver  it 
back  to  his  lessor;  but  the  rule  extends  to  no  other  action.  It 
is,  however,  true  that  some  of  the  members  of  the  court,  in  MUes 
V.  CotOe,  6  Bing.  743;  S.  C,  19  Eng.  Com.  L.  219,*  seems  6> 
think  that  it  is  not  competent  to  a  carrier  to  dispute  the  title  of 
a  party  who  delivers  goods  to  him;  but  the  question  did  not 
arise  in  that  case,  and  no  reason  for  their  thinking  so  is  given. 
And  it  may  be  correct  enough  to  hold,  where  the  real  owner  of 
the  property  does  not  appear  and  assert  his  right  to  it,  that  the 
carrier  or  bailee  shall  not  be  permitted,  of  his  own  mere  motion, 
to  set  up,  as  a  defense  against  his  bailor,  such  right  for  him. 
But  it  would  be  repugnant  to  every  principle  of  honesty  to  say, 
that  after  the  right  owner  has  demanded  the  goods  of  the  bailee, 
the  latter  shall  not  be  permitted,  in  an  action  brought  against 
him  by  the  bailor  for  the  goods,  to  defend  against  his  claim,  by 
showing,  clearly  and  conclusively,  that  the  plaintiff  acquired  the 
possession  of  the  goods  either  fraudulently,  tortiously,  or  felo* 
niously,  without  having  obtained  any  right  thereto.  It  is  per- 
fectly clear,  if  it  were  to  be  held  that  he  could  not,  it  might,  in 
effect,  be  securing  to  the  bailor  the  enjoyment  of  the  fruits  of 
his  iniquity,  at  the  expense  of  an  innocent  bailee,  who  had  made 
himself  liable  for  the  goods  to  the  right  owner  thereof,  by  his 
having  been  induced  to  receive  them  from  the  bailor,  under  a 
false  assumption  by  the  latter,  that  he  was  the  owner  of  them, 
and  in  not  having  delivered  them  to  the  owner  afterwards,  on  his 
demand,  through  some  doubt  as  to  what  he  ought  to  do  in  the 
case,  or  misapprehension  of  what  his  duty  required  of  him. 

The  case  of  Hawes  v.  Watson,  By.  &  Moo.  6;  S.  C,  21  Eng. 
Com.  L.  367,'  which  has  also  been  cited  for  the  defendants 
in  error,  determines  nothing  more  than  that  the  vendor  of  goods 
can  not  exercise  the  right  of  stoppage  in  transitu,  notwithstand- 
ing the  vendee  has  become  insolvent,  where  it  would  prejudice 
third  persons;  such  as  have,  according  to  the  course  and  usage 
of  trade,  upon  the  faith  of  the  order  of  the  vendor,  directing  the 
goods  sold  to  be  delivered  to  the  vendee,  bought  them  of  the 
vendee  for  a  full  price  actually  paid.    The  question  whether  the 

1.  19  Eng.  Com.  L.  888.  2.  21  Eng.  Com.  L.  691. 
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bailee  may  dispute  the  right  of  his  fraudulent  or  tortious  bailov 
to  the  goods,  did  not  arise  in  the  case,  nor  does  it  appear  to 
have  been  passed  on.    Neither  -was  this  question  presented  or 
decided  in  SUmard  v.  Dunkin^  2  Camp.  344,  another  case  cited 
for  the  defendants  in  error.     These  cases,  therefore,  are  inap- 
plicable to  the  one  before  us,  as  the  errors  assigned  in  it  present 
no  question  of  any  kind  between  vendor  and  vendee,  so  that, 
whether  the  vendor,  under  any  circumstance,  may  rescind  the 
contract  for  the  sale,  and  countermand  the  delivery  of  the  goods 
to  the  vendee,  after  he  has  parted  with  the  actual  possession  of 
them,  and  given  an  order  that  they  be  forwarded  to  the  vendee, 
is  entirely  out  of  the  case.     The  only  question  in  it  is,  was  it 
competent  for  the  plaintiffs  in  error,  as  bailees  and  defendants 
in  the  action  on  the  trial,  to  show  that  the  bailors  of  the  goods 
to  them,  from  whom  the  defendants  in  error  claim  by  virtue  of 
an  assignment,  to  recover  the  value  of  the  goods,  obtained  pos- 
*8ession  of  them  fraudulently  from  the  right  owner,  without  a 
shadow  of  right  thereto  on  their  -poxi  ?    Under  the  view  that  has 
been  taken  above  of  this  question,  and  the  reasons  there  set 
forth,  we  have  been  led  to  the  conclusion,  that  the  plaintiffs  in 
error  ought  to  have  been  permitted,  if  they  could,  to  have  made 
proof  to  that  effect.     Then,  seeing  the  evidence  rejected  by  the 
court,  would,  if  received,  have  tended  to  prove  it,  we  therefore 
think  that  the  court  erred  in  not  receiving  it.    The  evidence,  as 
we  conceive,  was  all-important  for  the  defendants  in  the  court 
below;  because,  if  it  were  such  as  would  have  satisfied  the  jury 
that  the  assignors  of  the  plaintiffs  below  had  no  right  to  the 
goods,  but  that  they  were  the  property  of  John  B.  Lasala,  from 
whom  they  had  fraudulently  gotten  the  possession  without  his 
consent,  it  would  have  shown  clearly  that  they,  had  they  been 
the  plaintiffs,  could  not  have  recovered  from  the  defendants  be- 
low after  the  goods  had  been  claimed  by  Lasala,  and  more 
especially  after  they  had  been  delivered  up  to  him  upon  his 
claim.     To  determine  otherwise  would  be  to  permit  them  to 
take  advantage  of  and  profit  by  their  own  wrong;  which  was 
practiced  first  upon  Lasala,  the  owner  of  the  goods,  in  obtaining 
possession  of  them  from  him  by  means  of  fraud;  and  afterwards 
upon  the  defendants  below,  in  inducing  them  to  take  the  goods 
from  New  York  to  Philadelphia,  as  if  they  had  been  the  proper 
owners  of  them.    If  it  be  so,  then,  that  the  assignors  of  the 
plaintiffs  below  had  no  right  to  the  goods,  it  follows  inevitably 
that  they  could  transfer  none  by  their  assignment  to  the  plaint- 
ifib  below;  for  it  is  impossible  in  the  nature  of  things,  that  a 
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man  can  transfer  a  right  from  himself  which  he  has  not.  The 
plaintiffs  below,  therefore,  can  be  in  no  better  situation  than 
their  assignors  would,  had  they  been  the  plaintiffs.  I  do  not 
know  that  it  is  necessary  to  speak  of  the  instrument  of  writing 
signed  and  given  by  the  defendants  below  when  they  received  the 
goods.  It  was  called  a  bill  of  lading  in  the  argument;  but  it 
is  not  perhaps  properly  such.  It  contains  an  acknowledgment 
of  the  receipt  of  the  goods,  and  an  engagement  to  forward  them 
from  the  city  of  New  York  to  the  city  of  Philadelphia,  and  there 
deliver  to  the  order  of  the  bailors.  It  can  not  be  said  to  contain 
any  admission  that  the  bailors  were  the  real  owners  of  the  goods; 
so  that  the  doctrine  of  estoppel,  mentioned  in  the  course  of  the 
argument,  has  no  application  to  the  case.  The  judgment  is  re- 
versed, and  a  venire  de  novo  awarded. 
Judgment  reversed;  and  a  venire  de  novo  awarded. 


Bailee  Setting  xtp  Jus  Tertu. — Humphrey  v.  Beed,  6  Whart.  443,  and* 
Jriayd  v.  Bovard,  6  Watts  &  S.  76,  cite  and  approve  the  principal  caae  upon 
this  point.  The  cases  in  the  American  Decisions  involving  the  same  question 
are  Stephens  v.  Vaughan^  20  Am.  Deo.  216;  Doty  v.  Hawkmt^  25  Id.  459; 
HosOer^a  AdnCr  v.  ShiU.  1  Id.  583,  and  note. 


Fbakelin  FntE  Ins.  Co.  v.  Pindlat. 

(8  Whastoh,  483.] 

Uhdkr  an  Aot  AixowiNa  an  Amendment  **  on'*  the  Trial,  plaintiff  may 

amend  his  decbration  during  the  argument. 
Insurebs  ABE  NOT  DiscHABOED  by  the  levy  upon  goods  which  are  locked 

in  the  house  wherein  they  are  found  by  the  sheriff. 

Covenant  on  a  policy  of  insurance.  The  case  appears  from 
the  opinion.  Verdict  and  judgment  for  the  plaintiff.  Writ  of 
error  to  this  court. 

T.  L  Wharton  and  J.  B.  IngersoU^  for  the  plaintiff  in  error. 

Meredith  and  WiUiama,  contra. 

By  Court,  Kennedy,  J.  The  first  error  assigned,  which  is  an 
exception  to  the  opinion  of  the  court  below,  in  permitting  the 
plaintiff  to  amend  his  declaration,  can  not  be  sustained.  £7  the 
act  of  the  twenty-first  of  March,  1806,  it  is  made  the  impera- 
tive duty  of  the  court,  either  on  or  before  the  trial  of  the  cause, 
to  permit  the  plaintiff  to  amend  any  informality  in  his  declara- 
tion, or  the  defendant  any  informality  in  his  plea,  which  may 
affect  the  merits  of  the  case.     The  only  objection  made  to  the 
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court's  allowiiig  the  amendment  to  be  made  here  is,  that  it  -was 
too  late.  But,  according  to  the  express  terms  of  the  act,  it  can 
not  be  said  to  be  too  late,  if  it  be  done  at  any  time  on  the  trial; 
that  is,  before  the  close  of  it.  The  amendment  then,  as  it  ap- 
pears, haying  been  permitted  while  the  counsel  were  engaged  in 
arguing  the  cause  before  the  court  and  jury,  was  certainly  made 
on  the  trial  of  the  cause,  and  therefore  within  the  time  allowed 
by  the  act. 

The  remaining  errors  present  but  one  question;  and  that  is, 
whether  the  mere  seizure  of  the  goods  by  the  sheriff  imder  the 
execution  in  his  hands  against  the  assured,  and  closing  of  the 
window-shutters  and  locking  of  the  doors  of  the  house  in  which 
they  were  found,  and  were  to  be  kept  according  to  the  terms  of 
the  policy  of  insurance,  without  any  change  of  their  situation 
or  removal  of  them  thence  being  made  whatever,  is  sufficient  to 
discharge  the  underwriters  ?  That  the  policy  was  good,  and  cov- 
ered the  goods  up  to*  the  time  of  their  seizure  by  the  sheriff,  is 
not  denied;  but  it  is  argued,  that  as  the  policy  of  insurance 
oi)erates  only  in  favor  of  the  assured  personally,  and  not  on  the 
goods,  so  as  to  accompany  a  transfer  of  the  right  of  property  in 
them,  and  as  the  assured  must  have  the  same  interest  or  right  in 
them  at  the  time  of  the  loss  that  he  had  at  the  time  of  obtaining 
the  policy,  the  seizure  of  them  by  the  sheriff,  which,  as  it  is  al- 
leged, divested  the  assured  of  the  right  of  property  in  the  goods 
as  weU  as  of  the  right  of  possession  to  them,  released  the  under- 
writers from  all  obligation  arising  out  of  the  policy.  That  the 
policy  is  not  assignable,  so  as  to  follow  or  accompany  a  transfer 
of  the  right  or  interest,  which  the  assured  had  in  the  goods  at 
the  time  it  was  subscribed,  may  be  admitted;  but  it  can  not  be 
admitted  that  the  assured  must  have,  at  the  time  of  the  loss,  the 
same  interest  in  the  goods  that  he  had  at  the  time  of  procuring 
the  policy,  in  order  to  entitle  him  to  claim  for  a  loss  actually 
sustained  by  a  peril  insured  against.  The  legal  adjudications 
on  this  point  show  the  rule  to  be  otherwise,  and  that  he  may  re- 
cover on  the  policy  for  the  loss  of  a  diminished  interest:  Stetson 
V.  3Id88.  Mutual  Ins.  Co.,  4  Mass.  330  (3  Am  Dec.  217];  Gordon 
V.  M(m.  Mutuallm.  Co.,  2  Pick.  249;  lieedY.  Cole,  3  Burr.  1512; 
Strong  v.  Man.  Ins.  Co,,  10  Pick.  40  [20  Am.  Dec.  507]. 

Neither  can  it  be  admitted  that  the  seizure  of  the  goods  in 
this  case  divested  the  assured  of  his  whole  and  entire  interest 
and  right  in  the  goods.  He  still  retained  the  general  right  of 
proi)eriy  in  them,  notwithstanding  the  seizure  by  the  sheriff. 
The  most  that  the  sheriff  acquired  thereby,  was  the  possession 
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and  a  special  or  qualified  right  of  property:  WiUbraham  v.  Snow, 
2  Saund.  47;  S.  C,  1  Sid.  438;  1  Ventr.  52;  1  Lev.  282;  1  Mod. 
30;  Clerk  v.  WUhers,  6  Mod.  290.  The  right  of  the  sheriff  by 
virtue  of  the  seizure  is  defeasible;  and  hence,  I  take  it,  that  it  is 
his  duty  to  release  and  give  up  the  goods  to  the  defendant  in 
the  execution,  upon  a  tender  of  the  debt  and  damages,  or  dam- 
ages, as  the  case  may  be,  together  with  the  costs,  being  made  to 
him;  so  that  tmtil  the  goods  are  actually  sold  by  the  sheriff,  the 
defendant  has  the  right  to  redeem  them,  in  order  to  prevent 
a  further  accumulation  of  costs  and  a  loss  by  the  sale  of  them 
for  prices  under  their  real  value.  The  act  of  assembly  of  the 
twenty-second  of  February,  1821,  regulating  the  fees  to  be  re- 
ceived by  sheriffs  in  such  case,  indicates  this  principle  pretiy 
clearly.  But  the  consequence  of  the  goods  being  destroyed  in 
this  case  by  fire  after  the  seizure,  and  before  a  sale  could  be  made 
of  them  by  the  sheriff,  without  any  default  on  his  part,  goes  to 
show,  to  demonstration,  as  it  were,  the  extent  of  the  interest  which 
the  assured  still  continued  to  have  in  their  being  preserved  from 
such  destruction,  or  otherwise  in  being  indemnified  under  the 
policy  for  the  loss  occasioned  thereby  to  him.  It  will  not  admit 
of  a  question,  I  apprehend,  that  the  destruction  of  the  goods  by 
the  fire  must  be  his  loss,  unless  he  can  obtain  remuneration  from 
the  insurers  upon  the  policy.  Indeed  there  is  no  other  upon 
whom  it  could  possibly  be  made  to  fall,  except  the  sheriff  or  the 
plaintiffs  in  the  execution.  As  to  the  sheriff,  it  will  scarcely  be 
claimed  that  he  is  answerable,  unless  he  failed  to  use  ordinazy 
diligence  in  taking  care  of  and  preserving  the  goods;  for  he  can 
only  be  considered  a  bailee  at  most  for  compensation,  and  there- 
fore responsible  only  for  ordinary  negligence:  Story  on  Bail.  96, 
pi.  130,  p.  263,  pi.  398.  That  he  was  guilty  of  such  negli- 
gence, or  did  not  use  ordinary  diligence,  is  not  pretended, 
^d  as  to  the  plaintiffs  in  the  execution,  it  must  be  admitted 
that  they  are  innocent  and  free  from  all  blame  whatever.  The 
only  person  therefore  connected  with  the  goods  taken  in  execu- 
tion and  destroyed  by  the  fire,  that  appears  to  have  been  in  de- 
fault, is  the  assured,  the  defendant  in  the  execution;  and  he 
doubtless  is  so,  because  he  did  not  long  before  pay  to  the 
plaintiffs  the  debt  for  which  the  goods  were  taken  in  execution. 
Hence  the  plaintiffs  having  failed,  without  any  default  on  their 
part,  or  that  of  the  sheriff,  to  derive  any  benefit  or  satisfaction 
for  their  debt,  from  the  goods  of  their  debtor  having  been  taken 
in  execution,  it  would  appear  to  be  just  and  reasonable  that  the 
assured  should  still  be  held  liable  upon  the  judgment  against 
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him  to  pay  the  debt  for  which  his  goods  were  taken  in  execu- 
tion. Under  this  view,  his  interest  in  the  policy  was  as  great  at 
the  time  of  the  loss  of  the  goods  by  fire  as  at  any  time  before. 
Consequently  he  is  entitled  to  recover  upon  the  policy,  tmless 
from  the  evidence  given  on  the  trial,  the  jury  could  have  foiind, 
from  the  seizure  of  the  goods  by  the  sheriff,  and  his  conduct  in 
regard  to  them,  that  the  risk  had  been  materially  increased.  We 
are  satisfied,  however,  that  none  of  the  evidence  given  tended  to 
prove  anything  of  the  sort,  and  without  evidence  tending  to 
prove  it,  the  court  would  have  erred,  had  it  referred  such  a 
question,  as  a  matter  of  fact,  to  the  jury,  to  be  decided  by  them. 
From  the  evidence,  it  appears  without  any  contradiction  what- 
ever that  the  goods  remained  precisely  in  the  same  situation 
after  the  seizure  that  they  were  in  before,  when  it  is  admitted 
that  they  were  covered  and  protected  by  the  policy.  But  it  is 
said  that  the  sherijQf,  after  making  the  seizure,  fastened  down 
the  windows,  closed  the  window-shutters,  and  locked  the  doors 
of  the  store-houses  containing  the  goods,  and  having  done  this 
took  and  kept  the  keys  in  his-  own  possession.  The  fire,  it  must 
be  observed,  happened  in  the  night,  long  after  the  usual  time  ol 
closing  stores  and  ceasing  to  do  business  in  them,  indeed  after 
all  the  citizens  had  gone  to  bed;  so  that  the  store-houses  were 
really  in  the  same  situation  at  the  time  of  the  fire,  that  they 
doubtless  would  and  ought  to  have  been,  had  no  seizure  been 
made.  The  circumstance  of  the  sheriff's  having  the  keys,  and 
being  out  of  the  place  at  the  time  of  the  fire,  is  immaterial,  be- 
cause it  had  nothing  to  do  with  producing  the  fire,  and  could 
not  in  the  least  degree  prevent  the  goods  fi^m  being  destroyed 
by  or  saved  from  it;  for  the  doors  could  have  been  forced  open, 
had  it  been  thought  that  it  would  have  availed  anything,  in  as 
short  a  time  without  the  keys,  as  they  could  have  been  opened 
by  the  use  of  them.  Findlay,  the  assured,  was  present  at  the 
fire,  and  having:  the  same  interest  in  the  ^oods  to  save  them 
from  being  destroyed  that  he  ever  had,  must  be  presumed  to 
have  done  all  that  he  would,  had  the  seizure  not  taken  place. 
There  is  not  therefore  any  groimd,  so  far  as  the  evidence  goes, 
upon  which  any  increase  of  risk  can  well  be  imagined.  The 
judgment  is  therefore  af&rmed. 
Judgment  af&rtned. 

AusNATiON  or  Propebtt  Insubbd  80  m  to  release  the  intaieni:  See 
LaTie  V.  Maine  MtU.  P,  Ins.  Co.,  28  Am.  Dec.  150,  and  not^ 
AM.  Dxo.  Voxm  ZXXVn— 98 
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Eagle  v.  White. 

[6  Wbabtok,  606.] 
COKMON  CiRKntRfl  ARE  LlABLB  FOB  LoS3  AbISINO  BBPOBB  DeLITEBT.    Thk 

principle  was  applied  to  a  case  where  the  goods  in  question  arrived  at 
their  destination  at  sundown  Saturday  evening,  but  were  not  deliveredt 
'the  plaintifis  declining  to  receive  them,  it  being  so  late,  and  directiiig 
them  to  be  placed  on  a  sideling,  where  they  remained  until  Monday 
morning,  locked  in  the  cars,  to  which  defendants  had  the  keys;  the  lost 
occurred  between  Saturday  night  and  Monday  morning. 

Assumpsit.  The  opinion  states  the  case.  Verdict  for  the  de- 
fendants.    Writ  of  error. 

Hadehurst  and  McCaU,  for  the  plaintiffs. 

Meredith,  contra. 

By  Court,  Booebs,  J.  This  is  an  action  of  assumpsit  against 
the  defendants  as  common  carriers.  The .  material  facts  'were 
these:  Eagle  &  Go.  purchased  goods  fi^m  Eagle,  Westcott  & 
Cambless,  which  were  packed,  marked,  and  taken  to  the  defend- 
ants' store,  who  undertook  to  deliver  them  to  the  plaintiffs, 
merchants  living  in  Columbia,  Lancaster  county.  The  plaintiffs 
gave  in  evidence  the  receipt  of  White  &  Co.,  and  the  bill  of 
lading  of  the  goods;  and  also  proved,  that  when  the  cars  came 
to  be  unloaded  at  Columbia,  one  of  the  trunks,  No.  445, 
mentioned  in  the  receipt  and  bill  of  lading,  was  rifle^  of 
its  contents.  There  is  no  room  for  doubt  that  the  goods 
never  came  to  the  possession  or  custody  of  the  owners;  but  it  is 
clear  they  were  lost  after  the  defendants  took  charge,  and  before 
they  were  actually  delivered.  It  was  also  proved,  that  the  cars 
which  contained  the  goods  were  sent  on  Haldeman's  sideling, 
by  the  direction,  and  at  the  request  of  the  plaintiffs,  on  the 
evening  of  Saturday,  the  twelfth  of  March. 

The  defense  taken  at  the  trial  was,  that  the  goods  were  deliv- 
ered, or  if  not  delivered,  that  the  delivery  was  prevented  by  the 
interference  of  the  plaintiffs,  who  took  charge  of  the  goods 
before  they  arrived  at  their  ultimate  place  of  destination. 

A  common  carrier  undertakes  generally,  and  for  all  people 
indifferently,  to  convey  goods  and  deliver  them  at  a  place  ap- 
pointed for  him,  and  with  or  without  a  special  agreement  as  to 
price.  He  is  in  the  nature  of  au  insurer,  and  is  answerable  for 
accidents  and  thelts,  and  evon  for  a  loss  by  robbery.  ^  He  is 
answerable  for  all  losses  which  do  not  fall  within  the  excepted 
cases  of  the  '^t  of  God,  or  inevitable  accident,  without  the  in- 
tervention <,/  man  and  p*  fblic  enemies.     This,  as  Chancellor  Kent 
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remarks  in  his  Commentaries,  title  BaiLnent,  has  been  the  set- 
tled law  for  ages;  and  the  rule  is  intended  as  a  guard  against 
fraud  and  collusion,  and  is  founded  on  the  broad  principles  of 
public  policy  and  convenience.  It  is  a  principle  of  extraordi- 
nary responsibility,  which  has  stood  the  test  of  experience,  and 
which  we  are  unwilling  to  see  frittered  away  further  than  has  been 
already  done  in  those  cases  where  carriers  have  been,  as  I  think, 
unwisely,  permitted  to  limit  their  own  responsibility.  In  the 
contract  of  carriage,  the  defendants  engage,  for  a  certain  price, 
to  deliver  the  goods  intrusted  to  them  into  the  actual  custody 
of  the  plaintiffs.  They  can  not  discharge  themselves  from  their 
responsibility  as  carriers,  except  by  proving  that  they  have  per- 
formed their  engagement,  or  by  showing  clearly  that  they  are 
excused  from  the  performance  of  the  contract  by  some  act  of 
the  plaintiff,  or  that  the  case  falls  within  some  of  the  excepted 
cases. 

The  court  very  properly  charged  the  jury  that  it  was  the  duly 
of  the  defendants,  as  common  carriers,  to  cause  the  goods  to  be 
actually  delivered  to  the  plaintiffs.  And  that  they  were  not  so 
delivered,  scarcely  admits  of  doubt.  The  cars  arrived  at  the 
head  of  tilie  inclined  plane  on  the  afternoon  of  Saturday,  and  in 
pursuance  of  directions  from  one  of  the  plaintiffs,  were  placed 
on  Haldeman's  sideling,  about  sundown  of  that  day.  The  tes- 
timony of  two  witnesses,  Haines  and  Moss,  shows,  that  so  far 
from,  the  goods  being  delivered,  the  plaintiffs  refused  to  receive 
them,  on  the  allegation  that  they  were  engaged,  and  that  it  was 
too  late  to  unload  the  cars.  It  also  appears  that  the  key  of  the 
cars  and  the  manifest  were  retained  by  the  carriers,  and  that 
there  was  no  tender  or  offer  to  deliver  them  to  the  plaintiffs. 
It  must  be  remarked,  as  in  Ostrander  v.  Brown,  15  Johns.  48 
[8  Am.  Dec.  211],  the  question  is  not  as  to  the  place  of  delivery, 
on  which  I  give  no  opinion,  but  whether  there  was  any  delivery 
at  all.  Common  carriers  are  ordinarily  bound  to  carry  goods 
intrusted  to  their  conveyance  to  the  residence  or  place  of  busi- 
ness of  the  consignee;  but  whether  this  rule  can  be  conveniently 
applied  to  the  business  usually  transacted  by  canal  or  railroad 
may  admit  of  doubt:  McClel.  &  Y.  129;*  Stone  v.  Cowley,  5  T.  R. 
394.'  It  can  not  be  pretended  that  there  was  an  actual  delivery. 
But  was  there  anything  proved  which  is  equivalent  to  an  actual 
delivery  ?  And  if  there  was,  it  must  be  in  the  alleged  tender, 
or  because  the  delivery  was  prevented  by  the  interference  of  the 
plaintiffs. 

1.  StoiT  T.  Crwotejf,  MoOleL  h  Y.  199.  2.  Hydt  r.  TretO,  tie  Jfmo.  €•• 
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In  Siorr  t.  Crowley y  above  cited,  it  is  taken  as  a  general  rule, 
that  a  carrier,  having  once  tendered  a  delivery,  has  discharged 
himself  from  his  obligation  as  carrier;  because,  otherwise,  says 
Alexander,  C.  B.,  where  jb  his  liability  to  cease ?  Where  is  the 
line  to  be  drawn,  if  not  there  ?  To  construe  his  undertaking  in 
any  other  way  would  be  attended  with  the  greatest  inconven- 
ience: and  I  would  therefore  hold  the  rule  to  be  as  stated  in 
ordinary  cases.  I  take  no  exception  to  the  rule  when  confined 
to  his  extraordinary  responsibiliiy  as  carrier,  and  with  the 
qualification  that  the  tender  must  be  made  at  a  proper  time,  in 
a  proper  manner,  and  at  the  proper  place.  If  the  tender  is 
wanting  in  any  one  of  these  essential  requisites,  his  responsibility 
as  carrier  still  continuei^.  If  this  point  was  made  at  the  time, 
no  notice  is  taken  of  it,  in  the  charge.  No  question  of  the 
kind  is  submitted  to  the  jury,  and  whether  there  was  a  tender 
in  proper  time,  it  is  obviously  a  question,  depending  as  it  does 
on  a  variety  of  circumstances,  for  their  consideration.  The 
cars  were  put  on  the  sideling  at  or  perhaps  aftei;  sundown,  on 
Saturday;  and  it  is  in  testimony  that  it  would  take  at  least  two 
and  perhaps  three  or  four  hours  to  unload  them,  and  remove 
the  contents  to  the  plaintiffs'  store.  It  would  be  for  the  jury  to 
say  whether  the  reasons  given  for  refusing  to  receive  the  goods 
were  sufficient  to  excuse  the  plaintiffs.  A  tender  merely  of  the 
goods,  to  the  consignee,  as  is  said  in  Oslrayider  v.  Brotvn,  15 
Johns.  43  [8  Am.  Dec.  211],  without  their  acceptance,  would 
not  be  a  performance  of  a  carrier's  duty.  And  in  case  of  the 
refusal  of  the  consignee  to  receive  the  goods,  he  is  not  justified 
in  abandoning  them.  Although  his  strict  accountability  as 
carrier  may  cease,  he  becomes  a  bailee,  and  as  such  must  take 
ordinary  care  of  the  goods.  We  can  not  avoid  seeing,  that  in 
this  case  neither  party  supposed  the  goods  were  delivered,  or 
that  the  responsibility  had  ceased.  This  was  an  afterthought, 
after  the  loss  had  been  incurred,  when,  as  is  usual,  the  ingenuity 
of  the  carrier  was  tasked  to  find  reasons  to  escape  from  the  con- 
sequences of  the  negligence  of  his  agents. 

The  court  gives  an  affirmative  answer  to  the  several  proposi- 
tions  of  the  plaintiffs,  but  always  with  a  qualification  of  which 
the  plaintiffs  complain.  To  the  first  point,  they  say:  "  But  the 
defense  taken  here  renders  it  necessary  for  me  to  add,  that  U 
the  usual  and  proper  steps  toward  an  actual  delivery  were  pre- 
vented by  the  interference  and  conduct  of  one  of  the  plaintiffs, 
the  rule  is  not  applicable;  and  the  jury  will  decide  the  facts. 
The  consignee  may  take  charge  of  the  goods  before  they  arrive 
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at  their  ultiinate  place  of  deliyeiy,  and  the  carrier's  risk  will  then 
terminate."  And  again  to  the  second  point,  the  court,  after 
instmcting  the  jury  that  placing  the  cars  on  Haldeman's  side- 
ling was  no  delivery  to  the  plaintiffs,  add:  "  But  if  they  were 
so  placed  by  the  plaintiffs'  direction,  and  an  actual  delivery  was 
thereby  prevented,  such  delivery  could  not  be  required."  In 
this,  I  understand  the  court  to  instruct  the  jury  explicitly, 
that  if  they  believe  the  cars  were  put  at  the  place  directed  by 
one  of  the  plaintiffs,  the  carrier's  risk  terminated;  which  was  in 
tact  equivalent  to  instructing  them  to  find  for  the  defendant. 
They  put  the  case  entirely  on  the  interference  and  conduct  of 
the  plaintiffs,  whereby  an  actual  delivery  was  prevented,  and  on 
the  consignee  taking  charge  of  the  goods  before  they  arrived  at 
the  ultimate  place  of  destination.  I  have  looked  through  the  tes- 
timony in  vain  for  any  evidence  on  which  the  court  could  sub- 
mit such  a  point  to  the  jury,  and  find  nothing  on  which  it  can 
be  raised  except  the  direction  that  the  cars  should  be  put  upon 
Haldeman's  sideling.  On  this  part  of  the  case,  I  throw  out  of 
view  the  point  that  the  plaintiffs  began  to  unload  the  cars  be- 
fore the  arrival  of  the  agent,  on  Monday,  because  that  is  only 
material  as  bearing  on  the  question,  if  it  be  one,  whether  the 
goods  were  lost  while  in  the  custody  of  the  defendants.  It 
can  not  affect  this  point,  because  it  took  place  after  the  goods 
had  been  stolen,  or  lost,  and  of  course  after  the  carrier's  respon- 
sibility had  attached.  If-  the  defendants  were  injured,  which  is 
not  very  clear,  this  is  not  the  mode  or  manner  to  seek  redress. 
I  agree  that  if  a  carrier  is  prevented  by  the  owner  from  perform- 
ing his  contract,  or  if  the  owner  takes  charge  of  the  goods  be- 
fore their  arrival  at  their  place  of  destination,  his  responsibility 
as  carrier  ceases;  but  I  can  not  admit  that  there  is  any  evidence 
in  the  case,  from  which  the  jury  should  be  i)ermitted  to  make 
any  such  inference.  The  direction  given  amoiints  to  nothing 
more  than  a  designation,  or  at  any  rate  a  change,  of  the  place 
(acquiesced  in  by  the  carrier)  where  the  goods  were  to  be  de- 
livered. It  was  not  supposed  by  either  that  it  excused  him  from 
a  delivery  at  all.  His  duty  to  deliver  remained  entirely  un- 
changed. A  designation,  or  change,  in  the  place  of  delivery  or 
an  alteration  in  the  destination,  which  the  owner  undoubtedly 
has  a  right  to  make,  may,  under  certain  circumstances,  be  a 
reason  for  refusing  to  obey  the  instructions,  or  of  charging  an 
additional  compensation  for  the  increased  trouble  or  risk,  but  it 
can  not  be  considered  as  operating  so  as  to  exempt  him  from  the 
responsibility  attached  to  his  character  as  a  common  carrier, 
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when  he  obeys  the  directions  of  the  owner  without  objeotioiL 
If  we  once  permit  carriers  to  relieve  themselves  from  the  con- 
sequences arising  from  their  or  their  agents'  negligence,  there 
will  be  no  want  of  pretenses  and  excuses  for  that  purpose,  proved, 
as  thej  can  readily  be,  by  the  oaths  of  the  persons  whose  fault  or 
fraud  has  caused  the  loss.  To  avoid  all  temptations  of  this  kind, 
the  rule  which  places  common  carriers  on  a  different  footing 
from  other  bailees  has  been  wisely  adopted,  and  must  be  firmly 
enforced.  The  great  and  increasing  extent  of  our  internal  trade 
renders  all  such  questions  extremely  important;  and  there  is 
great  danger  in  relaxing  the  ancient  rules,  which  must  end  in 
producing  imcertainty,  and  of  course  numerous  and  perplexing 
controversies. 
Judgment  reversed,  and  a  vemre  de  novo  awarded. 

HusTOK,  J.,  dissenting. 

Followed  in  Oraffv,  Bloomer,  9  Barr,  116;  MeCwrt/y  y.  JV.  F.  S  Brie  R.  B. 
Co.,  30  Pft.  St.  252;  Shenk  v.  PhiL  Steam  PropeUer  Co.,  GO  Id.  116,  with  to- 
■pect  to  the  liability  of  common  camera.  See  Tumey  v.  WUaon,  27  Am.  Deo. 
515  and  note;  Orange  Co.  Baaik  y.  Drown,  24  Id.  129  and  note;  CcU  y.  Mc'^ 
Mechen,  5  Id.  200;  Craig  v.  ChUdresa,  14  Id.  751;  Jimee  y.  Pitcher,  24  Id. 
716;  RoberUon  y.  Kennedy,  26  Id.  466;  DaggeU  y.  Shaw,  25  Id.  439;  DeMoU 
y.  Laraway,  28  Id.  523;  Oibaon  y.  Cultfer,  31  Id.  297  and  note;  ffoUieter  y. 
NowUn,  32  Id.  455  and  note;  CoU  y.  Goodwin,  Id.  470  and  note;  Atwood  v. 
JUUanoe  TraneporUUion  Co.,  34  Id.  503  and  note. 


MoKennan  v.  Phillips: 

[6  Whabion»  671.] 

An  Aoresmknt  to  Livb  Sepabate  entered  into  by  husband  and  wife  will 
not  be  executed  in  chancery. 

A  Wife  hat  Acquire  a  Separate  Propertt  in  Equitt,  by  an  agreement 
with  her  husband,  without  the  intervention  of  trustees;  as  where,  on  an 
agreement  to  live  separate  the  parties  separate,  she  relinquishes  all  right 
to  his  estate,  and  he  pays  her  a  sum  of  money  and  dies. 

A  Married  Wobcan's  Verbal  Disposition  of  her  property  to  take  effect 
upon  her  death  is  nugatory;  and  as  to  such  property  she  dies  intestate. 

Assumpsit  by  McEennan,  as  administrator  of  the  estate  of  his 
former  wife,  whose  property  the  defendant  held,  claiming  it  by 
right  of  certain  verbal  directions  given  to  him  by  her  respecting 
its  disposition.  The  plaintiff  and  his  intestate  were  husband 
and  wife,  and  by  articles  of  agreement  separated  and  lived  apart, 
he  giving  her  certain  money  with  which  she  supported  herself, 
and  which  was  the  property  in  dispute  in  this  action,  and  she 
relinquishing  all  claim  upon  him  for  further  support.    While 
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living  separate  she  died.  A  special  verdiot  embodying  these 
fiiots  was  rendered,  and  judgment  thereon  was  given  for  the 
defendant.    Writ  of  error. 

lUgkman  and  BeU,  for  the  plaintiff  in  error. 

Dillingham  and  Chauncey^  contra. 

Bj  Court,  Gibson,  C.  J.  It  seems  to  be  settled,  that  chancery 
will  not  execute  an  agreement  between  husband  and  wife,  to 
live  separate,  because  that  would  impair  the  marital  rights  of 
the  husband  at  the  common  law,  by  giving  the  wife  a  degree  of 
personal  independence,  which  would  be  inconsistent  with  her 
conjugal  duties.  Nothing  will  be  done  in  furtherance  of  even 
a  suspension  of  the  marriage  contract;  and  a  bill  to  compel  the 
husband  to  permit  the  wife  to  live  separate,  or  pay  ihe  stipulated 
maintenance,  would  not  be  entertained.  But  further  than  this, 
public  policy  is  not  concerned;  the  incidents  of  the  contract  of 
marriage  being  by  no  means  so  sacred.  Here  the  agreement 
was  actually  consummated  by  payment  of  the  maintenance  and 
death  of  the  wife;  and  all  those  considerations  which  would  in- 
duce a  chancellor  to  withhold  his  assistance  where  the  object  is 
to  interfere  with  the  direct  obligation  of  the  marriage  contract, 
are  to  be  put  out  of  view;  so  that  the  question  comes  to  this: 
Can  a  wife  acquire  a  separate  property  in  equity,  by  an  agree- 
ment vrith  her  husband,  without  the  intervention  of  trustees  ? 
And  a  countless  train  of  authorities  at  once  spring  up  to  show, 
that  she  can.  At  the  death  of  the  wife  then,  the  money  for  which 
this  suit  was  brought  v^as  her  separate  property,  and  subject  to 
her  disposition  as  a/eme  sole.  And  it  is  contended,  that  she  did 
dispose  or  it  by  a  valid  testamentary  act.  The  jury  have  found, 
that  she  put  it  into  the  hands  of  the  defendant,  with  verbal  in- 
structions as  to  the  objects  of  her  bounty;  but  who  or  what  those 
objects  were  are  not  foimd;  and  this  disposition,  which  resem- 
bles a  nuncupative  will  more  than  a  donatio  causa  mortis,  is  void 
for  uncertainty.     She  therefore  died  intestate. 

The  result  is,  that  the  husband  is  entitled  as  administrator; 
and  might,  had  the  wife  died  possessed,  have  maintained  the 
action  in  his  own  right.  At  her  death,  however,  the  money  was 
a  thing  in  action,  which  she  could  have  compelled  the  defendant 
to  restore  only  by  a  suit,  and  the  plaintiff  consequently  can  re- 
cover only  in  a  representative  capacity.  He  has  sued  in  his  own 
right,  and  we  are  therefore  compelled  to  turn  him  round  to  an- 
other action. 

Judgment  affirmed. 
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Gted  in  subsequent  decisions  in  this  state  upon  the  following  proposition: 
A  wife,  without  the  intervention  of  trustee,  can  acquire  separate  proper^ 
which  a  court  of  equity  will  protect:  ffvUcn  v.  Duty,  3  Barr,  105;  iMer  v. 
FUbert,  6  Id.  67;  WilUame*  Appeal,  47  Pa.  St  309;  Penn.  SaU  JIffg.  Oo,  y. 
Ntd,  54  Id.  17;  Shmik  v.  Brwm,  61  Id.  325;  Dufif  v.  Ina.  Ch.,  8  Watts  4e  S. 
433.    The  same  point  is  also  ruled  in  OarroU  v.  Lee,  22  Am.  Bea  360. 


OVEBDEEB  V.  LeWIB. 

[1  Waits  ahd  fl«agSAWT,  90.] 
Lahblobd  mat  Foboiblt  Dispossbss  Tbnavt  avtbb  Bzfibatxon  of  hit 
lease,  immediately  on  his  declining  to  quit  possession  on  request^  the  ten- 
ant being  then  merely  tenant  at  will,  and  if  there  be  no  unnecessary  force 
or  wanton  damage  the  landlord  is  not  liable  for  injury  thereby  caxised  to 
the  tenant's  goods. 

Ebbob  to  York  coiiniy  common  pleas  in  an  action  of  trespass, 
to  recover  for  injuries  done  bj  the  defendant  to  the  plamtifTs 
goods  bj  their  forcible  removal  from  certain  premises.  The 
plaintiff  had  a  lease  of  the  premises  for  a  year,  and  some  time 
after  its  expiration  the  defendant,  then  owner,  requested  him  to 
quit  possession  of  a  certain  room  on  the  premises  immediately, 
which  he  declined  to  do,  asking  until  next  day,  when  the  de* 
fendant  removed  the  goods,  doing  some  injury.  The  instruc- 
tions are  stated  in  the  opinion.  Verdict  and  judgment  for  the 
defendant.  The  plaintiff  brought  the  case  up  on  exception  to 
the  instructions. 

Bamsey^  for  the  plaintiff  in  error. 

ffambly,  for  the  defendant  in  error. 

By  CouBT.  The  judge  stated  the  law  of  the  case  at  a  breath* 
**  If  the  plaintiff,"  said  he,  ''  held  imder  the  defendant,  as  ten- 
ant at  will,  at  the  time  of  the  alleged  trespass,  he  can  not  re- 
cover for  breaking,  and  entering  his  close,  but  is  entitled  to 
recover  damages  under  his  declaration  for  any  trespass  proved 
to  have  been  done  to  his  personal  properly."  Now,  as  the  de- 
fendant's lease  had  expired  by  its  own  limitation,  there  could  be 
no  doubt  that  he  was  a  tenant  at  will,  though  he  had  not  re- 
ceived notice  to  quit — ^that  point  was  put  at  rest  in  Duncan  v. 
Blashford,^  2  Serg.  &  R.  480 — and  the  landlord  might  forcibly 
dispossess  him  on  the  instant,  by  night,  or  by  day,  and  for 
motives  of  mere  caprice;  with  this  limitation  only,  that  he  should 
use  no  greater  force  than  might  be  necessary,  and  do  no  wanton 
damage.     A  tenant  at  will  is  boimd  to  remove  his  property  on 

1.  BUuhford  y.  Duncan, 
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request,  wiihont  regard  to  his  conyenience,  and  to  find  a  plaoe 
for  it  as  he  may.  It  was  not  pretended  that  the  plaintiff  had 
not  held  over;  and  the  jury  were  properly  directed  that  he  was 
entitled  to  damages,  only  for  any  injury  he  had  suffered  from 
unnecessary  violence  to  his  property. 
Judgment  affirmed. 

Tenaitt  Holding  Over  after  the  Expiration  of  his  lease  is  a  tenant 
at  will:  Bennock  ▼.  WhxppU,  28  Am.  Dec  186;  and  if  the  landlord  enters  hy 
force  and  tarns  him  oat»  he  can  not  have  trespass  therefor:  Hyatt  ▼.  Wood^  4 
Id.  258.  Notice  to  quit  is  unnecessary  to  terminate  a  lease  which  expires  on 
a  day  certain:  StockweU  v.  Marhsy  35  Id.  266.  In  Evom  y,  HagUngs,  9  Pa. 
Stb  273,  thf  ^irincipal  case  is  cited  to  the  point  that  after  the  expiration  of  a 
lease  given  lor  a  definite  term  the  tenant  becomes  a  mere  tenant  at  will;  and 
in  KtUam  v.  Janaon^  17  Id.  467,  and  Lew  v.  EltoeU,  121  Mass.  315,  the  case  is 
cited  to  the  point  that  a  lessor  may  enter  and  forcibly  remove  the  goods  of  a 
tenant  at  will,  or  of  a  tenant  whose  lease  has  expired  and  who  has  received 
notice  to  quit,  without  subjecting  himself  to  an  action  for  damages  if  he  uses 
no  unnecessary  violence.  lu  Commonwealth  v.  Kensey,  2  Par.  Sel.  Cas.  401, 
it  is  held,  however,  that  the  landlord  in  such  a  case  can  not  enter  forcibly 
without  subjecting  himself  to  indictment  for  a  forcible  entry,  and  the  princi- 
pal case  is  referred  to  and  conunented  on  as  not  being  at  variance  with  the 
doctrine. 


Bayabd  v.  Shunk, 

(1  Watts  ahd  SBBaxAXT,  93.]  ' 

Bona  Fidb  Payment  in  Notes  or  Bank  which  has  Failed,  neither  party 
having  knowledge  of  the  failure,  is  good  and  discharges  the  debt. 

Ebbob  to  Dauphin  county  common  pleas,  in  a  case  stated  in 
the  nature  of  a  special  verdict.  The  material  facts  stated  were 
tliat  on  a  judgment  heretofore  recovered  by  the  plaintiff  against 
the  defendants,  execution  was  issued  and  levied  on  certain  chat- 
tels. After  the  levy  the  defendants  sold  and  conveyed  the  chat- 
tels to  Hickox,  terre-tenant  in  this  case,  who,  upon  being  noti- 
fied by  the  sheriff,  paid  the  amount  of  the  debt  and  costs,  in 
bills  of  the  Commercial  bank  of  Wilmington,  to  the  sheriff, 
who  receipted  therefor  in  full  and  released  the  property.  The 
next  day  the  sheriff  tendered  the  bills  to  the  plaintiff's  attor- 
ney, who,  upon  being  informed  by  the  cashier  of  a  certain  bank 
that  the  bills  in  question  were  quoted  at  one  half  of  one  per 
cent,  discount,  accepted  the  same  from  the  sheriff  and  gave  a  re- 
ceipt. It  subsequently  turned  out  that  the  Commercial  bank 
stopped  payment  the  day  before  the  payment  to  the  sheriff, 
though  its  bills  passed  current  in  Harrisburg  for  several  days 
afterwards.     The  plaintiff  returned  the  bills  in  question  to  the 
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sherifT,  who  ofiEered  them  to  the  defendants  and  to  Hickox,  but 
they  all  declined  to  receive  them.  The  sherii^  then  returned 
the  facts  speciallj.  The  question  was  as  to  the  validity  of  the 
payment  of  the  execution.  If  it  was  not  valid,  the  plaintiff  was 
to  have  judgment;  otherwise,  judgment  for  the  defendants. 
The  defendants  had  judgment  below,  and  the  plaintiff  brought 
error. 

Ibater  and  McGormick,  for  the  plaintiff  in  error. 

Eavm,  and  Johnson^  aUomey-general^  for  the  defendants  in 
error. 

By  Court,  Gibson,  0.  J.  Oases  in  which  the  bills  or  notes  of 
a  third  pariy  were  transferred  for  a  debt,  are  not  to  the  pur- 
pose; and  most  of  those  which  have  been  cited  are  of  that  stamp. 
Where  the  parties  to  such  a  transaction  are  silent  in  respect  to 
the  terms  of  it,  the  rules  of  interpretation  are  few  and  simple. 
If  the  securities  are  transferred  for  a  debt  contracted  at  the 
time,  the  presumptien  is  that  they  are  received  in  satisfaction  of 
it;  but  if  for  a  precedent  debt,  it  is  that  they  are  received  as 
collateral  security  for  it;  and  in  either  case  it  may  be  rebutted 
by  direct  or  circumstantial  evidence.  But  by  the  conventional 
rules  of  business,  a  transfer  of  bank  notes,  though  they  are  of 
the  same  mould  and  obligation  betwixt  the  original  parties,  is 
regulated  by  peculiar  principles  and  stands  on  a  different  foot- 
ing. They  are  lent  by  the  banks  as  cash;  they  are  paid  away 
as  cash;  and  the  language  of  Lord  Mansfield  in  Miller  v.  Bace^ 
was  not  too  strong  when  he  said,  **  they  are  not  goods,  nor  se- 
curities, nor  documents  for  debts;  but  are  treated  as  money,  as 
cash,  in  the  ordinary  course  and  transaction  of  business  by  the 
general  conseiit  of  mankind,  which  gives  them  the  credit  and 
currency  of  money  to  all  intents  and  purposes;  they  are  as  much 
money  as  guineas  themselves  are,  or  any  other  coin  that  is  used 
in  common  payments  as  money  or  cash."  If  such  were  their 
legal  character  in  England,  where  there  was  but  one  bank,  how 
emphatically  must  it  be  so  here  where  they  have  supplanted  coin 
for  every  purpose  but  that  of  small  change,  and  where  they  have 
excluded,  it  from  circulation  almost  entirely.  It  is  true,  as  was 
remarked  in  Young  v.  Adams,  6  Mass.  182,  that  our  bank  notes 
are  private  contracts  without  a  public  sanction,  like  that  which 
gives  operation  to  the  lawful  money  of  the  country;  but  it  is 
also  true  that  they  pass  for  cash,  both  here  and  in  England,  not 
by  force  of  any  such  sanction,  but  by  the  legislation  of  general 

1.  1  Biur.  402. 
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consent,  induced  by  their  great  convenience,  if  not  the  absolute 
necessities  of  mankind.  MUler  v.  Bace  is  a  leading  case  which 
has  never  been  doubted  in  England,  or,  except  in  a  case  presently 
to  be  noticed,  in  America;  and  it  goes  very  far  to  rule  the  point 
before  us;  for  if  the  wheel  of  commerce  is  to  be  stopped  or 
turned  backwards  in  order  to  repair  accidents  to  it  from  im- 
purities in  the  medium  which  keeps  it  in  motion,  except  those 
which — ^few  and  far  between — are  occasioned  by  forgery,  bank 
notes  must  cease  to  be  a  part  of  the  currency,  or  the  business  of 
the  world  must  stand  still.  The  weight  of  authority  bearing 
directly  on  the  point,  is  decisively  in  favor  of  the  position  that 
bona  fide  payment  in  the  notes  of  a  broken  bank  discharges  the 
debt.  Though  Camidge  v.  AUenby,  6  Bam.  &  Cress.  373;  S.  C. ,  13 
Eng.  Com.  L.  202,^  was  not  a  case  of  payment  in  bank  notes,  but 
in  the  cash  notes  of  a  banker  who  had  failed  a  few  hours  before, 
it  was  held  that  if  they  were  to  be  considered  as  cash,  the  debt 
would  be  discharged;  but  if  as  negotiable  paper  merely,  the 
holder  was  bound  to  use  due  diligence  in  procuring  payment  of 
them;  and  ihat  Lt  either  aspect  the  same  result  was  inevitable. 
Such  notes,  however,  though  formerly  called  goldsmiths'  notes, 
have  not  been  treated  as  cash  by  the  merchants  or  the  courts. 
Strictly  speaking,  they  are  ordinary  promissory  notes;  for  none 
but  those  of  the  bank  of  England  are  considered  bank  notes  in 
that  country.  The  judges,  however,  seem  to  haVe  hesitated  as 
to  their  precise  character  in  that  case;  but  they  distinctly  de- 
cided that  bona  fide  payment  in  notes  which  have  received  the 
qualities  of  money  from  the  conventional  laws  of  trade,  is  ab- 
solute satisfaction  notwithstanding  the  previous  failure  of  the 
drawer.  In  America  we  have  a  decision  directly  to  the  point,  in 
Scruggs  v.  Oass,  8  Yerg.  175  [29  Am.  Dec.  114],  in  which  the  su- 
preme court  of  Tennessee  held  that  payment  in  the  notes  of  a 
bank  which  had  failed  discharged  thc^  debt;  and  in  Young  v. 
Adama,  already  quoted,  we  have  a  decision  of  the  supreme  court 
of  Massachusetts  to  the  same  purport. 

In  contrast  with  these  stands  lAghibody  v.  The  Ontario  Bank, 
decided  by  the  supreme  court  of  New  York,  11  Wend.  1,  and 
affirmed  in  the  court  of  errors:  13  Id.  101  [27  Am.  Dec.  179]. 
The  judges  and  senator  who  delivered  opinions  in  that  case, 
seem  not  to  have  coincided  in  their  intermediate  positions,  though 
they  arrived  at  the  same  conclusion.  The  chief  justice  who  de- 
livered the  opinion  of  the  supreme  court,  appears  to  have 
thought  that  a  bank  note  stands  on  the  footing  of  any  other 


1.  13  Eng.  Com.  L.  176. 


Digitized  by 


Googit 


444  Bayard  v.  Shunk.  [Penn. 

promissorj  note;  that  as  he  who  parts  with  what  is  valuablo 
ought  on  principles  of  natural  justice  to  receive  value  for  it  in 
return,  a  vendor  is  not  bound  by  an  agreement  to  accept  prom- 
issory notes  should  they  have  been  bad  at  the  time  of  the  trans- 
action; and  that  payment  in  the  notes  of  an  insolvent  bank  is  no 
better  than  x^ayment  in  counterfeit  coin.  It  is  obvious  that  this 
involves  a  contradiction;  for  to  confound  bank  notes  with  ordi- 
nary promissory  notes  woidd  subject  a  debtor,  who  had  paid 
them  away,  to  the  risk  of  the  bank's  idtimate  solvency.  In  the 
court  of  errors,  the  chancellor,  having  premised  that  a  state  is 
not  at  liberty  to  coin  money  or  make  anything  a  legal  tender  but 
gold  or  silver,  and  consequently  that  the  practice  of  receiving 
bank  notes  as  money  is  a  conventional  regulation,  and  not  a 
legal  one,  concluded  that  where  the  loss  has  already  happened 
by  the  failure  of  the  bank,  there  is  no  implied  agreement  that 
the  receiver  shall  bear  it;  and  that  if  he  were  called  on  to  express 
his  sense  of  the  transaction  at  the  time,  he  woidd  say  what  nat- 
ural justice  says,  that  the  risk  of  previous  failure  in  the  value  of 
the  medium  must  be  borne  by  the  debtor.  He  would  more 
probably  say  that  he  had  not  thought  or  formed  an  opinion 
about  it.  Senator  Yan  Schalk  also  insisted  much  on  the  natural 
justice  of  the  principle,  and  asserted  that  no  case  in  the  books 
authorizes  an  inference  that  bank  notes  are  considered  as  money 
except  in  the  universally  implied  condition  that  the  banks  which^ 
issued  them  are  able  to  redeem  them  at  the  time  of  the  transfer. 
In  MUler  v.  lUuse,  1  Burr.  452,  however,  we  have  seen  that  Lord 
Mansfield  asserted  on  the  other  hand  that  they  are  money  with- 
out any  qualification  whatever;  and  Camidge  v.  AUenby,  as  well 
as  Scruggs  v.  Oasa,  affirms  that  they  may  retain  the  character  of 
money  after  the  period  of  the  bank's  failure.  To  assume  that 
solvency  of  the  bank  at  the  time  of  the  transfer  is  an  inherent 
condition  of  it,  is  to  assume  the  whole  ground  of  the  argument. 
The  conclusion  concurred  in  by  all,  however,  was  that  the  me- 
dium must  turn  out  to  have  been  what  the  debtor  ofiered  it  for 
at  the  time  of  the  payment.  How  does  that  consist  with  the 
equitable  principle  that  there  must  be,  in  every  case,  not  only  a 
motive  for  the  interference  of  the  law,  but  that  it  must  be 
stronger  than  any  to  be  found  on  the  other  side;  else  the  equity 
being  equal,  and  the  balance  inclining  to  neither  side,  things 
must  be  left  to  stand  as  they  are:  Fonb.,  b.  1,  c.  5,  sec.  3;  Id., 
c.  4,  sec.  25;  in  other  words,  that  the  law  interferes  not  to  shift 
a  loss  from  one  innocent  man  to  another  equally  innocent,  and 
a  stranger  to  the  cause  of  it. 


Digitized  by 


Googk 


May,  1841.]  Bayard  v.  Shunk.  445 

The  self-evident  justice  of  this  would  be  proof,  were  it  neces- 
sary, that  it  is  a  principle  of  the  common  law.  But  we  need  go 
no  further  in  search  of  authority  for  it  than  MiUer  t.  Race,  1 
Burr.  452,  in  which  one  who  had  received  a  stolen  bank  note 
for  a  full  consideration  in  the  course  of  his  business,  was  not 
compelled  to  restore  it.  It  was  intimated  in  Ontario  Bank  v. 
LigJUbody,  that  there  was  a  preponderance  of  equity  in  that  case, 
not  on  the  side  of  him  who  had  lost  the  note,  but  of  him  who 
had  last  given  value  for  it.  Why  last?  The  maxim,  prior  in 
tempore,  potior  in  jure^  prevails  between  prior  and  subsequent 
purchasers  indifkrently  of  a  legal  or  an  equitable  title.  It  is  for 
that  reason  the  owner  of  a  stolen  horse  can  reclaim  him  of  a 
purchaser  from  the  thief;  and  were  not  the  field  of  commerce 
market  overt  for  eveiything  which  performs  the  office  of  money 
in  it,  the  owner  of  a  stolen  note  might  follow  it  into  the  hands 
of  a  boda  fide  holder  of  it.  But  general  convenience  requires 
that  he  should  not;  and  it  was  that  principle,  not  any  consider- 
ation of  the  equities  betwixt  the  parties,  which  ruled  the  cause 
in  MiUer  v.  Bace.  But  a  more  forcible  illustration  of  the  prin- 
ciple, were  the  case  indisputably  law,  might  be  had  in  Levy  v. 
Bank  of  the  United  States,  4  DaU.  435;*  S.  C,  1  Binn.  27;  in  which 
the  placing  even  a  forged  check  to  the  credit  of  a  depositor  as 
cash — a  transaction  really  not  within  any  principle  of  conven- 
tional law — ^was  held  to  conclude  the  bank;  and  to  this  may  be 
added  the  entire  range  of  cases  in  which  the  purchaser  of  an 
article  from  a  dealer,  has  been  bound  to  bear  a  loss  from  a  de- 
fect in  the  quality  of  it.  And  for  the  same  reason  that  the  law 
refuses  to  interfere  between  parties  mutually  innocent,  it  refuses 
to  interfere  between  those  who  are  mutually  culpable;  as  in  the 
case  of  an  action  for  negligence.  The  rule  of  the  admiralty 
being  that  of  the  civil  law,  woidd  apportion  the  loss;  but  it  has 
no  place  in  any  other  court. 

What  is  there,  then,  in  the  case  before  us  to  take  it  out  of  this 
great  principle  of  the  common  law  ?  The  position  taken  by  the 
courts  of  New  York  is,  that  every  one  who  parts  with  his  prop- 
erty is  entitled  to  expect  the  value  of  it  in  coin.  Doubtless  he 
is.  He  may  exact  payment  in  precious  stones,  if  such  is  the 
bargain.  But  where  he  has  accepted  without  reserve  what  the 
conventional  laws  of  the  country  declare  to  be  cash,  his  claim 
to  anything  further  is  at  an  end.  Bills  of  exchange  and  prom- 
issory notes  enter  not  into  the  transactions  of  commerce,  as 
money;  but  it  impresses  even  these  with  qualities  which  do  not 


1.  4DaU.984. 


Digitized  by  VjOOQ  l6 


446  Bayard  v.  Shunk.  [Peim 

belong  to  ordinary  securities.  The  holder  of  one  of  them, 
who  has  taken  it  in  the  ordinary  course,  can  recoTcr  on  it, 
whether  there  was  a  consideration  between  the  original  parties 
or  not;  and  if  no  man  can  part  with  his  property,  except  sub- 
ject to  an  inherent  right  to  have  the  worth  of  it,  at  all  events, 
why  should  not  the  drawer  of  a  note  be  at  liberty  to  show  want 
of  consideration  against  an  indorsee,  on  the  ground  that  no  one 
can  pledge  his  responsibility  without  having  received  what  he 
expected  for  it?  Or  why,  on  the  supposed  moral  and  public 
considerations  that  were  invoked  in  the  discussion  of  the  general 
principle,  should  the  vendee  of  a  chattel  be  bound  to  pay  for  it, 
though  it  turn  out  to  be  inferior  in  quality  to  what  he  expected 
it  to  be?  It  is  because  it  woidd  stop  the  wheels  of  commerce 
to  trace  the  defect  through  a  series  of  transactions  to  the 
author  of  it;  and  dealers  must,  therefore,  take  the  risk  of  it 
for  the  premium  of  the  profits.  And  may  not  dealers  as  well  as 
insurers  take  the  risk  of  an  event  which  may  have  already  hap- 
pened? The  creditor  does  agree  to  take  the  risk  of  the  bank's 
solvency  when  he  makes  its  notes  his  own  without  reserve. 

The  assertion,  that  it  is  always  an  original  and  subsisting  part 
of  the  agreement,  that  a  bank  note  shall  turn  out  to  have  been 
good  when  it  was  paid  away,  can  be  conceded  no  farther  than 
regards  its  genuiness.  That  genuine  notes  are  supposed  to  be 
equal  to  coin,  is  disproved  by  daily  experience,  which  shows 
that  they  circulate  by  the  consent  of  whole  communities  at  their 
nominal  value,  when  notoriously  below  it.  But  why  hold  the 
payor  responsible  for  a  failure  of  the  bank  only  when  it  has 
been  ascertained  at  the  time  of  the  payment,  and  not  for  insol- 
vency ending  in  an  ascertained  failure  afterwards?  As  the 
bank  may  have  been  actually  insolvent  before  it  chose  to  let  the 
world  know  it,  we  must  carry  his  responsibility  back  beyond 
the  time  when  it  ceased  to  redeem  its  notes,  if  we  carry  it  back 
at  all.  Were  it  not  for  the  conventional  principle  that  the  pur- 
chaser of  a  chattel  takes  it  with  its  defects,  the  purchaser  of  a 
horse  with  the  seeds  of  a  mortal  disease  in  him,  might  refuse  to 
pay  for  him  though  his  vigor  and  usefulness  were  yet  unim- 
paired; and  if  we  strip  a  payment  in  bank  notes  of  the  analo- 
gous cash  principle,  why  not  treat  it  as  a  nullity,  by  showing 
that  the  bank  was  actually,  though  not  ostensibly,  insolvent 
at  the  time  of  the  transaction?  It  is  no  answer  to  say  the 
note  of  an  unbroken  bank  may  be  instantly  converted  into  coin 
by  presenting  it  at  the  counter.  To  do  that  may  require  a  jour- 
ney from  Boston  to  New  Orleans,  or  between  places  still  further 
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apart,  and  the  bank  may  have  stopped  in  the  mean  time;  or  it 
may  stop  at  the  instant  of  presentation  when  situated  at  the 
place  where  the  holder  resides.  And  it  may  do  so  exen  when  it 
is  not  insolvent  at  all,  but  perfectly  able  eyentnally  to  pay  the 
last  shilling.  This  distinction  between  previous  and  subsequent 
failure,  evinced  by  stopping  before  the  time  of  the  transaction 
or  after  it,  is  an  arbitrary  and  impracticable  one.  To  such  a 
payment  we  must  apply  the  cash  principle  entire,  or  we  must 
treat  it  as  a  transfer  of  negotiable  paper,  imposing  on  the  trans- 
feree no  more  than  the  ordinary  mercantile  responsibiliiy  in 
regard  to  presentation  and  notice  of  dishonor.  There  is  no 
middle  ground.  But  to  treat  a  bank  note  as  an  ordinary  prom- 
issory note,  woidd  introduce  endless  confusion,  and  a  most  dis- 
tressing state  of  litigation.  We  should  have  reclamations 
through  hundreds  of  hands,  and  the  inconvenience  of  having  a 
chain  of  disputes  between  successive  receivers,  would  more  than 
counterbedance  the  good  to  be  done  by  hindering  a  crafiy  man 
from  putting  off  his  worthless  note  to  an  unsuspecting  creditor. 
No  contrivance  can  prevent  the  accomplishment  of  fraud,  and 
rules  devised  for  the  suppression  of  petty  mischiefs  have  usually 
introduced  greater  ones. 

The  case  of  a  counterfeit  bank  note  is  entirely  different.  The 
laws  of  trade  extend  to  it  only  to  prohibit  the  circulation  of  it. 
They  leave  it  in  all  beside  to  what  is  the  rule  both  of  the  com- 
mon and  the  civil  law,  which  requires  a  thing  parted  with  for  a 
price  to  have  an  actual,  or  at  least  a  potential  existence:  2  Kent, 
468;  and  a  forged  note,  destitute  as  it  is  of  the  quality  of  legiti- 
mate being,  is  a  nonentity.  It  is  no  more  a  bank  note  than  a 
dead  horse  is  a  living  one;  and  it  is  an  elementary  principle 
that  what  has  no  existence  can  not  be  the  subject  of  a  contract. 
But  it  can  not  be  said  that  the  genuine  note  of  an  insolvent 
bank  has  not  an  actual  and  a  legitimate  existence,  though  it  be 
little  worth;  or  that  the  receiver  of  it  has  not  got  the  thing  he 
expected.  It  ceases  not  to  be  genuine  by  the  bank's  insolv- 
ency; its  legal  obligation  as  a  contract  is  undissolved;  and  it  re- 
mains a  promise  to  pay,  though  the  promisor's  ability  to  per- 
form it  be  impaired  or  destroyed.  But  as  the  stockholders  of  a 
broken  bank  are  the  last  to  be  paid,  it  is  seldom  unable  in  the 
end  to  pay  its  note-holders  and  depositors;  and  even  where 
nothing  is  left  for  them,  its  notes  may  be  parted  with  at  a 
moderate  discount  to  those  who  are  indebted  to  it.  We  seldom 
meet  with  so  bad  a  case  as  the  present,  in  which  everything  like 
effects,  and  even  the  vestiges  of  the  bank,  disappeared  in  a  few 
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hours  after  the  first  symptoms  of  its  failure.  Bat  independent 
of  that,  the  difference  between  forgery  and  insolvency  in  rela- 
tion to  the  transfer  of  a  bank  note,  is  as  distinctly  marked  as  the 
difference  between  title  and  qualify  in  relation  to  the  sale  of  a 
chattel. 

What,  then,  becomes  of  the  boasted  principle  that  a  man  shall 
not  have  parted  with  his  property  until  he  shall  haxe  had  value, 
or  rather  what  he  expected  for  it?  Like  many  others  of  the 
same  school,  it  would  be  too  refined  for  our  times,  even  did  a 
semblance  of  natural  justice  lie  at  the  root  of  it.  But  nothing 
devised  by  human  sagacity  can  do  equal  and  exact  justice  in 
the  apprehension  of  all  men.  The  best  that  can  be  done,  in  any 
case,  is  no  more  than  an  approximation  to  it;  and  when  the  in- 
cidental risks  of  a  business  are  so  disposed  of  as  to  consist  with 
the  general  convenience,  no  injustice  will  in  the  end  be  done  to 
those  by  whom  they  are  borne.  Commerce  is  a  system  of  deal- 
ing in  which  risk,  as  well  as  labor  and  capital,  is  to  be  com- 
pensated. But  nothing  can  be  more  exactly  balanced  than  the 
equities  of  parties  to  a  payment  in  regard  to  the  risk  of  the 
medium  when  its  worthlessness  wad  unsuspected  by  either  of 
them.  The  difference  between  them  is  not  the  tithe  of  a  hair,  or 
any  other  infinitesimal  quantity  that  can  be  imagined;  and  in  such 
a  case,  the  common  law  allows  a  loss  from  mutual  mistake  to  rest 
where  it  has  fallen,  rather  than  to  remove  it  from  the  shoulders 
of  one  innocent  man  to  the  shoulders  of  another  equally  so. 
The  civil  law  principle  of  equality,  however  practicable  in  an 
age  when  the  operations  of  commerce  were  few,  simple,  and  cir- 
cumspect, would  be  entirely  unfit  for  the  rapid  transactions  of 
modem  times:  it  would  put  a  stop  to  them  altogether.  No  man 
can  withhold  his  praise  of  the  civil  law,  as  a  wonderful  fabric 
of  wisdom  for  its  day,  or  deny  that  it  has  contributed  largely  to 
the  best  parts  of  our  jurisprudence;  but  all  its  materials  of  su- 
perior value  have  already  been  worked  up  in  our  more  commodi- 
ous modem  edifice;  and  if  the  cultivation  of  an  acquaintance 
with  it  is  to  beget  a  desire  to  substitute  its  abstract  principles 
for  the  maxims  of  the  conmion  law — the  accumulated  wisdom 
of  a  thousand  years'  experience  —  it  were  better  that  our 
jurists  should  die  innocent  of  a  knowledge  of  it.  This  longing 
after  its  peculiar  doctrines  began  with  Mr.  Yerplanck's  com- 
mentary on  the  decision  of  the  supreme  court  of  the  United 
States  in  LaicUaw  v.  Organ,  2  Wheat.  178;  and  it  was  subse- 
quently indulged  by  the  supreme  court  of  his  own  state  so  far 
as  to  sap  the  foundation  of  its  own  sound  decision  in  Seixaa  v. 


Digitized  by 


Googit 


May,  1841.]       Bayard  v.  Shunk.  44& 

Wood,  2  Cai.  48  [2  Am.  Dec.  215].  In  Laidlaw  v.  Organ,  the 
purchaser  refused  to  disclose  his  information  that  the  article 
had  risen  in  the  market,  and  there  was  therefore  room  for  a 
pretense  of  inequality  in  the  circumstances  of  the  parties;  but 
where  they  have  acted  as  in  this  case,  in  equal  ignorance,  and 
with  equal  good  faith,  that  pretense,  flimsy  as  it  was  even  there, 
is  wanting,  and  the  law  on  principles  of  justice,  as  well  as  con« 
yenience,  refuses  to  interfere  between  them.  It  is  therefore  un- 
necessaiy  to  insist  on  the  provisions  of  our  statute  of  1836, 
which  enacts  that  "  it  shall  be  lawful  for  the  officer  charged 
with  the  execution  of  any  writ  of  fieri  facias,  when  he  can  find 
no  other  real  or  personal  estate  of  the  defendant,  to  seize  and 
take  the  amount  to  be  levied  by  such  writ,  of  any  current  gold, 
aUver,  or  copper  coin  belonging  to  the  defendant,  in  satisfac- 
tion thereof;  or  he  may  take  the  amount  aforesaid  of  any  bank 
notes,  or  current  bills  for  the  payment  of  money,  issued  by  any 
moneyed  corporation,  at  the  par  value  of  such  notes. "  At  least  for 
the  purpose  of  seizure  in  execution,  therefore,  bank  notes  are 
money;  and  had  the  sheriff  returned  that  he  had  seized  these  notes 
as  the  defendant's  property,  instead  of  the  property  itself,  it  would 
not  be  pretended  that  the  debt  was  undischarged.  But  though 
he  returned  the  facts  specially,  the  notes  were  received  as  canh 
by  the  plaintifTs  attorney;  and  after  that,  on  no  principle  what- 
ever could  the  transaction  be  thrown  open.  The  plaintiff's  case 
is  an  unfortunate  one,  but  we  could  not  relieve  him  without 
imposing  an  equal  misfortune  on  the  defendants. 
Judgment  afBrmed.  

Patmesit  in  Bills  ov  Insolvxnt  Bank,  Effict  ov.— This  anbjeot  ia  dis- 
eosBed  in  the  note  to  Ontario  Bank  v.  Lightbody,  27  Am.  Deo.  188.  See  aIbo 
Lawrey  v.  Murrell,  Id.  651;  CorbU  v.  Bank  of  Smyrna,  30  Id.  635  and  note; 
Oilman  v.  Peck,  34  Id.  702;  Wainwright  v.  Webster,  Id.  707.  In  the  two  last 
of  the  cases  above  cited  it  is  held,  contrary  to  the  doctrine  of  Bayard  ▼. 
Skunk,  that  a  payment  in  such  bills  is  not  valid  and  does  not  discharge  the 
debt,  even  thoagh  both  parties  are  ignorant  of  the  insolvency  of  the  bank.  In 
Oreen  v.  Slzer,  40  Miss.  560;  West/all  v.  Braley,  10  Ohio  St.  190;  and  Johnson 
V.  Titvs,  2  Hill,  607,  the  principal  case  is  cited  on  this  point;  but  in  one  of 
these  decisions,  Wettfall  v.  Braley,  it  is  held,  contrary  to  the  doctrine  of 
Bayard  t.  Shunk,  that  where  one  makes  a  payment  in  the  bills  of  a  bank  which 
has  stopped  payment,  which  is  not  known  to  either  of  the  parties,  the  loss, 
in  the  absence  of  any  special  agreement,  must  fall  on  the  payor  unless  the 
payee  is  gailty  of  laches  in  not  returning  the  bills  in  a  reasonable  time. 

Bank  Bills  CntcuLATiNo  as  Monet  by  common  consent  are  to  be  treated  as 
cash,  and  not  merely  as  securities  for  money  in  making  payment;  Northamp' 
tM  Bank  v.  BalUet,  8  Watts  &  S.  317;  Crocker  v.  Woiford,  5  FhiU.  345; 
ShoUcnberger  v.  Brinton,  52  Pa.  St.  85;  Latham  v.  United  States,  1  Nott  k 
H.  154,  all  citing  the  principal  case.  But  the  rule  is  held  not  to  apply  to 
efaecks  on  banks:  Mclntyre  v.  Kennedy,  29  Pa.  St.  450. 
AM.  DSO.  Vof^  ZXXVU-29 
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Finney  v.  Coohran. 

11  Watti  avd  Ssbosamt,  119.] 
BviDSNCB  OF  Claim  aoaikst  which  Statutobt  Tms  has  nm  is  admiin- 

ble,  because  the  plaintifiF  may  prodnoe  other  evidence  taking  it  oat  of 

the  operation  of  the  statute. 
Btket  Pbbson  is  Tbustbb  who  RBcmyBS  Monst  to  bb  Paid  to  another, 

or  to  be  applied  to  a  particular  purpose  to  which  he  does  not  apply  it» 

and  is  liable  either  at  law  for  money  had  and  reoeived,  or  in  equity  for 

breach  of  trust. 

TATUTB  OF  LIMITATIONS  APFUBB  TO  TbTTBTS  CoONIZABLB  AT  LaW  aS  well 

as  in  equity,  and  may  be  pleaded  to  an  action  for  money  had  and  re- 
oeired,  brought  to  recover  surplus  moneys  oolleoted  by  a  surety  or  in* 
dorser  on  securities  deposited  with  him  by  the  principal  debtor  for  his 
indemnification,  after  such  surety  or  indorser  has  betti  reimbursed  the 
amount  which  he  has  been  compelled  to  pay  for  the  debtor. 

AOOKPTINO    CONFBSSION    OF    JUDOMBNT    BT     SCTBViyOB    IN    JoiNT    ACTION 

against  two  obligors,  where  one  has  died  pending  the  action,  dischaxgea 
the  latter*s  estate. 

Ebbob  to  the  Dauphin  county  common  pleas,  in  an  action  fox 
money  had  and  received,  brought  in  Ferguson's  name,  for  the 
use  of  Cochran  against  Thomas  Finney.  Pleas,  non  aasnimpaii 
infra  sex  annos,  payment,  etc.  The  action  was  brought  to  re- 
cover certain  moneys  received  by  Thomas  Finney  on  four  bonds 
deposited  with  him  by  Ferguson  in  March,  1824,  to  indemnify 
the  said  Finney  for  indorsing  a  certain  note  for  Ferguson,  and 
on  two  other  bonds  deposited  by  said  Ferguson  with  the  said 
Finney  in  May,  1824,  to  indemnify  him  for  his  father,  Samuel 
Finney,  then  deceased,  on  a  certain  note  from  Ferguson  to  the 
said  Samuel  Finney,  and  also  for  the  said  Samuel  Finney's  hav- 
ing become  bound  as  bail  for  Ferguson  in  an  action  brought  by 
one  Mary  Milligan,  an  action  having  been  brought  on  the  bail 
bond  and  being  still  pending.  Certain  evidence  offered  by  the 
plaintiff  to  prove  certain  receipts  of  money  by  the  defendant  on 
the  bonds  in  question  more  than  six  years  before  the  commence- 
ment of  the  action,  was  admitted  against  the  defendant's  ob- 
jection, and  the  defendant  excepted.  The  grounds  of  objection 
appear  from  the  opinion.  It  was  proved  that  the  plaintiff  Fer* 
guson,  on  IVIarch  18,  1840,  confessed  judgment  in  the  action 
brought  by  Mary  Milligan  against  the  said  Milligan  and  Samuel 
Finney  on  the  bail  bond  above  referred  to,  acire/acias  having 
previously  issued  to  make  the  administrators  of  Samuel  Finney 
parties  defendant,  and  they  having  pleaded  that  no  scire  /acias 
could  issue  because  there  was  a  surviving  obligor.  It  is  un- 
necessary to  state  the  other  facts  further  than  they  appear  from 
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the  opinion.  The  court  instnicted  the  jniy,  among  other  things, 
that  the  said  Finney  was  trustee  for  Ferguson  for  the  purpose 
of  receiving  the  money  on  the  bonds  deposited  with  the  said 
Finney,  and  that  to  such  a  trust  the  statute  of  limitations  was 
no  bar.  Other  instructicns,  so  far  as  material,  appear  from  the 
opinion.  Yerdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant brought  this  writ  of  error.  The  substance  of  the  four 
errors  assigned  appears  from  the  opinion. 

J.  A.  Fisher  f  for  the  plaintiff  in  error. 

IfcCarmickf  for  the  defendant  in  error. 

By  Court,  Kennedy,  J.  This  action  was  brought  in  the  court 
below,  by  John  Cochran,  for  his  use,  in  the  name  of  Dayid  Fer- 
guson, against  Thomas  Finney,  for  money  had  and  received  by 
>>iTn  for  the  use  of  the  latter.  The  first  error  is  a  bill  of  excep- 
tions to  the  opinion  of  the  court,  admitting  evidence  of  the  re- 
ceipt of  moneys  by  the  defendant  below,  more  than  six  years 
before  the  commencement  of  the  action.  The  objection  made 
to  the  admission  of  this  evidence  was,  that  it  went  to  show 
moneys  received  by  the  defendant  more  than  six  years  before 
this  suit  was  brought;  and  as  he  had  pleaded  the  statute  of  lim- 
itations in  bar  to  it,  the  evidence  was  therefore  inadmissible. 
This  was  certainly  no  sufficient  objection  to  the  admission  of  the 
evidence,  because  the  plaintiff  might  have  other  evidence  to  give 
which  would  take  the  debt  created  by  the  receipt  of  the  money, 
out  of  the  oi)eration  of  the  statute;  but  before  he  could  do  this,  it 
was  necessary  that  he  shoidd  show  the  previous  existence  of  the 
debt.  The  evidence  was  therefore  properly  admitted  for  thia 
purpose. 

The  second  and  third  errors  present  but  one  question;  and  that 
is:  Was  the  statute  of  limitations  applicable  to  any  portion  of 
the  plaintiff's  claim?  The  court  below  held  that  it  was  not, 
and  so  instructed  the  jury.  In  this,  however,  we  are  of  opinion 
that  the  court  erred.  The  opinion  of  the  court  seems  to  have 
been  founded  on  the  idea,  that  the  defendant  was  a  trustee  for 
the  plaintiff,  and  that  he  received  all  the  money  in  that  charac- 
ter which  the  plaintiff  sought  to  recover  in  this  action.  No 
doubt  the  defendant  was  a  trustee,  and  as  such  received  the 
moneys  upon  the  bonds  which  were  committed  to  his  charge  by 
the  plaintiff.  The  receipts  given  by  the  defendant  for  the  bonds, 
upon  which  he  received  the  moneys  afterwards,  show  clearly 
that  the  trust  was  express  and  direct.  Every  person  who  re* 
ceives  money  to  be  paid  to  another,  or  to  be  applied  to  a  par« 
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ticular  purpose,  to  which  he  does  not  apply  it,  is  a  trustee,  and 
may  be  sued,  either  at  law,  for  money  had  and  received,  or  in 
equity,  as  a  trustee  for  a  breach  of  trust:  Per  Chief  Justice 
Willes  in  ScoU  v.  Surman,  Willes,  404,  405.  The  reciprocal 
rights  and  duties,  founded  upon  the  various  species  of  bailment, 
and  growing  out  of  those  relations,  as  between  **  hirer  and  letter 
to  hire,  borrower  and  lender,  depository  and  the  person  deposit- 
ing, a  commissioner  and  an  employer,  a  receiver  and  a  giver  in 
pledge,^  are  all  cases  of  express  and  direct  trust;  and  these  con- 
tracts, as  Sir  William  Jones  observes  (Jones  on  Bail.  2),  are 
••  among  the  principal  springs  and  wheels  of  civil  society."  Yet 
it  is  perfectly  clear  that  the  most,  if  not  all  of  these  cases,  as 
also  all  of  the  like  kind,  come  within  the  statute  of  limitations: 
See  Kane  v.  Bloodgood,  7  Johns.  Ch.  110,  111  [11  Am.  Dec. 
417],  where  Chancellor  Kent,  after  reviewing  the  decisions  on 
this  subject,  has  come  to  the  following  conclusion:  that  the 
trusts  intended  by  cotuH»  of  equiiy  not  to  be  reached  or  affected 
by  the  statute  of  limitations,  are  those  technical  and  continuing 
trusts  which  are  not  at  all  cogmzable  at  law,  but  fall  within  the 
proper  peculiar  and  exclusive  jurisdiction  of  a  court  of  equiiy. 
And  he  expressly  refuses  to  give  his  assent  to  the  proposition, 
that  all  cases  of  direct  and  express  trust,  and  arising  between 
trustee  and  cestui  que  tnust,  are  to  be  withdrawn  from  the  opera- 
tion of  the  statute  of  limitations,  where  there  is  a  clear  and  cer- 
tain remedy  at  law.  The  rule  thus  laid  down  by  Chancellor 
Kent  seems  to  be  recognized  and  approved  in  App  v.  Dreisbach, 
2  Bawle,  802  [21  Am.  Dec.  447],  and  Lyon  v.  Mdrclay,  1  Watts, 
275;  and  indeed  it  would  seem  to  be  dictated  not  only  by 
authority,  but  sound  policy.  The  word  "trust"  is  frequ^itly 
used  in  a  very  comprehensive  sense;  and  to  hold  that  the  statute 
of  limitations  is  not  applicable  to  any  cases  which  may,  even 
with  propriety,  be  denominated  cases  of  trust,  would,  in  a  great 
measure,  defeat,  as  I  apprehend,  the  plain  and  manifest  inten- 
tion of  the  legislature.  A  great  proportion  of  the  money  trans- 
actions in  the  ordinary  business  of  life,  where  no  instrument 
under  seal  passes  between  the  parties,  would  be  excluded  from 
its  operation,  and  a  flood  of  litigation  arise  after  a  lapse  of 
six  years,  which,  owing  to  the  length  of  time,  it  would 
be  in  many  instances  impossible  to  determine  according  to 
truth  and  justice  between  the  parties.  The  trust  in  the 
present  case  was  clearly  cognizable  at  law;  and  for  a  breach 
of  it  the  plaintiff  might,  at  any  time,  have  maintained 
an  action  at  law,  in  order  to  be  redressed,  if  he  had  not  de- 
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layed  so  long  as  to  let  the  statute  interpose  a  bar  to  his  doing 
so.  The  last  of  the  money  received  by  the  defendant  in  dis- 
charge of  the  four  bonds  mentioned  in  his  first  receipt  to  the 
plaintiff  was  as  far  back  as  the  eleventh  of  October,  1831»  some- 
thing more  than  eight  years  anterior  to  the  commencement  of 
this  action.  The  whole  of  the  money  received  on  the  three 
first  of  these  bonds,  and  a  part  of  that  received  on  the  fourth, 
the  defendant,  by  the  terms  of  the  receipt  which  he  gave  to  the 
plaintiff  for  the  bonds,  had  a  right  to  retain  to  reimburse  him 
for  the  one  thousand  two  hundred  and  twelve  dollars  and  eighiy 
cents,  paid  in  June,  1825,  in  discharge  of  his  indorsement  for 
the  benefit  and  accommodation  of  the  plaintiff.  But  the  sur- 
plus the  defendant  was  bound,  and  ought  to  have  paid  or  set- 
tled in  some  way  with  the  plaintiff,  without  delay,  after  his 
receipt  of  it.  If  he  neglected  or  failed  to  do  this,  the  plaintiff 
might  have  brought  his  action  for  the  recovery  of  it  immedi- 
ately,  for  it  had  become  a  debt  due  to  the  plaintiff,  which  the 
defendant  was  boimd  to  pay  him  without  even  a  demand  being 
made  for  it.  His  right  to  maintain  such  action,  therefore,  ac- 
crued at  the  time  the  defendant  received  this  surplus;  and  from 
that  instant  the  statute  of  limitations  commenced  running,  so  that 
the  six  years,  the  time  allowed  by  the  statute  for  commencing 
suit,  had  run  some  two  years  and  a  half  before  it  was  com- 
menced. But  as  regards  the  money  received  by  the  defendant 
in  discharge  of  the  two  bonds  mentioned  in  the  second  receipt, 
given  by  him  for  them  to  the  plaintiff,  it  would  rather  seem 
that  the  statute  of  limitations  had  not  run  so  as  to  form  a  bar 
to  the  recovery  of  it.  The  amount  of  the  last  of  these  two 
bonds  had  been  received  by  the  defendant  within  six  years  be- 
fore the  commencement  of  the  action:  and  the  claim  of  Mary 
Milligan  not  being  settled,  but  kept  up  against  the  estate  of 
Samuel  Finney,  deceased,  until  within  six  years  before  com- 
mencing the  action,  the  defendant,  by  the  terms  of  his  receipt 
given  for  the  bonds,  had  a  right  to  retain  the  money  received 
upon  them  until  the  estate  of  Samuel  Finney  should  be  clearly 
acquitted  of  all  liability  from  Milligan's  claim  on  a  bond  then 
in  suit  against  Ferguson  and  Samuel  Finney  as  bail  in  the 
bond  of  Ferguson;  which  would  seem  not  to  have  been  the 
case  until  a  judgment  was  obtained  against  Ferguson,  the 
plaintiff  here,  who  it  appears  is  the  surviving  obligor  in  the 
bond  with  Samuel  Finney  to  Maiy  Milligan,  and  likewise  the 
surviving  defendant  in  the  suit  brought  by  her  upon  the  bond 
Agftinst  Finney  and  him,  jointly,  wherein  the  judgment  was  sc 
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obtained  on  the  twenty-eighih  of  March,  1840,  a  few  days  only 
before  the  commencement  of  this  action. 

The  fourth  error,  which  is  the  last,  is  an  exception  to  that 
part  of  the  charge  of  the  court,  in  which  they  instructed  the  jury 
that  **  no  money  could  be  retained  by  the  defendant  for  the 
bond  where  Samuel  Finney  was  bail  to  Mary  MQligan.  We  in- 
struct you  as  the  law  of  the  case,  that  the  estate  of  Samuel 
Finney  is  discharged  from  any  legal  claim  on  the  part  of  Mary 
Milligan.  That  by  her  bringing  a  suit  against  David  Ferguson 
and  Samuel  Finney,  jointly,  she  made  them  joint  obligors;  and 
Samuel  Finney  dying,  pending  the  suit,  and  the  plaintiff  ac- 
cepting a  judgment  of  the  co-obligor,  this  is  a  discharge  of  the 
estate  of  Samuel  Finney,  and  therefore,  under  the  facts  dis- 
closed, the  defendant  can  not  retain  anything  out  of  this  money 
to  secure  that  estate  against  any  liabili^  on  that  account — this 
obligation  has  ceased."  We  can  perceiye  no  error  in  this  in- 
struction. The  judgment,  however,  must  be  reversed  on  the 
second  and  third  errors. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Statute  of  Limitations  whkn  a  Bar  in  Oases  of  Trust,  aod  when  not: 
Soe  Shelby  y>  Shelby,  5  Am,  Deo.  6861  Wcdlace  v.  Duffield,  7  Id.  eeO;  Deetmehe 
▼.  Savetier,  8  Id.  478  and  note;  Kane  v.  Bloodgood,  11  Id.  417  and  note; 
T/umuu  V.  White,  14  Id.  5d;  GuphiU  v.  febell,  19  Id.  675;  App  v.  Dreiebaeh,  21 
Id.  447  and  note;  Edwards  v.  University,  30  Id.  170  and  note.  See  also  the 
note  to  Ihime  v.  Kenny,  12  Id.  372,  discossing  the  subject  at  some  length. 
The  doctrine  of  the  principal  case,  that  a  trast  cognizable  at  law  as  well  as  in 
equity  is  within  the  statute  of  limitations,  is  referred  to  with  approval  in 
Alexander  v.  Westmoreland  Bank,  I  F^  St.  398;  Derricksmi  v.  Oady,  7  Id. 
31;  Alexander  v.  Leckey,  9  Id.  122. 

That  where  a  Fund  is  Lodged  with  One  to  be  Paid  to  Another  or  tt 
be  applied  in  a  particular  way,  a  trust  is  created  which  Ib  oognisable  both  at 
law  and  in  equity,  is  a  point  to  which  Kirkpatrick  v.  McDonald,  11  Fa.  St. 
392,  cites  Finney  y.  Cochran, 

Judgment  against  One  of  Two  Joint  Debtors,  if  unsatisfied,  does  not 
bar  a  subesquent  action  against  the  other  where  the  latter  was  absent  from 
the  state  when  the  first  suit  was  brought:  Olcott  v.  Little^  32  Am.  Dec  357,  lo 
which  the  rule  as  to  when  a  judgment  against  one  joint  debtor  releases  the 
others  is  somewhat  discussed.  An  unsatisfied  judgment  against  one  of  ths 
obligors  of  a  several  bond  is  no  bar  to  an  action  against  the  other:  Armstrong 
T.  PrewUt,  Id.  338,  and  note  citing  other  c 
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Lehman  v.  Jones. 

[1  Watts  axd  Ssbobamt,  126.] 
PftOQF  TSAT  MAggit  ov  NoTE  HAS  ABSCONDED  before  the  day  of  paymeat 
ditpenses  with  the  necessity  of  showing  demand  against  him»  or  an  at- 
tempt at  demand,  in  order  to  charge  the  indorser;  otherwise  where  the 
maker  has  merely  changed  his  residence. 

Ebbob  to  Lebanon  county  common  pleas  in  an  action  of  as- 
Bunpsit  to  recover  a  certain  sum  which  the  plaintiffs  had  been 
compelled  to  pay  to  take  up  a  note  drawn  by  one  Bobinson,  pay- 
able to  the  defendants  or  order,  which  the  plaintiffs  had  indorsed 
at  the  defendants'  request,  to  enable  the  latter  to  get  it  dis- 
counted. The  note,  not  having  been  paid  at  maturity,  was  pro- 
tested and  the  defendants  notified.  The  plaintiffs  afterwards 
paid  the  amount.  No  proof  of  demand  was  made,  but  the  plain t- 
ifis,  to  excuse  demand,  offered  evidence  tending  to  show  that 
before  the  day  of  payment  Bobinson  absconded  and  has  never 
returned.  The  evidence  was  admitted  against  the  defendant's 
objection  and  the  defendants  excepted.  It  is  not  necessary  to 
refer  to  other  exceptions.  The  court  below  instructed  the  juiy 
that  if  they  believed  the  evidence  as  to  the  absconding  of  Bobin- 
son, a  demand  was  imnecessary.  Verdict  and  judgment  for  the 
plaintiffs,  and  the  defendants  brought  error. 

L,  Kline  and  E,  Pearson,  for  the  plaintiffs  in  error. 

Foster  and  Weidman,  for  the  defendant  in  error. 

By  CouBT.  The  rule  in  Lambert  v.  Oakes,  1  Ld.  Baym.  443,  is, 
that  the  holder  must  have  demanded,  or  done  his  endeavor  to 
demand  the  money.  But  the  law  is  not  so  unreasonable  as  to 
require  an  impossibility:  and  therefore  it  is  said,  Anon.,  Id.  743, 
that  where  the  drawee  of  a  bill  has  absconded  before  the  day 
of  payment,  notice  of  the  fact  is  equivalent  to  notice  of  demand 
and  dishonor.  In  Duncan  v.  McOuUough,  4  Serg.  &  B.  480,  the 
principle  was  recognized  as  being  applicable  to  a  promissory  note ; 
and  it  has  been  established  by  direct  decision  in  some  of  our 
neighboring  states.  It  would  have  been  idle  for  the  plaintiffs  to 
demand  payment  at  the  late  residence  of  Bobinson,  the  drawer, 
after  he  had  absconded.  Where,  indeed,  the  drawer  of  a  note  or 
the  drawee  of  a  bill  has  merely  removed  from  the  place  of  his 
residence  indicated  by  the  bill,  it  is  the  business  of  the  holder  to 
inquire  for  him  and  ascertain  where  he  has  gone,  in  order  that 
he  may  follow  him;  but  when  he  has  secretly  fled,  an  applica- 
tion at  the  place  would  lead  to  no  information  in  respect  to  him. 
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and  the  law  leqmres  nothing  which  is  nugatoiy.    The  other 
errors  are  either  resolvable  by  this  principle,  or  are  plainly  un- 
founded. 
Judgment  affirmed. 

Whebb  ths  Maker  of  a  Kotb  Absconds  before  its  matarity  oc  removee 
to  another  state,  the  holder  is  not  required  to  make  or  prove  a  demand  in 
order  to  charge  the  indorser:  PtOnam  v.  StdUvan,  3  Am.  Deo.  206;  CM  v. 
Lyhrwnd,  11  Id.  5d5.  Otherwise  where  he  merely  removes  to  another  place 
in  the  same  state:  Andenon  ▼.  Drahiy  7  Id.  442.  In  OeUpm  v.  Hard^  15  Id. 
640,  it  is  held  that  the  removal  of  the  maker  of  a  note  from  the  place  where 
he  resided,  or  was  in  the  note  represented  to  reside,  imposes  upon  the  holder 
the  duty  of  using  every  reasonable  endeavor  to  find  the  maker  and  demand 
payment  of  him  in  order  to  charge  the  indorser. 


Pott  u  Nathans. 

[1  WaTXS  AMD  SKBaXAHT,  166.] 
SUBETT    PaTINO    DeBT    IS  ENTITLED    TO  BE    SXTBBOOATED    tO  the  oreditOT^ 

right  to  enforce  a  judgment  previously  recovered  on  a  note  given  by  a 
third  person  after  several  judgments  against  the  principal  and  surety,  as 
collateral  security  to  obtain  a  stay  of  execution  against  the  principaL 

Ebbob  to  Schuylkill  county.  Bule  to  show  cause  why  the 
plaintiff  Nathans  should  not  have  a  certain  judgment  marked 
to  his  use  which  had  been  previously  recovered  against  the  de- 
fendants by  the  Philadelphia  loan  company.  It  appeared  that 
Nathans  was  indorser  for  one  Shoemaker  on  a  note  to  the  loan 
comx>any,  which  not  being  paid,  separate  judgments  were  recov- 
ered thereon  against  the  principal  and  indorser,  and  execution 
issued  against  the  principal.  The  present  defendants  gave  their 
note  to  the  loan  comx)anyy  payable  at  sixty  days,  as  collateral 
security,  to  obtain  a  stay  of  the  execution  against  Shoemaker, 
stipulating  that  on  payment  of  the  note  the  judgment  should  be 
transferred  to  them.  The  amount  was  not  paid  at  the  expira- 
tion of  the  sixty  days,  and  the  defendant's  note  was  then  sued  on 
and  the  judgment  now  in  question  recovered.  The  plaintiff 
Nathans  afterwards  paid  the  original  debt,  and  applied  for  the 
present  rule.  Bule  made  absolute,  and  the  defendants  brought 
error. 

Parry,  for  the  plaintiff  in  error. 

Hughes,  for  the  defendant  in  error. 

By  Court,  Seboeant,  J.  The  general  doctrine  that  a  surety 
who  pays  to  the  creditor  the  debt  due  by  his  principal,  shall  en« 
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joy  the  benefit  of  the  seonrities  for  the  debt  placed  in  the  power 
of  the  creditor  by  the  principal,  has  been  acted  on  by  courts  of 
equiiy,  and  recommends  itself  to  our  sense  of  justice.  It  seems 
right,  that  the  creditor  shotdd  transfer  the  means  of  indemnifi- 
cation, for  which  he  has  no  longer  occasion,  to  him  who,  under 
a  legal  obligation  to  pay,  in  defatdt  of  the  principal  debtor, 
has  released  these  securities  from  the  demand  of  the  creditor, 
and  paid  the  debt  for  which  they  were  furnished.  Where,  how- 
eyer,  such  means  consist  of  the  responsibility  of  an  individual, 
becoming  a  later  surety  or  guaranty  for  the  same  debt  of  the 
principal,  there  arises  a  conflict  of  equities,  which  may  give  rise 
to  new  questions  as  to  priority  between  the  former  and  the  latter 
surety.  Such  latter  sureiy,  stipulating  at  the  instance  of  the 
principal  to  pay  the  debt,  suffers  no  absolute  injustice  in  being 
obliged  to  do  so,  since  he  is  compelled  to  perform  no  more  than 
he  undertook,  and  has  no  right  to  complain  that  he  is  not  al- 
lowed to  use,  as  a-  payment  by  himself,  the  money  which  pro- 
ceeds from  another  person  whom  his  principal  was  previously 
boimd  to  save  harmless.  How  the  equiiy  would  be,  in  a  naked 
case  of  this  kind,  I  give  no  opinion;  it  is  sufficient  that  it  is 
settled,  that  if  the  interposition  of  the  second  surety  may  have 
been  the  means  of  inyolying  the  first  in  the  ultimate  liability  to 
pay,  the  equity  of  the  first  surety  decidedly  preponderates. 

This  principle  seems  to  have  been  determined  by  this  court  in 
the  case  of  Bums  v.  The  Huntingdon  Bank,  1  Penn.  395,  which 
I  am  not  able  to  distinguish  from  the  present.  There  a  judg- 
ment was  obtained  against  the  maker  of  a  promissory  note,  who 
afterwards  entered  absolute  security,  under  the  act  of  assembly, 
in  order  to  obtain  a  stay  of  execution.  After  the  expiration  of 
the  time  stipulated  in  the  stay  of  execution,  judgment  was  ob- 
tained against  the  surety,  and  it  was  held  that  one  of  two  in- 
dorsers  who  paid  the  note  was  entitled  to  an  assignment  of  the 
judgment  against  the  surety.  The  case  now  before  us  is  also 
that  of  an  indorser,  who  is  in  XK>int  of  law  but  a  surety,  and  is 
entitled  to  all  the  rights  and  remedies  of  a  surety.  One  of  those 
rights  is  to  be  subrogated  to  the  means  of  indemnity,  in  the 
hands  or  under  the  control  of  the  creditor,  if  the  surety  steps 
into  the  place  of  the  principal,  and  pays  his  debt.  The  creditor 
here  was  the  Philadelphia  loan  company;  and  when  Nathans 
paid,  as  indorser,  the  right  of  the  company  against  Pott, 
Clemens  &  Patterson  was  complete  by  virtue  of  the  promissory 
note  of  the  eleventh  of  June,  1839,  taken  by  the  attorney  of  the 
comx>any  from  Shoemaker,  as  collateral  security  for  their  judg- 
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ment  against  him.  The  receipt  for  the  note  giyen  by  the  attor- 
ney, was  an  engagement  for  a  stay  of  execution  till  the  time  of 
its  payment;  for  it  stipulates  that  on  paying  the  note  the  judg- 
ment should  be  transferred  to  such  of  the  makers  as  should  pay 
it;  and  the  attorney  immediately  stayed  proceedings  on  the  ex- 
ecution. The  execution  had  been  levied  on  the  real  estate  of 
the  principal  when  the  three  makers  of  the  note  interposed,  and 
procured  its  stay,  by  giving  their  note.  So  that  it  runs  parallel 
with  the  case  of  Bums  v.  The  Huntingdon  Bank,  where  the  stay 
was  obtained  by  the  entry  of  absolute  bail  for  the  payment  of  tho 
money.  The  equiiy  in  that  case  was  held  to  arise  from  the  in- 
terposition of  the  bail  to  procure  a  personal  advantage  to  the 
principal,  to  the  detriment  of  the  surety,  who  might  perhaps 
have  been  exonerated  had  not  the  proceedings  been  stayed 
against  the  principal. 

Several  cases  have  been  cited,  in  which  it  has  been  held  that 
the  relation  of  principal  and  sureiy  ceases,  as  respects  the  cred- 
itor, after  judgment.  But  the  contrary  doctrine  seems  to  have 
been  held  in  the  case  above  mentioned,  and  also  in  that  of  Com-- 
monwealih  v.  ffaaSy  16  Serg.  &  B.  252,  where,  after  judgment, 
the  creditor  issued  execution  against  the  principal,  and  levied 
on  his  goods  and  chattels,  and  it  was  held,  that  the  sureiy  was 
discharged  to  the  amount  which  the  goods  wotdd  have  sold  for. 
These  cases  show  that  after  judgment  the  creditor  is  required 
not  to  abandon  the  means  in  his  hands,  which  might  prove 
available  for  the  relief  of  the  sureiy,  nor  to  do  any  act  which 
may  prejudice  the  sureiy. 

Judgment  affirmed. 

SoBBTT  Payiko  Debt  IS  ENTITLED  TO  BE  SuBBOOATEB  to  all  the  Credit- 
or's rights,  securities,  and  remedies  to  obtain  reimbursement:  CuUum  v.  Emcau 
ud,  34  Am.  Dec.  757,  and  cases  cited  in  the  note  thereto;  JfcClungv,  BHrne, 
Id.  730.  The  principal  case  is  cited  on  this  point  inHimes  v.  Keller,  3  Watts  & 
S.  404,  and  in  Ooasin  v.  Brmon,  1 1  Pa.  St.  532;  in  the  former  of  these  two  cases, 
however,  it  was  held  that  such  subrogation  will  not  be  allowed  to  the  preju- 
dice of  other  creditors  who  are  not  parties  to  the  arrangement  except  in  a 
very  clear  case.  In  Amutr<mg*s  appeal,  5  Watts  &  S.  356,  the  principal  case 
is  cited  to  the  fioint  that  one  who  as  bail  interposes  and  thereby  hinders  and 
delays  the  payment  of  a  debt  sued  for  has  less  equity  than  a  prior  surety. 
In  Mamtfacturera*  etc  Bank  v.  Bank  of  Pennsylvania,  7  Id.  343,  the  principal 
case  is  referred  to  as  expressly  rejecting  the  doctrine  that  a  judgment  against 
a  principal  and  surety  extinguishes  the  relation  between  them  as  to  every  one 
but  themselves,  and  it  is  there  held  that  where,  after  separate  judgments 
against  a  principal  and  surety,  the  creditor  agrees  for  a  sufficient  considera- 
tion to  give  time  to  the  principal,  the  surety  is  thereby  discharged.  The 
principal  case  is  cited  to  the  same  point  in  Trotter  ▼.  Strong^  63  111  275. 
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King  v.  Kinq. 

fl  WATXa  AJm  SSBOKAMT,  305.] 

VnrED  Lboact  w  Gma  bt  a  Bsquxst  of  the  interest  of  m  mua  to  the 
testator's  wife  for  life,  and  after  her  death  giving  the  principal  to  the 
testator's  children  "or  their  heirs"  to  be  divided  equally,  and  on  the 
death  of  one  of  the  children,  living  the  wife,  his  share,  at  her  death, 
goes  to  his  personal  representative. 

Ebbob  to  York  cotmiy  common  pleas,  in  an  action  for  a  leg- 
acy claimed  by  the  administrators  of  Heniy  King,  and  also  by 
his  children  imder  the  will  of  Henry  King's  father,  Philip  King. 
The  material  portion  of  the  will  is  stated  in  the  opinion.  Heniy 
King  died  in  1817.  Catharine  King,  the  testator's  widow  named 
in  the  will,  died  in  1826.  If  the  will  gave  a  Tested  l^;acy  to 
the  testator's  children,  Heniy  King's  share  was  to  go  to  his  chil- 
dren, of  whom  the  plaintiff  was  one;  otherwise  to  his  adminis- 
trators, the  defendants.  Judgment  for  the  defendants,  and  the 
plftiTiinff  brought  error. 

Hatnbly,  for  the  plaintiff  in  error. 

BamiUj  jun,,  and  Bamile,  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.  It  is  impossible  to  distinguish  this 
case  from  Patterson  v.  Hawthorn,  12  Serg.  &  R.  113,  in  which 
the  fund  was  bequeathed  to  the  children  at  the  death  of  the 
widow  to  whom  the  produce  of  it  was  given  during  her  life, 
while  here  it  is  bequeathed  to  them  after  her  decease — a  differ- 
ence of  expression  which  is  immaterial  to  the  question  of  inten- 
tion, as  the  words  do  not,  in  either  case,  strictly  import  a  present 
gift;  for  as  we  determined  in  Moore  y.  Smith,  9  Watts,  403,  a 
naked  direction  to  pay  at  a  given  period,  as  much  imports  a  con- 
tingency as  does  a  gift  expressly  at  the  period.  Nor  is  the  im- 
plication of  intention  from  these  words,  to  be  varied,  because 
it  does  not  appear  in  the  case  before  us  whether  one  of  the  chil- 
dren was  a  daughter,  whose  marriage  might  possibly  have  been 
promoted  by  having  a  vested  legacy — a  circumstance  which  it 
was  thought,  in  Patterson  v.  Hawthorn,  wotdd  naturally  weigh  with 
the  testator  to  give  the  legacy  absolutely — ^f  or  if  the  legacy  of  a 
daughter  would  be  vested  by  that  consideration,  the  legacy  of  a 
son  must  be  so  also,  where  the  same  words  are  to  be  applied  to 
both.  The  ruling  principle  of  that  case  is,  that  where  there  is 
no  room,  in  the  event  of  a  child's  death,  living  the  fbrst  legatee, 
for  an  implication  of  intention  to  give  its  share  to  the  survivors, 
a  limitation  to  the  children,  or  their  heirs,  shows  no  more  than 
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a  design  to  give  it  to  them  wliile  living,  with  capacity  to  tianfr^ 
mit  it  -when  dead  to  such  persons  as  may  by  the  laws  of  the 
land  be  their  legal  representatives;  to  express  it  differently,  that 
the  particular  words  create  a  limitation,  and  not  a  bequest  over. 
This  principle  removes  every  difficulty  from  the  case;  for  where 
the  enjoyment  of  an  entire  fund  is  given  in  fractional  i>arts,  at 
successive  periods  which  must  eventually  arrive,  the  distinction 
betwixt  time  annexed  to  payment,  and  time  annexed  to  the  gift, 
becomes  unimportant.  In  such  a  case,  it  is  well  settled  that  all 
the  interests  vest  together.  Thus  a  l^;acy  to  one  for  life,  and  to 
another  at  his  death,  goes  to  the  legal  representatives  of  the  lat- 
ter, should  he  not  live  to  take  it  himself.  This  rule  was  recog* 
nized  in  Balmain  v.  Shore,  9  Yes.  50,'  as  governing  dispositions 
of  property  in  general,  though  for  peculiar  reasons  it  was  not 
applied  in  that  instance  to  a  limitation,  in  a  partnership  deed, 
to  the  widows  of  the  i>artners  for  their  respective  lives,  and 
subsequently  to  their  children.  But  other  cases  conclusively 
show  that  where  the  enjoyment  is  divided  into  successive  periods, 
all  the  fragments  of  it  vest  at  the  same  time.  Such  is  the  effect 
of  Benyon  v.  Maddison,  2  Bro.  C.  C.  75;  Monlchouse  v.  Holme, 
1  Id.  298;  Taylor  v.  Langford,  3  Ves.  119;  Blamire  v.  Geldart, 
16 Id.  314;  ScurJieldY.  -Senses,  3 Bro.  C.  C.  90;  The  Attorney-Gen^ 
eral  v.  Ctdspin,  3  Yes.  386;'  and  some  others.  In  the  applica- 
tion of  the  principle  to  cases  where  only  dividends  or  interest  is 
given  to  the  fbrst  legatee,  the  diffictdty  is  to  determine  whether 
the  context  shows  that  the  ownership  of  the  fund  was  not  in- 
tended to  pass  in  his  life-time;  for  where  the  disposition  of  the 
produce  is  distinct  from  that  of  the  capital,  the  interest  in  the 
latter  will  vest  only  at  the  time  of  its  distribution.  There  are 
many  cases  to  this  effect,  such  as  BiRingsley  v.  WOh,  3  Atk.  219, 
and  Bennett  v.  Seymour,  Amb.  521,  in  each  of  which  the  tdtimate 
objects  of  the  testator's  bounty  could  not  be  ascertained  before 
the  death  of  the  fbrst  legatee;  and  Thicknesse  v.  Liege,  3  Bro.  P. 
0.  365;  Smith  v.  Vaugkan,  Yin.  Abr.,  tit.  Devise,  pi.  32,  and 
Spencer  v.  BuUock,  2  Yes.  jun.  687,  in  which  the  ulterior  be- 
quests wotdd  have  frustrated  a  principal  purpose  of  the  will  had 
they  vested  in  the  life-time  of  the  first  legatee.  A  bequest  of 
dividends  is  a  clear  exception  to  the  general  rule;  for  in  Batsford 
V.  KehheU,  3  Yes.  363,  Lord  Eosslyn  pronounced  them  to  bo  no 
part  of  any  general  fund,  but  always  a  distinct  subject  of  sepa- 
rate bequest.  Cases  of  interest  are  more  critical;  yet  in  most  of 
the  preceding  cases  adduced  in  support  of  the  general  role,  thft 
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first  legatee  had  no  more  than  the  interest  aGcruing  on  a  mort- 
gage or  a  trust  fund.  And  the  cases  instanced  as  exceptions  to 
the  rule  are  perhaps  not  properly  such,  but  instances  in  which 
the  rule  of  interpretation  has  been  overborne  by  an  opposing  in- 
tention collected  from  all  the  parts  of  the  will.  But  to  pre- 
clude the  operation  of  the  rule  in  any  case,  such  an  intention 
must  be  dear,  manifest,  and  indisputable.  What  is  there  in 
this  will  then  to  show  the  ulterior  limitations  to  be  palpably 
contingent?  ''  I  give  and  bequeath,"  says  the  testator,  ''  to  my 
beloTed  wife,  Catharine,  the  yearly  interest  of  six  hundred 
pounds,  to  be  paid  to  her  yearly  and  eyeiy  year  during  her  wid- 
owhood and  no  longer;  which  sum  of  six  hundred  poimds  I 
order  my  executors  from  time  to  time  to  put  to  interest  for  the 
purpose  aforesaid;  and  after  my  wife's  decease  or  widowhood,  I 
give  and  bequeath  the  said  principal  sum  to  my  children,  here- 
after named,  or  their  heirs,  to  be  divided  among  them  share  and 
share  alike."  The  effect  of  the  words  ''or  their  heirs"  (and 
there  is  nothing  else  to  import  contingency)  is  disposed  of,  as  T 
have  said,  by  Patterson  v.  Hawthorn;  but  even  if  they  were  not, 
they  seem  to  be  referable  rather  to  the  time  of  distribution  than 
to  the  vesting  of  the  interest  in  the  fund.  There  was  to  be  no 
survivorship  to  the  exclusion  of  the  issue  of  deceased  children; 
and  there  was,  therefore,  nothing  in  the  terms  of  the  bequest 
inconsistent  with  the  vesting  of  a  present  interest  in  the  children 
named.  Henry  King  was  one  of  those  children;  and  we  are 
therefore  of  opinion  that  the  interest  in  contest  vested  in  him  in 
his  life-time. 
Judgment  affirmed. 

Vested  Lioaciss  arb  Qivxn  bt  a  Wnx,  whbt:  Sm  Prie.  /.  WcUhhu^  1 
Am.  Dec  222;  Boone  v.  Sinkler,  Id.  622;  Stone  v.  MtuKy,  Id.  345;  Btndee 
V.  DrayUm*s  Ex*r8,  Id.  689;  FaMy  v.  Kline,  4  Id.  414;  SeoU  v.  Price,  7  Id. 
629;  DtrdsaU  v.  HewleU,  19  Id.  392.  See  alio  MouxiU  v.  Caraw,  32  Id.  641. 
The  doctrioe  of  the  principal  case  on  this  point  is  approved  and  applied  in 
Beed  v.  BucUey,  5  Watts  &  8.  520;  BwcBey'e  Adm'rs  y.  Beed,  15  Pa.  St. 
86  (hoth  cases  arising  on  the  same  will);  Bayard  v.  Atkms,  10  Pa.  St.  18,  and 
Hempstead  v.  Dickmm,  20  HL  195. 


LiBHART  V.  Wood. 

[1  Watts  ahd  SEsaEAirr,  Q65.] 

Servant  Dischaboed  por  Miscoxduct  can  not  recover  his  wages. 
Servant  on  Packet-boat  Forfeits  Waobs  by  Steauno  Goods  of  a  pa* 
sfinger  on  the  boat  daring  his  term  of  service. 
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Ebbob  to  Dauphin  conniy  common  pleas,  in  assumpsit  to  re- 
coyer  wages  alleged  to  be  due  the  plaintiff  for  seven  months'  service 
as  a  hand  on  thci  defendant's  packet-boat  on  the  canal.  The  de« 
fense  was,  that  the  plaintiff,  during  the  term  for  which  he  was 
employed,  stole  certain  goods  from  the  trunk  of  a  passenger  on 
board  the  boat,  for  which  he  was  arrested  and  convicted.  The 
plaintiff  was  employed  for  the  season,  on  March  2G,  and  was  ar- 
rested for  the  crime  in  quefi(tion  on  November  4.  His  duty  on 
the  night  of  the  larceny  was  to  guard  the  boat.  The  boats 
stopped  running  November  17.  There  was  testimony  that  all 
the  defendant's  hands  were  arrested  for  the  larceny.  The  boat 
made  two  or  three  trips  after  the  theft.  The  court  below  in- 
structed against  the  defense,  and  held  the  plaintiff  entitled  to 
recover,  deducting  any  legal  o&ets  which  the  defendant  might 
have.  The  defendant  excepted  to  the  charge,  and,  after  verdict 
and  judgment  for  the  plaintiff,  brought  error. 

Adams,  for  the  plaintiff  in  error. 

cTl  A.  Fishery  for  the  defendant  in  error. 

By  Court,  Booebs,  J.  When  a  servant,  who  has  engaged  for 
a  certain  time  at  certain  wages,  is  turned  away  by  his  master  be- 
fore the  period  for  which  he  has  engaged  to  serve  has  expired, 
and  his  dismissal  be  in  consequence  of  his  own  misconduct,  he 
will  be  entitled  to  no  wages;  for  his  faithful  service  is  a  condi- 
tion precedent  to  his  right  to  wages,  and  that  condition,  in  the 
case  supposed,  he  has  not  performed.  But  if  his  dismissal  be 
imjust,  the  master  can  not,  by  his  wrongful  dischaige,  prevent 
the  servant  from  recovering  a  compensation  for  his  services. 
Thus  the  law  carefully  protects  the  rights  of  both  master  and 
servant:  19  Eng.  Com.  L.  346;'  3  Id.  339;  25  Id.  257.*  In  the 
case  at  bar,  the  hiring  was  for  the  season,  at  the  rate  of  tweniy 
dollars  per  month,  and  although,  in  one  sense,  it  may  not  be 
thought  a  hiring  for  a  certain  time,  yet  it  can  not  be  disputed, 
that  it  falls  within  the  reason  of  the  principles  stated.  By  the 
contract,  the  servant  agrees  to  serve  his  master  faithfully  for 
that  period  of  time,  although  the  termination  of  it  may  be 
longer  or  shorter,  as  the  weather  may  be  more  or  less  severe.  It 
is  an  express  contract,  but  no  difference  is  perceived  between  an 
express  or  implied  contract;  in  either  case  it  is  open  to  the  de- 
fendant, by  way  of  defense,  to  insist  that  the  plaintiff  has 
failed  to  comply  with  his  agreement.  Nor  is  there  that  want  of 
mutuality  in  the  contract,  which,  as  is  supposed,  can  interfere 

1.  AOein T.  Acton,  19  Eng.  Com.  L.  478;  4  O.  &  P.90e.  2.  Turner  r.  J2o6iiuon. 
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with  the  defense.    Both  parties  are  bound  by  it.     It  can  not 
affect  the  case,  that  it  is  part  of  the  agreement  that  the  master 
may  at  any  time  dischaige  the  servant,  unless  a  corre8})onding 
right  to  leave  his  service  is  reserved  to  the  servant    Nor  would 
it,  I  apprehend,  even  then  prevent  the  enforcement  of  a  penally 
for  willful  misconduct:  public  utiliiy  requires  that  the  rule 
should  be  strictly  observed.    It  must  be  admitted,  that  whether 
the  servant  be  dismissed  by  his  master  for  good  cause,  or  he  in- 
capacitates himself  from  performing  his  part  of  the  contract,  as 
was  the  case  here,  can  ma^e  no  manner  of  difference  in  the  ap- 
plicatibn  of  the  rule.    The  learned  judge  seems  to  suppose  that 
there  is  a  distinction  between  a  larceny  committed  of  the  goods 
of  the  employer,  and  a  stranger.    But  we  do  not  feel  the  force 
of  the  distinction,  nor  can  we  perceive  that  the  defense  fails  be- 
cause the  defendant  omitted  to  prove  that  he  sustained  direct 
injury  from  the  misconduct  of  the  plaintiff.     There  is  good 
sense  in  the  observations  of  Lord  Tenterden,  Chit.  Gen.  Prac. 
81,  that  if  a  servant  habitually  embezzled  his  master's  property, 
the  amount  embezzled  is  wholly  immaterial;  and  although  the 
amoxmt  of  wages  sought  to  be  recovered  may  exceed  the  amoimt 
embezzled,  the  servant  is  not  entitled  to  anything.     It  may  be 
imxK>ssible  to  ascertain  the  amoimt  of  injury  a  common  carrier 
or  innkeeper  may  sustain  from  the  unfaithful  conduct  of  his 
servant,  and  therefore  no  direct  proof  of  it  ought  to  be  required. 
It  is  often,  from  its  nature,  not  susceptible  of  such  proof.    Ac 
injury,  in  the  case  of  an  innkeeper  or  common  carrier,  is  in- 
evitable, where  he  is  so  unfortunate  as  to  employ  dishonest 
servants;  it  must  affect  his  business  or  the  character  of  his  house, 
although  it  may  be  impossible  to  show  the  extent  of  the  injury. 
It  is  nothing,  therefore,  that  in  this  particular  case,  the  goods 
stolen  were  restored.    Indeed,  here  there  was  a  direct  injury  to 
the  master,  as,  for  one  trip  at  least,  he  was  deprived  of  the 
services  of  all  his  hands,  in  consequence  of  the  dishonesty  of 
the  plaintiff.     And  who  can  say,  and  particularly  in  the  business 
in  which  the  defendant  was  engaged,  that  the  services  of  a  dis- 
honest servant  are  worth  anything,  or  who  would  knowingly 
employ  such  a  servant?    His  services,  in  the  apprehension  of 
every  person,  are  worse  than  useless.    In  addition,  the  rule 
which  deprives  them  of  wages  for  improper  conduct,  has  this 
recommendation,  that  it  operates  as  an  incentive  to  a  faithful 
discharge  of  duty.     It  is  a  narrow  view  of  the  question,  to  sup- 
pose that  it  is  intended  for  the  benefit  of  the  master  alone. 
There  are  other  considerations  which  enter  into  the  subject,  of 
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a  still  higher  nature.  It  contributes  to  the  security  of  travelers, 
who  are  compelled  to  intrust  their  property  to  the  custody  of 
others.  The  intercourse  between  the  different  sections  of  our 
extensive  empire  is  so  great,  that  sound  policy  requires  that 
every  possible  protection  should  be  extended  to  them;  and  so 
far  from  believing  that  the  defendant  is  offending  against  any 
principle  of  ethics,  in  retaining  the  wages  of  his  unfaithful 
servant,  in  my  judgment,  he  is  discharging  a  duty,  which  he 
alike  owes  to  himself  and  the  public.  We  do  not  wish  to  extend 
the  principle  so  far,  as  to  forfeit  wages  already  earned,  on  a  con- 
tract which  is  ^t  an  end.  But  when  the  contract  is  entire,  and 
we  conceive  this  to  be  a  case  of  that  description,  although  it 
may  be  for  payment  of  wages  monthly,  he  precludes  himself 
from  recovering  the  arrearages  of  his  wages,  when  he  is  guilty 
of  embezzlement  or  pillage,  either  from  the  master  or  a  stranger. 
It  may  be  unnecessaiy  to  add,  that  the  same  rule  extends  to 
common  carriers,  wheilier  of  passengers  or  goods,  and  to  inn- 
keepers. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Servant  Abandoning  Master's  Service  without  the  latter's  fkolt,  where 
he  has  stipulated  to  serve  a  specific  term  for  an  entire  sum  or  for  a  certain 
sum  per  month,  can  not  recover  anything  for  his  services:  McMillan  v.  Van- 
dtrlip,  7  Am.  Dec.  299;  Stourh  v.  Parker,  13  Id.  42o;  Byrd  v.  Boyd,  17  Id.  740; 
Wright  v.  Turner,  18  Id.  35.  See,  also,  SkkeU  v.  PaUiaon,  28  Id.  627.  To 
the  point  that  faithful  service  is  a  condition  precedent  to  a  servant's  right  to 
wages,  and  that  where  there  is  any  misconduct  inconsistent  with  the  relation 
of  master  and  servant,  the  former  has  an  undoubted  right  at  any  time  to  pat 
an  end  to  the  contract,  the  principal  case  is  cited  and  followed  in  Singer  v. 
McCarmick,  4  Watts  &  S.  267.  That  was  a  case  where  the  bookkeeper  for  « 
firm  was  dischaiged  for  making  certain  erasures  in  the  books  of  the  firm  by 
direction  of  one  of  the  partners,  in  a  private  account  between  himself  and  hii 
copartner,  and  it  was  held  that  he  was  not  entitled  to  wages. 


Gordon  v.  Hutchinson. 

[1  WAm  AMD  SXBOBAXIT,  346.] 

Waoonxb  Cabrtino  Goods  for  Hire  is  Common  Carrier,  though  thai 
is  not  Us  principal  business,  but  only  an  occasional  and  incidental  em- 
ployment. 

Ebbob  to  Centre  conniy  commoii  pleas  in  on  action  of  assump- 
sit for  the  loss  of  certain  goods  which  the  defendant  was  haul- 
ing for  the  plaintiff.  It  appeared  that  the  defendant  was  a  far- 
mer, and  was  going  to  Bellefonte  with  a  load,  and  applied  to  the 
plaintiff  for  the  hauling  of  a  load  of  goods  for  him  on  the  return 
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trip,  and  receiyed  an  order  to  do  bo.  The  question  Tvas  whether 
he  was  liable  as  a  common  carrier  or  only  for  negligence.  The 
court  below  held  him  liable  as  a  common  carrier.  Verdict  and 
judgment  accordingly,  and  the  defendant  brought  error. 

BUnushard,  for  the  plaintiff  in  error. 

Hcde,  for  the  defendant  in  error. 

By  Court,  Gibson,  0.  J.  The  best  definition  of  a  common 
carrier  in  its  application  to  the  business  of  this  country,  is  that 
which  Mr.  Jeremy  (Law  of  Carriers,  4)  has  taken  from  Oisboum 
T.  Hurst,  1  Salk,  249,  which  was  the  case  of  one  who  was  at  first 
not  thought  to  be  a  common  carrier  only  because  he  had,  for 
some  small  time  before,  brought  cheese  to  London,  and  taken  such 
goods  as  he  cotdd  get  to  carry  back  into  the  doimtry  at  a  reason- 
able price;  but  the  goods  having  been  distrained  for  the  rent  of 
a  bam  into  which  he  had  put  his  wagon  for  safe-keeping,  it  was 
finally  resolved  that  any  man  xmdertaking  to  carry  the  goods  of 
all  persons  indifferently,  is,  as  to  exemption  from  distress,  a 
common  carrier.  Mr.  Justice  Story  has  cited  this  case  (Com.  on 
Bailm.  322)  to  prove  that  a  common  carrier  is  one  who  holds 
himself  out  as  ready  to  engage  in  the  transportation  of  goods  for 
hire  as  a  business,  and  not  as  a  casual  occupation  pro  hoc  vice. 
My  conclusion  from  it  is  different.  I  take  it  a  wagoner  who 
carries  goods  for  hire  is  a  common  carrier,  whether  transporta- 
tion be  his  principal  and  direct  business,  or  an  occasional  and 
incidental  employment.  It  is  true  the  court  went  no  further 
than  to  say  the  wagoner  was  a  common  carrier  as  to  the  priv- 
ilege of  exemption  from  distress;  but  his  contract  was  held  not 
to  be  a  private  undertaking  as  the  court  was  at  first  inclined  to 
consider  it,  but  a  public  engagement,  by  reason  of  his  readiness 
to  carry  for  any  one  who  would  employ  him,  without  regard  to 
his  other  avocations,  and  he  would  consequently  not  only  be  en- 
titled to  the  privileges,  but  be  subject  to  the  responsibilities  of 
a  common  carrier:  indeed  they  are  correlative,  and  there  is  no 
reason  why  he  should  enjoy  the  one  without  being  burdened 
with  the  other.  Chancellor  Kent,  2  Com.  597,  states  the  law  on 
the  authority  of  Robinson  v.  Dunmore,  2  Bos.  &  Pul.  416,  to  be 
that  a  carrier  for  hire  in  a  particular  case  not  exercising  the 
business  of  a  common  carrier,  is  answerable  only  for  ordinary 
neglect,  unless  he  assume  the  risk  of  a  common  carrier  by  ex- 
press contract;  and  Mr.  Justice  Story,  Com.  on  Bailm.  298,  as 
well  as  the  learned  annotator  on  Sir  William  Jones'  essay.  Law 
of  Bailm.  103  d,  note  3,  does  the  same  on  the  authority  of  the 
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same  case.  There,  howeyer,  the  defendant  was  held  liable  on  a 
special  contract  of  warranty,  that  the  goods  shotdd  go  safe;  and 
it  was  therefore  not  material  whether  he  was  a  general  carrier  or 
not.  The  judges,  indeed,  said  that  he  was  not  a  common  car- 
rier, but  one  who  had  put  himself  in  the  case  of  a  common  car- 
rier by  his  agreement;  yet  even  a  common  carrier  may  restrict 
his  responsibility  by  a  special  acceptance  of  the  goods,  and 
may  also  make  himself  answerable  by  a  special  agreement  as 
well  as  on  the  custom.  The  question  of  carrier  or  not,  there- 
fore, did  not  necessarily  enter  into  the  inquiry,  and  we  can  not 
suppose  the  judges  gave  it  their  principal  attention. 

But  rules  which  have  received  their  form  from  the  business  of 
a  people  whose  occupations  are  definite,  regular,  and  fixed, 
must  be  applied  with  much  caution  and  no  little  qualification 
to  the  business  of  a  people  whose  occupations  are  vague,  desul- 
tory, and  irregular.  In  England,  one  who  holds  himself  out 
as  a  general  carrier  is  bound  to  take  employment  at  the  current 
price;  but  it  will  not  be  thought  that  he  is  boimd  to  do  so  here. 
Nothing  was  more  common  formerly,  than  for  the  wagoners  to 
lie  by  in  Philadelphia  for  a  rise  of  wages.  In  England,  the 
obligation  to  carry  at  request  upon  the  carrier's  particular  route, 
is  the  criterion  of  the  profession,  but  it  is  certainly  not  so  with 
us.  In  Pennsylvania,  we  had  no  carriers  exclusively  between 
particular  places,  before  the  establishment  of  our  public  lines 
of  transportation;  and  according  to  the  English  principle  we 
could  have  had  no  common  carriers,  for  it  was  not  pretended 
that  a  wagoner  could  be  compelled  to  load  for  any  part  of  the 
continent.  But  the  policy  of  holding  him  answerable  as  an 
insurer  was  more  obviously  dictate  by  the  solitary  and 
moimtainous  regions  through  which  his  course  for  the  most 
part  lay,  than  it  is  by  the  frequented  thoroughfares  of 
England.  But  the  Pennsylvania  wagoner  was  not  always  such, 
even  by  profession.  No  inconsiderable  part  of  the  transporta- 
tion was  done  by  the  farmers  of  the  interior,  who  took  their 
produce  to  Philadelphia,  and  procured  return  loads  for  the  re- 
tail merchants  of  the  neighboring  towns;  and  many  of  them 
passed  by  their  homes  wiUi  loads  to  Pittsburgh  or  Wheeling, 
the  principal  points  of  embarkation  on  the  Ohio.  But  no  one 
supposed  they  were  not  responsible  as  common  carriers;  and 
they  always  compensated  losses  as  such.  They  presented  them- 
selves as  applicants  for  employment  to  those  who  could  give  it; 
and  were  not  distinguishable  in  their  appearance,  or  in  the 
equipment  of  their  teams,  from  carriers  by  profession.     I  can 
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readily  understand  why  a  carpenter,  encouraged  by  an  employer 
to  undertake  the  job  of  a  cabinet-maker,  shall  not  be  bound  to 
bring  the  skill  of  a  workman  to  the  execution  of  it;  or  why  a 
farmer,  taking  his  horses  from  the  plow  to  turn  teamster  at 
the  solicitation  of  his  neighbor,  shall  be  answerable  for  nothing 
lees  than  good  taiih;  but  I  am  unable  to  understand  why  a 
wagoner,  soliciting  the  employment  of  a  common  carrier,  shall 
be  preyented  by  the  nature  of  any  other  employment  he  may 
sometimes  follow,  from  contracting  the  responsibility  of  one. 
What  has  a  merchant  to  do  with  the  private  business  of  those 
who  publicly  solicit  employment  from  him?  They  offer  them- 
selyes  to  him  as  competent  to  perform  the  service  required,  and 
in  the  absence  of  express  reservation,  they,  contract  to  perform 
it  on  the  usual  terms,  and  under  the  usual  responsibility.  Now, 
what  is  the  case  here?  The  defendant  is  a  farmer,  but  has  oc- 
casionally done  jobs  as  a  carrier.  That,  however,  is  immaterial. 
He  applied  for  the  transportation  of  these  goods  as  a  matter 
of  business,  and  consequently  on  the  usual  conditions.  His 
agency  was  not  sought  in  consequence  of  a  special  confidence 
reposed  in  him — there  was  nothing  special  in  the  case — on  the 
contrary,  the  employment  was  sought  by  himself,  and  there  is 
nothing  to  show  that  it  was  given  on  terms  of  diminished  re- 
sponsibility. There  was  evidence  of  negligence  before  the  jury; 
but  independent  of  that,  we  are  of  opinion  that  he  is  liable  as 
an  insurer. 
Judgment  affirmed. 

CoMMOir  Cabbibbs,  Who  Liable  as:  See  Oro$lfy  v.  lUeh,  31  Am.  Deo. 
745,  and  the  note  thereto  dtmg  previous  oasee  in  this  series  on  that  snbject. 
See  also  MeClvrt  y.  Richardson^  33  Id.  105,  and  Babeoek  v.  Herbert,  post. 
That  one  who  undertakes  to  carry  goods  for  hire,  though  that  is  no$  luf 
direct  or  principal  business,  is  a  pomt  to  which  Gordon  v.  HtUchmson  is  cited 
io  Chouteaux  ▼.  Leech,  18  Pa.  St.  231.  It  is  cited  also  generally  in  diKmss- 
ing  the  question  as  to  who  are  to  be  deemed  common  carriers,  in  Leonard  v. 
Hetidrickson,  Id.  43. 


FouLK  V.  MoFarlane. 

[1  Watts  ahd  Sbbosamt.  297.] 
Fkaudulknt  Pubchaseb  at  Execution  Salb  gets  no  title  as  against  a 
purchaser  at  a  subsequent  execution  sale  on  another  judgment  against 
the  same  debtor,  although  a  part  of  the  proceeds  of  the  first  sale  was 
applied  by  order  of  the  court  to  the  latter  judgment,  the  owner  thereol 
being  innocent  of  any  participation  in  the  fraud. 
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Ebbob  to  Cumberland  oouniy  common  pleas  in  an  action  of 
ejectment  brought  by  McFarlane  against  Foulk  and  Burkholder. 
The  plaintiff  claimed  as  purchaser  of  the  land  at  a  sale  on  exe- 
cution on  a  judgment  against  Foulk  in  fayor  of  one  Johnston 
Moore.  The  defendant  Burkholder  claimed  as  purchaser  un- 
der a  prior  execution  sale  on  another  judgment  against  Foulk. 
The  plaintiff  claimed  and  introduced  evidence  tending  to  show 
that  the  sale  to  the  defendant  was  the  result  of  a  fraudulent 
conspiracy  between  the  purchaser  and  the  execution  debtor  to 
prevent  the  attendance  of  bidders.  It  api>eared,  however,  that 
the  surplus  proceeds  of  the  first  sale,  after  i>aying  the  judgment 
under  which  it  was  made,  was  applied  by  the  court  to  Moore's 
judgment,  and  the.  defendants  claimed  that  by  receiving  the 
money  Moore  was  estopped  from  again  levying  upon  and  selling 
the  land,  and  that  the  plaintiff,  as  purchaser  at  Moore's  sale, 
was  also  estopped.  The  court  below  thought  otherwise.  Ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendants  brought 
eiTor^ 

Biddle  and  Reed,  for  the  plaintiffs  in  error. 

Waits,  for  the  defendant  in  error. 

By  Court,  Sebgeant,  J.  The  appellant  contends  that  the  first 
sheriff's  sale,  though  effected  by  the  collusion  of  the  purchaser 
vnth  the  defendant,  was  only  voidable  and  not  absolutely  null 
and  void,  and  that  Johnston  Moore,  having  elected  as  judg- 
ment creditor,  to  receive  his  proportion  of  the  proceeds  of  sale, 
is  thereby  estopped  from  treating  that  sale  as  void,  and  proceed-' 
ing  against  the  land  in  the  hands  of  the  purchaser. 

Whether  the  sale  is  to  be  termed  absolutely  null  and  void  to 
all  intents  and  purposes,  or  only  void  as  respects  Moore,  in  case 
he  determine  so  to  treat  it,  can  be  of  little  importance  in  the 
ascertainment  of  the  rights  of  the  parties.  In  either  case,  it 
ceases  to  be  an  obstacle  in  his  way.  The  real  question  is, 
whether  he  has,  by  the  receipt  of  the  money,  precluded  himself 
from  asserting  his  claim  against  the  land.  It  must  be  admitted 
that  had  Moore  been  in  any  way  connected  with  the  alleged 
fraud,  it  would  have  barred  him.  That,  however,  is  not  pre- 
tended :  he  received  the  money  under  an  appropriation  by  law 
to  his  use,  innocently,  and  even  ignorantly  of  the  transactioiii 
so  far  as  appears.  There  could  be  no  mala  fdes  in  his  thus  ro« 
ceiving  tlie  money.  He  never  cotdd  be  compelled  to  refund  i  :• 
It  was  awarded  to  him  by  the  acts  of  others,  over  which  he  ex« 
ercised  no  control.     I  do  not  think,  therefore,  his  receiving  the 
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money,  under  these  droumstances,  can  be  considered  as  an  elec- 
tion, or  set  up  as  an  e6top{>el  against  following  the  land  into  the 
hands  of  a  fraudulent  yendee  for  the  purpose  of  realizing  the 
balances  due  to  him,  though,  as  iaStroble  t.  Smith,  8  Watts,  280, 
it  might  cure  irregularity  in  the  proceedings  where  there  is  no 
fraud.  The  fraudulent  yendee  gains  no  title  to  the  land  by  the 
sale,  nor  interest  in  it,'  notwithstanding  an  innocent  creditor 
may,  by  that  yery  sale,  obtain  a  good  title  to  the  money.  It 
shall  be  a  good  sale  as  to  the  creditor,  to  entitle  him  to  receiye 
the  money,  and  yet  no  sale  as  to  the  fraudulent  yendee,  to  en- 
able him  to  shelter  the  land  against  pursuit  Nor  would  the 
policy  of  the  law,  which  abhors  fraud,  be  promoted  by  permit- 
ting such  a  defense  to  the  purchaser.  All  the  ayenues  that  fa- 
cilitate the  detection  and  oyerthrow  of  fraud,  should  be  kept 
open  and  &ee  from  the  interposition  of  bars  and  estoppels.  The 
doctrine  in  OUbert  y.  Hoffman,  2  Id.  66  [26  Am.  Dec.  103],  goes 
to  the  full  extent  of  the  present  case,  in  deciding  that  a  sale  ef- 
fected by  actual  fraud  is  as  no  sale,  and  can  produce  no  legal 
effect  on  innocent  persons. 
Judgment  a£Srmed. 

Fraitdui^bnt  Pubohasb  at  Shkbivf^  Salb:  See  Four  y.  8kn»,  24c  Am. 
Dec  396;  Crary  y.  Sprague,  27  Id.  110;  Den  v.  Oraham,  Id.  226;  McMeekin 
V.  Edmonds,  26  Id.  203;  Floyd  v.  Ooodwki,  29  Id.  130,  and  cases  cited  in  the 
notes  thereto.  In  Martin  y.  Oemandt,  19  Pa.  St.  129,  the  principal  case  is 
cited  as  authority  for  the  doctrine  that  no  title  can  be  acquired  "  by  a  trick 
in  a  sale  even  on  an  unexceptionable  judgment.*'  It  is  dted  also  and  dis- 
tinguished in  Porter  v.  McOinnis,  6  Watts  &  S.  504,  where  it  was  held  that 
where  a  party  in  good  faith  gaye  notice  at  a  sherifiTs  sale  that  the  land  to  be 
sold  was  his,  and  that  the  defendant  had  no  title,  and  then  bought  the  land 
himself,  he  was  not  estopped  from  setting  up  the  title  so  acquired. 

Bbokift  of  Pbogbxds  of  Salb  does  not  Estop  Onx  from  DiaKUTUio 
the  validity  ol  such  sale,  when:  See  Wood  v.  Jackson,  22  Am.  Dec  603. 


BrrzEB  V.  Shukk« 

[1  Wars  ahd  SaROKAKT,  340.] 
OONFESSIOIC  OF  JUDOMXNT  BT  OnE    Pa&TNER  BiXDS    HiX,   but  DOt    hls  0O> 

partner. 

EsBOB  to  Dauphin  county  common  pleas.  The  case  was:  Jo* 
seph  Bauman,  defendant,  who  was  a  partner  in  business  with 
Christian  Shunk,  defendant,  made  a  certain  note  payable  to  the 
order  of  the  said  Shunk,  which  was  indorsed  by  the  latter  and  also 
by  the  plaintiffs,  and  was  discounted  by  certain  other  parties,  and 
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the  proceeds  applied  to  the  benefit  of  the  defendants'  firm.  To 
indemnify  the  plaintiffs  as  indorsers  of  the  said  note,  the  said 
Bauman,  in  an  amicable  action  in  favor  of  the  plaintiffs  and  against 
the  said  Bauman  and  Shunk,  confessed  judgment  in  favor  of  the 
plaintiffs  for  the  amount  of  the  said  note.  On  the  affidavit  of 
Shunk  this  judgment  was  set  aside  as  yoid  as  to  both  Bauman 
and  Shunk;  on  the  ground  that  a  i>artner  had  no  anthozify  to 
confess  judgment,  and  the  plaintiffs  brought  erroi*. 

Devar,  in  propria  persona,  for  the  plaintiffs  in  error. 

MbCormick,  corUra. 

By  Court,  Eenhxdt,  J.  We  think  the  court  below  were  right 
in  deciding  that  the  written  authorify  given  hj  Joseph  Bauman 
alone,  to  enter  an  amicable  action  therein,  and  confess  a  judg- 
ment against  himself  and  his  copartner.  Christian  Shunk,  in 
favor  of  the  plaintiffs,  was  not  sufficient  for  that  purpose.  But 
we  are  of  opinion  that  the  court  erred  in  setting  the  judgment 
aside  as  against  both  on  that  groimd.  It  was,  imdoubtedly,  a 
good  reason  for  setting  the  judgment  aside,  or  vacating  it,  as 
against  Shunk,  but  not  as  against  Bauman.  And  what  makes 
this  still  more  clear  here,  is,  that  Bauman  does  not  object  to  the 
judgment  remaining  against  him  alone.  Nor  could  he  do  so 
with  any  proprieiy ,  because  he  had  most  unquestionably  a  right 
to  authorize  the  confession  of  the  judgment  against  himself^ 
and  the  circumstance  of  his  not  having  a  xK>wer  from  Shunk  to 
join  him  in  the  confession,  furnishes  no  reason  whatever,  why 
the  confession  of  the  judgment  should  not  be  good  and  binding 
as  such,  against  himself.  If  he  had  executed  a  deed  in  the 
name  of  both,  without  any  authorify  from  Shunk  to  do  so,  it 
would  not  be  pretended  that  such  deed  was  not  binding  upon 
himself,  as  his  deed  alone,  though  it  could  not  be  considered 
the  deed  of  Shunk.  The  object  and  design  of  entering  the 
judgment  is  admitted  to  have  been  perfectly  honest  and  fair; 
but  as  no  special  authorify  was  given  by  Shunk  to  Bauman,  to 
confess  or  authorize  the  confession  of  a  joint  judgment  against 
them  both,  and  as  no  general  authozify  to  that  effect  could  be 
implied,  because  it  was  wholly  unnecessary  that  the  one  i>artner 
should  have  such  an  authoriiy  from  the  other  for  the  purpose 
of  carrying  on  and  transacting  the  business  of  their  partnership, 
the  judgment  was  consequently  improperly  entered  against 
Shunk;  but  upon  no  principle  of  justice  can  it  be  said  to  be  so 
as  against  Bauman.  The  only  objection  is  one  of  form  at  most; 
which  is,  that  Shunk  ought  not  to  have  been  joined  in  it,  but 
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that  it  ought  to  have  been  entered  against  Bamnan  solely.  But 
it  is  clear  that  it  does  not  lie  in  the  mouth  of  Bamnan  to  make 
this  objection  against  the  judgment,  even  if  he  were  disposed 
to  do  so,  because  he  was  himself  the  cause  of  it;  and  in  the  next 
place,  it  is  not  an  error  that  does  him  any  injury.  Shunk  alone 
is  the  one  who  has  the  right  to  object  to  it,  as  he  was  joined  in 
it  without  his  consent,  or  any  authority  given  by  him  for  that 
purpose;  but  he  at  most  can  not  ask  anything  more  than  that 
the  judgment  be  vacated  as  to  him,  or  his  name  stricken  from 
the  record  of  it.  This  is  all,  we  think,  that  the  court  below 
ought  to  have  done,  as  the  application  to  them  was  not  to  be 
regarded  in  the  nature  of  a  writ  of  error,  but  as  a  motion 
made  to  the  court,  for  the  purpose  of  having  the  judgment  cor- 
rected according  to  the  authority  under  which  it  was  entered. 
For  this  course,  instead  of  setting  the  judgment  aside  alto- 
gether, they  had  the  authority  of  the  case  of  MoUeuxv.  SL  AuMn^ 
2  Bl.  1133,  and  Gerard  v.  Basse,  1  Dall.  119  [1  Am.  Dec.  226]. 
The  order,  made  by  the  court  below,  setting  the  judgment 
aside;  is  therefore  reversed,  and  the  name  of  Christian  Shunk  is 
ordered  to  be  stricken  out  of  the  judgment,  and  the  record  of 
it,  so  that  there  shall  remain  a  judgment  against  Joseph  Bau- 
man  alone. 
Judgment  accordingly. 

Partner  can  not  Bind  Copartner  by  Contession  of  Judgment: 
EUioU  V.  Holbrook,  33  Ala.  665,  citing  the  principal  case.  Bnt  it  is  held  in 
Paxon  y.  Beans,  3  Phila.  433,  that  upon  a  judgment  confessed  by  one  partner 
for  a  partnership  debt  the  interest  of  the  other  partner  in  the  goods  of  the 
firm  can  be  as  effectaally  sold  as  if  he  were  a  party  to  the  judgment;  though 
the  judgment  would  not  be  allowed  to  disturb  the  equities  of  the  partners  to 
have  the  joint  effects  applied  to  the  partnership  debts.  Referring  to  the  prin- 
cipal case,  the  court  say:  *'  What,  then,  becomes  of  the  principle  of  Bitxer  v. 
Skunk,  1  Watts  &  S.  340,  that  a  partner  has  no  right  to  bind  his  copartner 
by  a  confession  of  judgment  against  the  firm,  and  that  such  judgment  will 
only  bind  the  partner  who  gave  it,  and  be  void  as  to  the  other?  The  answer 
Is  given  by  Chief  Justice  Gibson  in  Harper  v.  Fox,  7  Id.  143,  "because  it 
{sach  judgment]  would  bind  the  persons  and  separate  estates  of  the  members, 
and  thus  transcend  the  limits  of  partnership  authority,  which  does  not  allow 
him  to  dispoee  of  other  than  the  joint  effects  by  his  separate  act" 

Effbct  of  Judgment,  Void  as  to  O."^  of  the  Parties  thereto:  See  8U 
John  V.  Holmes,  32  Am.  Dec  603,  and  nota 
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Gbaffiub  v.  Tottenham. 

[1  Watn  avd  Skboxaxt,  488.] 

BvTBT  BT  One  ot  Several  Co-heibs  of  One  Dtino  nr  Adtbrsx  Pos- 
session of  land,  immediately  npon  the  ancestor's  death,  inures  to  the 
benefit  of  all  the  heirs,  and  where  he  oonvejrs  to  a  stranger  who  enters 
and  remains  in  possession  nntil  the  completion  of  the  statatoiy  period 
after  the  original  entry  by  the  ancestor,  the  adverse  possession  is  thereby 
continued  and  gives  a  good  title  onder  the  statute  of  limitations. 

Wabkant-holdeb  is  not  Estopped  to  Set  itp  Title  under  Statute  oe 
Limitations  in  an  ejectment  snit  by  the  holder  of  a  pricnr  warrant,  by 
the  fact  that  his  application  fixes  the  commencement  of  his  improve- 
ment within  the  statutory  period,  where  his  actual  adverse  possBSsion 
began  a  sufficient  length  of  time  before  the  date  so  fixed. 

Ebbob  to  Clinton  couni^  common  pleas,  in  an  action  of  eject- 
ment for  certain  land.  The  plaintiflh  exhibited  a  perfect  paper 
title  under  a  warrant  granted  in  1793,  and  the  defendants  set 
up  a  title  under  the  statute  of  limitations.  The  &cts  were  that 
one  Edmund  Huff  took  possession  of  the  land  in  1816,  and 
died  in  possession  in  1819;  that  his  widow  and  children  re- 
mained in  possession  until  the  widow's  death,  in  1820;  that 
James  Huff,  one  of  the  children  and  heirs  of  Edmund  Huff,  went 
into  possession  immediately  after  his  mother's  death,  and  con- 
tinued in  possession  until  April,  1830,  when  he  conyeyed  to  the 
defendants,  who  have  been  in  possession  ever  since,  llie  plaint- 
iffs, however,  claimed  that  the  defendants  were  estopped  from 
setting  up  any  possession  prior  to  March,  1820,  beca^ise  in  Au- 
gust, 1830,  they  applied  for  and  obtaiued  a  wartant  for  a  tract 
including  the  land  in  controversy,  and  proved  by  their  grantor, 
James  Huff,  that  the  improvement  on  the  premises  was  com- 
menced in  March,  1820.  The  court  below  instructed  the  jury 
that  the  defendants  were  not  estopped  by  that  fact  from  seizing 
up  title  under  the  statute  of  limitations,  if  they  could  show  an 
adverse  possession  since  1816  in  themselves  and  those  under 
whom  they  claimed,  and  that  for  the  purpose  of  nn^lring  out 
such  adverse  possession  they  could  tack  their  own  possession 
and  that  of  James  Huff  and  his  mother  to  the  original  posses- 
sion of  Edmund  Huff,  if  the  Jury  were  satisfied  of  the  truth  of 
the  facts  above  stated.  Verdict  and  judgment  for  the  defend- 
ants, and  the  plaintiffs  sued  out  this  •writ,  alleging  error  in  the 
instructions. 

Armstrong,  for  the  plaintiffs  in  error. 

Campbell,  for  the  defendants  in  error. 
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By  Court,  Oibson,  C.  J.  Though  there  is  no  inherent  privity 
between  trespassers,  it  was  held,  in  Overfield  v.  Christie^  7  Serg. 
&  B.  177,  that  a  tortious  possession  may,  by  our  law,  be  trans- 
ferred by  deed  or  will  so  as  to  complete  the  bar  of  the  statute  of 
limitations,  by  the  additional  adverse  possession  of  the  transferee; 
and  such  possession  is  transmissible  by  descent,  even  according 
to  the  English  law.  Did  James  Huff  then  succeed,  by  his  entiy, 
to  the  whole  of  his  father's  adverse  possession,  or  only  to  an 
undivided  share  of  it?  He  came  in  at  the  death  of  his  mother, 
who  had  kept  the  family  together  on  the  place  for  less  than  a  year 
after  his  father's  death.  It  is  not  denied  that,  as  a  tenant  in 
common  with  his  brothers  and  sisters,  he  succeeded  to  so  much 
of  his  father's  possession  as  appertained  to  his  own  share,  but 
it  is  denied  that  he  succeeded  to  any  more  of  it^  and  as  it  was 
not  shown  that  the  brothers  and  sisters  had  entered  for  them- 
selves, it  is  argued  that  there  was  no  actual  possession  of  their 
shares  in  them  to  displace  the  constructive  possession  of  the 
lawful  owners,  and  that  the  statute  consequently  ceased  to  run 
in  favor  of  their  undivided  interests;  but  that,  in  any  event,  as 
James  did  not  succeed  to  them  by  deed  or  will,  he  could  not, 
on  the  principle  of  want  of  privily  among  trespassers,  tack  his 
adverse  possession  to  that  of  his  father  for  more  than  his  own 
share. 

His  entiy  merely  would  certainly  not  be  an  abatement  of  the 
shares  of  his  brothers  and  sisters.     That  principle  is  distinctly 
asserted  in  Sharrington  v.  Stratton,  Flowd.  806,  where  it  is  stated 
that,  ''  if  the  father  dies  seised  of  the  land,  and  the  youngest 
son  enters,  the  oldest  son  shall  not  have  an  assize  of  mori 
d^ancestor^  or  a  writ  of  right,  or  any  other  action  against  him; 
for  the  law  presumes  that  he  who  is  so  near  to  him  in  blood  is 
also  as  near  to  him  in  love,  and  therefore  it  can  not  be  supposed 
that  he  entered  as  an  enemy,  but  as  a  friend,  to  preserve  the 
inheritance  in  his  absence."    Without  more,  then,  the  law  would 
presume  that  James  had  entered,  not  to  abate  the  shares  of  his 
brothers  and  sisters,  but  to  preserve  them  for  their  use;  and  hib 
entry  being  consequently  theirs,  there  would  be  privily  enough 
between  them  to  unite  every  part  of  his  possession  to  that  of 
their  common  ancestor.    It  would  presume  that  he  was  in  pos- 
session without  wrong  to  them;  and  as  the  possession  of  one 
joint  tenant  was  deemed,  in  Ford  v.  Orey^  Salk.  285,  to  be  the 
possession  of  the  other,  so  far  as  to  prevent  the  statute  of  lim- 
itations from  running  against  either — a  consequence  attributed, 
r  Carothers  v.  Dunning,  3  Serg.  &  B.  881,  to  such  a  possession 
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between  tenants  in  common — the  possession  of  James  would  be 
the  possession  of  all  the  rest,  to  give  the  statute  entire  effect  in 
their  favor. 

Thus  would  stand  his  entiy,  unaffected  by  his  subsequent 
conveyance  to  the  defendants,  which,  however,  serves  not  to 
weaken  the  case.     The  English  law,  in  regard  to  parceners,  is 
laid  down  by  Lord  Coke:  1  Inst.  374  a,  where  he  says  that  when 
*'  the  one  sister  entereth  into  the  whole,  the  possession  being 
void  (vacant)  and  maketh  a  feoffment  in  fee,  the  act  subsequent 
doth  so  explain  the  entiy  precedent  into  the  whole,  that  now, 
by  construction  of  law,  she  was  only  seised  of  the  whole;  and 
this  feoffment  can  be  no  disseisin,  nor  any  abatement,  because 
they  both  made  but  one  heir  to  the  ancestor,  and  one  freehold 
and  inheritance  descended  to  them."    Now,  though  the  children 
of  an  intestate  decedent  have  not,  with  us,  an  entirely  of  interest 
as  in  joint  tenancy,  or  even  a  uniiy  of  interest  as  in  copar- 
cenery,  but,  by  the  words  of  our  statute,  a  severally  of  interest  as 
in  tenancy  in  common,  yet  we  must  respect  our  own  usages  which 
attach  consequences  to  particular  acts  in  the  completion  of  an 
inchoate  titie,  which  would  not  be  attached  to  them  in  the 
parent  countiy.     In  Pennsylvania,  the  name  in  a  warrant  has 
been  considered  a  very  slight  indication  of  the  ownership  of  it. 
It  was  a  common  practice  to  use  the  name  of  a  stranger  without 
consulting  him;  and  almost  any  act  of  ownership,  in  the  prosecu- 
tion of  the  titie,  was  considered  prima  facie  evidence  of  a  trust  for 
him  who  performed  it.    **  We  know,"  said  Mr.  Justice  Yeates,  in 
Cox  V.  Grants  1  Yeates,  166, '  *  that  in  general  the  name  in  the  loca- 
tion was  merely  nominal,  and  used  as  a  kind  of  scaffolding  for  the 
building  up  of  a  formal  and  regular  titie;"  and  this  practice  re- 
ceived peculiar  indulgence  between  those  who  stood  in  the  rela- 
tion of  parent  and  child.     ''  In  the  case  of  a  father  making  an 
application  in  the  name  of  his  children,"  said  Mr.  Justice  Smith, 
in  Fogler  v.  Evig,  2  Yeates,  120,  "  it  shall  be  presumed  to  be  for 
the  use  of  the  father."    Why  shall  it  not  equally  be  presumed 
to  be  for  the  use  of  the  father's  heirs,  when  made  on  the  founda- 
tion of  his  improvement  in  the  name  of  one  of  his  sons  ?    Noth- 
ing is  more  usual,  in  such  a  case,  than  for  the  oldest,  or  Home 
other  son  to  enter  and  consummate  the  improvement  for  the  use 
of  the  family,  by  a  warrant  and  survey  in  his  own  name;  and  to 
convey  the  legal  titie  to  a  purchaser,  when  the  land  is  ttuned 
into  money  for  purposes  of  partition.     To  imply  a  disseisin,  or 
an  abatement  from  the  conveyance  of  such  a  warranty,  would 
be  to  imply  a  tort,  against  the  truth  of  the  case,  to  the  persons 
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intended  to  be  benefited  by  it;  and  sach  an  implication  would, 
in  this  instance,  do  them  a  substantial  injury  by  means  of  a  con- 
structiye  -wrong.  It  may  be  said,  that  if  the  warrant  was  taken 
out  for  the  use  of  the  family,  it  might  have  been  proved.  These 
arrangements,  however,  usually  take  place  upon  an  indistinct 
understanding,  and  without  any  specific  agreement;  so  that  it 
is  difficult  to  prove  them  by  the  testimony  of  the  family,  even 
when  they  are  competent  witnesses  on  the  score  of  interest.  It 
would  be  dangerous,  therefore,  to  imply  an  ouster  of  the  rest  of 
the  &unily  from  a  conveyance  by  one  of  the  sons  in  his  own 
name;  and  it  is  much  more  safe  to  apply  the  principle  of  Fogler 
V.  Evig  to  such  a  transaction,  wherever  the  presumption  is  not 
rebutted. 

I  have  treated  the  case  as  if  James  Huff  had  taken  out  the 
warrant  in  his  own  name  before  the  conveyance;  but  it  is  cer- 
tainly not  the  weaker  because  it  was  taken  out  in  the  name  of 
his  vendee. 

Another  objection  has  been  urged,  which  would  preclude 
defense  on  the  statute  of  limitations  altogether.  This  ejectment 
was  brought  in  February,  1840,  and  the  commencement  of  the 
settlement  is  stated  in  the  application  to  have  been  in  October, 
1820;  so  that  if  the  beginning  of  the  adverse  possession  may 
not  be  carried  further  back,  the  intervening  time  will  be  too 
short.  The  disabiliiy  incurred  from  misrepresenting  the  com- 
mencement of  an  improvement  has  never  been  extended  further 
than  to  preclude  the  party  from  carrying  back  the  commence- 
ment of  his  improvement  title  beyond  the  day  specified.  It  was 
said  by  Chief  Justice  Tilghman,  in  Ewing  v.  McKnighi,  1  Serg. 
&  B.  131,  "  that  when  one  derives  title  under  a  warrant,  he  is 
estopped  from  carrying  his  title  (under  the  warrant)  further 
back  than  the  time  fixed  by  the  warrant  for  the  calculation  of 
interest."  "The  warrant-holder,"  it  was  said  in  NichoUs  v. 
Laffertijy  3  Yeates,  272,  '*  has  precluded  himself  from  deriving 
his  equitable  improvement  beyond  the  day  called  for  in  the  war- 
rant." It  was  not  said  that  he  should  not  set  up  a  subsequently 
acquired  title  which  had  been  adverse  to  his  own;  and  what 
else  is  a  title  acquired  by  the  statute  of  limitations,  which,  ac- 
cording to  Pederick  v.  Searle,  5  Serg.  &  E.  240,  transfers,  to  the 
adverse  occupant,  the  title  against  which  it  has  run.  To  give 
evidence  of  adverse  possession  is  not  to  carry  back  title  by  the 
statute  of  limitations  to  the  beginning  of  it;  for  the  statute  is 
not  maturing  an  inchoate  title  while  it  is  running  its  course 
against  an  adverse  one.     The  title  of  the  original  owner  is  un- 
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affected  and  untrammeled  till  the  last  moment;  and  when  it  is 
vested  in  the  adverse  occupant  by  the  completion  of  the  stat- 
utory bar,  the  transfer  has  relation  to  nothing  which  preceded 
it:  the  instant  of  conception  is  the  instant  of  birth.    But  the 
chief  justice  further  said  in  Eioing  v.  McKnighi:  "It  was  his 
(the  applicant's)  duly  to  tell  the  truth  when  he  took  out  his  war- 
rant; but  if  he  told  a  falsehood,  with  a  view  of  defrauding  the 
proprietaries,  it  was  but  justice  that  he  should  be  bound  by  his 
own  assertion  on  all  future  occasions."    This  is  a  most  righteous 
principle,  but  it  is  inapplicable  to  the  case  before  us;  for  it  is 
one  thing  to  allege  a  possession  by  settlement  and  cultivation  as 
the  foundation  of  an  improvement  title,  and  another  to  allege 
an  adverse  possession  by  inclosure,  or  cultivation,  without  resi- 
dence, to  gain  a  different  title  by  the  statute  of  limitations:  and 
it  is  certainly  no  reason  that  because  the  applicant  has  defrauded 
the  commonwealth,  he  shall  not  be  at  liberty  to  assert  a  title 
against  any  one  else.     The  consequence  of  such  a  fraud  is  an 
estoppel,  not  a  forfeiture  of  the  land.     In  proving  an  earlier 
adverse  possession,  the  defendants  proved  an  earlier  improve- 
ment along  with  it;  but  that  this  was  immaterial,  is  shown  by 
Coxe  V.  Ewing,  4  Yeates,  431,  in  which  it  was  ruled  that  though 
an  improvement  can  not  be  carried  back  to  establish  a  title  an- 
terior to  the  time  specified  in  the  application,  yet  the  evidence 
of  it  may  be  received  to  show  that  the  survey  of  the  other  party 
could  not  legally  take  effect.     *'  If  it  included  the  bona  fide  set- 
tlement of  third  persons,"  said  Mr.  Justice  Yeates,  '*it  could 
not  have  received  the  sanction  of  the  land  office,  or  of  the  coun- 
try, from  their  uniform  usages.     It  is  true  that  by  going  into 
the  testimony,  the  defendants  will  receive  a  degree  of  benefit 
from  improvements,  the  equity  of  which  they  seem  to  have 
abandoned;  but  this  appears  inevitable,  and  fiows  as  a  necessary 
consequence  from  the  investigation  of  the  validity  of  the  survey 
made  for  the  plaintiflB.     Thus  all  the  cases  go  upon  the  ground 
that  a  fraud  in  this  partictdar  is  a  relinquishment  of  the  equity 
of  an  earlier  improvement;  but  a  title  by  the  statute  of  limita- 
tions is  not  founded  on  an  equity:  it  is  purely  legal.     The  prin- 
ciple of  Coxe  V.  Ewing  was  reasserted  in  Welh  v.   Wrighlj  3 
Wash.  250,  in  which  it  was  ruled  that  though  a  party  can  not 
set  up  title  by  settlement  prior  to  the  day  stated  in  his  warrant 
for  its  commencement,  he  may  nevertheless  give  evidence  of  an 
earlier  settlement  for  the  purpose  of  contesting  a  settlement 
right  claimed  on  the  other  side.    These  two  cases  prove  the 
rule  to  be  that  the  applicant  shall  not  go  farther  back  for  the 
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origin  of  his  own  title  than  the  dajassigned  to  it  in  his  war* 
rant  or  application,  but  that  he  may  do  so  to  affect  the  adverse 
title  of  another;  and  in  that  aspect,  the  evidence  of  an  earlier 
adverse  possession  was  competent  and  conclusive. 
Judgment  affirmed. 

Bntbt  bt  Onx  ov  Skvxral  Co-hsiss  09  Abvkbsb  Oooupakt,  BiFBCT  or: 
See  Wataon  v.  Oregg,  36  Am.  Deo.  176  and  note. 

"Tagkdio*'  SnocBSSiVB  PofissasiONs  to  make  oot  title  bj  advene  poeeee- 
tUm:  See  Itmia  v.  MUler,  13  Am.  Deo.  330,  and  the  note  thereto,  in  which 
thia  nibjeot  is  diaooned. 


Gbaig  v.  Dale. 

[1  WATn  ASD  SlBOBAmi^  609.] 

TDTAirr  IS  Entitled  to  Remove  Wat-ooino  Crop,  Inoludino  the  Straw 
aa  well  aa  the  grain,  on  quitting  the  premises  at  the  expiraticm  of  his 
term. 

Ebbob  to  Norihnmberland  comity  common  pleas,  in  an  action 
of  trover  to  recover  the  value  of  certain  straw.  The  facts  were, 
that  the  defendant  had  been  a  tenant  of  a  certain  farm  of  the 
plaintiff,  and  at  the  expiration  of  his  lease  had  taken  away  the 
way-going  crop,  including  the  straw  and  grain,  on  quitting  the 
premises.  The  plaintiff  contended  that  he  had  no  right  to  re- 
move the  straw.  The  court  left  it  to  the  jury  to  determine  what 
the  custom  was  in  that  respect.  Verdict  and  judgment  for  the 
plaintiff,  and  the  plaintiff  sued  out  this  writ,  assigning  error  in 
the  instructions. 

Miller  and  Slenker,  for  the  plaintiff  in  error. 

Greenaughy  for  the  defendant  in  error. 

By  Court,  Kenitedt,  J.  A  number  of  errors  have  been 
assigned  in  this  case,  which  it  is  unnecessary  to  notice  in  detail, 
as  the  court  below  erred  in  their  instruction  to  the  jury  on  the 
subject  of  the  way-going  crop  and  of  what  it  consisted,  and  we 
think  that  the  correction  of  their  error  in  this  respect  will  deter- 
mine the  whole  case  in  favor  of  the  plaintiffs  in  error,  who  were 
the  defendants  in  the  court  below.  The  court  on  this  matter 
charged  the  jury,  that  notwithstanding  the  tenant  was  entitled, 
in  Pennsylvania,  to  the  way-going  crop,  according  to  the  cus- 
tom thereof,  or  law  thereof,  they  ought  rather  to  have  said,  yet 
it  depended  upon  the  general  custom  or  practice  which  pre- 
vailed among  landlords  and  their  tenants,  whether  the  straw 
was  included  or  not  in  the  way-going  crop;  and  accordingly  re« 
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ferred  this  question  to  the  jury  as  one  of  &ct,  to  be  decided  by 
them  from  the  evidence  which  had  been  given  in  relation  to  it. 
Now  we  are  decidedly  of  opinion,  that  the  straw  is  a  con- 
stituent part  of  the  way-going  crop;  for  it  is  just  as  much  a  part 
of  the  annual  product  arising  entirely  from  the  labor  of  the  ten- 
ant as  the  grain  itself,  and  being  of  real  value  to  the  tenant,  and 
frequently  indispensably  necessaiy  for  the  support  of  his  cattle, 
which  he  can  not  possibly  do  without,  more  than  he  can  the 
grain  raised  by  him,  there  is  just  the  same  reason  why  he  should 
have  all  the  benefit  to  be  derived  from  it,  that  there  is  for  lus 
having  a  right  to  take  the  grain,  in  order  that  he  may  make  all 
the  profit  he  can  out  of  it,  either  by  giving  it  to  his  cattle,  or 
disposing  of  it  otherwise,  as  he  shall  think  best.  It  is  not 
essentially  necessary  that  the  straw  grown  upon  a  farm  should 
be  used  or  retained  upon  it,  for  the  purpose  of  keeping  it  in  the 
same  productive  state,  and  preventing  it  from  becoming  worse; 
because  the  soil  of  any  farm  may  even  be  improved  and  rendered 
more  fertile  by  keeping  it  in  grass  and  permitting  it  to  lie  fallow 
a  reasonable  portiop  of  the  time,  without  using  or  leaving  any 
of  the  straw  upon  it.  And  frequently  a  farm,  while  in  this 
state,  by  using  it  for  the  purpose  of  feeding  and  grazing  cattle, 
may  be  made  productive  of  greater  profit  to  the  tenant,  as  also 
of  value  to  the  landlord,  than  by  growing  grain  upon  it  the  most 
of  the  time  with  the  aid  of  all  the  straw  belonging  to  it. 
This  is  putting  it  in  a  state  of  rest  from  cultivation,  which 
land  requires  in  order  to  render  it  very  productive  even  of  grain; 
and  all  the  straw  or  manure  that  can  be  made  from  it  and  ap« 
plied  to  the  land  will  Qot,  supply  the  want  of  seasonable  rest. 
The  straw  is  a  subject  of  merchandise  also,  as  well  as  the  grain, 
and  why  should  not  the  tenant,  when  he  pays  a  rent  to  the  owner 
of  the  land,  equal  to  the  annual  value  of  it,  have  the  full  benefit 
of  the  straw  for  this  purpose  if  he  chooses?  Farmers  who  till 
their  own  lands  do  not  always  consider  it  essentially  necessaiy 
that  the  straw  grown  thereon  should  be  applied,  in  some  form  or 
other,  for  the  purpose  of  improving  the  soil;  for  they  frequently 
make  merchandise  of  it  by  selling  it;  and  why  should  they,  in 
case  they  let  their  lands  to  tenants  for  full  rents,  receive  the 
rents  from  them,  and  make  profit  beside  out  of  the  product  of 
their  labor  by  taking  from  them  the  straw  and  selling  it?  Dis- 
tributive justice,  in  such  case,  would  seem  to  give  the  straw  as 
well  as  the  grain  to  the  tenant,  as  part  of  the  way-going  crop, 
to  be  taken  and  disposed  of  by  him,  as  he  pleases,  seeing  it  ia 
the  product  of  his  own  labor;  from  the  land  of  his  lessor,  to  be 
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Bare,  bat  then  he  has  paid  the  lessor  afall  compensation  for  the 
ose  of  the  land.  If  the  tenant  can  not  haye  the  straw  as  a  x>art 
of  the  way-going  crop,  becaose  it  would  be  an  injury  to  the  farm 
to  remove  it  therefrom;  for  the  like  reason  he  would  not  be  per- 
mitted, while  he  remained  in  the  possession  of  the  farm  under  his 
lease,  to  remove  there&om  any  of  the  hay  made  by  him  on  it,  for 
the  purpose  of  selling  or  using  it  in  any  way  off  the  farm; 
because  it  would  be  quite  of  as  much  benefit  to  the  farm,  if  not 
much  greater,  to  use  the  hay  made  from  it  by  feeding  it  to  cattle 
thereon.  And  even  an  additional  reason  seems  to  exist  against 
the  tenant's  removing  the  hay,  that  does  not  exist  in  the  case  of 
the  straw;  which  is  this,  that  the  grass,  of  which  the  hay  is  made, 
is  often  not  the  product  of  the  labor  of  the  tenant,  either  in  part 
or  in  whole,  whereas  the  straw  always  is;  yet  I  apprehend  that 
no  person  of  ordinary  experience  throughout  the  state  would 
attempt  to  question  the  right  of  the  tenant  to  dispose  of  the  hay 
made  by  him  on  the  farm  as  he  pleases,  unless  he  be  expressly  re- 
strained from  doing  so  by  the  terms  of  his  lease.  Thishemaybe, 
because  it  is  competent  for  the  parties,  by  their  agreement  in  this 
behalf,  to  make  a  law  for  themselves.  If  the  landlord,  therefore, 
does  not  wish  that  any  of  the  straw  or  hay  grown  and  made  on  the 
leased  premises  should  be  removed  from  them,  he  ought  to  make 
his  wish,  in  this  respect,  known  to  the  tenant  at  ihe  time  of 
treating  for  the  lease,  so  that  the  tenant  maybe  enabled  to  meet 
it  by  not  agreeing  to  give  as  much  rent  as  otherwise  he  would 
do.  If  the  lease  be  reduced  into  writing,  whatever  is  finally 
agreed  on  between  them,  as  to  either  the  hay  or  the  straw  not 
being  taken  or  removed  from  the  leased  premises,  ought  to  be 
inserted  in  the  writing,  otherwise  the  tenant  will  be  entitled  to 
dispose  of  them  as  he  pleases.  The  court  below  were,  there- 
fore, wrong  in  submitting  it  to  the  jury  to  be  determined  by 
them,  as  a  question  of  fact,  whether  the  straw  formed  a  part  of 
the  way-going  crop  or  not.  Besides,  the  testimony  showed  that 
it  ought  not  to  have  been  left  to  the  jury  as  a  question  of  fact. 
For  if  it  proved  anything  at  all,  it  was  that  the  general  prac- 
tice, as  well  as  the  general  understanding,  was  that  the  tenant 
had  a  right  to  remove  the  straw;  or  at  most,  that  there  was  no 
general  practice  or  custom,  either  in  favor  of  or  against  his  exer- 
cising such  right.  Two  witnesses  only  were  produced  on  the 
part  of  the  plfuntiff  below,  Peter  Pursel  and  Samuel  McMackin. 
The  first  of  these  testified  that  he  believed  it  was  the  custom 
for  tenants  to  leave  the  straw  of  the  way-going  crop,  but  he 
had  known  instances  of  tenants  hauling  off  both  the  grain  and 
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the  straw.  The  second,  after  stating  that  he  was  ignorant  as  to 
the  point,  that  he  never  paid  any  attention  to  it,  said,  it  is 
generally  understood  tenants  should  leave  the  straw  and  such 
things  on  the  ground.  Three  witnesses,  however,  were  adduced 
on  behalf  of  the  tenant  or  defendant  below,  James  Shearer, 
George  Newcomer,  and  Joseph  Campbell.  The  first  of  them 
testified  that  he  had  had  land  farmed,  and  when  the  straw  was 
not  excepted  in  the  lease,  it  had  been  the  general  custom,  so  far 
as  he  knew,  for  tenants  to  take  the  straw  where  they  pleased; 
that  it  was  generally  mentioned  in  the  lease;  that  he  had  not 
seen  a  lease  where  the  straw  was  not  reserved. 

The  second  of  them  testified  that  he  had  known  several  in- 
stances of  tenants  taking  the  grain  in  the  straw  to  adjoining 
farms.  The  third  witness  testified  that  he  had  known  grain  to 
be  taken  off  in  the  straw:  did  not  know  it  to  be  customary,  but 
knew  it  to  be  done.  So  far,  therefore,  as  regards  the  number  of 
witnesses  brought  forward  by  the  parties  on  this  point,  it  would 
rather  seem  to  have  been  in  favor  of  the  tenant's  side  of  the  ques- 
tion. But  surely,  it  could  be  little  else  than  absurd,  to  say  that  a 
general  custom  could  be  established  by  such  conflicting  testi- 
mony. Such  a  thing  can  not  obtain  generally  without  being  gener- 
ally known;  and  if  so,  witnesses  would  concur  in  their  testimony, 
showing  that  it  was  so.  But  even  supposing  all  the  witnesses  to 
have  concurred  in  opinion  that  the  general  custom  or  practice 
was,  so  far  as  they  had  any  knowledge  of  it,  for  the  tenant  to 
leave  the  straw  of  the  way-going  crop  on  the  land  where  it 
grew,  it  would  still  have  been  worse,  if  possible,  to  have  deter- 
mined from  their  evidence,  that  such  was  the  general  custom  and 
practice  throughout  the  whole  state;  when  the  witnesses  have 
given  no  evidence  whatever  of  their  having  any  knowledge  on 
the  subject  extending  to  the  whole  state;  but  on  the  contrary, 
show  clearly  that  their  knowledge,  at  the  utmost,  only  extends 
to  the  neighborhood  of  their  residence.  If  such  evidence  were 
to  be  held  sufficient  to  establish  a  custom  or  usage  on  the  sub- 
ject, it  is  evident  that  the  custom  might  be  different  not  only  in 
different  counties  of  the  state,  but  different  in  different  i>arts  of 
the  same  county,  without  its  being  possible  to  set  any  fixed 
bounds  or  limits  to  it;  and  hence  would  arise  a  state  of  uncer- 
tainty, incapable  of  being  settled,  that  would  prove  a  source  of 
endless  litigation.  We  are  therefore,  of  opinion,  that  the  ques- 
tion which  the  court  submitted  to  the  jury  to  be  decided  by 
them  as  one  of  fact,  was  a  question  of  law,  which  the  court 
ought  to  have  decided  itself;  and  in  doing  so  to  have  instructed 
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the  juiy  that  the  straw  was  a  part  of  the  way-going  crop,  and 
being  so,  the  tenant  had  a  right  to  remove  it  as  well  as  the 
grain;  and,  consequently,  the  plaintiif  below  was  not  entitled 
to  recover. 
Judgment  reversed. 

Tenant's  Riout  to  Way-oeowino  Crop:  See  FSaa  Dcren  v.  EveriUf  8 
Am.  Dec.  615.  Bnt  see,  on  the  other  hand,  Harris  ▼.  CarsoUj  30  Id.  510. 
In  Bank  v.  Rank^  5  Pa.  St  213,  the  foregoing  case  is  referred  to  as  anthoritj 
for  the  point  therein  decided,  that  straw  is  a  part  of  the  way-going  crop. 
In  Iddmgs  v.  Nagle,  2  Watts  &  S.  22,  it  is  held  that  the  question  as  to  whether 
or  not  a  tenant  is  entitled  to  the  straw  which  grew  upon  the  land,  depends 
npon  the  terms  of  the  contract;  and  the  principal  case  is  cited  as  one  in 
which  the  diversity  of  opinion  among  the  witnesses  showed  how  impossible 
it  would  be  to  administer  justice  with  any  degree  of  oertainty  if  the  right  to 
the  straw  were  left  to  be  decided  by  the  custom  proved  in  each  case. 


Owen  v.  Henmak. 

[1  WAXn  Ann  SSBOSAlfT,  64&] 

Uembeb  ov  Chubgh  oak  not  Madttain  Action  AOAorsr  Onb  DisnTR»- 
INO  him  in  his  devotions  there,  by  making  loud  noises  in  talking,  singing, 
and  the  like. 

Ebbob  to  Bradford  common  pleas,  in  an  action  on  the  case 
brought  by  the  plaintiff  against  the  defendants  to  recover  dr- 
agee for  disturbing  the  plaintiff  by  loud  noises  in  his  worship 
in  the  church  of  which  he  was  a  member.  The  substance  of 
the  declaration  is  stated  in  the  opinion.  The  question  was  as  to 
whether  it  set  out  a  cause  of  action,  and  the  defendants,  admit- 
ting the  tads  to  be  as  slated  for  the  purposes  of  the  action,  re- 
quested the  court  to  charge  the  jury  that  no  action  would  lie. 
The  court  charged  as  requested,  and  the  plaintiff  excepted,  and, 
after  verdict  and  judgment  for  the  defendants,  brought  the 
case  here  on  writ  of  error. 

Overton,  for  the  plaintiff  in  error. 

EhoeU  and  WiUiston,  contra. 

By  Court,  SEBOBAirr,  J.  The  questions  arising  in  this  case 
are  on  the  sufficiency  of  the  cause  of  action  stated  in  the  declar- 
ation, and  ought  properly  to  have  been  raised  by  a  demurrer  to 
the  declaration,  and  not  by  asking  the  court  to  charge  on  the 
evidence.  As,  however,  this  course  has  been  consented  to,  and 
the  cause  has  been  agreed  to  be  treated  as  if  it  were  a  demurrer 
to  the  declaration,  we  shall  so  consider  it. 

AM.  Dao.  Vol.  XXXVn-^ 
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The  complaint  in  the  narrative,  succinctly  stated,  is,  so  far  as  it 
concerns  the  plaintiff,  that  the  defendants  unlawfully  disturbed 
him  in  the  hearing  of  the  preaching  of  a  clergyman  in  the  church 
and  building,  in  so  ample  and  beneficial  a  manner  as  he  might 
have  done,  by  making  loud  noises  in  singing,  reading,  and  tsJk- 
ing,  he  being  a  member  of  the  congregation,  and  having  the 
right  to  sit  there,  and  to  hear  divine  service,  and  exercise  relig- 
ious worship  therein,  the  said  building  being,  according  to  their 
rules  and  regulations,  the  property  of  the  said  congregation,  and 
used  and  occupied  by  them.  Whatever  rights  and  privil^fes 
the  plaintiff  may,  with  others,  have  in  the  building,  we  have  no 
doubt  there  are  remedies  at  law  for  the  full  protection  of  them, 
provided  they  are  sought  in  a  proper  manner.  But  it  does  not, 
therefore,  follow  that  he  can  maintain  an  action  on  the  case  for 
a  disturbance  such  as  is  here  laid. 

In  the  first  place,  the  injury  alleged  is  not  the  ground  of  an 
action.  He  claims  no  right  in  the  building,  or  any  pew  in  it, 
which  has  been  invaded.  There  is  no  damage  to  his  property, 
health,  reputation,  or  person.  He  is  disturbed  in  listening  to  a 
sermon  by  noises.  Could  an  action  be  brought  by  every  person 
whose  mind  or  feelings  were  disturbed  in  listening  to  a  dis- 
course, or  any  other  mental  exercise  (and  it  must  be  the  same 
whether  in  a  church  or  elsewhere),  by  the  noises,  voluntary  or 
involuntary,  of  others,  the  field  of  litigation  would  be  extended 
beyond  endurance.  The  injury,  moreover,  is  not  of  a  temporal 
nature:  it  is  altogether  of  a  spiritual  character,  for  which  no  ac- 
tion at  law  lies.  It  is  setUed  that  an  action  on  the  case  does  not 
lie  when  there  is  not  any  temporal  damage,  as  against  a  woman 
who  pretends  herself  single,  and  inveigles  a  man  into  a  marriage, 
whereby  he  is  disturbed  in  conscience:  1  Com.  Dig.  180;  1  Lev. 
247.  Nor  does  it  lie  for  refusing  to  administer  the  sacrament:  1 
Sid.  34.  ^  Nor  for  not  reading  divine  service  to  him  and  the  tenants 
of  his  manor:  Id.;  5  Co.  73  a.*  In  5  Bam.  &  Aid.  356;  7  Eng. 
Com.  L.  129,'  it  was  decided  that  an  action  will  not*  lie  for  dis- 
turbing the  plaintiff  in  the  occupation  of  a  seat  in  the  body  of  a 
church,  though  he  had  contributed  to  the  making  of  the  seats. 

Indeed  it  is  well  known,  that  the  property  of  our  chiurches 
and  meeting-houses,  and  the  superintendence  of  the  congrega- 
tions, and  the  rights  to  control  and  regulate  them,  and  to  pre- 
vent improper  intrusion  or  interference  by  suit  or  otherwise,  is 
uniformly  vested  in  some  corporation  or  trustees,  in  whom  is 
placed  the  power  to  enforce  the  conditions  of  the  founder,  or 

1.  CtooellT.  CardinaU,  2.  WUliami*  aue,  3.  Mainwaring  Y.  OiUt, 


Digitized  by 


Googit 


July,  1841.]  Rank  u  Hill.  483 

the  will  of  the  owners.  It  is  for  them,  or  the  organized  officers, 
to  bring  actions  of  trespass,  or  on  the  case,  to  regulate  the 
a£Eairs  of  the  churches,  and  to  protect  the  members  in  the  enjoy- 
ment of  their  religious  rights  and  property.  In  addition,  any 
persons  disturbing  congregations  are  liable  to  indictment  by  the 
act  of  the  second  of  April,  1822.  The  injury  complained  of,  if 
against  the  will  of  the  officers  of  the  church,  is  in  the  nature  of  a 
nuisance  or  injury  to  them,  and  it  is  for  them  to  seek  redress. 

Another  objection  to  this  action,  springing  out  of  similar 
causes,  is,  that  if  the  plaintiff  may  maintain  such  an  action,  so 
may  every  member  of  the  congregation  present,  whether  males 
or  females,  adults  or  minors,  and  even  sojourners  attending,  ac- 
cording to  common  usage.  In  Williams*  case,  5  Co.  73,  the 
plaintiiOf  sued  a  clergyman  for  not  performing  divine  service  as 
he  was  botmd  to  do,  to  the  plaintiff,  his  servants,  and  tenants 
within  the  manor.  It  was  held  the  action  would  not  lie;  for  if 
it  did,  every  of  his  tenants  might  also  have  his  action  on  the 
case,  and  so  infinite  actions  for  one  default.  A  man  can  not 
have  an  action  on  the  case  for  a  nuisance  done  in  the  highway, 
for  it  is  a  common  nuisance,  and  then  it  is  not  reasonable  that  a 
particular  person  shall  have  the  action;  for  by  the  same  reason 
that  one  person  might  have  an  action  for  it,  by  the  same  reason 
every  one  might  have  an  action,  and  then  he  would  be  punished 
a  hundred  times  for  one  and  the  same  cause:  Id.;  Co.  Lit.  56a; 
1  Com.  Dig.  180. 

We  therefore  think  the  court  below  rightly  determined  that 
the  cause  of  action  set  forth  in  the  narrative  was  not  sufficient  in 
law  to  TnftiTifa>-iTi  the  suit. 

Judgment  affirmed.  ^ 

Rank  v.  Hill. 

[2  Watts  amd  Skbokaitt.  66.] 
Statutb  or  LiMrrATioNS  does  not  Bab  an  Actiok  upon  ak  Award  at 
common  law,  though  made  upon  a  parol  submission,  the  award  and  not 
the  submission  being  the  proper  foundation  of  the  action  in  such  case. 

Debt.  Plaintiff  sued  to  recover  a  sum  of  money  found  due 
upon  an  award  made  upon  a  parol  submission  to  arbitrators  of 
the  unsettled  debts  and  accounts  between  plaintiff  and  defend- 
aDt.  The  award  was  dated  February  22,  1834.  Plea,  statute 
of  limitations.     Verdict  and  judgment  for  plaintiff. 

Miller,  for  the  plaintiff  in  error. 

lAnn,  contra. 
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By  OouBT.  An  award  at  common  law  seems  to  be  considered 
rather  as  a  judgment  than  as  an  agreement  of  the  parties  made 
through  the  authorized  agency  of  others.  Yet  one  would  sup* 
pose  Uie  submission  to  be  an  engagement  to  abide  by  what  the 
arbitrator  should  direct,  and  a  promise  to  perform  it.  The 
remedy,  however,  in  a  case  like  this,  is  not  on  the  submission 
but  on  the  award.  Still  an  award  so  far  differs  from  a  judg- 
ment that  it  transfers  no  property  and  binds  no  right,  as  was 
held  in  Hwhier  t.  Rice^  15  East,  100,  though  it  has  been  held 
in  Morris  v.  Rosaer,  8  Id.  15,  that  the  ascertainment  of  a  right 
of  property  by  an  arbitrator  pursuant  to  the  submission,  will 
conclude  the  parties.  But  that  an  action  of  debt  lies  on  an 
award  for  a  sum  of  money,  and  npt  on  the  submission,  except 
for  the  performance  of  a  collateral  act,  led  to  the  conclusion 
that  a  debt  created  by  award  is  not  founded  on  any  lending  or 
contract;  consequently  that  an  award  upon  eyen  a  parol  sub- 
mission is  not  to  be  barred  by  the  statute  of  limitations;  and 
however  doubtful  this  might  have  been  on  principle,  it  is  too 
firmly  established  by  Hodsden  v.  Harridgey  2  Saund.  64  b,  to 
be  questioned.  It  would  seem,  therefore,  the  action  in  this  case 
was  not  barred;  and  the  other  errors  are  ^ther  not  pressed  or 
not  maintained. 

Judgment  affirmed. 

An  Award  is  as  Conolusivs  as  a  Judohsmt:  Wemwag  v.  PawUng^  25 
Am.  Deo.  317;  and  an  award  made  npon  a  parol  submission,  if  it  oonoern 
title  to  land,  is  within  the  statute  of  frauds:  Stark  ▼.  Canmady,  14  Id.  76. 

The  principal  case  is  ottbd  to  show  that  an  action  on  an  award,  al- 
though made  upon  a  parol  submission,  is  not  within  the  statute  of  limitations, 
in  Dt  Haven  v.  BarihoUmew,  57  Pa.  St.  126;  Qrem  and  ChaUs  StreeU  P.  R, 
Co.  V.  Moore,  64  Id.  79. 


Post  v.  Oarmal*. 

[3  Watts  ahi>  Bbeoxamt,  70.] 

Set-oft— Mutual  Debts  do  not  Extinguish  Each  Other  per  be  unless 
by  some  positive  act  or  agreement  of  the  parties  the  intention  to  satisfy 
and  discharge  their  respective  debts  is  dearly  indicated. 

MoRTOAOB  Debt  in  the  Hands  op  an  Assignee  op  the  Mortgagee  is 
not  affected  by  payments  of  money  made  by  the  mortgagor  for  the  bene- 
fit of  the  mortgagee,  previous  to  the  assignment,  with  a  general  under- 
standing that  such  payments  were  to  be  credited  on  the  mortgage  debt, 
unless  by  indorsement  or  other  mode  or  memorandum  of  credits  such  pro- 
portion of  the  debt  was  in  fact  relinquished  by  an  actual  application  of 
the  sums  so  paid  to  its  discharge. 
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Ebrob.  Carmalt,  as  assignee  of  Bose,  brought  this  action 
upon  a  mortgage  to  the  latter  of  certain  premises  owned  by 
Post.  Plea  of  payment.  Beplication,  that  defendants  claim  to 
a  set-ofif  on  account  of  moneys  paid  was  barred  by  the  statute 
of  limitations.  Defendant  gave  in  evidence  certain  payments  of 
money  to  Bose,  as  shown  by  the  latter's  receipts,  and  of  other 
payments  of  sums  upon  orders  of  Bose  in  favor  of  third  persons. 
Bose  testified  that  at  the  time  the  several  payments  were  made 
there  was  an  unsettled  account  between  himself  and  Post,  but 
that  none  of  these  specific  payments  were  indorsed  upon  the  note, 
or  otherwise  definitely  credited  or  applied  to  the  discharge  of 
the  mortgage  debt.  The  court  below  held  that  the  off-sets 
pleaded  in  payment  by  defendant  were  barred  by  the  statute  of 
limitations;  and  verdict  and  judgment  being  in  &vor  of  plaint- 
iff, the  defendant  prosecuted  a  writ  of  error. 

WiUistony  for  the  plaintiff  in  error. 

Case,  for  the  defendant. 

By  Court,  Ssboeant,  J.  This  case  is  not,  in  the  point  now 
discussed,  placed  in  a  situation  materially  different  from  that 
which  it  presented  on  the  former  writ  of  error.  It  is  urged 
that  the  present  evidence  of  Dr.  Bose  goes  positively  to  show 
an  agreement  between  him  and  Post,  that  the  claims  of  Post 
should  be  appUed  in  discharge  of  the  mortgage,  which  the 
court  below  ought  to  have  left  to  the  jury;  whereas,  they 
charged  that  there  was  no  evidence  that  could,  in  point  of  law, 
alter  the  character  of  these  claims,  and  bar  the  operation  of  the 
statute  of  limitations  upon  them.  Taking  the  testimony  of  Dr. 
Bose  alone,  and  without  referring  to  the  other  evidence  in  the 
case,  it  is,  in  our  opinion,  too  loose  and  uncertain  in  its  charac- 
ter to  justify  the  inference  that  any  application  of  these  claims 
had  been  znade  by  the  joint  or  concurrent  acts  of  the  parties 
prior  to  the  assignment  of  the  mortgage  from  Bose  to  Carmalt, 
so  as  to  preclude  the  assignee  from  insisting  on  the  bar  by  lapse 
of  time.  It  is  settled,  that  mutual  debts  do  not,  per  se,  ex- 
tinguish each  other:  Himes  v.  Bamiiz,  8  Watts,  39;  CarmaU  v. 
Post,  Id.  406.  To  effect  such  extinguishment,  there  must  be 
some  act  of  the  parties,  whilst  mutually  debtor  and  creditor, 
bj  which  they  conclusively  establish  that  one  shall  go  in  satis- 
faction of  the  other,  which  act  must  be  of  binding  efficacy,  so 
as  to  accompany  the  claims  into  whosesoever  hands  they  may 
pass,  and  fix  definitively  their  character,  and  determine  whether 
they  still  subsist  as  debts/or  become  canceled  and  extinguished. 
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Bat  all  that  Dr.  Hose  says  is  comprised  in  a  line  or  two:  that 
the  unsettled  accounts  between  them  **  were  to  be  applied  on 
what  the  defendant  owed  for  the  land."  This  apparently  means 
that  such  was  the  purpose  and  intent  of  the  parties,  and  that  if 
either  had  requested  the  application  to  be  made,  it  would  not 
have  been  refused.  But  he  does  not  allege  that  this  was  ever 
done;  nor  does  he  state  that  there  was  any  positive  and  fixed 
agreement  between  them  to  that  effect,  which  would  conclude 
them,  nor  state  when  or  where,  or  on  what  occasion  such  agree- 
ment was  made.  The  design  is  left  inchoate  and  incomplete, 
to  be  performed  at  some  future  day;  and  if  before  that  day 
either  party,  chooses  to  assign  his  claim  to  a  third  person  with- 
out having  effected  this  purpose  or  intent,  and  without  any  ex- 
press arrangement  on  the  subject,  the  assignee  might  well  con- 
tend that  what  was  intended  to  be  done  neyer  was  done,  nor 
any  act  completed  which  would  be  equivalent  in  its  legal  opera- 
tion. No  particular  mode  of  making  such  application,  either 
by  indorsement  or  settlement  of  accounts  (though  these,  per- 
haps, would  be  the  safest  modes),  is  designated  by  law,  but  oer- 
tamly  there  must  be  some  positive  and  definite  act  or  agreement 
by  which  both  parties  are  boimd,  and  not  a  floating,  general  in- 
tention or  willingness  which  either  may  relinquish,,  and  which 
he  must  be  considered  as  relinquishing  who  assigns  his  claim  to 
a  third  person  for  a  valuable  consideration,  and  without  notice, 
as  appears  to  have  been  the  case;  otherwise  third  persons  would 
be  prejudiced  by  latent  intentions  in  the  breast  of  the  assignor, 
never  executed,  and  never  communicated  to  them.  For  these 
reasons,  we  think  there  was  no  error  in  the  charge  of  t\ie  court. 
Judgment  afiSrmed. 

Set«ow. — ^The  cases  in  this  series  apon  this  sabject,  and  rtiferenoes  U 
notes  thereto,  are  collected  in  the  note  to  Chandler  v.  Drew^  ti  Am.  Dee, 
704. 


Cox  V.  Livingston. 

[3  Watts  ahd  Ssrokaiit.  103.] 

AiTOBNET  AT  Law  IS  LIABLE  FOR  HIS  Neolsct  TO  Brino  Sutt  upon  a  noti 
deposited  with  him  for  collection,  notwithstanding  he  may  have  honestly 
believed,  in  the  exercise  of  his  best  judgment,  that  a  suit  would  provs 
unavailing. 

NoTK  Placed  ik  the  Hands  of  an  Attornet  at  Law  is  presomed  to  be  fof 
the  purpose  of  commencing  an  action  thereupon  for  its  collection,  whethei 
from  his  knowledge  of  the  debtor's  circumstances  he  may  deem  such 
action  advisable  and  expedient  or  not. 
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MxASUBX  OF  Damages  in  an  Action  against  an  Attoknet  at  Law  for 
neglect  to  sue  upon  a  note  given  him  for  collection,  is  the  sum  that 
might  have  been  recovered  of  the  maker  if  a  suit  had  been  commenced 
and  prosecuted  to  judgment. 

Ebbob.    The  opinion  states  the  facts. 

Durdopy  lot  the  plaintiff  in  error. 

Baird,  for  the  defendant. 

By  Court,  Eennedt,  J.  This  action  was  institated  in  the 
court  below,  by  the  plaintiff,  against  the  administrators  of 
Thomas  Livingston,  for  a  breach  of  his  duty  as  an  attorney  at 
law,  in  not  bringing  a  suit,  agreeably  to  his  undertaking,  against 
Martin  Dubbs,  to  recoTer  a  debt  of  between  five  hundred  dollars 
and  six  hundred  dollars,  which  Dubbs  owed  to  the  plaintiff  upon 
a  promissory  note.  According  to  the  evidence,  Mr.  Livingston 
gave  the  plaintiff  a  receipt,  dated  at  Pittsburgh,  the  thirtieth 
of  August,  1837,  in  the  following  words:  **  Received  of  Mr. 
Thomas  Cox,  of  Lancaster,  Pennsylvania,  for  collection,  a  note 
drawn  in  his  favor  by  M.  Dubbs,  calling  for  four  hundred  and 
ninety-seven  dollars  and  sixty-five  cents,  payable  three  months 
after  date."  On  the  same  day  the  plaintiff  made  an  affidavit  in 
support  of  his  claim  against  Dubbs,  before  Robert  Christy, 
esq.,  an  alderman  of  the  city  of  Pittsburgh.  Mr.  Livingston 
died  in  January,  1838.  Shortly  after  his  death,  either  in  the 
some  month,  or  the  month  following,  this  affidavit  was  found 
among  his  papers,  in  his  office,  attached  to  aproecipe  made  out 
by  him  in  his  life-time,  for  conmiencing  an  action  in  favor  of 
the  plaintiff,  against  Dubbs,  by  suing  out  an  original  writ.  No 
suit,  however,  was  ever  commenced  by  Mr.  Livingston,  though 
two  terms  of  the  court  elapsed,  before  his  death,  after  the  date 
of  the  receipt.  Cox  was  in  Pittsburgh  some  two  or  three  days, 
at  the  time  he  put  the  note  into  the  hands  of  Mr.  Livingston  for 
collection;  and  from  the  testimony  of  Dubbs  himself,  who  was 
examined  as  a  witness,  on  the  trial,  it  appeared  that  Mr.  Liv- 
ingston, after  he  received  the  note,  had  spoken  to  Dubbs  about 
paying  it;  that  Dubbs  told  Mr.  Livingston  he  had  not  the  money 
then,  but  expected  to  get  it  shortly,  and  would  then  pay  the 
note.  Dubbs  also  testified  that  he  had  sufficient  property  then, 
and  throughout  the  whole  of  the  autumn  of  1837,  and  perhaps 
the  following  winter,  to  have  satisfied  the  debt  due  upon  the 
note;  and  if  he  had  been  sued  for  it  by  Mr.  Livingston  when 
the  latter  first  received  the  note,  the  debt  might  have  been 
recovered  from  him.     It  did  not  appear,  however,  from  the 
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evidence,  that  Ck>z  had  authorized  Mr.  Liyingston  to  give 
any  indulgence  to  Dubbs,  or  that  he  had  consented  that 
Mr.  Liyingston  should  exercise  any  discretion  whatever  in 
this  respect.  But  there  was  some  evidence  given  tending 
to  show  that  it  was,  perhaps,  somewhat  doubtful  whether 
the  debt  could  have  been  recovered  from  Dubbs,  even  if  he  had 
been  sued  and  prosecuted  for  it  with  all  possible  diligence  by 
Mr.  Livingston.  Mr.  Mahon,  examined  as  a  witness  on  behalf 
of  the  defendant,  seemed  to  think  that  Mr.  Livingston's  indul- 
gence to  Dubbs,  on  the  faith  most  likely  of  the  latter's  promis- 
ing to  get  the  money  shortly,  and  pay  the  debt,  was  the  most 
advisable  course  that  Mr.  Livingston  could  have  taken,  in  order 
to  obtain  payment  of  it.  This  evidence,  however,  can  only  be 
regarded  as  conjectural,  at  best,  as  no  facts  are  testified  to  that 
would  seem  to  warrant  the  opinion.  At  all  events,  it  is  certain  that 
Mr.  Livingston  did  not  succeed  in  getting  the  money  from  Dubbs 
by  indulging  him  without  bringing  a  suit,  as  it  is  probable  he  ex- 
pected he  would.  But  it  may  be  that  Mr.  Livingston  thought  he 
was  more  likely  to  succeed  in  obtaining  money  soon  by  trusting  to 
the  promise  of  Dubbs  to  pay  it,  than  by  bringing  a  suit  against  him 
to  enforce  it.  And  the  court  below  seems  to  have  taken  up  the 
idea,  that  if  Livingston  reaUy  thought  so,  and  forbore  accord- 
ingly to  bring  suit  under  that  impression,  believing  it  was  best 
for  the  interest  of  the  plaintiff  to  do  so,  he  ought  to  be  excused 
for  not  having  brought  suit,  although  it  may  have  been  that  it 
resulted  in  an  injury  to  the  plaintiff.  For  the  court  say  in  their 
charge  to  the  jury,  in  speaking  of  the  neglect  of  Mr.  Livingston 
to  bring  a  suit,  that  "  the  delay  here  is  not  such  neglect  as  vnU 
enable  the  plaintiff  to  recover,  provided  the  jury  should  believe, 
under  the  circumstances,  as  proven,  that  it  was  caused  by  the 
honest  though  mistaken  exercise  of  Mr.  Livingston's  best  judg- 
ment, and  with  a  view,  as  he  beUeved  at  the  time,  to  the  interest 
of  his  client."    • 

Exception  was  taken  by  the  counsel  of  the  plaintiff  below  to 
the  charge  of  the  court  on  this  point,  and  it  has  been  assigned 
for  error  in  this  court.  We  are  decidedly  of  opinion  that  the 
instruction  given  to  the  jury  on  this  point  can  not  be  sustained; 
for  unless  the  evidence,  or  the  circumstances  given  in  evidence, 
tended  to  prove  that  the  plaintiff  in  employing  Mr.  Livingston 
as  his  attorney  at  law  to  collect  the  debt  of  Dubbs,  left  it  en- 
tirely to  the  discretion  of  Mr.  Livingston  to  bring  suit  or  not 
for  it,  just  as  he  might  think  it  most  advisable,  in  order  to  secure 
the  speedy  payment  of  the  debt,  it  was  the  duty  of  Mr.  Living- 
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Bton  to  have  faroaght  suit  immediately  against  Dubbs,  and  to 
have  prosecuted  it  with  reasonable  diligence,  according  to  the 
rules  of  the  court  established  in  that  behalf,  and  by  these  means, 
if  practicable,  to  have  collected  the  debt;  otherwise  he  acted 
upon  his  own  responsibiliiy,  and  made  himself  liable  to  the 
plaintiff,  for  whatever  loss  he  may  have  sustained  by  reason  of 
suit  not  having  been  brought  and  prosecuted  with  reasonable 
diligence. 

But  the  evidence  and  the  circumstances  attending  the  employ- 
ment of  Mr.  Livingston  to  collect  the  debt,  tend  very  strongly, 
if  not  conclusively,  to  show  that  no  such  discretion  was  given 
by  the  plaintiff  to  Mr.  Livingston;  for  it  appears  therefrom, 
that  the  plaintiff  was  in  Pittsburgh  himself  at  the  time  he  placed 
the  note  in  the  hands  of  Mr.  Livingston  for  collection,  after 
having  applied  first  personally  to  Dubbs  for  payment;  but  find- 
ing that  he  could  not  obtain  it  in  that  way  himself,  he  then  put 
it  into  the  hands  of  Mr.  Livingston  for  collection,  as  it  would 
seem,  because  he  was  an  attorney  at  law,  for  the  purpose  of  en- 
forcing the  payment  of  the  debt  by  means  of  a  suit.  This  is 
certainly  the  natural  inference  to  be  drawn  from  the  facts 
proven,  of  the  plaintiff's  being  unable  himself  to  obtain  payment 
from  Dubbs,  and  his  then  placing  his  claim  immediately  in  the 
hands  of  an  attorney  at  law,  that  he  should  effect  the  object  by 
legal  means.  But  this  inference  becomes  irresistible  when  con- 
nected with  the  fact  of  the  plaintiff's  having  made  the  ajfidavit 
as  he  did,  at  the  same  time  that  he  placed  his  claim  in  the  hands 
of  Mr.  Livingston,  which  affidavit  was  clearly  preparatory  to, 
and  could  be  issued  for  no  other  purpose  than  that  of  bringing 
a  suit  to  recover  the  debt.  The  jury,  therefore,  ought  to  have 
been  instructed  by  the  court,  if  they  came  to  this  conclusion, 
and  we  do  not  see  well  from  the  evidence  how  they  could  have 
avoided  it,  that  notwithstanding  they  might  think  that  Mr. 
Livingston  had  omitted  to  bring  a  suit,  solely  with  a  view  to  pro- 
mote the  interest  of  the  plaintiff,  yet  he  had  violated  his  engage- 
ment with  and  failed  to  perform  his  duly  to  the  plaintiff,  in  not 
having  brought  and  prosecuted  a  suit  with  reasonable  diligence 
for  the  recovery  of  the  debt  due  to  the  plaintiff;  and  having 
thus  failed  to  perform  hi?  duty,  he  had  rendered  himself  liable 
to  pay  to  the  plaintiff  whatever  of  the  debt  might  have  been  re- 
covered of  Dubbs  by  suit  having  been  so  brought  and  prose- 
cuted, which  Dubbs  has  now  become  unable  to  pay;  and  that  it 
was  the  duty  of  the  jury  to  find  a  verdict  in  favor  of  the  plaintiff 
for  that  sum,  whatever  they  should  think  it  was.    But  if  from 
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the  evidence  they  should  be  of  opinion,  that  a  suit  brought 
against  Dubbs  would  have  been  unavailing,  and  that  nothing 
could  have  been  recovered  by  means  of  it,  their  verdict,  though 
it  ought  still  to  be  for  the  plaintiff,  should  only  be  for  nominal 
damages.  Under  this  view  of  the  case,  we  think  that  the  plaintiff 
ought  to  have  a  new  trial. 
Judgment  reversed,  and  a  'venire  de  novo  awarded. 

LiABiUTT  OF  Attobnkt  FOR  NEGLIGENCE.— The  oase  of  Fttch  V.  ScoUt  34 
Am.  Dec  86,  involves  a  principle  similar  to  that  maintained  in  the  principal 
,  and  in  the  note  the  subject  is  reviewed  at  length. 


VooRHis  V.  Freeman- 

[3  Watts  akd  Sebgeakt,  116.] 
Maohinebt  Contained  in  a  Mill  or  Factory  is  Part  of  the  Realty, 
whether  it  is  made  fixed  and  stationary  by  physical  means,  or  is  de- 
tached, if  it  is  machinery  which  is  employed  in  and  devoted  to  the  bosi* 


Actual  and  Permanent  Annexation  to  the  Freehold  is  necessary  to 
give  a  particular  article  the  character  of  a  fixture  iu  dwelling*houses;  but 
in  the  case  of  machinery  employed  in  the  business  of  manufacturing,  no 
actual  physical  attachment  to  the  realty  is  essential. 

Maohihert  Which  is  a  CoNSTrniENT  and  Integral  Part  of  a  Factory, 
«nd  necessary  in  order  to  maintain  and  carry  on  the  business,  is  con- 
structively attached  to  the  building  in  which  it  is  stationed,  and  passes 
as  part  of  the  freehold. 

Between  Vendor  and  Vendee,  Heir  and  Executor,  debtor  *and  exe- 
cution creditor,  such  machinery  is  considered  as  a  part  of  the  freehold, 
although  as  between  a  tenant  and  the  landlord  or  remainder-man  a  differ- 
ent principle  would  no  doubt  prevail 

Sals  under  a  Levari  Facias  of  a  Lot  of  Ground  and  the  iron  rolling 
mill  situated  thereon,  together  with  the  apparatus,  steam-engine,  boilers, 
and  bellows  attached  to  the  establishment,  passes  the  iron  rolls  used  in 
the  mill,  though  they  were  not  attached,  but  were  lying  loosely  in  the 
place  where  kept,  to  be  used  when  required,  and  the  latter  can  not  be 
thereafter  levied  upon  and  sold  under  Jieri  faciaa  against  the  former 
judgment  debtor. 

Tboveb  for  ODe  hundred  and  six  soft  and  chilled  rolls,  part 
of  the  machinery  of  an  iron  rolling  mill  situated  in  the  city  of 
Pittsburgh.  The  defendant  had  purchased  the  property  at  a 
sheriff's  sale  under  a  writ  of  levari  facias  issued  upon  a  judg- 
ment recovered  upon  a  mortgage  executed  by  Sample,  owner  of 
the  mill  and  machinery.  The  sheriff's  conveyance  to  the  de- 
fendant described  the  property  sold  as  "a  lot  of  ground  with 
one  iron  rolling  mill  establishment  situated  thereon,  with  the 
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btdldings,  apparatus,  steam-engines,  boilers,  bellows,  etc.,  at-' 
tached  to  said  establishment."  The  rolls  in  dispute  in  the  pres- 
ent action  were  not  attached  to  the  freehold,  but  were  lying 
loosely  in  the  mill,  to  be  used  as  occasion  might  require.  The 
plaintiff  claimed  by  virtue  of  a  sale  to  him  under  a  fieri  facias 
upon  a  judgment  against  the  mortgagor,  recoyered  subsequently 
to  the  first  sale  under  execution  above  referred  to.  Judgment 
and  verdict  for  plaintiff. 

MbCancUess  and  Biddle,  for  the  plaintiff  in  error. 

Crqfi  and  Loomis,  for  the  defendant. 

By  Oourt,  Gibson,  0.  J.  It  is  true  we  ruled  in  an  unre- 
ported case,  Chaffee  v.  Stewart,  that  the  spindles  and  other  un- 
attached machinery  in  a  cotton  mill,  were  personal  property  for 
purpose  of  execution,  on  the  authority  of  certain  decisions  to 
that  effect,  because  we  were  indisposed  to  be  wise  above  what  is 
written;  but  an  examination  of  their  foundation  would  probably 
have  led  us  to  a  different  conclusion.  It  is  unnecessary  to  pass 
the  learning  of  the  subject  in  review,  as  a  clear  bird's-eye  view 
of  it  has  been  spread  before  the  profession  by  Mr.  Justice  Cowen 
in  Walker  v.  Sherman,  20  Wend.  636,  from  which  it  is  evident 
that  no  distinctive  principle  pervades  the  cases  universally,  and 
that  the  simple  criterion  of  physical  attachment  is  so  limited  in 
its  range,  and  so  productive  of  contradiction  even  in  regard  to 
fixtures  in  dwellings  to  which  it  was  adapted  before  England 
had  become  a  manufacturing  country,  that  it  will  answer  for 
nothing  else.  My  objection  to  the  conclusion  drawn  from  it  in 
that  case,  is  that  the  court  adhered  to  the  old  distinction  when 
the*  question  related  to  a  woolen  factory,  instead  of  foUo'^ring 
out  the  principle,  started  by  Mr.  Justice  Weston  in  Farrar  v. 
Siaokpole,  6  Greenl.  157  [19  Am.  Dec.  201],  which  must,  sooner 
or  later,  rule  every  case  of  the  sort.  The  courts  will  be  drawn 
to  it  by  its  liberality  and  fitness,  while  they  will  be  drawn  away 
from  the  old  criterion  by  its  narrowness  and  want  of  adaptation 
to  the  business  and  improvements  of  the  age.  By  the  mere 
force  of  habit,  they  have  adhered  to  it  in  almost  all  cases  after 
it  has  ceased  to  be  a  guide  in  any  but  a  few;  for  nothing  but  a 
passive  regard  for  old  notions  could  have  led  them  to  treat  ma- 
chinery as  personal  property  when  it  was  palpably  an  integrant 
part  of  a  manufactory  or  a  mill,  merely  because  it  might  be  un- 
screwed or  unstrapped,  taken  to  pieces,  and  removed  without 
injury  to  the  building.  It  would  be  difficult  to  point  out  any 
sort  of  machinery,  however  complex  in  its  structure,  or  by  what 
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means  soever  held  in  its  place,  which  might  not  "with  care  and 
trouble  be  taken  to  pieces  and  removed  in  the  same  way,  and  the 
greater  or  less  facility  with  which  it  could  be  done,  would  be 
too  vague  a  thing  to  serve  for  a  test.  It  would  allow  the  stones, 
hoppers,  bolts,  meal-chests,  screens,  scales,  weights,  elevators, 
hopper-boys,  and  running  gears  of  a  grist-mill,  as  well  as  the 
hammers  and  bellows  of  a  forge,  and  parts  of  many  other  build- 
ings erected  for  manufactories,  to  be  put  into  the  class  of  per- 
sonal property,  when  it  would  be  palpably  absurd  to  consider 
them  such.  If  physical  annexation  were  the  criterion  in  regard 
to  such  things,  the  slightest  tack  or  ligament  ought  to  consti- 
tute it;  else  if  we  were  to  get  away  from  it  even  ever  so  little, 
we  should  have  no  criterion  at  all.  There  are  so  many  fashions, 
methods,  and  means  of  it,  and  so  many  degrees  of  connection 
between  material  substances,  .that  there  is  nothing  about  which 
men  would  more  readily  differ  than  whether  a  thing  held  by  a 
band  or  a  cleet  were  x>ermanently  annexed  to  the  freehold,  or 
only  for  a  season;  and  the  proof  of  this  is  seen  in  the  results 
of  the  decisions  professedly  regulated  by  it.  To  avoid  discrep- 
ance, it  would  be  necessary  to  hold  the  slightest  fastening  to 
be  suficient,  but  to  exclude  from  the  character  of  real  property, 
as  well  everything  constructively  attached  to  it  by  the  nature  of 
the  thing,  as  everything  held  to  the  ground  by  the  attraction  of 
gravitation.  Thus  cleured  of  its  exceptions,  the  rule  of  physical 
annexation,  though  at  best  a  narrow  one,  might  furnish  a  cri- 
terion of  imiversal  application,  though  without  them,  it  would 
make  havoc  of  the  cases  already  decided,  and  indeed  produce 
the  most  absurd  consequences  by  stripping  houses  of  their 
window-shutters  and  doors,  and  farms  of  the  houses  themselves. 
When,  therefore,  we  reflect  on  the  necessary  exceptions  to  the 
rule,  as  well  as  the  cases  of  constructive  attachment  without  the 
semblance  of  a  tack  or  ligament,  we  are  not  surprised  at  the 
confusion  and  embarrassment  in  which  we  are  left  by  the  de- 
cisions. The  inherent  imperfections  of  the  rule  required  so 
many  exceptions  to  it,  in  order  to  avoid  absurdity  and  injustice 
in  its  appli<»ition,  that  it  has  almost  ceased  to  be  a  rule  at  all. 
Being  purely  artificial,  and  having  no  regard  to  the  purposes 
for  which  capital  is  invested,  a  rigid  application  of  it  would  be 
ruinous  to  the  manufacturer.  In  Pennsylvania,  where  a  statute 
directs  that  real  estate  shall  not  be  sold  on  execution  before  the 
rents,  issues,  and  profits  shall  have  been  found  by  an  inquest  in- 
sufficient to  satisfy  the  debt  in  seven  years,  not  only  might  this  con- 
servative provision  be  evaded,  but  a  cotton-spinner,  for  instance. 
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whose  capital  is  chiefly  invested  in  loose  machinery,  might  be 
suddenly  broken  up  in  the  midst  of  a  thriving  business,  by  suf- 
fering a  creditor  to  gut  his  mill  of  eveiything  which  happened 
not  to  be  spiked  and  riveted  to  the  walls,  and  sell  its  bowels  not 
only  separately,  but  piecemeal.  A  creditor  might  as  well  be 
allowed  to  sell  the  works  of  a  clock,  wheel  by  wheel.  EEis  in- 
terest, it  may  be  said,  would  forbid  him  to  do  so;  but  in  the 
case  of  a  manufactory,  he  would  often  be  compelled  to  sell  a 
part,  or  to  sell  many  times  the  worth  of  the  debt,  and  none  but 
a  person  entering  into  the  business  would  purchase  either  a  part 
or  the  whole.  The  sacrifice  that  would  be  induced  by  either 
course,  is  incalculable;  but  that  is  not  all.  The  bare  walls  of 
the  building  would  be  compi^tively  of  little  value.  They 
might  perhaps  answer  the  purposes  of  a  bam;  but  so  might  the 
walls  of  a  dwelling,  when  deprived  of  their  doors  and  windows, 
and  why  are  these  considered  a  part  of  a  dwelling?  Simply 
because  it  would  be  unfit  for  the  purposes  of  a  dwelling  without 
them.  What  then  is  demanded  in  the  case  of  a  building  erected 
for  a  manufactory,  but  an  application  of  the  same  principle? 
Whether  fast  or  loose,  therefore,  all  the  machinery  of  a  manu- 
factory which  is  necessary  to  constitute  it,  and  without  which  it 
would  not  be  a  manufactory  at  all,  must  pass  for  a  part  of  the 
freehold.  This  is  no  more  than  an  enlargement  of  the  principle 
of  constructive  attachment;  and  it  is  the  principle  of  Farrar  v. 
Stackpole,  glanced  at  by  Lord  Mansfield  in  Lawton  v.  Lawton^  1 
H.  B.  259,  note,  who  seems  to  have  foreseen  its  day.  I  speak 
not  here  of  questions  between  tenant  and  landlord  or  re- 
mainder-man, but  of  those  between  vendor  and  vendee,  heir  and 
executor,  debtor  and  execution  creditor;  and  between  co-tenants 
of  the  inheritance.  With  this  limitation,  nothing  said  or  done 
by  this  court,  except  its  decision  in  Chaffee  v.  Stewart,  already 
mentioned,  and  an  otriier  recognition  of  an  adverse  decision  by 
the  judge  who  delivered  the  opinion  of  the  court  in  Orayv. 
ffoldship,  17  Serg.  &  R.  415  [17  Am.  Dec.  680],  will  be  found  to 
conflict  with  the  principle  proposed.  Certainly  nothing  else 
ever  said  by  us  gives  countenance  to  the  notion  that  the  rolls  of 
an  iron  mill  may  be  seized  and  sold  as  personal  property. 

But  such  rolls,  being  adapted  to  the  manufacture  of  bars  of 
different  shapes  and  sizes,  can  not  all  be  used  at  once;  and  ao- 
cording  to  the  ordinary  criterion,  only  those  in  place  and  fixed 
for  use  would  be  deemed  a  part  of  the  mill.  But  by  the  crite- 
rion proposed,  they  must  be  deemed  equally  a  part  of  it  when 
unfixed  to  give  place  to  others;  for  a  rolling-mill  without  rollers 
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for  all  work,  would  be  as  incomplete  as  a  hatter^  shop  without 
blocks  for  all  heads.  By  this,  howeyer,  I  mean  not  to  be  under- 
stood as  intimating  that  any  such  block  is  part  of  the  realty. 
On  the  principle,  then,  that  a  thing  temporarily  severed  from 
the  freehold  does  not  cease  to  belong  to  it,  the  whole  set  must  be 
considered  a  part  of  the  mill.  Some  two  or  three  of  these  rolls, 
however,  were  duplicates;  but  all  of  them  had,  at  one  time  or 
another,  been  in  actual  operation,  and  it  is  impossible  to  say 
which  were  the  proper  members  of  the  set,  and  which  the  super- 
numeraries. But  even  if  that  could  be  told,  all  might  never- 
theless be  deemed  a  part  of  the  mill,  seeing  that  they  are  often 
broken  and  can  not  be  instantly  replaced  if  they  are  not  kept 
ready  on  hand.  Duplicates  necessary  and  proper  for  an  emer- 
gency, consequently  follow  the  realty  on  the  principle  by  which 
duplicate  keys  of  a  banking-house,  or  the  tolI-<li8hes  of  a  mill, 
follow  it. 

We  are  of  opinion,  therefore,  that  the  rolls  in  question  passed 
as  a  part  of  the  freehold  by  the  mortgage  and  sale  on  the  levari 
facias;  but  that  if  they  had  not  passed,  they  could  not  have 
been  sold  as  chattels  on  the  plaintiff 's^/^m/ociod  against  the 
mortgagor:  and  were  it  necessary,  we  would  further  hold  that 
they  might  have  passed,  had  they  been  chattels,  by  force  of  the 
word  apparatus  in  the  description  of  the  premises.  On  all  these 
points  the  case  is  with  the  defendant. 

Judgment  affirmed. 

STBAM-BNonnfi  Ebected  bt  a  Tenant  fob  Lifb  for  the  purpose  of 
trade  is  not  a  fixture:  Estate  of  Hinds,  34  Am.  Dec.  542;  bat  it  ia  otherwise 
with  the  mpning  gear  of  a  cotton  gin  attached  to  the  freehold:  MeKetma  v. 
ffammondf  30  Id.  366.  The  oases  hitherto  reported  in  this  series  npon  this 
subject  are  embraced  in  the  note  to  the  case  hut  cited.  See  also  Pyle  v. 
Pennock,  post,  517. 

The  pbincipal  case  has  been  ctted  and  appboyed  itpon  the  FOLLowiyo 
points:  that  the  criterion  by  which  to  determine  whether  a  particular  article  is 
a  fixture,  is  the  use  or  purpose  to  which  it  is  devoted,  and  not  by  any  reference 
to  the  fact  of  physical  annexation  to  the  freehold:  Ccurey  v.  Bright,  58  Pa. 
St.  85;  HiU  V.  Sewald,  53  Id.  274;  Overton  v.  WUliston,  31  Id.  158;  but  after 
severance  from  the  realty  by  separation  indicating  on  intent  to  consider  ma- 
chinery as  personalty,  its  character  is  changed:  JtOi<s*  Appeal,  9  Id.  493; 
WhiU's  Appeal,  10  Id.  252;  SheU  v.  Haywood,  16  Id.  530.  A  planing-machine, 
lathes,  and  vices  in  a  machine  shop  pass  by  a  sale  of  the  realty  irrespective  of 
the  nuinner  in  which  they  are  attached  to  the  building:  Christian  v.  Dripps, 
28  Id.  271;  so  with  the  personal .  property  of  a  railroad  company  which  is 
necessary  to  carry  on  its  operations:  Covey  v.  P.  F,  W.  <t  C,  i?.  /?.  Co.,  3 
Phila.  173;  and  a  severance  of  machinery  is  a  fraud  upon  prior  judgment  cred- 
itors:  WUmer^s  Appeal,  45  Ttk.  St.  A55. 
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LowEY  V.  Hall. 

(AWi^XS  AXD  SBBOSAUT,  130.] 

bryoLUBTABT  TRANsmt  OF  Property  by  Vibtus  of  Pboobsb  of  ▲ 
FoBXiGK  Ck>UBT  having  jarisdiction  of  the  parties  and  the  sabject-mafcter 
of  the  action,  will  not  be  disturbed  by  the  courts  of  another  state  within 
whose  jurisdiction  the  property  may  be  removed  pendente  lite, 

I>iFEin>ANT  IN  AN  ACTION  OF  REPLEVIN  IN  THIS  Statb  may  avail  him- 
self of  a  delivery  to  him  of  the  same  property  pursuant  to  a  \mt  of  re- 
plevin issued  out  of  a  court  of  competent  juxisdiction  of  another  state, 
previously,  while  the  parties  to  the  action  and  the  property  in  dispute 
were  within  the  jurisdiction  and  subject  to  the  law  of  the  plaoe  of  de- 
livery. 

PlspxNCfY  OF  A  Prior  Suit  in  a  Foreign  Country  can  not  be  pleaded 
in  abatement  of  an  action  for  the  same  cause  in  this  state  as  to  actions 
which  are  strictly  personal  in  their  nature,  but  the  pendency  of  a  pro- 
ceeding in  rem  in  a  foreign  jurisdiction  may  be  so  pleaded,  as  also  may 
a  proceeding  in  a  mixed  action,  in  which  a  specific  thing  as  well  as  the 
performance  of  a  personal  obligation  is  demanded. 

Rboord  of  an  Earlier  and  Pending  Action  of  Replevin  brovohv 
in  a  Foreign  State  while  the  goods  were  within  its  jurisdiction,  and 
in  which  possession  was  delivered  to  the  plaintifif,  may  be  given  in  evi- 
dence to  support  a  plea  in  bar  of  a  similar  action  brought  by  the  former 
owner  of  the  property  to  regain  possession  of  it  after  its  removal  to  this 


Deltvsry  of  Property  under  a  Writ  of  Replevin  to  the  phdntiff  in 
an  action  entitles  him,  as  against  the  defendant,  to  the  right  of  possession 
pending  the  determination  of  the  suit. 

XJmoL  General  Plea  of  Property  without  Further  Special  Pt.ea, 
evidence  of  a  delivery  to  a  defendant  in  an  action  of  replevin,  of  the 
tame  property  in  a  prior  undetermined  action  in  another  state,  may  be 
received* 

Bkflkvih.  Defendants  pleaded  property  in  themselyeB.  In 
support  of  this  plea  they  gave  in  eyidence  the  record  of  an  ear- 
lier action  of  replevin  brought  in  the  state  of  New  York,  in 
which  the  possession  of  the  property,  consisting  of  a  lot  of 
lumber,  was  given  to  the  present  defendants,  who  were  plaintiffs 
in  the  former  action,  the  lumber,  at  ilie  time  of  its  delivery  to 
defendants,  being  in  the  form  of  rafts  in  transitu  from  New 
York  to  Pennsylvania.  As  soon  as  the  lumber  reached  the 
state  of  Pennsylvania  the  present  action  of  replevin  was  insti- 
tuted to  regain  possession,  by  Lowry,  who  was  defendant  in  the 
prior  suit.     Verdict  and  judgment  for  plaintiff. 

Galbreaih  and  Marvin,  for  the  plaintiff  in  error. 

BdzeUine  and  McCandleas,  contra. 
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By  Court,  .Gibson,  C.  J.     The  case  of  Johnson  v.  Hunt^  23 
Wend.  87,  so  mucli  relied  on,  does  not  touch  the  point  before 
us.    It  rules  no  more  than  that  an  insolvent  debtor's  voluntaiy 
assignment  of  personal  property  abroad,  is  not  to  be  affected  by 
process  of  attachment  in  the  nature  of  a  commission  of  bank- 
ruptcy which  operates,  as  it  must,  only  upon  his  property  at 
home.     The  assignment  in  that  case  .was  not  procured  by 
coercion  of  the  law  of  Pennsylvania,  where  the  property  hap- 
pened to'  be  at  the  time.     The  absconding  debtor  gave  it  to  dis- 
charge a  debt  for  which  he  was  arrested  in  execution;  and  the 
payment  was,  in  contemplation  of  law,  a  voluntary  one.     The 
property,  being  beyond  the  <K>nfines  of  the  state,  was  neither 
attached,  nor  subject  to  attachment  by  the  law  of  New  York, 
and  might  well  be  dealt  with  as  if  the  owner  were  domiciled  at 
the  place  of  the  actual  situs.    The  court,  therefore,  very  pro- 
perly disregarded  the  supposed  lien  of  the  attachment  in  New 
York,  and  held  the  transfer  good  by  the  law  of  Pennsylvania. 
The  principle  of  that  case  is  precisely  the  principle  of  MuUikfm 
V.  Aughinbaughy  1  Penn.  117,  in  which  an  inhabitant  of  Mary- 
land was  not  allowed  to  attach  a  debt  in  Pennsylvania  which 
the  creditor  in  Maryland  had  assigned  to  obtain  a  discharge 
from  arrest  under  the  insolvent  law  of  that  state;  and  the  same 
rule  would  have  been  applied  to  an  attachment  by  an  inhabit- 
ant of  Pennsylvania,  because,  imlike  a  commission  of  bank- 
ruptcy which  is  in  imnium,  the  proceeding  to  insolvency  was 
sought  by  the  debtor  as  a  remedy,  of  which  a  general  assign- 
ment of  his  effects  was  the  price;   and  because  the  voluntary 
transfer  of  a  chattel  by  the  debtor,  if  it  be  not  forbidden  in 
other  respects  by  the  law  at  the  place  of  the  situs,  is  to  be  as 
much  regarded  there,  or  elsewhere,  as  it  would  be  at  the  place 
of  the  domicile.     The  scope  of  the  American  cases  is,  that  an 
involuntary  transfer,  by  process  abroad,  within  the  jurisdiction 
of  the  state  at  the  time,  will  be  disregarded  only  so  far  as  to 
protect  the  claims  of   our  own  citizens;  but  in  Abraham  v. 
Plestaro,  3  Wend.  538  [20  Am.  Dec.  738],  the  rule  of  comity 
was  so  far  narrowed  that  an  assignment  imder  a  British  com- 
mission of  bankruptcy  was  held  void  against  a  British  creditor 
not  domiciled  here,  and  consequently  not  having  acquired  an 
American  character  for  commercial  purposes.     This  constitutes 
the  difference  between  the  American  measure  of  comity  and  the 
British,  which  allows  a  foreign  transfer  to  operate  on  effects  in 
England,  whether  it  were  voluntary  or  by  operation  of  law. 
But  movable  property,  whose  actual  siitis  is  in  the  country  of 
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the  owner's  domicile,  is  so  far  subject  to  the  laws  in  force  there, 
that  no  foreign  tribunal  will  question  the  validity  of  an  involun- 
tary transfer  of  it  by  operation  of  them;  nor  was  this  principle 
doubted  even  in  Abraham  v.  Plestaro,  for  the  senators  who  over- 
ruled the  chancellor  and  the  law  judges,  seem  to  have  thought 
that  the  property  was  beyond  the  reach  of  the  British  bankrupt 
laws  at  the  point  of  time  deemed  material  by  them.  Indeed, 
without  that,  the  case  would  not  have  a  foot  to  stand  on;  and 
even  conceding  the  fact,  it  is  difficult  to  understand  how  the 
principle  of  comiiy  could  be  dispensed  with  in  favor  of  those 
who  had  no  i>ecidiar  claim  to  the  court's  protection.  As  a  pre- 
cedent emanating  from  the  highest  judicial  authority  in  New 
York,  that  decision  must  of  course  rule  the  law  in  that  state; 
but  the  dissenting  opinion  of  Mr.  Justice  Marcy  will  probably 
command  more  respect  elsewhere.  To  sustain  a  tiUe  under  a 
foreign  judgment  it  is  sufficient  that  the  court  had  jurisdiction 
of  the  cause  and  the  parties,  whether  the  proceedings  were  in 
personam  or  in  rem;  and  it  can  not  be  said,  in  respect  of  the  lat- 
ter, that  there  is  want  of  jurisdiction  when  the  thing  is  subject 
to  the  law  at  the  locus  corUestationis  litis,  and  when  all  men  are 
parties.  In  the  case  before  us,  not  only  the  thing  but  the  lit- 
igants were  subject  to  the  law  of  New  York.  It  is  emphatically 
remarked  by  Mr.  Justice  Story  in  his  Conflict  of  Laws,  that  the 
law  protects  nothing  which  it  has  not  a  right  to  regulate;  and 
hence  it  is,  that  he  who  sends  his  property  abroad,  submits  it 
beforehand  to  all  the  regulations  in  force  where  it  is  sent.  The 
law  of  the. actual  situs,  therefore,  not  only  protects  the  owner- 
ship of  movable  property,  but  prescribes  the  mode  of  its  trans- 
ser;  and  I  take  it  that  neither  a  British  nor  an  American  creditor 
could  successfully  contest  the  validity  of  an  assignment  under  a 
British  commission  of  bankruptcy,  if  the  property  had  been  in 
England  at  the  time  of  the  assignment;  or  perhaps  at  the  time 
of  the  act  of  bankruptcy.  That  such  assignees  are  allowed  to 
maintain  actions  in  our  courts,  for  any  purpose,  shows  that 
those  laws  are  permitted  to  have  an  operation  on  the  titie  to 
property  in  this  country,  at  least  to  some  extent;  and  the  proper 
limitation  of  it  seems  to  be  that  the  principle  of  comity  be  not 
carried  so  far  as  to  let  the  effects  be  withdrawn  from  our  juris- 
diction before  our  own  citizens,  or  domiciled  foreign  merchants, 
are  satisfied.  In  all  beside,  I  see  no  impropriety  in  suffering 
foreign  laws  to  operate  here  on  the  rights  and  property  of  those 
who  would  be  bound  by  them  at  home. 
Can  not,  then,  a  defendant  in  replevin  here,  avail  himself  of 
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a  delivery  to  him,  pursuant  to  a  writ  of  replevin  issued  out  of  a 
court  of  competent  jurisdiction  in  another  state,  when  not  only 
the  litiganjis  but  the  thing  delivered  were  subject  to  the  law  at 
the  place  of  delivery  ?  The  pendency  of  a  prior  suit  in  a  foreign 
country',  can  not  be  pleaded  in  abatement  of  a  suit  for  the  same 
cause  here;  and  it  has  been  held  that  the  states  of  the  American 
union  stand  in  the  relation  of  foreign  states  as  regards  this  par- 
ticular matter.  Conceding  that  for  the  moment,  it  follows  not 
that  the  pendency  of  a  proceeding  in  rem  may  not  be  so  pleaded; 
and  the  same  may  be  said  of  what,  in  the  language  of  the  civil 
law,  are  called  mixed  actions,  or  those  in  which  a  specific  thing, 
as  well  as  performance  of  a  personal  obligation,  is  demanded. 
Such  in  all  respects  are  actions  of  replevin,  in  which  not  only 
the  thing  taken,  but  damages  for  the  taking  of  it,  may  be  re- 
covered. But  though  there  was  no  attempt  in  this  case  to  plead 
the  New  York  reple^dn  in  abatement,  it  was  given  in  evidence; 
and  does  it  not  support  the  plea  in  bar?  It  is  requisite  that  a 
plaintiff  in  replevin  have  not  only  property,  general  or  special, 
in  the  thing  taken,  but  also  an  immediate  right  to  possess  it:  2 
Saund.  PI.  &  Ev.  760.  For  that  reason  it  was  said,  in  Temple^ 
man  v.  CoMe^  10  Mod.  25,  that  a  plaintiff  can  not  maintain  re- 
plevin for  the  goods  of  a  stranger  taken  from  the  plaintiff's 
custody;  though  it  was  conceded  that  he  might  maintain  trover^ 
or  trespass  de  bonis  asporiatis;  and  for  the  same  reason  it  was 
said  by  Chief  Justice  Parsons,  in  Isley  v.  Stubbs,  5  Mass.  283p 
that  goods  attached  by  an  original  writ  as  security  for  the  judg- 
ment, can  not  be  replevied.  After  the  execution  of  the  first  re- 
plevin then,  who  had  a  right  to  the  possession  of  this  lumber  by 
the  law  of  New  York  ?  Unquestionably  not  he  from  whose  pos- 
session it  had  been  taken  by  the  authority  of  that  law,  and  com- 
mitted to  the  custody  of  an  antagonist  claimant,  to  abide  the 
event  of  the  suit.  It  is  easy  to  see  from  Morris  v.  DeioU,  5 
Wend.  71,  what  would  have  been  the  fate  of  a  counter  replevin 
there;  and  if  the  court  had  such  jurisdiction  of  the  thing  as 
warranted  a  particular  disposition  of  it,  its  authority  must  be 
respected  here:  so  that  the  pinch  of  the  case  is  to  determine 
whether  evidence  of  the  prior  delivery  supports  the  plea  of 
property,  or  whether  the  fact  ought  to  have  been  pleaded  specif* 
ically. 

In  that  state  the  action  of  replevin  is  moulded  by  a  statute, 
but  mainly  according  to  the  model  of  the  action  as  it  exists  at 
the  common  law.  Though  the  inquisition  of  a  sheriff's  jury  on 
a  claim  of  property  is  not  evidence  of  the  fact  on  the  trial  of  the 
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issue  in  court,  it  seems  that  a  plaintiff  who  has  received  the 
property  from  the  sheriff,  has  power  to  make  it  his  own  at  all 
events,  inasmuch  as  the  capias  in  withernam  is  abolished.  The 
writ  de  retomo  habendo  is  retained;  yet  when  the  plaintiff  has 
carried  the  property  out  of  the  county,  the  writ  of  return  can 
not  reach  it,  and  the  defendant  is  necessarily  thrown  upon  his 
verdict  for  the  value,  or  on  an  action  on  the  replevin  bond.  It 
is  unnecessary  to  contend  that  his  title  becomes  absolute  in  form 
by  the  eloignment,  for  it  is  enough  that  the  ownership  is  taken 
to  be  in  him  tiU  his  title  is  disproved  by  the  trial  of  the  issue. 
But  the  property  has  been  delivered  to  him  as  his  own  on  the 
basis,  real  or  supposed,  of  having  been  wrongfully  taken  from 
him;  and  as  possession  is  prima  facie  evidence  of  title,  delivery 
to  him  after  a  claim  of  property  which  admits  the  taking,  neces- 
sarily is  so  too;  at  least  it  settles  the  right  to  treat  it  as  his  own 
till  it  be  adjudged  to  belong  to  another.  The  plea  of  nan  cepU 
admits  the  property  to  be  in  the  plaintiff;  and  the  defendant's 
claim  of  property,  where  he  makes  it,  is  as  fully  rebutted  by  the 
inquisition  of  the  sheriff's  juiy  till  it  be  otherwise  settled  by  a 
trial  of  the  issue,  as  if  it  had  been  waived  in  the  first  instance. 
Such,  I  take  it,  would  be  the  state  of  the  case  in  New  York; 
for  the  plaintiff  in  the  original  action  there,  would  surely  have 
been  at  liberty  to  maintain  an  action  against  a  stranger  for  an 
injury  to  the  property  during  the  pendency  of  the  replevin,  and 
a  fortiori,  he  mi^ht  have  maintained  such  an  action  against  the 
defendant,  bound,  as  he  w{is,  to  respect  the  sheriff's  delivery 
with  or  without  an  inquisition. 

If  such,  then,  would  be  his  relation  to  the  property  in  that 
state,  it  must  necessarily  be  the  same  in  this.  An  article  thus 
delivered  might  be  a  perishable  one,  and,  to  preserve  it  from 
loss,  might  require  it  to  be  consumed  or  sent  to  market;  and  it 
would  be  intolerably  inconvenient  if  the  defendant  in  the  re- 
plevin could  follow  it  into  the  hands  of  a  purchaser  abroad;  yet 
the  purchaser  of  a  chattel  takes  no  more  than  the  title  of  the 
vendor,  except  by  a  sale  in  market  overt,  of  which  we  know 
nothing  in  practice.  Starting  as  this  lumber  did  from  New 
York,  it  might,  on  the  principle  of  the  plaintiff's  pretension, 
change  masters  as  often  as  it  arrived  within  the  confines  of  an 
intervening  state,  and  leave  a  lawsuit  at  each  change,  not  only 
in  New  York,  but  in  Pennsylvania,  Ohio,  Virginia,  Kentucky, 
Indiana,  Illinois,  Tennessee,  Mississippi,  and  Louisiana.  The 
bare  statement  of  such  a  thing  is  proof  that  it  can  not  be. 
Whatever  be  the  rule  between  states  that  are  strangers  to  each 
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other  in  commercial  and  political  ties,  every  member  of  the 
American  imion  is  bound  for  its  own  sake  to  observe  any  degree 
of  comity  necessary  to  avoid  consequences  so  disastrous.  That 
every  state  is  bound  to  protect  the  interests  of  its  own  citizens 
in  the  first  place,  is  undeniable;  but  it  best  protects  them  on 
the  basis  of  an  enlarged  reciprocity. 
Judgment  reversed. 

Rbgulabitv  of  ATTAOHnvT  PBOOBKDnros  nr  Anothbb  Statb  is  to  be 
detennioed  by  the  law  of  that  state:  French  y.  HaJU^  32  Am.  Dec  341.  The 
notes  and  cases  contained  in  this  series  upon  the  subject,  when  the  law  of  the 
place  of  situation  of  property  controls  where  a  transfer  is  made  in  another  state, 
will  be  found  in  the  note  to  Cfiapman  v.  RoherUon^  31  Id.  270.  A  plea  of 
the  pendency  of  an  action  in  another  state  is  not  a  defense  to  a  suit  between 
the  same  parties  for  the  same  caose  of  action,  at  the  same  time,  brought  in 
Pennsylvania:  Smith  v.  LcUhrop,  14  Pa.  St.  326,  citing  the  principal  case.  Cited 
also  to  show  that  while  the  law  of  the  place  of  the  actual  »Uu8  of  personal 
property  will  protect  the  claims  of  creditors  domiciled  there  against  involun- 
tary transfers  by  operation  of  law  in  another  state,  yet  the  protection  extends 
to  involuntary  transfers  only,  in  Speed  v.  Maip,  17  Id.  95.  It  will  be  observed 
from  the  first  citation  above  given  from  the  same  state,  that  the  authority  of 
the  principal  case  is  somewhat  shaken  upon  the  point  that  the  plea  of  lU 
pendens  in  another  state  is  any  defense  to  an  action  for  the  same  cause  in 
Pennsylvania. 


Gray  v.  Mononoahela  Navioation  Company. 

[2  Watib  avd  Sxbokaxt,  166.]        ' 

StatuI'ss  whethsb  Pubuo  or  Pbivatb  'mat  be  Pbovsd  by  a  copy  of  th« 
laws  in  which  they  are  included,  as  published  by  authority  of  the  legis- 
lature of  the  state  where  they  are  in  force. 

Qraitt  of  Additional  Pbtvilbobs  to  a  Corporation  is  not  an  Invasion 
OP  THB  Contract  between  it  and  subscribers  to  its  capital  stock,  al* 
though  the  amount  for  which  the  stockholder  was  formerly  liable  may  be 
thereby  increased. 

Constitutional  Limitation  on  Power'  to  Pass  Laws  Impaibino  Oruoa* 
TioN  OF  Contracts  has  reference  to  direct  and  not  to  merely  conse- 
quential invasions  of  it. 

Obuoation  of  Contract  is  not  Impaired  bt  a  Law  which  merely  varies 
its  consequences  without  changing  the  essence  and  character  of  the  can* 
tracts  or  altering  the  nature  of  the  obligation  created  by  it. 

Act  is  not  Unconstitutional  which  removes  a  limitation  imposed  by  a 
prior  act  of  incorporation  upon  the  power  of  a  corporation  to  incur  a 
debt. 

Mistake  of  Corporate  Name  in  Notice  to  Stockholder  calling  for  pay* 
ment  of  his  installment  of  an  assessment  does  not  vitiate  it. 

Misnomer  of  Corporation  in  the  Plbadinos  in  an  action  brought  by  it 
against  a  stockholder  to  recover  the  amount  of  his  assessment^  can  not 
be  taken  advantage  of  unless  specially  pleaded  in  abatement. 
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Case.  This  action  was  brought  in  the  name  of  the  **  pre8i« 
dent,  managers,  and  company  of  the  Monongahela  nayigation 
company/'  this  being  the  title  under  which  it  was  originally  in- 
corporated. Prior  to  the  commencement  of  this  action  its  name 
bad,  by  supplemental  act,  been  changed  to  the  "  Monongahela 
navigation  company."  The  object  of  the  action  was  to  recover 
of  defendant  installments  due  on  shares  of  stock  subscribed  by 
him  to  the  corporation  at  the  time  of  its  organization.  Plaint- 
iff at  the  trial  offered  in  evidence  a  copy  of  the  laws  of  the  gen- 
eral assembly  at  the  session  at  which  the  act  of  incorporation 
was  passed.  Defendant  objected  on  the  ground  that  the  act 
was  a  private  act,  to  prove  which  the  volume  containing  the 
general  laws  of  the  state  was  not  competent.  The  objection 
was  overruled.  The  defendant  offered  evidence  to  show  that 
after  his  subscription  had  been  received,  the  corporation  had 
been  authorized,  by  a  supplemental  act  of  the  legislature,  to  ex- 
tend its  dams,  thereby  increasing  the  amount  of  its  indebted- 
ness beyond  what  its  charter  permitted  when  the  defendant  be- 
came a  stockholder.  It  was  contended  that  the  obligation  of 
the  company's  contract  with  defendant  was  thereby  impaired, 
and  that  the  act  and  the  increased  indebtedness  were  invalid 
and  unauthorized.  Defendant  pleaded  want  of  notice  of  his 
assessment  being  due,  as  required  by  the  laws  of  the  corpora- 
tion, and,  under  this  plea,  introduced  evidence  showing  the  no- 
tice to  have  been  given  in  the  name  of  the  corporation  as  it 
existed  before  the  passage  of  the  supplemental  act,  changing  its 
corporate  name,  before  referred  to.  Verdict  and  judgment  for 
plaintiff. 

Ftndlay^  tor  the  plaintiff  in  error. 

Williams,  corUra. 

By  Court,  Gibson,  C.  J.  It  has  long  been  setUed  by  decis- 
ion and  practice,  that  the  copy  of  the  laws  published  annually 
by  the  authority  of  the  legislature,  is  evidence  of  the  statutes 
contained  in  it,  whether  they  be  public  or  private;  and  this  dis- 
poses of  the  first  bill  of  exceptions  to  evidence. 

The  second  brings  up  the  only  material  point  in  the  cause; 
but  the  exception  can  not  be  sustained.  A  grant  of  additional 
privileges  to  a  corporation,  has  certainly  not  been  thought  an 
invasion  of  the  contract  which  exists  between  it  and  subscribers 
to  its  stock.  It  is  alleged  to  be  so,  in  this  instance,  because 
the  grant  of  a  privilege  to  raise  the  dams  higher  than  was 
allowed  by  the  original  act  might  lead  to  a  greater  expenditure 
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to  compensate  injuries  to  the  riparian  owners  by  flooding  iheii 
lands,  than  was  contemplated  when  the  defendant  became  a 
stockholder.  But  what  was  there  in  the  contract  of  subscription 
tc  forbid  the  acceptance  of  such  a  grant  ?  The  conti]^t  remains 
unchanged  by  it,  though  its  consequences  may  be  varied:  it 
was  to  pay  so  much  the  share,  and  so  it  is  yet.  But  the  consti- 
tutional restriction  of  the  power  of  the  states  to  enact  laws 
which  impair  the  obligation  of  a  contract,  has  regard  to  direct 
and  not  consequential  invasions  of  it.  Thus  in  Mason  t.  HdUe, 
12  Wheat.  370,  it  was  considered  that  a  state  has  a  right  to 
regulate  or  abolish  imprisonment  for  debt  as  a  part  of  the  rem- 
edy for  enforcing  a  debt,  though  by  doing  so  it  undoubtedly 
takes  away  one  of  the  incidental  advantages  of  the  contract 
which  may  have  been  in  view  of  the  creditor  when  he  entered 
into  it.  So  also  in  Watson  v.  Mercer,  8  Pet»  88,  an  act  to  confirm 
a  title  imperfect  under  the  recording  laws,  was  held  good.  That 
act,  however,  tended  more  properly  to  establish  the  obligation 
of  a  contract  than  to  impair  it;  yet  it  certainly  varied  the  con- 
sequences of  the  contract,  such  as  it  was.  In  The  Providence 
Bank  v.  BiUinga,  4  Pet.  514,  the  purpose  of  a  corporation,  how- 
ever, was  said  to  be  no  more  than  to  give  individuality,  and  a 
right  of  succession  to  a  body  of  men,  and  not  to  exempt  them 
from  the  burdens  that  were  common  to  them  at  first;  and  hence  it 
was  held  that  a  state  may  constitutionally  tax  the  property  of  a 
bank  previously  incorporated  by  it,  though  such  taxation  undoubt- 
edly a£fects  the  consequences  of  the  subscriptions  by  decreas- 
ing the  rate  of  the  dividends.  In  like  manner,  it  was  held,  in 
The  Proprietors  of  the  Charles  Ewer  Bridge  v.  The  Proprietors 
of  the  Warren  Bridge,  11  Pet.  420,  that  an  act  to  incorporate  a 
company  to  erect  a  bridge  so  near  the  bridge  of  another  in- 
corporated company  as  injuriously  to  affect  it,  is  within  the 
legitimate  power  of  a  state,  though  such  an  exercise  of  it  neces- 
sarily takes  away  a  part  of  the  fruits  of  the  contract  by  re- 
ducing the  amount  of  the  tolls. 

Thus  we  see  that  the  principle  is  emphatically  applicable  to  k 
contract  with  a  corporation,  which,  though  technically  a  private 
one,  has  been  created  for  a  public  object.  Mr.  Justice  Story 
remarked,  in  delivering  the  opinion  of  the  court  in  Tfirrett  v. 
Taylor,  9  Cra.  52,  that  in  respect  to  public  corporations  which 
exist  only  for  public  purposes,  such  as  counties,  towns,  cities, 
and  the  rest,  the  legislature  may,  under  proper  limitations,  have 
a  right  to  change,  modify,  enlarge,  and  restrain  them,  securing, 
however,  the  property  for  the  use  of  those  for  whom,  and  at 
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whose  expense,  it  was  originally  purchased.  Is  not  a  corpora- 
tion to  improve  the  navigation  of  a  river  which  is  a  part  of  the 
public  domain,  though  it  be  authorized  to  demand  tolls  in  com- 
pensation of  its  outlay,  a  public  one?  If  it  be  not,  a  bank  of 
the  United  States  for  the  fiscal  purposes  of  the  federal  govern- 
ment, which  has  been  authorized  to  discount  notes  and  deal  in 
exchange  on  its  private  account,  would  not  be  a  public  corpora- 
tion, and  it  would  consequently  be  beyond  the  constitutional 
power  of  congress  to  grant  such  a  bank  a  charter.  In  Irvin  v. 
The  Turnpike  Ccmpany,  2  Penn.  466  [23  Am.  Dec.  53],  it  was 
ruled  that  the  benefit  which  would  incidentally  result  to  the 
property  of  stockholders  near  the  proposed  route  of  a  turnpike 
road  does  not  enter  into  their  contract  of  subscription  as  a  part 
of  its  consideration;  and  that  they  engage  in  the  enterprise 
necessarily  subject  to  the  power  of  the  legislature  to  change  the 
route  for  the  public  good,  when  the  contrary  has  not  been  stip- 
ulated in  the  act  of  incorporation.  Now  an  act  to  incorporate 
a  company  for  purposes  of  slack-water  navigation,  is  as  essen- 
tially of  a  public  nature,  as  is  an  act  to  incorporate  a  company  for 
the  purpose  of  making  a  turnpike  road.  In  this  instance,  then, 
what  has  the  legislature  of  Pennsylvania  done?  It  has  not 
pretended  to  take  away  any  corporate  franchise,  or  to  impinge 
upon  any  right  before  granted.  That  is  not  pretended.  On  the 
contrary,  it  has  enlarged  a  corporate  privilege.  But  the  exer- 
cise of  it,  it  is  alleged,  may  plunge  the  company  into  an  expense 
not  originally  contemplated.  What  of  that?  The  defendant  is 
not  bound  to  contiibute  to  it  beyond  the  amount  of  his  original 
subscription,  and  as  to  that,  his  contract  remains  the  same.  But 
it  is  said  that  by  taking  off  the  limitation  of  the  company's  ex- 
penditure, the  legislature  has  altered  its  power  to  incur  respon- 
sibility for  greater  damages  than  it  otherwise  could  have  done. 
In  that  lies  the  fallacy.  The  legislature  has  not  made  it  incum- 
bent on  the  company  to  use  the  additional  privilege  granted  to 
it;  but  has  left  the  use  of  it  to  its  discretion.  It  may,  in  fact, 
never  use  it,  and  whether  it  shall  do  so,  will  depend  on  the  voli- 
tion of  the  defendant's  corporate  agents,  the  president  and 
managers,  by  whose  acts  he  is  necessarily  to  be  bound  as  hia 
own,  even  in  the  acceptance  of  a  modification  of  the  charter  for 
the  public  good,  provided  it  do  not  extend  to  a  change  of  the 
structure  o:f  the  association,  as  was  attempted  in  the  Indiana 
and  Ebensburg  Turnpike  v.  Phillips,  2  Penn.  184,  where  the  origi- 
lud  corporation  was  broken  up,  and  the  subscribers  to  its  stock 
were  apportioned  according  to  an  arbitraiy  line  of  demarcation 
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as  regarded  their  residence,  and  transferred  to  the  one  or  the 
other  of  two  distinct  corporations  erected  on  its  mins.  To  do 
that  was  declared  to  be  beyond  the  legislative  power.  On  any 
other  principle  than  that  of  Irvin  t.  The  TwmpUce^  already 
quoted,  no  improTement  in  the  plan  of  a  public  work  once 
begun,  could  be  made  without  cutting  loose  the  corporators  from 
their  subscriptions,  and  resolving  the  corporation  into  its  prim- 
itive elements.  Such  improvements  or  alterations  are  frequently 
made,  and  subscriptions  to  the  stock  are  consequently  in  subor^ 
dination  to  the  practice.  At  all  events,  it  is  sufficient  for  the 
argument  that  the  constitutional  restriction  has  been  restrained 
by  the  ultimate  tribunal  to  interference  directly  with  the  terms 
of  the  contract,  and  not  merely  with  its  incidents. 

The  mistake  of  the  corporate  name  in  giving  notice  of  the  call 
on  the  stockholders  for  their  installments,  was  immaterial.  Notioe 
of  such  a  call  is  necessary  only  to  subject  them  to  the  penalty 
of  two  x>er  cent,  a  month  for  defaiQt  of  payment;  not  to  found 
an  action  for  the  principal,  which  may  be  demanded  on  the  foot 
of  the  call  without  notice  of  it.  Here,  the  action  is  for  the  two 
installments  due,  while  a  demand  of  the  penalty  is  waived. 

The  plaintiff  has  sued  by  the  original  corporate  name,  which 
it  bore  at  the  date  of  the  contract,  and  not  by  the  name,  mod- 
ified by  a  supplemental  act,  which  it  bore  at  the  inception  of  the 
suit;  but  in  the  state  of  the  case  presented  by  the  record,  the 
variance  is  immaterial;  for,  to  take  advantage  of  it,  it  must  be 
pleaded  in  abatement,  as  every  other  misnomer  must.  It  was, 
indeed,  said  by  Chief  Justice  Treby,  in  Britton  v.  Oradon^  1  Ld. 
Baym.  119,  that  a  judgment  against  a  corporation  by  a  wrong 
name  is  void;  on  which  it  is  remarked  in  Kyd  on  Corporations,  285, 
that ''  it  is  indeed  true  that  in  most  of  the  cases  where  the  ques- 
tion of  misnomer  of  a  corporation  has  been  agitated,  it  has  arisen 
on  a  special  verdict;  but  I  apprehend  that  where  a  corporation 
have  taken  no  advantage  of  a  variance  from  their  name,  either 
by  plea  or  at  the  trial,  they  can  not  arrest  the  judgment  on  that 
account."  Surely  the  rule  must  be  the  same  where  the  corpora- 
tion is  plaintiff.  It  seems,  however,  that  if  the  variance  be  ap- 
parent in  the  entry  of  the  judgment,  it  may  be  error;  as  in 
Healings  v.  The  Mayor ^  CommonaUy,  and  Gitixens  of  London^ 
Cro.  Car.  574,  where  the  judgment  was  that  the  mayor,  com- 
monalty, and  citizens  should  recover  their  debt  and  costs  to  the 
same  mayor  and  commonalty  adjudged  (omitting  the  word 
citizens),  it  was  held  to  be  error.  But  as  there  is  no  such  dis- 
crepancy in  the  record  before  us,  which  contains  but  one  des- 


Digitized  by 


Googit 


Sept.  1841.]  McCoMBS  v.  McKennan.  505 

ignation  of  the  plaintiff  throughout,  there  is  no  room  in  the 
case  even  for  this  sharp  distinction;  and  the  exception  that  the 
court  ought  not  to  have  rendered  judgment  on  the  yerdict^  is 
not  sustained. 
Judgment  affirmed.  • 

Laws  Impaibino  Oblioation  of  Contract.  See  the  note  to  Chthm  v. 
Stonington,  10  Am.  Dec.  131;  as  to  statute  divesting  powers  of  a  corporation, 
see  MojUpeUer  Academy  v.  Oeorge,  33  Id.  585,  and  cases  cited  in  the  note. 

Ck>BPORATioN  IS  NOT  Bequirsd  TO  Pbovs  ITS  Inoobpobation  Under  a 
plea  of  the  general  issue:  Prince  v.  Commercial  Bank  qf  ColumlntB,  34  Am. 
Deo.  773;  a  defendant  in  an  action  by  a  corporation  must  plead  its  non-exist- 
ence inabatement  to  entitle  him  to  call  for  proof  thereof:  Penobscot  B.  Cor- 
porcUum  v.  Lamaon,  33  Id.  656,  and  cases  cited  in  the  note. 

Ths  frinoipal  oasb  HAS  BESN  CITED  to  show  that  uoticc  of  a  call  on  stock 
holders  to  pay  the  amount  of  their  subscriptions  is  not  necessary  prior  to 
commenciDg  au  action  for  the  amount  due,  although  such  notice  would  be 
required  in  order  to  subject  the  stockholder  to  the  penalty  for  non-payment» 
in  OruJbb  v.  Mahiming  Nov,  Co,,  14  Pa.  St  305;  also  in  Bheem  v.  NaugaMuk 
Wheel  Co.,  33  Id.  363,  and  Fritz  v.  Commissioners,  17  Id.  135,  upon  the  point 
that  a  misnomer  of  a  corporation  plaintiff  can  be  taken  advantage  of  only  by 
a  plea  in  abatement.  TJpon  the  proposition  that  the  obligation  of  the  con- 
tract of  a  corporation  with  a  subscriber  to  its  stock  is  not  impaired  by  a  law 
extending  the  powers  and  privileges  of  the  corporation  in  accordance  with 
the  original  design  and  objects  of  its  organization,  the  principal  case  is  cited 
in  Everhart  v.  Philadelphia dt  West  Chester  B.  B.  Co.,  28  Id.  353;  so  a  change 
in  the  line  of  location  of  a  railroad  will  not  enable  a  stockholder  to  set  up  as 
a  defense  to  an  action  for  his  subscription,  that  he  subscribed  upon  oondition 
that  the  road  should  be  located  as  originally  projected:  P.  4s  8,  B.  B.  Co.  ▼• 
Biggar,  34  Id.' 455;  P.  A  8.  B.  B.  Co.  v.  Woodrow,  8  Phila.  271. 


MoCoMBS  u  MoKennan. 

[2  Watts  axd  Ssbokaivt  ,  216.] 

Plaob  or  Delivbrt  of  Articles  Stipulated  in  Sealed  Contract  Is  a 
condition  precedent  merely,  imposed  upon  the  party  bound,  which  may 
be  waived  by  the  party  entitled  to  its  performance  without  producing 
any  alteration  of  the  original  contract. 

Agreement  to  Accept  Delivery  at  a  Place  other  than  that  Specified 
in  the  original  contract  does  not  constitute  a  new  contract. 

Covenant  mat  be  Sustained  upon  a  Contract  under  Seal  notwith- 
standing by  subsequent  consent  of  the  parties  the  place  at  which  the  iirti- 
des  called  for  were  to  be  delivered  was  altered,  and  performance  nuiy  be 
shown  by  evidence  of  a  delivery  at  the  place  agreed  upon. 

Upon  a  Contract  to  Deliver  Articles  at  a  Particular  Time  and 
place  for  a  specified  price,  the  party  bound  thereby,  after  making  deliv- 
ery in  the  manner  agreed  upon,  if  the  price  be  not  paid,  may  remove  the 
articles  and  resell  them,  and  may  recover  upon  the  original  contract  as 
for  a  breach  thereof. 
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A  Recovery  is  not  Defeated  by  the  Aoceptakce  by  the  Contkactob 
of  a  portion  of  the  consideration,  prior  to  the  removal  and  sale  by  him  of 
the  articles  delivered. 

^Ibasure  of  Damages  is  the  Difference  between  the  Contract  Price 
and  the  sum  for  which  the  articles  were  sabsequently  sold. 

Covenant.  This  action  was  upon  a  sealed  agreement  by  which 
the  plaintiff  bound  himself  to  deliver  to  the  defendant  two  hun- 
dred bushels  of  clover-seed,  at  the  town  of  Indiana  or  at  the 
city  of  Pittsburgh,  or  one  hundred  bushels  at  each  locality,  on 
or  before  the  first  of  February,  1839.  The  defendant  agreed  to 
pay  fifteen  dollars  per  bushel  at  the  time  of  delivery.  After 
fifty-five  bushels  had  been  delivered  at  Pittsburgh,  the  defend- 
ant agreed  to  receive  the  residue  at  Indiana,  which  the  plaintiff 
accordingly  delivered  at  that  place  within  the  time  specified. 
The  defendant  made  payments  as  follows:  Upon  the  twenty- 
ninth  of  January,  1839,  seventy-five  dollars,  and  upon  the  four- 
teenth of  February  following,  seventy-two  dollars  and  fifty 
cents.  No  other  payments  being  made,  after  demand,  the 
plaintiff  removed  the  seed  and  sold  it  for  the  sum  of  eleven  dol- 
lars and  fifty  cents  per  bushel.  Verdict  and  judgment  for 
plaintiff. 

Mahon,  for  the  plaintiff  in  error. 

Van  Amringe,  for  the  defendant  in  error. 

By  Court,  Sergeant,  J.  The  first  error  assigned  is  in  the  an- 
swer of  the  court,  that  imder  the  evidence  the  action  might  be 
maintained  on  the  sealed  contract.  The  defendant  contends 
that  the  conti-act  had  been  subsequentiy  varied  by  the  agreement 
of  the  parties,  that  the  residue  of  the  seed  should  be  delivered 
at  Indiana  instead  of  Pittsburgh;  and  therefore  the  plaintiff's 
action  should  have  been  assumpsit  on  the  new  contract,  and  not 
covenant  on  the  original  one.  We  think,  however,  the  true 
principle  is  stated  in  the  charge  of  the  court,  that  this  was  not 
so  much  an  alteration  of  the  original  contract,  as  a  waiver  or 
dispensation  on  the  part  of  the  defendant,  of  certain  things  to 
be  done  by  the  plaintiff,  which  were  conditions  precedent  to  be 
performed  by  him.  If  a  party  agrees  to  accept  the  thing  to  be 
delivered  at  another  time  or  place  than  that  stipulated,  a  per- 
formance of  this  by  the  other  party  is  equivalent  to  a  perform- 
ance of  the  original  imdertaking.  It  imposes  no  new  duty  on 
the  defendant;  he  merely  acceptis  as  performance  by  the  plaintiff 
that  which  would  not  otherwise  have  been  so;  and  the  defend- 
ant's liabilities  on  the  original  contract  remain  the  same. 
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The  second  error  assigned  is  in  the  charge  of  the  court  below, 
that  the  removal  of  the  clover-seed  did  not  amount  to  an  aban- 
donment of  the  contract,  and  is  not  fully  answering  said  point. 
The  removal  of  the  clover-seed,  after  the  defendant  had  failed 
to  comply  with  his  bargain,  was  no  abandonment  of  the  contract 
by  the  plaintiff.  He  was  not  bound  to  keep  it  where  it  was,  and 
let  it  i)eriflh,  or  wait  the  rise  and  fall  of  the  markets.  If  he 
took  it  away  for  the  benefit  of  all  concerned,  for  the  purpose  of 
fairly  selling  it  for  the  best  price  that  could  be  got  for  it,  it  was 
no  more  than  he  had  a  right  to  do,  and  was  perhaps  incumbent 
on  him  to  do,  as  the  defendant  had  shown  his  inability  or  in- 
disposition to  receive  it  on  the  terms  stipulated. 

The  third  error  assigned  is,  in  the  statement  of  the  court,  that 
the  receipt  of  money  on  the  contract  before  and  after  the  first  of 
February,  did  not  preclude  the  recovery  of  damages.  If  the 
defendant  has  violated  his  contract  to  the  injury  of  the  plaint- 
iff, his  partial  payments  of  small  sums  of  money,  before  or  after 
the  time  when  the  contract  was  broken,  can  not  take  away  this 
right  of  the  plaintiff  to  indemnity,  unless  there  was  some  stip- 
idation  or  agreement  by  the  plaintiff  at  the  time  of  payment 
that  it  should  have  that,  effect,  or  the  plaintiff  accepted  the 
money  on  that  condition,  and  gave  up  his  claim  to  damages. 
Of  this  there  was  no  proof,  and  therefore  all  the  defendant 
could  claim  was  a  credit  for  these  sums  in  the  settlement  of  the 
damages,  which  he  appears  to  have  received. 

The  fifth  error  is  in  stating  that  the  measure  of  damages 
would  be  the  difference  between  the  contract  price  of  seed  and 
the  price  it  subsequently  sold  for.  To  this,  however,  the  court 
added,  provided  that  sale  was  made  banajide  and  to  the  best  ad- 
vantage of  all  concerned,  and  that  the  jury  are  not  bound  by 
this  rule,  if  they  can  find  another  more  in  accordance  with  the 
justice  of  the  case.  And  this  appears  to  be  the  same  kind  of 
direction  which  was  given  in  the  case  of  Andrews  v.  Hoover,  8 
Watts,  239,  and  approved  by  this  court;  and  also  in  Girard  v. 
Taggart,  5  Serg.  k  E.  32  [9  A^i.  Dec.  327].  A  resale  is  a  usual 
mode  to  ascertain  the  difference  between  the  contract  price  and 
the  value  of  the  article  when  the  vendee  refuses  to  accept  it. 
But  it  is  not  the  only  mode,  nor  even  when  it  takes  place,  is  it 
decisive.  The  jury  may,  as  was  the  case  here,  have  evidence  of 
other  kinds  to  show  the  value,  and  are  to  judge  in  the  best  man- 
ner they  can  from  the  whole  case.  The  law  lays  down  no  one 
mode  as  the  exclusive  one  for  settling  the  value  of  an  article  in 
market,  at  or  about  a  given  time;  it  is  a  matter  to  be  left  to  the 
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juij  on  the  eyidence,  and  that  seems  tx>  be  the  principle  of  the 
cases. 
Judgment  afi&rmed. 

Besalb  bt  Vemdob  apteb  Rbfctsal  bt  Vbndeb  to  Pebform  ma  Con- 
tbact:  See  West  v.  Ounningham^  33  Am.  Deo.  300,  and  note. 

Stipulation  bt  Pabol  Waivino  Perfobbianoe  of  Pabt  of  a  covenant 
is  not  an  alteration  of  a  sealed  agreement:  SavocUl  v.  Bader,  24  Pa.  St.  285; 
McOrann  v.  North  Lebarum  /?.  B.  Co.,  29  Id.  91;  but  if  the  modification  by 
parol  is  in  relation  to  some-  paJrticular  matter  essential  to  the  defendant's  lia- 
bility upon  the  original  agreement,  the  latter  will  be  treated  as  abandoned, 
and  the  form  of  the  action  in  that  case  is  assumpsit:  Lehigh  Coal  cuid  Nav, 
Co,  V.  Harlan,  27  Id.  442.  The  alteration  must  be  such  as  to  constitute  a 
new  contract:  McManua  v.  Caasidy,  66  Id.  (260;  in  all  of  which  the  princi- 
pal case  is  cited. 


Ghambebs  v.  Bedell. 

[2  Watss  axd  Skbobamt,  225.] 

OwNSB  OF  A  Chattel  wbonofitllt  Taken  from  ms  Possession  and 
placed  upon  the  land  of  another,  may  lawfully  enter  and  retake  it,  and 
is  not  liable  even  for  nominal  damages  for  so  doing. 

MiSDiBBcnoN  OF  THE  JuBT  UPON  AN  Abstbact  Mattbb  which  18  ren- 
dered wholly  immaterial  by  a  correct  instruction  upon  another  matter 
decisive  of  the  cause,  constitutes  no  ground  upon  which  to  reverse  a 
judgment  in  favor  of  the  party  in  whose  behalf  the  instructions  were 
given. 

Trespass  quare  clau»um  fregii.  The  parties  were  owners  of 
adjoining  tracts  of  land,  and  disputed  about  their  partition  line. 
The  plaintiff  cut  a  quantity  of  timber  from  the  land  in  dispute 
and  conveyed  it  to  a  portion  of  his  own  land.  The  defendant 
entered  and  hauled  it  away.  It  was  shown  clearly  that  the 
land  where  the  rails  were  cut  belonged  to  the  plaintiff.  The 
lower  court  instructed  the  juiy  that  whether  the  land  belonged 
to  the  plaintiff  or  not  he  was  at  least  entitled  to  recover  nominal 
damages,  but  that  as  the  evidence  conclusively  established  the 
plaintiff's  title,  he  was  entitled  to  recover  the  value  of  the  prop- 
erty taken  and  damages. 

McCandless,  for  the  plaintiff  in  error. 

Van  Amringe,  (xmtra. 

By  CouBT.  It  is  certain,  that  if  the  chattel  of  one  man  be  put 
upon  the  land  of  another  by  the  fault  of  the  owner  of  the  chattel, 
and  not  by  the  fault  or  with  the  connivance  of  the  owner  of  the 
land,  the  owner  of  the  chattel  can  not  enter  to  retake  it;  but  that 
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if  it  be  put  there  without  the  fault  or  consent  of  either  party,  the 
owner  of  the  chattel  may  enter  and  take  it  peaceably,  after  de- 
mand and  refusal  of  permission,  repairing,  however,  any  dam- 
age which  may  be  occasioned  by  his  entry.  So,  also,  where  the 
parties  are  in  equal  de&ult,  for  instance,  by  omitting  to  repair 
a  partition  fence,  by  reason  of  which  the  cattle  of  the  one 
happens  to  stray  into  the  close  of  the  other.  But  all  the  books 
agree,  that  where  a  chattel  escapes  from  the  possession  of  its 
owner  by  his  consent,  exdusiye  negligence,  or  other  default, 
he  can  not  pursue  it  into  the  close  of  another,  without  becom- 
ing a  trespasser  by  his  entry;  but  that  he  may  lawfully  enter 
and  retake  his  property,  where  it  has  been  wrongfully  taken  or 
receiyed  by  the  owner  of  the  land. "  Now,  if  the  property 
in  the  rails  in  question  had  been  in  the  defendant,  the 
plaintiff  who  had  piled  them  on  his  land,  could  not  have  recov- 
ered eyen  nominal  damages  for  the  defendant's  entry  to  remoye 
them;  and  in  this  respect  the  direction  would  have  been  wrong. 
But  it  was  in  clear  and  uncontradicted  proof,  that  the  defendant. 
Chambers,  had  not  eyen  a  colorable  title  to  the  land  where  the 
rails  were  grown,  and  made,  and  consequently  not  eyen  a  color- 
able 4dtle  to  enter  on  the  plaintiff's  land  in  order  to  carry  them 
away;  and  the  inaccuracy  of  the  charge  in  this  abstract  particu- 
lar, was  therefore  immateriaL 
Judgment  affirmed. 

Owner  of  Lakd  is  not  Liable  in  Trsspass  for  catting  and  oMrying 
away  the  grass  of  another  who  is  wrongfully  in  possession  of  it:  Bame$  y. 
Dean,  30  Am.  Dec.  346  and  note. 


Bolton  v.  Hamilton. 

[2  WaTTB  AMD  SXBOXAMt,  294.) 
EXOUTSITB  POB8XSSION  BT  OnB    TeKANT  IN  Ck)MH0N  AND    BbCEIFT  OF  THS 

RsNTS  AND  Pboftts  of  the  common  land  for  a  great  length  of  time,  is  not 
sufficient  to  create  a  legal  presumption  of  the  actual  ouster  of  a  co- 
tenant. 
Whether  an  OtrsTSB  Results  from  such  Possession  and  occupancy  is 
a  question  of  fact  to  be  determined  by  the  jury. 

Ejeotment.  The  jury  was  instructed  at  the  trial  to  the  effect 
that  the  exclusive  and  peaceable  enjoyment  of  common  land  for 
fifty  years,  as  shown  in  this  case,  by  a  co-tenant,  is  sufficient 
to  create  a  presumption  of  the  ouster  of  another  co-tenant,  and 
to  give  the  former  a  perfect  and  indisputable  title. 
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Alden  and  Durdop,  for  the  plaintiff  in  error. 

McKennan,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  It  is,  perhaps,  not  to  be  maintained 
that  a  jury  is  bound  to  raise  a  legal  presumption  of  ouster  from 
an  exclusive  actual  possession  by  a  tenant  in  common  for  tweniy- 
one  years,  though  it  is  indicated  as  the  opinion  of  the  court  in 
Meliaffy  v.  Dobbs,  9  Watts,  363.  The  matter  was  perhaps  not 
very  clearly  stated  by  the  judge  in  that  case;  but  the  design  was, 
to  put  the  decision  of  the  point  on  the  basis  of  Frederick  v. 
Oray,  10  Serg.  &  R.  182,  in  which  it  was  held  that  the  posses- 
sion of  a  tenant  in  common  is  to  be  deemed  adverse  from  the 
time  he  exclusively  claimed  the  whole;  and  so  the  law  was  laid 
down  in  PhiUipsY.  Gregg,  10  Watts,  158,  with  this  qualification, 
that  his  claim  appears  to  have  been  indicated  by  some  unequivo- 
cal act,  which  is  perhaps  the  true  criterion.  In  Frederick  v. 
Oray,  it  was  held  sufficient  that  a  claim  of  exclusive  ownership 
was  manifested  by  the  occupant's  acts;  yet  such  acts  ought 
so  necessarily  and  notoriously  to  import  a  claim  of  exclusive 
right,  as  to  apprise  the  co-tenant  of  the  nature  and  existence  of 
it.  Thus  in  Law  v.  Patterson,  1  Watts  &  S.  186,  the  land  was 
purchased  and  paid  for  by  the  co-tenant  in  possession;  and  he 
had  not  only  taken  all  the  profits  of  it  to  himself,  but  had  let  it, 
and  exercised  all  the  usual  acts  of  exclusive  dominion  over  it, 
under  the  immediate  eye  of  his  co-tenant,  who  lived  in  the 
neighborhood,  and  whose  plaim  to  ownership  in  common  rested 
only  upon  the  fact  that  his  name  was  f oimd  as  a  grantee  in  the 
deed.  And  perhaps  the  decision  of  the  court  in  Bart  v.  Oregg, 
10  Watts,  190,  went  no  further,  though  it  contains  a  dictum 
that  a  claim  of  exclusive  right,  attended  by  a  receipt  of  all  the 
profits,  is  insufficient  to  let  in  a  presrunption  of  ouster — a  posi- 
tion not  easily  maintainable  against  the  preceding  decisions,  or 
that  in  Doe  v.  Frosser,  Cowp.  217.  It  seems  to  be  admitted  by 
the  opinion  of  the  court,  in  Hart  v  Oregg,  that  claiming  the 
whole,  and  denying  possession  to  the  co-tenant,  as  the  law  was 
held  in  Doe  v.  Bird,  11  East,  49,  would  have  that  effect;  but  it 
is  hard  to  perceive  a  substantive  difference  between  such  a  denial 
and  a  claim  of  exclusive  right.  The  one  is  perhaps  implied  by  the 
other,  and  the  difficulty  has  regard  to  the  notoriety  of  the  act 
by  which  the  assertion  of  right  is  to  be  proclaimed.  Still,  the 
judge  below  went  too  far  in  directing  that  a  receipt  of  profits 
merely,  may  be  sufficient  to  found  a  legal  presumption  of  actual 
ouster.     Such  a  receipt,  for  a  great  length  of  time,  may  indeed 
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raise,  not  a  legal  but  a  natural  presumption  of  it,  passing  with 
the  jury  for  what  it  is  worth,  and  operating  no  further  than  it 
happens  to  produce,  actual  conviction  of  the  fact,  as  it  was  allowed 
to  do  in  NicJde  v.  McFarlane,  3  Watts,  167,  where  it  was  ruled 
that  the  jury  were  not  bound  to  presume  an  ouster  from  an  el- 
clusiye  possession  of  sixty  years,  even  though  the  parties  had 
not  stood  in  the  relation  of  tenants  in  common.  When  the 
cause  goes  to  another  trial,  therefore,  it  will  be  for  the  jury  to 
say  whether  they  ought  to  believe,  from  lapse  of  time  merely, 
that  the  plaintiffs  or  their  ancestor  had  parted  with,  or  lost  their 
title. 

The  judgment  is  therefore  reversed  and  a  venire  de  novo 
awarded. 

Httston,  J.,  dissenting. 

Possession  bt  0ns  Tenant  in  common  is  not  Advsbsx  to  his  oo-teoant 
onleas  accompanied  by  some  specific  acts  indicative  of  an  intent  to  hold  ad- 
versely: Phillips  V.  Oregg,  36  Am.  Dec.  158;  nor  does  the  possession  of  a 
tenant  in  common  and  perception  of  the  rents  and  profits  amount  to  an 
ouster  of  a  co-tenant:  Hart  v.  Oregg,  Id.  166.  In  the  notes  to  these  cases 
many  others  are  cited  upon  this  subject.    See  also  Watson  v.  Oregg,  Id.  176. 

The  principal  case  is  cited  upon  the  point  that  to  constitute  an  ouster  of 
a  co-tenant,  the  perception  of  the  profits  must  be  accompanied  by  a  claim  of 
exclusive  right,  or  other  proof  of  adverse  possession,  in  Calhoun  v.  Cook^  9  Pa. 
8t  227:  Wilson  v.  CoUishaw,  13  Id.  277;  Susquehanna  Coal  Co.  t.  Quick,  61 
Id.  340. 


CoFFMAN  V.  Hampton. 

[Q  Watts  and  Sbbokamt.  877.] 

Docket  of  a  Justiob  of  the  Peace  is  the  Best  Evidence  of  the  proceedings 
had  in  an  action  before  him,  and  of  the  nature  and  cause  thereof,  and 
parol  evidence'  is  not  admissible  to  vary  or  contradict  it. 

CouBT  MAT  Chaboe  THAT  THE  Infekence  TO  BE  DERIVED  from  an  arrange 
ment  between  a  constable  and  a  purchaser  at  a  sale  imder  execution,  by 
which  the  latter  agreed  to  settle  the  following  day  for  the  price  bid  for 
the  articles,  is,  that  the  intention  of  such  arrangement  contemplated  a 
delivery  of  the  goods  by  the  constable  at  such  time,  and  a  payment 
therefor  of  the  sum  bid,  by  the  purchaser. 

Constable's  Ck>STs  and  Chaboes  for  Keeping  the  Property  up  to  the  time 
stipulated  for  payment,  become  part  of  the  tertns  of  the  sale,  for  which 
the  purchaser  is  liable. 

Failure  of  Pxtrchaser  to  Make  or  Offer  Payment  within  the  time 
agreed,  is  a  default  upoif  his  contract,  for  which  he  is  liable. 

Vendor  may  Resell  after  Default  of  purchaser  in  paying  the  sum  bid 
by  him  for  goods  within  the  time  agreed. 

Purchaser  is  Liable  for  THB.Ck>NSTABL£*s  Ck)STs  and  Cuaboss  in  ad- 
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dition  to  the  purchase  price  offered  at  the  prior  sale,  if  the  proceeds  of 
the  resale  are  not  sufiSdent  to  cover  the  entire  amount. 

TxKDXB  OF  PuscBASB  Pbics  ajter  DEFAULT  hy  failure  to  make  pay- 
ment at  the  time  agreed  upon,  is  insufficient  unless  the  costs  and  ex- 
penses of  the  vendor  in  taking  care  of  the  property  up  to  that  time  he 
also  tendered. 

PuBCHASEB  AT  CoNSTABLB*s  Salx  CAN  NOT  Set  Off  in  an  action  against 
him  to  recover  a  deficiency  after  a  resale,  a  claim  against  the  constable  for 
rent  due  him  as  landlord  from  the  defendant  in  the  former  suit,  whose 
goods  in  the  hands  of  the  constable  or  the  proceeds  of  the  sale  thereof 
it  is  insisted  are  liable  for  its  pajrment. 

Debts  oa  Demands  to  Constitute  a  Set  off  must  be  due  in  the  same 
right. 

Where  upon  a  Sale  at  Auction  of  Nuhebous  Articles  of  personal 
property  the  purchaser  is  given  the  option  of  choosing  from  a  quantity, 
a  specific  amount,  the  privilege  being  sold  as  successive  **  choices,*'  it  be- 
comes incumbent  upon  the  purchaser  to  make  his  choice  forthwith.  He 
can  not  take  advantage  of  his  own  neglect  to  do  so  to  avoid  his  liability 
upon  the  purchase. 

Though  in  an  Action  against  a  Vendee  to  re.cover  the  sum  due  upon 
a  sale,  the  usual  mode  of  ascertaining  the  measure  of  damages  where 
there  has  been  a  resale,  is  the  difference  between  the  price  first  offered 
and  that  for  which  the  goods  were  eventually  sold,  yet  the  jury  are  not 
bound  by  this  mode  of  estimation  if  they  can  discover  any  other  mors 
agreeable  to  the  truth. 

Sale  at  Auction  of  Numerous  Articles  of  Personal  Propertt  con- 
stitutes but  one  entire  contract  though  the  ari;icles  are  separately  struck 
off  at  different  prices. 

Assumpsit.  The  plaintiff,  Hampton,  as  constable,  brought 
this  action  to  recover  of  defendant  the  sum  of  two  dollars  and 
twenty-five  cents,  deficiency  after  a  resale  of  goods  brought  by 
the  defendant  at  a  prior  sale  under  execution,  for  which  he  after- 
ward neglected  to  pay.  Plea,  rum  assumpsit.  The  defendant 
also  pleaded  as  a  set-off,  a  certain  debt  for  rent  due  to  him  from 
the  defendant  in  the  action  in  which  the  execution  upon  which 
the  sale  was  made,  was  issued,  alleging  that  the  goods  seized 
under  the  writ  of  execution  were  upon  the  land  of  defendant 
in  possession  of  his  tenant,  and  that  the  plaintiff,  before  making 
the  return  upon  the  writ,  had  notice  of  these  facts,  by  which  it 
was  claimed  he  became  liable  to  the  defend^t  to  the  extent 
of  the  goods  levied  upon.  A  large  number  of  articles  were 
separately  disposed  'of  at  the  execution  sale  at  which  the  de- 
fendant was  a  purchaser.  Among  others,  a  lot  of  hogs  were 
sold  at  so  much  per  choice,  for  first,  second,  and  third 
choice,  etc.,  out  of  the  entire  lot.  The  defendant,  for  the  pur- 
pose of  showing  the  cause  of  action  in  the  suit  as  brought 
in  the   justice's   court,  had  the  .justice  sworn  as  a  witness^ 
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when  plaintiff  objected  upon  the  ground  that  the  docket  of  the 
justice  was  the  best  evidence.  The  objection  was  sustained.  It 
was  shown  that  the  defendant  had  been  a  bidder  for  the  articles 
mentioned,  and  at  the  conclusion  of  the  sale,  a  portion  of  the 
property  having  been  struck  off  to  him,  he  stated  that  he  had 
not  any  money  with  him,  but  would  meet  the  constable  on  the 
following  day  and  settle  with  him.  The  constable  in  the  mean 
time  retained  possession  of  the  property.  The  sale  occurred  on 
the  twenty-fifth  of  October,  1839.  The  goods  were  resold  by 
the  constable  subsequently,  defendant  having  failed  to  make 
payment.  Upon  the  day  of  the  second  sale  the  defendant  ten- 
dered the  amount  of  his  bid,  but  refused  to  pay  the  costs  in- 
curred in  taking  care  of  the  property  in  the  mean  time.  The 
goods  brought  more  upon  the  second  sale  than  upon  the  first, 
but  did  not  bring  enough  to  discharge  the  costs  claimed,  within 
the  sum  heretofore  mentioned.  The  cause  was  brought  up  upon 
the  following  assignment  of  errors:  1.  The  court  erred  in  re- 
fusing to  permit  the  justice  before  whom  the  suit  was  originally 
brought,  to  testify  as  to  what  the  plaintiffs  cause  of  action  was 
before  him;  2.  In  refusing  to  permit  the  justice  to  state  whether 
his  docket  set  forth  the  cause  of  the  action  correctly;  3.  In 
charging  that  the  articles  remained  in  the  possession  of  the 
plaintiff,  after  the  sale,  under  an  arrangement  to  meet  at 
his  house  the  following  day  for  the  purpose  of  settlement, 
"  which  was,  to  receive  the  money  on  the  one  side,  and -the  pos- 
session of  the  goods  upon  the  other;"  4  and  5.  In  charging 
that  if  the  parties  agreed  to  meet  for  the  purpose  of  mak- 
ing payment  and  delivezy,  that  was  a  sufficient  offer  or 
notice  of  readiness  to  deliver  to  satisfy  the  rule  of  law;  G.  In 
leaving  it  to  the  jury  to  determine  whether  a  neglect  to  make  an 
offer  of  payment  until  the  day  of  resale  (November  5),  coiQd 
render  him  liable  in  damages;  7.  In  leaving  it  to  the  jury  to  de- 
termine whether  there  was  any  refusal  on  the  part  of  defendant 
to  pay  for  the  goods,  the  evidence  of  the  tender  of  November  5 
being  uncontroverted;  8.  In  charging  that  if  there  was  no  offer 
on  the  part  of  defendant  to  pay  for  the  goods,  plaintiff  was  en- 
titled to  recover;  9.  That  the  charge  of  the  court  was  ambiguous 
and  unintelligible;  10.  In  charging  that  "  the  usual  standard  of 
damages^in  such  cases  where  there  has  been  a  resale,  as  here,  is 
the  difference  between  the  first  bid  and  the  price  for  which  the 
goods  eventually  sold.  This  is,  perhaps,  the  safest  measure,  but 
the  juiy  may  adopt  any  other  if  they  can  find  one;"  11.  In 
directing  that  the  costs  and  expenses  of  plaintiff  in  taking  care 
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of  the  property  were  a  proper  subject  of  conaicleration  in  esti- 
mating the  damages;  12  and  13.  In  instructing  the  jury  that  the 
defendant  could  not  avail  himself  of  the  set-off  pleaded;  14.  In 
refusing  to  charge  that  the  contract  of  defendant  was  not  com- 
plete until  he  had  been  notified  to  make  his  selection  of  the 
articles  sold  by  choice ;  15.  Covered  by  the  fourth  and  fifth  points; 
16.  In  refusing  to  charge  that  the  contract  was  not  proved  as 
stated,  in  that  the  several  purchases  of  defendant  were  sued 
upon  as  one,  instead  of  distinct  contracts.  Verdict  and  judg- 
ment for  plaintiff. 

LeioiSy  for  the  plaintiff  in  error. 

Darlington,  contra. 

By  Oourt,  Seboeant,  J.  First  and  second  errors.  The  court, 
we  think,  were  right  in  rejecting  the  parol  evidence  of  the  jus- 
tice to  prove  what  the  plaintiff's  cause  of  action  was  before  him. 
The  docket  of  the  proceedings  before  the  justice  showed  explicitly 
that  the  action  was  brought  to  recover  a  deficiency  in  the  sale 
for  account  of  a  former  purchaser.  This  was  the  best  evidence, 
and  parol  evidence  was  not  admissible  to  contradict  or  vary  it. 
So  also  the  court  was  right  in  refusing  the  evidence  of  the  jus- 
tice to  show  whether  his  docket  set  forth  precisely  the  cause  of 
action;  for  that  was  to  be  judged  of  by  the  docket  itself,  and 
not  by  parol  evidence.  Also  for  the  same  reason  whether  the 
cause  of  action  was  or  was  not  for  the  costs  of  the  second  sale. 
The  case  was  before  the  court  on  appeal,  and  the  plaintiff  had 
a  right  to  embrace  in  his  claim  whatever  was  within  the  scope 
of  the  demand  on  the  justice's  docket. 

3.  The  third  error  objects  to  the  inference  by  the  court  from 
the  evidence,  that  an  arrangement  was  made  between  the  parties 
to  meet  next  morning  at  the  house  of  E.  Cktrrigues,  for  the  pur- 
pose of  receiving  the  money  on  one  side,  and  possession  of  the 
goods  on  the  other.  It  is  an  inference,  we  think,  fairly  deduci- 
ble  from  the  evidence,  as  it  is  difficult  to  understand  what  other 
settlement  could  take  place,  considering  the  terms  of  sale  were 
for  cash,  and  that  the  defendant  was  not  then  prepared  to  pay  it, 
but  engaged  to  meet  next  morning  and  settle. 

4,  5.  Nor  is  there  any  thing  in  the  fourth  and  fifth  errors,  be- 
cause Rapp's  testimony  leads  to  the  conclusion,  that  at  the  settle- 
ment next  morning,  the  plaintiff  was  to  deliver  the  goods  on  the 
defendant's  paying  the  cash.  It  is  ordinarily  the  business  of  the 
purchaser  at  auction  for  cash,  to  pay  the  money  and  take  away 
the  goods;  and  the  conditions  of  sale  plainly  imply  that  here; 


Digitized  by 


Googit 


Dec.  1841.]  CJoFPBiAN  v.  Hampton.  515 

for  bj  them  the  purchaser  is  to  pay  the  cash  before  lemoyal  of 
the  goods.  If  he  does  not  show  that  he  offered  to  do  this;  or 
that  the  plaintiff  prevented  it,  it  seems  to  me  the  purchaser  is  in 
default.  If  the  plaintiff  had  the  goods  ready  next  morning,  and 
the  defendant  failed  to  come  and  pay  for  them  and  take  them 
away  (and  there  is  no  evidence  that  he  did)  the  defendant  was 
in  default,  and  without  more  is  liable. 

G.  The  effect  of  the  defendant's  offer  to  comply  before  refusal 
or  neglect  by  him,  is  an  abstract  point  not  applicable  to  this 
case.  There  was  no  proof  of  the  defendant's  calling  to  pay  the 
purchase  money  on  the  morning  after  the  sale,  according  to  his 
agreement,  and  therefore  he  was  from  that  time  in  default. 
TVhether  he  redeemed  himself  by  the  subsequent  tender  on  the 
fifth  of  November,  depends  on  another  question,  whether  he 
then  tendered  enough  to  meet  the  claim  of  the  plaintiff. 

7.  The  averments  in  this  error  are,  in  my  opinion,  not  sup- 
ported by  the  facts.  There  is  evidence  of  a  refusal,  or  what  is 
tantamount,  a  neglect  to  pay  the  cash,  according  to  the  terms  of 
sale,  either  on  the  day  of  sale,  or  the  next  morning  when  the 
defendant  was  to  meet  and  settle.  As  to  the  subsequent  tender 
on  the  fifth  of  November,  it  appears  to  have  been  of  the  amount 
of  the  sale  only;  whereas,  it  ought  to  have  also  embraced  the 
charges  the  plaintiff  had  been  at  in  removing  and  taking  care  of 
the  goods.  ■  The  property  could  not  be  preserved  by  the  plaintiff 
without  some  expense,  as  it  partly  consisted  of  pigs,  and  they 
must  be  fed.  If  the  defendant  was  in  default,  by  not  paying 
according  to  the  conditions  of  sale,  and  in  consequence  thereof, 
the  plaintiff  was  obliged  to  incur  expense  in  taking  care  of  the 
articles  or  removing  them  to  a  secure  and  proper  place,  the  de- 
fendant is  fairly  chargeable  with  this  expense.  The  tender  on 
the  fifth  of  November,  therefore,  was  not  sufficient,  and  the 
plaintiff  was  not  bound  to  accept  it,  but  had  a  right  to  go  on  to 
a  resale.  The  goods,  it  appears,  sold  for  more  than  they 
brought  at  the  first.  If  that  surplus  was  sufficient  to  cover  the 
costs  and  charges  the  plaintiff  had  been  at,  the  defendant  would 
not  be  liable;  whether  it  did,  was  a  question  of  fact  for  the  juiy. 

8.  In  this  I  perceive  no  error. 

9.  10.  The  ninth  I  pass  over,  and  for  the  present  the  tenth. 

11.  The  costs  and  expenses  of  the  plaintiff  in  taking  care  of 
and  supporting  the  property,  were  a  proper  subject  of  considera- 
tion in  estimating  the  damages,  as  I  have  before  said. 

12,  13.  It  is  clear  the  defendant  could  not  set  off  in  this  ac- 
tion to  recover  damages  for  his  failure  to  comply  with  his  bid. 
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a  claim  against  the  plaintiff  for  the  amount  of  rent  due  to  him 
as  landlord,  out  of  the  proceeds  of  sale.  These  claims  are  in 
different  rights;  and  besides,  a  constable  can  not  moTe  in  any 
sphere  but  that  prescribed  by  the  law,  whose  agent  he  is,  and 
from  which  alone  his  authority  is  derived.  In  suing  to  recoTor 
the  amount  of  the  defendant's  bid,  he  represents  in  some  measure 
the  plaintiff  on  whose  execution  he  sold;  and  it  is  from  his  offi- 
cial station  alone,  that  the  relations  between  him  and  the  de- 
fendant have  arisen,  whatever  may  be  the  name  in  which  he 
sues.  In  a  suit  by  the  landlord  against  him,  he  could  not  be 
allowed  to  set  off  the  claim  he  had  for  failing  to  comply  with 
the  bid,  nor  can  the  reverse  be  done.  Public  officers,  on 
grounds  of  policy,  and  for  the  protection  of  suitors,  are  not  al- 
lowed to  mingle  together  the  rights  and  claims  in  different  pro- 
ceedings at  law,  eiiJier  by  their  own  arrangements  or  by  set-off. 
In  Irvnn  v.  Worbman,  3  Watts,  862,  it  was  held  that  a  sheriff, 
in  an  action  for  money  in  his  hands,  can  not  set  off  a  note  given 
by  the  plaintiff  to  his  attorney  in  the  execution,  and  assigned 
by  the  attorney  to  the  sheriff.  So  in  Miles  v.  Hichwine^  2  Bawle, 
199  [19  Am.  Dec.  638],  it  is  said,  two  constables  can  not  agree 
to  set  off  executions  in  their  hands  against  each  other,  inasmuch 
as  such  an  arrangement  would  substitute  the  officer  for  the  de- 
fendant; and  in  Minich  v.  Cozier ,  2  Bawle,  113,  it  is  said  to  be 
agreed  that  a  defendant  in  a  suit  by  administrators,  is  not  per- 
mitted to  set  off  a  debt  due  to  himself  from  one  of  the  admin- 
istrators, altogether  unconnected  with  the  estate  in  right  of 
which  the  suit  is  brought. 

The  specific  answers  of  the  court  involve  no  other  point  ex- 
cept the  second,  which  is  the  fourteenth  error. 

14.  This  is  unsupported.  The  contract  was  complete  when 
the  defendant  bid  off  the  articles  at  auction,  and  became  the 
purchaser  according  to  the  conditions  of  sale.  His  not  perform- 
ing it  by  selecting  the  pigs  was  his  own  default.  He  might 
have  done  it  at  the  time  of  the  sale,  if  he  had  prepared  the  cash, 
or  the  next  morning  when  he  agreed  to  meet  and  settle.  He 
can  not  allege  his  own  neglect,  as  a  reason  why  he  should  be 
exempted  from  responsibility. 

The  tenth  and  sixteenth  errors  remain. 

10.  On  this  subject  the  court  seems  to  do  no  more  than  lay 
down  the  rule  in  Girard  v.  Ihggarty  5  Serg.  &  B.  19  [9  Am.  Dec. 
827],  that  a  resale  is  the  usual  mode  of  ascertaining  the  value, 
but  the  jury  are  not  bound  by  this  mode  of  estimation  if  they 
can  find  another  more  agreeable  to  truth;  a  principle  which  has 
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been  recognized  in  subsequent  cases.  Though  the  language 
used  by  the  court  may  at  first  sight  appear  dubious,  yet,  on 
examination,  this,  we  think,  is  its  fair  interpretation. 

16.  As  to  this,  we  think  the  court  below  were  correct.  The 
point  has  been  decided  in  Mills  t.  Bunty  17  Wend.  336,  in  which 
the  English  cases  were  reviewed;  and  it  was  decided,  that  when 
the  purchase  is  made  at  an  auction  sale  of  goods,  at  one  and 
the  same  time,  and  from  the  same  yendor,  although  the  articles 
purchased  are  numerous,  and  are  struck  off  separately  at  sepa- 
rate and  distinct  prices,  the  whole  constitutes  but  one  entire  con- 
tract; and  the  prices  of  the  different  articles  fixed  on  are  but 
part  and  parcel  of  it.  In  the  decision  and  reasoning  of  the  su- 
preme court  of  New  York  in  this  case,  we  concur,  so  far  as  re- 
spects the  sales  of  personal  properly  at  auction;  and  it  fully 
supports  the  opinion  of  the  court  below. 

Judgment  afiSrmed. 

Rbsals  bt  Vendor  avtsr  Breach:  See  McVombi  ▼.  MeKennany  ante,  505. 

DeICANB  liUST  BE  DlTB  IK  THE  SaHB  RiOHT  TO  Ck)NSnTX7TE  A  SeT-OIF. — A 

debt  due  defendant  and  another  is  not  a  proper  set-off  in  an  action  for  his 
separate  debt:  Biehardaan  y.  St.  Jo9eph  Iron  Co.,  33  Am.  Deo.  460;  see  also 
cases  cited  in  the  note  to  Bunting  v.  Ricks,  32  Id.  699. 

The  principal  case  has  been  cited  and  affirmed  upon  the  foUowing 
points:  Parol  evidence  is  not  admissible  to  contradict  a  justice's  docket: 
Clark  V.  MeComman,  7  Watts  k  S.  471;  Seibert  v.  Kline,  1  Pa.  St.  43;  sale  of 
separate  articles  at  auction  constitutes  an  entire  contract:  Thompkhu  y. 
HasB,  2  Id.  74. 


Pyle  v.  PteNNOOK. 

P  WaXTS  AMD  SSBOBAXT,  890.] 

Iron-bolls  and  the  Plates  CoyariTUTiNo  the  Floor  of  a  Aoluno-iull 
Pass  bt  a  Contetancb  of  the  mill,  though  not  in  reality  attached  to 
the  freehold,  nor  is  it  material  that  the  plates  when  originally  con- 
structed were  not  intended  to  be  used  as  flooring,  if  afterwards  put  to 
that  use. 

Articles  (Contained  in  a  Mill  or  Factory,  which  are  iNDiaPRNSABLi 
thereto,  are  part  of  the  realty. 

Case.  Pennock  assigned  all  his  personal  property  for  the 
benefit  of  creditors.  Subsequently  Pyle  purchased  at  a  sher- 
ijQTs  sale  of  Pennock's  real  estate  *'  the  Laurel  rolling-mill  and 
farm."  At  the  time  of  the  sale,  the  housings  of  the  mill  were 
filled  with  rolls.  There  were  also  other  rolls,  which  had  been 
removed  from  the  housings  and  were  lying  about  loosely.  In 
the  manufacture  of  iron  it  is  usual  to  have  more  rolls  than 
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housings.  The  floor  of  the  bar-iron  mill  was  coTered  wiQi 
plates  of  defective  boiler-iron.  li  is  usual  and  necessary  also, 
in  the  manufacture  of  bar-iron,  that  the  floor  should  be  covered 
with  iron.  These  plates  were  kept  down  by  their  own  weight, 
and  might,  at  any  time,  have  been  removed  without  injury  to 
any  other  part  of  the  building.  The  question  presented  was, 
whether  the  rolls  and  plates  were  real  or  personal  property. 
Judgment  for  plaintiff. 

Darlington  and  MeredWi,  for  the  plaintiff  in  error. 

Lewis  and  DiUingham^  contra. 

By  CotJBT.  The  principle  of  this  case  is  settled  by  Voorhis  y. 
Freeman,  2  Watts  &  S.  116  [ante,  490].  As  regards  the  rolls,  it  is 
that  case  in  terms;  and  as  regards  the  iron  plates,  it  is  stronger 
still.  These  constituted  the  floor  of  the  mill,  and  were,  ac- 
cording to  the  case  stated,  an  indispensable  part  of  it.  It 
surely  would  not  be  thought  that  a  brick  floor  is  not  a  part  of 
the  building,  or  that  the  bricks  would  not  pass  by  a  conveyance 
of  it;  and  the  natui^e  of  the  material  of  which  the  floor  consists, 
can  not  make  a  difference  as  to  the  character  of  the  thing.  Of 
what  importance  can  it  be  whether  the  plates  were  made  for  a 
floor  in  the  flrst  instance,  or  for  something  else?  Stones  quar- 
ried for  the  purpose  of  being  used  in  a  wall,  would  as  readily 
pass  as  a  part  of  the  realty  when  laid  as  a  pavement,  as  if  they 
had  been  otherwise  worked  up  in  the  building.  Nor  is  it  of 
consequence  that  these  plates  were  held  to  the  foundation  by 
their  gravity.  The  mill  itself  was  held  no  otherwise;  they  were 
therefore  equally  a  part  of  it,  and  passed  as  such  to  the  defend- 
ant below. 

Judgment  for  the  plaintiff  below  reversed,  and  judgment  here 
for  the  defendant. 

See  note  to  Voorhia  v.  Freemcm^  ante,  494.  Cited  in  Ros»*  appeal,  9  Pa.  St. 
494,  to  show  that  after  severance  by  disunion  and  sale  of  articles  of  machinery, 
they  become  personal  property;  in  HecUon  v.  Fiiidlay,  12  Id.  307,  to  show 
that  a  cylinder  attached  to  a  furnace  and  used  for  the  purpose  of  creating  a 
draught  for  blowing  the  fire  in  the  furnace,  is  a  part  of  the  freehold;  and  the 
same  is  true  of  the  lathes  in  a  machine  shop:  ChriatMn  v.  Dripps,  28  Id.  279. 
As  between  landlord  and  tenant,  the  intention  to  annex  is  the  legal  criterion: 
Hill  V.  Sewald,  53  Id.  271.  Old  and  new  rails  and  ties  lying  along  the  track 
of  a  railroad,  for  use  in  making  repairs,  are  likewise  a  part  of  the  realty: 
Oo$)ty  V.  PitUburg,  Ft.  Wayne  dt  Chicago  i?.  i?.  Co.,  3  Phila.  173.  The  prin* 
cipal  case  is  cited  in  all  of  the  cases  above  referred  to. 
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MoIntyrb  V.  Oabveb. 

[3  Watts  axtd  Skbosakt,  893.] 

AssiaAN  Who  has  Bestowed  his  Labor  upon  Pbofertt  Held  bt  mu  as 

Bailee  has  a  lien  thereon,  at  common  law,  for  the  value  of  his  services. 

Lien  ior  Sebvices  can  not  Exist  in  favor  of  one  not  having  a  right  of  pos- 


JouBKEYMAN  OB  Day  Labober  IS  NOT  ENTITLED  to  a  lien  on  property  for  his 
services  thereupon. 

Person  Employed  to  Make  the  Doobs  for  a  House  by  the  carpenter  en 
gaged  by  the  owner  to  do  the  carpenter  work  thereon,  the  lumber  for  the 
doors  being  delivered  by  the  owner  to  the  carpenter,  and  by  the  latter  to 
the  person  so  employed,  the  work  being  done  at  the  latter's  shop,  has  a 
lien  upon  the  doors,  when  finished,  for  the  value  of  his  labor. 

Declaration  of  Willingness  to  Pay  for  the  Value  of  the  Labor, 
when  the  article  shall  be  delivered,  is  not  equivalent  to  an  actual  tender 
by  a  plaintiff  in  an  action  of  replevin. 

Tender  after  Suit  Brought  to  Recover  Specific  Property  upon 
which  a  Lien  for  services  is  claimed,  does  not  entitle  plaintiff  to  his 
costs,  though  the  tender  be  of  the  full  amount  claimed  by  defendant, 
exclusive  of  costs,  and  though  the  sum  offered  is  thereupon  accepted. 

Replevin  for  thirty-four  panel  doors.  Pleas,  non  cepU  and 
property  in  the  defendant.  Plaintiff  being  employed  by  the 
owner  of  a  house,  then  in  process  of  erection,  to  perform  the 
carpenter  work  thereon,  engaged  the  defendant  to  make  the 
doors  therefor.  The  limiber  was  furnished  by  the  owner  to 
plaintiff  and  by  him  to  defendant.  The  work  was  done  at  de- 
fendant's shop.  About  two  months  after  the  completion  of  the 
work  defendant  notified  plaintiff  that  unless  the  doors  were 
forthwith  paid  for  they  would  be  sold  at  public  sale.  Plaintiff 
then  gave  notice  to  defendant  that  he  was  ready  to  pay  for  them 
upon  their  delivery  to  him.  On  July  16,  1836,  this  action  was 
commenced  for  the  recovery  of  the  doors.  Upon  the  ninth  day 
of  August  following,  the  plaintiff  tendered  and  the  defendant 
accepted  the  sum  claimed  by  him  for  services  and  labor.  The 
property  still  remained  in  defendant's  keeping.  Verdict  and 
judgment  for  plaintiff. 

Hirst  and  J,  O.  Tliompson,  for  the  plaintiff  in  error. 

Hopkins,  contra. 

By  Court,  Gibson,  C.  J.  It  is  not  to  be  doubted  that  the  law 
of  particular  or  specific  lien  on  goods  in  the  hands  of  a  trades- 
man or  artisan  for  the  price  of  work  done  on  them,  though  there 
is  no  trace  of  its  recognition  in  our  own  books,  was  brought 
hither  by  our  ancestors;  and  that  it  is  a  part  of  our  common 
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law.  It  was  as  proper  for  their  oondition  and  circumstances 
here  as  it  had  been  in  the  parent  land;  and  though  a  general 
lien  for  an  entire  balance  of  accounts,  was  said  by  Lord  Ellen- 
borough  in  Rmhforth  t.  Hadfield,  7  East,  229,  to  be  an  encroach- 
ment on  the  common  law,  yet  it  has  ncTer  been  intimated  that 
a  jmrticular  lien  on  specific  chattels  for  the  price  of  labor  be- 
stowed on  them,  does  not  grow  necessarily  and  naturally  out  of 
the  transactions  of  mankind  as  a  matter  of  public  policy.  Orig- 
inally the  remedy  by  retainer  seems  to  have  been  only  co-exten- 
siye  with  the  workman's  obligation  to  receive  the  goods;  a 
limitation  of  it  which  would,  perhaps,  be  inconsistent  with  its 
existence  here,  for  we  have  no  instance  of  a  mechanic  being 
compelled  to  do  jobs  for  another.  But  eyen  the  more  recent 
British  decisions  have  extended  it  to  the  case  of  eyeiy  bailee 
who  has,  by  his  labor  or  skill,  conferred  yalue  on  the  thing 
bailed  to  him:  Chapman  v.  AUen,  Cro.  Car.  271;  Jackson  t. 
CumminSf  5  Mee.  &  W.  849.  But  as  an  exclusiye  right  to 
the  possession  of  the  thing  is  the  basis  of  such  a  lien,  it  exists 
not  in  favor  of  a  journeyman  or  day  laborer,  whose  possession 
is  that  of  his  employer,  and  who  has  no  other  security  for  his 
wages  than  the  employer's  personal  responsibility  on  the  con- 
tract of  hiring;  and  he  who  claims  it,  therefore,  must  be  a  bailee 
under  the  contract  which  the  civilians  call  locaiio  operis/aciendL 
The  defendant  below  was  undoubtedly  such  a  bailee,  and  en- 
titled to  retain  his  work  for  the  price  of  it;  for  though  the 
plaintiff  was  not  the  absolute  owner  of  the  material  delivered, 
he  had  power,  by  virtue  of  his  contract  with  the  owner,  to  em- 
ploy whom  he  would  to  work  it  up  and  thus  give  room  for  a 
specific  lien  on  it,  which  would  be  available  against  both  him- 
self and  his  employer.  Indeed,  having  this  material  as  a  mas- 
ter-builder, and  consequently  having  a  special  property  in  it,  he 
may  be  said  to  have  been,  for  the  purposes  of  his  business,  the 
owner  of  it;  and  his  delivery  of  it  to  the  defendant  to  have 
it  made  into  doors,  gave  the  latter  an  indisputable  lien  on  it  for 
the  price  of  his  work.  But  it  was  testified  by  a  witness  that  it 
is  the  custom  of  the  craft  when  they  do  piece-work,  to  bring  it 
home  for  delivery  before  the  price  can  be  demanded;  and  the 
defendant  is  shown  to  have  offered  to  pay  when  the  doors 
should  be  delivered  to  him.  The  existence  of  such  a  custom, 
if  it  were  worth  anything,  was  for  the  jury  under  proper  direc- 
tion, and  not  for  the  judge  who  assumed  all  the  circumstances 
necessary  to  pronounce  that  the  defendant  had  not  a  lien.  But 
taking  the  custom  to  have  been  established,  it  follows  not  that 
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it  can  supersede  the  rule  of  cononrrent  performance  in  other 
cases,  which  makes  tender  a  condition  precedent  on  the  part  of 
him  who  chooses  to  take  the  first  compulsoiy  step.  Now, 
though  the  plaintiff  professed  a  willingness  to  pay  when  the 
work  should  be  brought  home,  this  was  not  itself  a  tender,  but 
an  ofiEer  to  close  with  any  tender  which  might  come  from  the 
other  side;  and  even  the  previous  profession  of  a  willingness  to 
tender,  is  not  equivalent  to  an  actual  tender  at  the  proper  time. 
Before  the  plaintiff  brought  his  action,  he  ought  to  have  gone 
to  the  defendant  and  offered  him  his  money;  by  which  he  would 
have  left  the  latter  without  the  shadow  of  an  excuse.  He,  how- 
ever, actually  tendered  it,  and  the  defendant  accepted  it,  after 
suit  brought,  and  hence  it  has  been  suggested  that  as  there  was 
no  right  of  retainer  at  the  time  of  the  trial,  there  was  nothing 
to  stand  in  the  way  of  a  recovery.  But  the  suit  was  brought 
before  the  right  of  action  was  made  complete,  and  such  a  defect 
can  not  be  cured  by  any  subsequent  act  except  a  binding  agree- 
ment not  to  take  advantage  of  it;  nothing  of  which  took  place 
here,  for  the  money  was  paid  and  received  without  stipulation  or 
terms  connected  with  the  pending  action.  For  instance,  he  who 
sues  on  a  bond  before  it  is  due,  must  discontinue,  pay  costs, 
and  begin  again  at  the  proper  time;  and  so  rigid  is  the  law  on 
this  point,  that  if  any  part  of  the  cause  of  action  happens  to  be 
laid  as  of  a  time  subsequent  to  the  impetration  of  the  writ,  it  is 
good  cause  to  arrest  the  judgment.  The  reason  is,  that  a  court 
of  law  has  no  power  to  control  the  costs;  and  to  allow  a  de- 
mand subsequently  due  to  be  recovered  in  an  action  brought 
too  soon,  would  mulct  a  "paxty  who  had  done  no  wrong.  Now, 
at  no  stage  of  this  case,  was  the  defendant  a  wrong-doer. 
When  the  action  was  brought,  he  had  done  no  more  than  exer- 
cise his  undoubted  right  of  retention;  and  when  his  money  was 
afterwards  tendered  to  him,  what  was  he  to  do?  Had  he  re- 
jected it  and  continued  to  withhold  the  property,  he  would  have 
become  a  wrong-doer  in  earnest,  and  subjected  himself  inevita- 
bly to  the  costs  of  a  fresh  action.  His  only  course,  therefore, 
was  to  take  the  money,  and  let  the  plaintiff  take  the  property, 
and  his  own  course  as  to  the  pending  suit.  The  latter,  it  seems, 
did  not  take  the  property;  and  he  now  attempts  to  recover  dam- 
ages and  costs  as  if  he  had  tendered  the  price  of  the  work  be- 
fore action  brought,  though  the  defendant  was  at  no  time  in 
fault.  It  was  error,  therefore,  to  direct  that,  under  the  cir- 
cumstances of  the  case,  the  latter  had  not  a  lien. 
Judgment  reversed. 
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LiEK  TOTL  Sebvioes  AT  COMMON  Law. — ^At  commoii  law  the  principle  was 
recognized  at  an  early  day  that  the  artisan  or  tradesman  who  had  contributed 
to  enhance  the.  value  of  goods  delivered  to  his  custody,  by  bestowing  his  labor 
thereupon  was  entitled  to  a  lien  upon  them  for  his  reasonable  charges.  Liens 
of  this  character  are  distributed  into  two  classes  in  the  cases  relative  to  tbem 
among  the  earlier  reports,  viz.,  general  and  particular.  The  former  is  the 
right  to  retain  the  property  of  another  to  cover  and  secure  a  general  balance 
of  account  against  him.  The  latter  is  the  right  to  retain  particular  property 
only  for  a  charge  for  labor  and  services  bestowed  upon  it.  As  intimated  in 
the  opinion  in  the  principal  case,  liens  of  the  former  species  were  thought  to 
be  an  encroachment  upon  the  common  law,  and  were,  in  consequence,  strictly 
construed;  but  the  latter,  upon  the  contrary,  were  not  only  unquestioned,  but 
were  looked  upon  with  much  favor:  Hushforth  v.  IIa<j{field,  7  East,  229; 
HaughUm  v.  MaUJiewa,  3  Bos.  &  Pul.  494;  Bleaden  v.  Hancock,  4  Car.  &  P. 
166;  Scar/e  v.  Morgan,  4  Mee.  &  W.  270;  2  Kent'sCom.,  12th  ed.,  634.  This 
note  will  not  be  extended  beyond  a  general  inquiry  into  the  nature,  force,  and 
effect  of  the  particular  lien  above  referred  to. 

Where  a  person  was  engaged  in  a  business  which  required  him  to  receive 
the  property  of  others  when  offered  to  be  delivered  to  him,  and  to  be  at 
trouble  and  expense  in  regard  to  it,  he  had  a  particular  lien  upon  the  prop- 
erty in  his  charge  for  the  value  of  his  services.  He  might  retain  possession 
of  it  imtil  his  charges  were  paid.  This  privilege  was  thought  to  be  a  just 
and  salutary  one,  to  which  those  persons  wero  entitled  who  were  engaged  in 
avocations  which  were  eitlier  a  necessity  or  an  accommodation  to  the  public. 
It  was  upon  this  ground  that  the  particular  lien  for  services  at  common  law 
was  first  allowed:  Nayhr  v.  Mangles,  1  Esp.  109;  Carlide  v.  QuaUlebaum,  2 
Bailey  (S.  C),  452;  2  Kent'sCom.,  12th  ed.,  635.  Without  further  reference 
to  the  authorities  in  verification  of  what  is  now  but  little  more  than  a  circum- 
stance of  legal  history,  it  is  very  well  settled  by  later  decisions  that  every 
bailee  for  hire,  who,  by  his  skill  or  labor,  has  imparted  to  the  articles  deliv- 
ered to  his  charge  an  additional  value,  has  a  lien  upon  them  for  his  reason- 
able charges,  and  is  entitled  to  retain  possession  of  them  tmtil  his  charges  are 
paid:  Nevan  v.  Boup,  8  Iowa,  207;  Morgan  v.  Congdon,  4  Oomst.  552;  CfriH' 
neU  V.  Cook,  3  Hill,  491;  Gregory  v.  Stryher,  2  Denio,  631;  Wilson  v.  Martin, 
40  N.  H.  88;  Farrington  v.  Meek,  30  Mo.  581.  The  ancient  distinction  of 
which  this  principle  of  common  law  is  an  outgrowth  has  since  been  oblit- 
erated, and  the  right  to  the  lien  no  longer  depends  upon  the  fact  whether, 
from  the  public  nature  of  his  employment^  the  bailee  would  have  been  under 
obligation  to  receive  the  articles  in  the  first  instance  or  not.  Where,  how* 
ever,  no  obligation  of  that  nature  exists,  the  lien  is  still  restricted,  with  a  few 
exceptions,  to  those  cases  in  which  the  bailee  has  conferred  some  additional 
value  upon  the  subject-matter  of  the  bailment.  No  lien  for  simply  keeping 
and  taking  care  of  property  exists,  subject  of  course  to  the  exception  before 
spoken  of,  where  the  employment  is  a  public  one,  and  the  bailee  under  obli- 
gation to  accept  the  service.  Hence,  one  who  merely  provides  food  for,  and 
takes  care  of  an  animal,  as  an  agistor  or  livery-stable  keeper,  has  no  lien 
thereupon  for  his  services  .in  the  absence  of  any  special  agreement  or  statute: 
Levns  v.  Tyler,  23  Cal.  364;  GHnneU  v.  Cook,  3  Hill,  491;  Goodrich  v.  Wil- 
lard,  7  Gray,  183;  Wills  v.  Barrister,  36  Vt.  220;  although,  for  the  expense 
and  skill  bestowed  upon  a  horse  delivered  to  a  bailee  to  be  trained  for  running 
races  for  bets  and  wagers,  the  latter  has  a  lien:  Harris  v.  Woodruff,  124  Mass. 
205. 

Possession  is  Essential  to  the  Claim  of  a  Lien  for  Sekvigbs,  and 
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the  relinquishment  of  posseeslon,  if  voluntary,  operates  as  an  extinction  of 
the  lien:  Tueher  v.  Taylor,  53  Ind.  93;  Ntvan  y.  Roup,  supra;  Oahes  y. 
Moorty  24  Me.  214;  JKr  parte  Foster,  2  Story,  144;  Mclhrland  v.  Wheeler, 
26  Wend.  467.  Possession  being  an  essential  element  of  the  lion,  no  right 
to  retain  exists  in  fayor  of  a  mere  employee  or  workman  of  the  contractor: 
Hollmgeworih  y.  Dow,  19  Pick.  228.  The  existence  of  a  special  agreement 
between  the  parties  for  the  payment  of  a  fixed  sum  for  labor  is  not  inconsis- 
tent with  a  claim  of  lien  for  services.  The  doctrine  to  that  effect  which  at 
one  time  obtained  ground  is  no  longer  regarded  as  being  sonnd  either  as  a 
matter  of  reason  or  of  law:  Mathiaa  v.  SeUars,  86  Pa.  St.  486;  PicbeU  y. 
BuUock,  52  N.  H.  354;  Morgan  v.  Congdon,  supra.  Where,  however,  a 
future  time  for  payment  is  fixed  by  express  contract,  the  lien  is  considered  to 
be  waived,  such  an  agreement  being  inconsistent  with  the  right  of  lien: 
Tticier  v.  Taylor,  supra;  Burdkk  v.  Murray,  3  Vt.  302;  S.  C,  21  Am.  Dec 
588;  Chase  v.  Wetmore,  5  Man.  &  SeL  180.  If  the  labor  is  bestowed  upon  a 
quantity  of  articles  under  an  entire  contract,  the  lien  extends  to  the  whole 
lot  and  is  not  restricted  to  specific  portions.  As,  where  a  portion  of  the 
goods  are  delivered  as  fast  as  completed,  the  artisan  has  a  right  to  retain  the 
residue  for  the  whole  value  of  his  services  under  the  contract:  Morgan  v. 
Congdon,  supra;  Blake  v.  Nicholson,  3  Mau.  k  SeL  167;  Chase  v.  Wetmore, 
5  Id.  180.  A  Uea  for  services  is  neither  &jus  ad  rem  nor  a  jus  in  re,  but  is  a 
simple  personal  right  of  retainer.  It  is  neither  assignable,  nor  subject  to 
attachment  as  personal  property  or  as  a  chose  in  action  of  the  person  entitled 
to  it:  LoveU  v.  Brown,  40  N.  H.  5U;  Meany  v.  Bead.  1  Mason.  319. 


GOMFOBT  V.   MaTHEB. 

[2  Watts  aitd  Sebcueaivt,  450.] 

CoKPrnoir  is  Imflixd  in  a  Leqaoy  that  the  legatee  shall  survxye  the  tes- 
tator. 

Legacy  is  Lapsed  by  Death  of  Legatee  during  the  lifetime  of  testator. 

Testator's  Knowledge  of  Death  of  Legatee  is  Immaterial,  if  he  made 
no  alteration  of  his  will  thereafter,  although  he  may  have  intended  that 
the  children  of  the  legatee  should  take. 

briEKTioN  OF  Testator  can  not  be  Allowed  to  (Contravene  or  Alter 
the  Legal  Interpretation  and  consequences  of  his  written  will,  nor 
are  his  parol  declarations  of  his  understanding  of  the  meaning  of  his 
will  admissible  for  that  purpose. 

Debt.  Comfort,  guardian  of  the  minor  children  of  Sidney 
Eastbum,  deceased,  brought  this  action  against  Mather  as  ex- 
ecutor of  the  last  will  of  Mary  Stackhouse,  to  recover  the  amount 
of  a  legacy.  The  will  mentioned  contained  this  bequest:  ''I 
give  and  bequeath  to  Sidney  Eastbum,  wife  of  Jonathan  East- 
bum,  the  sum  of  one  thousand  dollars,  to  have  and  to  hold  to 
her,  the  said  Sidney  Eastbum,  her  heirs  and  assigns  forever." 
Sidney  Eastbiim  died  on  the  twenty-third  day  of  April,  1836, 
The  testatrix  died  upon  the  twenty-first  day  of  July  following. 
Sidney  Eastbum  was  related  to  the  testatrix  by  marriage.   After 
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the  decease  of  the  legatee,  the  testatrix  said  to  a  personal  friend 
that  *'  Sidney  had  been  a  good  friend  to  her/'  and  upon  reply 
being  made  "you  ought  to  make  a  present  to  her  children," 
responded,  '*  they  shall  never  lose  anything  by  me."  The  de- 
fendants obtained  judgment  and  the  plaintiff  brought  a  writ  of 
error. 

Dickerson^  for  the  plaintiff  in  error. 

Perkins^  contra. 

By  Court,  Sebgeaitf,  J.  The  cases  cited  by  the  counsel  for 
the  defendants  in  error  are  too  strong  to  be  got  over.  They 
show  that  the  point  has  been  repeatedly  and  uniformly  decided, 
in  conformity  with  a  principle  of  law,  which  is  said  to  have  been 
borrowed  from  the  civil  law,  that  every  legacy  implies  a  condi- 
tion that  the  legatee  shall  survive  the  testator,  and  that  where 
the  legatee  dies  in  the  lifetime  of  the  testator  the  legacy  lapses. 
The  legislature  of  this  state  has,  by  the  act  of  the  nineteenth  of 
March,  1810,  corrected  the  rule  where  the  legacy  is  in  favor  of 
a  child  or  other  lineal  descendant  of  the  testator,  declaring  that 
in  such  case  it  shall  survive  to  the  issue:  but  they  have  not 
thought  fit  to  go  further,  and  in  the  present  case  the  bequest  is 
not  to  a  child  or  lineal  descendant  of  the  testator,  and  therefore 
remains  subject  to  the  prior  law.  It  can  make  no  difference 
that  the  testatrix  knew  the  legatee  was  dead,  or  intended  the 
the  children  of  the  legatee  should  have  the  benefit  of  it.  The 
same  circmnstances  occurred  in  the  case  of  Sword  v.  Adams^  8 
Yeates,  34,  but  the  parol  evidence  was  held  inadmissible.  Its 
being  in  the  case  stated  here,  can  make  no  difference.  The 
l^fal  construction  of  a  will  in  writing  can  not  be  explained  or 
altered  by  the  parol  declarations  of  the  testator,  of  his  under- 
standing of  the  meaning  of  the  will,  or  of  his  intentions  to  do 
something  else.  It  is  not  a  case  of  ambiguity,  or  mistake  of  the 
name  of  iiie  legatee,  or  of  circumstances  such  as  the  law  allows 
to  be  controlled  by  parol  evidence.  The  testatrix  knew  that  the 
legatee  was  dead,  and  yet  chose  to  leave  the  will  as  it  was,  to 
its  legal  interpretation  and  consequences,  without  adopting  the 
measures  necessary  to  effectuate  her  alleged  intentions. 

Judgment  afi&rmed. 

Lapsed  LsoACiEa:  See  Spence  v.  Robhii^  26  Am.  Deo.  587,  and  oMea 
dted  in  the  note. 

ADiassiBiLiTY  OF  Tbstatok's  Deolakatioks  to  estabUah  or  explain  hii 
intention.  The  cases  reported  in  this  series  upon  this  subject  are  collected 
in  the  note  to  Hogt  v.  Hogt^  26  Am.  Dec.  61. 
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Cited  in  FUrUham  y.  Bradford,  10  Pa.  St  91,  to  show  that  parol  declaia- 
tions  of  a  testator  are  not  admissible  for  the  purpose  of  establishing  his  in- 
tention to  revoke  a  former  will,  which  has  rerived  by  implication  by  the 
cancellation  of  a  subsequent  wilL 


School  Direotors  v.  Jambs. 

12  Watts  ahd  Skboxaxt,  6C8.] 
DoMiciLB  OF  ▲  Minor  Child  is  at  the  Domicile  of  its  Pahbnts  during 
their  life- time,  and  should  the  mother  surviye  the  father,  the  child's  domi- 
cile follows  that  of  its  mother  during  her  widowhood. 

DOMICILB  OF  A  GUAKDIAN  IS  NOT  NeOESSABILT  THE  DOMIOILB  OF  HIS  WaBD. 

PxBSONAL  Propebtt  OF  A  Wakd  oan  NOT  BE  Tazed  in  the  district  in 

which  his  guardian  has  his  domicile,  where  the  ward  lives  with  his 

mother  in  another  district,  the  fother  being  dead  and  the  mother  having 

since  remarried. 

• 

Ebbob.    Francis  James,  of.  the  borough  of  West  Chester,  was 

appointed  guardian  of  the  persons  and  estates  of  the  minor  chil- 
dren of  William  Gibbons,  deceased.  The  children  were  living 
with  their  mother,  who  had  since  remarried,  in  the  township  of 
East  Bradford.  A  tax  having  been  levied  upon  the  personal 
property  of  said  children,  for  school  purposes,  in  the  borough 
of  West  Chester,  where  the  guardian  lived,  the  latter  refused 
payment  upon  the  ground  that  the  property  was  not  taxable  in 
the  place  of  his  domicile.  It  was  admitted  that  if  the  domicile 
of  the  wards  was  the  same  as  the  domicile  of  their  guardian,  the 
property  was  taxable  at  that  place,  otherwise  not.  Judgment 
being  entered  in  favor  of  defendant,  it  is  now  assigned  by  the 
plaintiff  for  error. 

Lewi8y  for  the  plaintiffs  in  error. 

Smiih^  coniTd, 

Bj  Court,  QiBSON,  C.  J.  As  this  case  has  no  precedent,  we 
must  decide  it  on  grounds  of  reason  and  analogy;  and  in  order 
to  do  so,  it  is  necessary  to  premise  certain  principles  about 
which  there  is  no  dispute.  The  domicile  of  an  infant  is  the 
domicile  of  his  father,  during  the  father's  life-time,  or  of  his 
mother  during  her  widowhood,  but  not  after  her  subsequent  mar- 
riage; the  domicile  of  her  widowhood  continuing  in  that  event 
to  be  the  domicile  of  her  child.  A  husband  can  not  properly- be 
said  to  stand  in  the  relation  of  a  parent  to  his  wife's  children 
by  a  previous  marriage,  where  they  have  means  of  support 
which  are  independent  of  the  mother,  in  whose  place  he  stands 
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for  the  performance  of  her  personal  duties,  because  a  mother  is 
not  bound  to  support  her  impotent  children  so  long  as  they  are  of 
ability  to  support  themselves.  Neither  can  they  derive  the 
domicile  of  a  subsequent  husband  from  her,  because  her  new 
domicile  is  itself  a  derivative  one,  and  a  consequence  of  the 
merger  of  her  civil  existence.  Her  domicile  is  his,  because  she 
has  become  a  part  of  him;  but  the  same  thing  can  not  be  said 
of  her  children.  Having  no  personal  existence  for  civil  pur- 
poses, she  can  impart  no  right  or  capacity  which  depends  on  a 
state  of  civil  existence;  and  the  domicile  of  her  children  con- 
tinues, after  a  second  marriage,  to  be  what  it  was  before  it. 
Thus,  we  see,  that  when  the  defendant  was  appointed  guardian 
of  these  minor  children,  their  domicile  was  in  the  township  of 
East  Bradford,  where  they  resided  with  their  mother,  if  that 
were  important,  even  after  her  second  marriage;  and  as  the 
situs  of  their  movable  property  attended  the  domicile  of  their 
persons,  it  was  taxable  only  there..  So  far  there  is  no  dispute. 
But  as  a  father,  or  a  mother,  sui  juris,  may  change  the  domicile 
of  the  child  by  changing  the  domicile  of  the  family,  provided 
the  change  be  induced  for  a  disinterested  motive — ^not,  for  in- 
stance, to  change  the  rule  of  succession  in  the  event  of  the 
child's  death — the  question .  is  whether  a  guardian  or  tutor 
stands  in  the  place  of  a  parent,  or  has  the  same  power;  and  it 
is  still  a  vexed  one  with  the  civilians,  who  are  equally  divided 
in  regard  to  it.  Those  who  maintain  the  affirmative  of  it,  are 
corroborated  by  the  code  civile,  which  though  of  positive  en- 
actment, is  supposed  to  be  founded,  in  this  particular,  on  the 
established  principles  of  civil  jurisprudence;  while  those  who 
maintain  the  negative  have,  on  their  side,  among  others,  the  au- 
thoritative name  of  Pothier.  But  the  former  are  supported  by 
the  approbation  of  Mr.  Burge,  the  learned  British  commentator 
on  the  conflict  of  laws,  as  well  as  by  the  opinion  of  Sir  William 
Grant,  in  PoUinger  v.  Wighimany  3  Meriv.  G7,  and  by  the  de- 
cisions of  some  of  the  American  courts;  which  would  be  amply 
sufficient  to  turn  the  scale  of  authority,  were  it  not  for  the 
powerful  doubt  thrown  in  on  the  other  side  by  Mr.  Justice 
Story:  **  Notwithstanding,"  says  he,  **  this  weight  of  authority, 
which,  however,  with  one  exception,  is  applied  solely  to  the 
case  of  parents,  or  of  a  surviving  parent,  there  is  much  reason 
to  question  the  principle  on  which  the  decision  in  PoUinger  v. 
Wightman  is  founded,  when  it  is  obviously  connected  with  a 
change  of  succession  to  the  property  of  the  child.  In  the  case 
of  a  change  of  domicile  by  the  guardian,  not  being  a  parent,  it 
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is  extremely  difficult  to  find  any  reasonable  principle  on  which 
it  can  be  maintained  that  he  can,  by  any  change  of  domicile, 
change  the  right  of  succession  to  the  minors'  property:  Conf. 
of  L.  2d  ed.,  sec.  506,  in  notes.  And  there  are  reasons  for  this 
doubt  which  seem  to  bear  it  out.  No  infant,  who  has  a  parent 
8iii  juris,  can,  in  the  nature  of  things,  have  a  separate  domicile. 
This  springs  from  the  status  of  marriage,  which  gives  rise  to 
the  institution  of  families,  the. foundation  of  all  the  domestic 
happiness  and  virtue  which  is  to  be  found  in  the  world.  The 
nurture  and  education  of  the  offspring  make  it  indispensable 
that  they  be  brought  up  in  the  bosom,  and  as  a  part  of  their 
parents'  family;  without  which,  the  father  could  not  perform 
the  duties  he  owes  them,  or  receive  from  them  the  service  that 
belongs  to  him.  In  every  community,  therefore,  they  are  an 
integrant  part  of  the  domestic  economy;  and  the  family  con- 
tinues, for  a  time,  to  have  a  local  habitation  and  a  name,  after 
its  surviving  parent's  death.  The  parents'  domicile,  therefore, 
is  consequently  and  unavoidably  the  domicile  of  the  child.  But 
a  ward  is  not  naturally  or  necessarily  a  part  of  his  guardian's 
family;  and  though  the  guardian  may  appoint  the  place  of  the 
ward's  residence,  it  may  be,  and  usually  is,  a  place  distinct 
from  his  own. 

When  an  infant  has  no  parent,  the  law  remits  him  to  his 
domicile  of  origin,  or  to  the  last  domicile  of  his  surviving  parent; 
and  why  should  this  natural  and  wholesome  relation  be  dis- 
turbed by  the  coming  in  of  a  guardian,  when  a  change  in  the 
infant's  domicile  is  not  necessary  to  the  accomplishment  of  any 
one  purpose  of  the  guardianship  ?  The  appointment  of  a  new 
residence  may  be  necessary  for  purposes  of  education  or  health; 
but  such  a  residence  being  essentially  temporary,  was  held,  in 
Cutis  V.  Haskins,  9  Mass.  543,  insufficient  to  constitute  a  domi- 
cile. But,  granting  for  the  moment  that  a  guardian  may,  for 
some  purposes,  change  his  ward's  domicile,  yet  if  he  may  not 
exercise  the  power  purposely  to  disappoint  those  who  would 
take  the  property  by  a  particular  ride  of  succession  (and  nearly 
all  agree  that  even  a  parent  can  not),  how  can  he  be  allowed  to 
exercise  it  so  as  obviously  and  unavoidably  to  injure  the  ward 
himself?  It  is  true,  that  what  has  been  said  on  the  subject  has 
had  regard  to  a  change  of  national  domicile,  and  that  here  we 
have  to  do  with  a  supposed  change,  by  implication  of  law,  from 
one  township  to  another  in  the  same  county;  but  the  power  of 
the  guardian  to  do  injiuy  can  be  no  greater  in  the  one  case  than 
it  is  in  the  other.     The  very  end  and  purpose  of  his  office  is 
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protection;  and  I  take  it»  that  there  is  no  imaginable  case  in 
which  the  law  makes  it  an  instrument  of  injury  by  implication. 
Where,  indeed,  he  acts  fairly  and  within  the  scope  of  his  au- 
thority, the  ward  must  bear  tiie  consequences,  because  he  must 
bear  those  risks  that  are  incident  to  the  management  of  his 
affairs;  but  that  is  a  different  thing  from  burdening  him  with  a 
loss  as  a  mere  technical  consequence  of  the  relation.  But  a 
guardian  can  not  convert  his  ward's  money  into  land,  or  his 
land  into  money,  except  at  his  own  risk;  and,  for  a  reason  more 
imperative  than  any  to  be  found  in  a  case  of  mere  conversion, 
he  must  not  be  allowed  to  burden  his  ward  with  a  certainty  of 
loss  by  subjecting  his  property  to  taxation  for  purposes  in  which 
the  ward  has  not  an  interest.  It  is  said  that  these  minors  may 
receive  an  equivalent  for  their  contributions  to  the  school  fund 
by  participating  in  the  instruction  which  it  was  intended  to  dis- 
pense; but  the  district  in  which  their  parents  resided,  has  elected 
to  reject,  both  the  benefits  and  the  burdens  of  it;  and  to  say  they 
are  bound  by  the  election  made  by  the  inhabitants  of  their 
guardian's  district,  is  to  assume  the  ground  in  dispute — ^that 
their  domicile  has  been  changed.  A  guardian  has  indeed  power 
over  his  ward's  person  and  residence;  but  it  follows  not  that  the 
ward's  domicile  must  attend  that  of  his  guardian,  for  there  is 
nothing  in  a  state  of  pupilage  which  requires  it  to  do  so.  We 
are  of  opinion,  then,  that  the  domicile  of  a  ward  is  not  neoessarily 
the  domicile  of  his  guardian;  and  that  the  personal  property  of 
tiiese  children  was  not  taxable  by  the  borough  of  West  Chester. 
Judgment  affirmed. 

Propebtt  Held  by  a  Quardian  Resident  of  Anothxb  Distbiot  of  Um 
same  oounty  where  his  ward  resides,  is  taxable  for  the  benefit  of  the  district 
in  which  the  minor  lives:  West  Chester  School  District  y.  Darlington^  38  Fk. 
St.  127,  citing  the  principal  case.  A  trustee  can  not  !ie  taxed  upon  property 
held  by  him  in  that  capacity  in  another  state,  though  the  trustee  be  a  res- 
ident of  the  state  of  Pennsylvania:  Lewis  v.  County  qf  Chester^  also  citing  the 
principal  case. 


Relf  v.  Rapp. 

[8  Watts  axtd  Skbokart,  U.] 
Ck>MM0N  Cakbier  is  Liable  fob  the  Loss  of  a  Paokaox  containing 

goods  of  great  value,   though  ignorant  of  its  oontenta,  unless  he  has 

limited  his  liability  by  a  special  acceptance. 
Fbattd,  Carelessness,  or  Deceit  of  the  Owner  "of  Mebchandisx  bj 

which  a  carrier  is  misinformed  as  to  the  true  character  of  the  ocmtenti  of 

a  package,  and  induced  to  regard  it  as  being  of  no  particular  value,  and 
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to  become  leas  vigiUnt  and  attentive  in  regard  to  its  secarity,  will  exonae 
the  carrier  from  liability  for  loss  of  the  goods,  it  appearing  that  the  pack- 
age was  broken  into  during  the  transit,  and  articles  of  great  value  taken 
therefrom. 

Shippkb  is  not  Boukd  Ordinarily  to  Disclose  thb  Value  of  Goods 
shipped  in  packages,  unless  inquiry  be  made  of  him  by  the  carrier;  but 
the  shipper  must  not  employ  means  calculated  to  induce  the  carrier  to 
believe  the  goods  to  be  different  from  what  they  actually  are,  or  to  sc  p- 
press  inquiry  as  to  their  character  and  value. 

Ir  A  Package  Coittajniko  Jewelry  be  Labeled  "Glass,"  the  label  will 
be  presumed  to  have  been  intended  to  apprise  the  carrier  of  the  true  na- 
ture of  the  goods,  and  to  dispense  with  the  necessity  of  additional  in- 
quiry, 

Chaboe  which  Tends  to  Mislead  the  Jury  by  inducing  them  to  be- 
lieve there  is  but  one  point  of  defense,  when  in  truth  there  are  two,  and 
the  evidence  introduced  under  the  defense  upon  which  no  instruction  is 
given  is  involved  in  the  greater  uncertainty,  is  a  sufficient  ground  for 
remanding  the  cause  for  another  trial. 

Case  to  recoTer  the  yalue  of  jewelry  shipped  from  New  Orleans 
to  Philadelphia  by  the  plaintiff's  agent,  in  the  ship  Georgian, 
of  which  the  defendant  was  the  owner.  The  jewelry,  valued  at 
over  one  thousand  six  hundred  dollars,  was  contained  in  a  trunk, 
labeled  "  William  D.  Happ,  Philadelphia — this  side  up— glass — 
with  care."  During  the  voyage,  it  was  broken  into  and  a  large 
portion  of  its  contents  purloined.  It  was  shown,  on  behalf  of 
defendant,  that  there  was  nothing  in  the  way  bill  to  indicate  that 
the  trunk  contained  anything  but  articles  of  ordinaiy  value;  that 
the  price  charged  for  freight  was  upon  the  weight  alone,  and 
had  the  value  of  the  contents  of  ihe  trunk  been  disclosed,  the 
freight  would  have  been  much  greater,  and  the  trunk  would 
then  have  been  carried  in  another  portion  of  the  vessel,  and  addi- 
tional precautions  taken  for  its  safeiy.  The  jury  was  instructed 
that  if  a  trunk  was  put  on  board  the  ship  at  New  Orleans,  con- 
taining jewelry,  and  if,  during  the  voyage,  the  jewelry,  or  a  part 
thereof,  was  purloined,  the  defendant  would  be  liable,  as  the 
plaintiff's  case  was  laid  upon  the  ground  of  embezzlement;  that 
the  captain  of  the  ship  was  bound  to  inquire  the  contents  of  thi» 
trunk,  unless  deception  was  used  to  mislead  him;  that  it  was 
not  the  shipper's  duiy  to  cause  the  nature  and  character  of  the 
trunk  to  be  placed  upon  the  bill  of  lading;  that  the  fact  of  the 
shipper's  having  packed  watches  and  jeweliy  in  a  trunk  and 
marked  it  *'  glass,"  would  prevent  a  recovery  if  full  information 
of  its  contents  was  not  given.  Verdict  and  judgment  being  in 
favor  of  the  plaintiff,  the  following  errors  were  assigned:  that 
thD  court  erred  in  charging,  without  any  qualification,  that  if  the 
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goods  missmg  liad  been  embezzled,  plaintifr  must  recoTer;  in 
charging  that  the  captain  was  bound  to  inquire  as  to  the  con- 
tents of  the  trunk;  in  charging  that  the  shipper  was  not  bound 
to  cause  to  be  placed  upon  the  bill  of  lading  the  nature  and 
character  of  the  contents  of  the  trunk. 

Owens  and  D.  P.  Brovnty  for  the  plaintiff  in  error. 

Kneass  and  F,  W.  EvJbheUy  contra. 

By  Court,  Bogebs,  T.  This  is  an  action  to  recover  the  value 
of  jewelry  shipped  by  the  agent  of  the  plaintiff,  at  New  Orleans, 
and  consigned  to  him,  as  is  alleged,  on  board  the  ship  Georgian, 
Eldridge,  master,  of  which  the  defendant  was  owner.  Defense 
was  made  on  two  grounds:  1.  By  a  denial  of  any  shipment  of 
jewelry,  and  consequently  that  none  could  be  embezzled;  and 
2.  Fraud,  by  concealing  from  the  captain  that  jewelry  was 
shipped,  and  fraudulently  representing  that  the  trunk  contained 
glass — an  article  of  much  inferior  value. 

On  an  attentive  ezaminatibn  of  the  charge,  we  think  the  jury 
would  be  warranted  in  believing,  that,  in  the  opinion  of  the 
C9urt,  the  only  material  inquiry  was,  whether  the  goods  had 
been  embezzled;  which,  of  course,  includes  the  question  of  de- 
livery into  the  custody  of  the  master  of  the  ship.  "  In  the 
inquiry  whether  the  goods  were  embezzled,"  say  the  court,  **  the 
most  important  and  difficult  part  is  to  know  whether  or  not  the 
goods  were  put  on  board  at  New  Orleans.  The  question  is, 
was  a  trunk  containing  one  thousand  six  hundred  dollars'  worth 
of  jewelry  put  on  board  at  New  Orleans  ?  If  a  trunk  contain- 
ing all  the  jewelry  was  put  on  board  there,  there  can  be  no  dis- 
pute that  it  was  not  delivered;  and  if  it  was  purloined,  defend- 
ants are  liable."  After  calling  the  attention  of  the  jury  to 
the  testimony,  the  court  proceeds  to  say:  "  These  are  the  only 
points  I  shall  call  your  attention  to;"  thus  leaving  the  jury  to 
infer,  and  doubtless  they  must  have  so  understood  it,  that  the 
only  matter  worthy  of  investigation,  was  the  delivery  of  the 
goods,  and  their  consequent  embezzlement.  If  this  was  the  or- 
dinary case  of  the  loss  of  goods  intrusted*  to  a  common  carrier, 
there  is  nothing  exceptionable  in  the  charge;  but  it  is  not  so; 
for  it  involves  another  question,  equally  as  important  as  the 
first,  attended  with  equal,  if  not  more  uncertainty;  that  is,  the 
alleged  fraud  arising  from  the  misrepresentation  of  the  plaint- 
iff's agent.  The  defendant  complains,  and  with  great  justice, 
that  the  attention  of  the  jury  was  not  called  to  this  part  of  the 
defense,  in  such  a  manner  as  to  make  it  a  prominent  matter  for 
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investigation.  The  uncontradicted  testimony  is,  that  the  jew- 
elry, if  delivered  at  all,  was  contained  in  a  trunk  of  the  kind 
generally  used  in  carrying  shoes,  and  was  labeled  "  William  D. 
Sapp — ^glass — ^this  side  up — ^with  care."  The  latter  is  equiva- 
lent to  an  assertion  that  the  trunk  contained  glass;  and,  if  un- 
true, it  was  such  a  fraudulent  misrepresentation  as  will  prevent 
a  recovery  against  the  owner  of  the  ship,  even  if  the  jewelry 
was  purloined  by  the  captain,  or  any  one  of  the  crew.  A  com- 
mon carrier  is  answerable  for  the  loss  of  a  box,  or  parcel  of 
goods,  though  he*  be  ignorant  of  the  contents,  or  though  those 
contents  be  ever  so  valuable,  unless  he  made  a  special  accept- 
ance. Even  that  principle  has  been  doubted;  but  the  better 
opinion  is,  that  the  carrier  would  be  responsible.  And  this  is 
reasonable;  because  he  can  always  guard  himself  by  a  special 
acceptance,  or  by  insisting  to  be  made  acquainted  with  the  gen- 
eral nature  of  the  articles,  and  of  their  value,  before  he  con- 
sents to  receive  them.  If  he  omits  this,  he  shall  not  escape 
responsibiliiy,  because  of  his  own  negligence.  But  the  rule  is 
subject  to  a  reasonable  qualification;  and  if  the  owner  be  guilty 
of  any  fraud,  or  imposition,  in  respect  to  the  carrier,  as  by  con- 
cealing the  value  or  ,nature  of  the  article,  or  deludes  him  by 
his  own  carelessness  in  treating  the  parcel  as  a  thing  of  no 
value,  he  can  not  hold  him  liable  for  the  loss  of  his  goods. 
Such  an  imposition  destroys  all  just  claim  to  indemniiy$  for  it 
goes  to  deprive  the  carrier  of  the  compensation  he  is  entitled  to, 
in  proportion  to  the  value  of  the  article  intrusted  to  his  care, 
and  the  consequent  risk  he  incurs;  and  it  tends  to  lessen  the 
vigilance  the  carrier  would  otherwise  bestow:  2  Kent's  Com. 
603.  The  qualification  of  the  rule  is  as  important  to  be  ob- 
served, as  the  rule.  It  is  absolutely  necessary  for  the  protection 
of  carriers;  who  would  otherwise  be  exposed  to  great  frauds. 
With  what  show  of  justice  can  a  man  ask  to  be  paid  for  an  arti- 
cle of  great  value,  when  he  has  induced  the  carrier,  by  a  false 
assertion,  to  believe  that  it  is  of  much  inferior  value?  It  is 
just,  when  he  asks  compensation  from  the  innocent  owner,  to 
hold  Lim  strictly  to  his  own  declarations.  He  had  no  right,  in 
order  to  cheapen  the  freight,  which  is  the  usual  inducement,  to 
exx>ose  the  owner  to  an  increased  risk;  as  must  inevitably  be 
the  case,  where  the  nature  and  value  of  the  article  are  studiously 
concealed. 

I  take  a  distinction  between  the  owner  and  the  wrong-doer; 
for,  undoubtedly,  notwithstanding  the  conduct  of  the  plaintiff, 
the  person  who  purloined  the  goods  would  be  responsible  fox 


Digitized  by 


Googit 


632  Relf  v.  Rapp.  [Penn. 

their  value,  either  criminally  or  in  a  civil  suit.  But  it  would  be 
unjust  to  make  the  owner  pay  damages  for  a  loss  which  majr 
have  been  the  consequence  of  the  fraudulent  act  of  the  shipper, 
by  inducing  a  relaxed  attention,  or  may  have  been  perpetrated 
by  a  confederate  of  his  own.  In  addition  to  the  captain  and 
crew,  there  were  passengers  on  board.  Indeed,  this  is  the  al- 
leged reason  that  the  bill  of  lading,  and  the  label  on  the  trunk, 
were  difEerent  from  the  articles  which  the  trunk  really  contained. 
In  cases  of  common  carriers  where  there  is  no  notice,  the  better 
opinion  seems  to  be,  that  the  party  who  sends  the  goods  is  not 
bound  to  disdose  their  value,  unless  he  is  asked.  But  the  car- 
rier has  a  right  to  make  the  inquiry,  and  to  have  a  true  an- 
swer; and  if  he  is  deceived,  and  a  false  answer  is  given,  he  will 
not  be  responsible  for  any  loss.  If  he  makes  no  inquiries,  and 
no  artifice  is  ue^  to  mislead  him,  then  he  is  responsible  for  any 
loss,  however  great  the  value  may  be:  Story  on  Bailm.  362. 
But  when  the  shipper  voluntarily  informs  the  carrier  of  the 
value  or  of  the  nature  of  the  article,  what  need  of  further  in- 
quiry? Surely  he  can  not  complain  that  the  carrier  believes  his 
statement  to  be  true.  If  untrue,  it  would  be  a  violation  of 
overy  principle  of  conunon  justice,  to  east  the  responsibility 
upon  the  innocent  owner,  merely  because  his  agent  puts  faith  in 
the  declarations  of  the  shipper.  And  what  difference  is  there, 
in  effect,  between  the  case  put,  and  labeling  a  box  or  trunk  as 
containing  an  article  differing  in  nature  and  value  from  its  true 
character?  The  one  is  as  likely  to  delude  the  carrier  as  the 
other,  and  is  as  likely  to  be  used  as  a  means  of  fraud. 

After  calling  the  attention  of  the  jury  to  what  it  would  appear 
was  thought  the  only  matter  worthy  of  consideration,  the  court 
say:  **  I  am  requested  by  the  defendant's  counsel  to  charge  you, 
that  it  was  not  the  duty  of  the  captain  of  the  ship  Georgian  to 
ask  what  were  the  contents  of  the  trunk,  confided  to  his  charge, 
at  New  Orleans,  that  it  was  the  duty  of  the  shipper  to  cause  to 
be  placed  on  the  bill  of  lading  the  nature  and  character  of  the 
contents  of  the  trunk;  that  the  shipper  having  put  jewelry  and 
watches  in  a  trunk  ordinarily  used  for  carrying  shoes,  and 
marked  it  *  glass,'  would  prevent  a  recovery,  if  full  information 
was  not  given  of  its  contents."  To  these  questions  the  court 
answer:  ''If  the  captain  wished  to  know  what  was  in  the  trunk, 
he  was  bound  to  inquire,  unless  deception  was  used  to  mislead 
him;  that  it  was  not  the  shipper's  duty  to  put  upon  the  bill  of 
lading  the  nature  and  character  of  the  contents  of  the  trunk. 
And  if  it  was  so  marked,  and  no  communication  made  of  its 
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contents,  it  is  answered  affirmatively."  It  can  not  be  said  that 
these  answers,  taken  together,  are  wrong  in  the  abstract;  yet 
we  can  not  but  feel  that  thej  are  not  such  answers  as  were  cal- 
Aolated  to  give  the  desired  information  to  the  jury,  and  that  con- 
nected  with  the  remarks  before  made  by  the  court,  they  tended 
to  divert  the  attention  of  the  jury  from  the  tuming-x>oint  of  the 
'»use.  It  was  his  (the  captain's)  duiy  to  inquire  the  contents  of 
the  trunk,  unless  deception  was  used  to  mislead;  but  what  the 
deception  was,  is  not  explained.  The  court  should  have  in« 
Rtructed  the  jury,  that  if  they  believed  what  was  not  disputed, 
that  the  trunk  was  marked  *^  glass,  this  side  up  with  care,"  he 
was  not  bound  to  inquire  the  contents  of  the  trunk;  that  the 
assertion  of  the  shipper,  that  it  contained  glass,  dispensed  with 
any  further  inquiry  as  to  its  contents.  The  party  has  a  right  to 
a  plain  and  intelligible  answer,  predicated  on  the  facts  in  evi- 
dence. And  if  after  giving  the  charge  a  fair  construction,  it 
tends  to  mislead  the  jury,  by  inducing  them  to  believe  that  there 
is  but  one  point  of  defense,  when  in  truth  there  are  two,  and  the 
point  omitted  the  most  uncertain,  the  cause  should  be  remanded 
for  another  hearing.  The  trunk  being  labeled  "  glass,"  it  is  in- 
cumbent on  the  shipper  to  explain,  why  it  was  so  marked;  and 
this  the  witness  has  endeavored  to  do,  by  saying  it  was  purposely 
so  done,  for  reasons  given  by  him,  and  that  the  contents  of  the 
trunk  were  made  known  to  the  captain.  But  this,  which  is  the 
debatable  ground,  is  positively  denied;  and  some  circumstances 
exist  on  both  ^des,  which  give  a  color  of  truth  to  the  respective 
statements.  Whilst  it  is  admitted,  that  public  policy  requires 
that  common  carriers  should  be  held  to  an  extraordinary  respon- 
sibility,  it  is  necessary  to  watch,  with  increased  vigilance,  the 
conduct  of  the  owner  of  the  goods.  It  should  be  free  from  the 
suspicion  of  fraud  or  deception.  The  carrier  is  in  the  nature  of 
an  insurer,  and  he  has  a  right  to  a  true  account  of  the  character 
and  value  of  the  goods  he  insures,  and  has  a  right  to  be  pro- 
tected against  imposition  or  misrepresentation  of  the  nature 
and  value  of  the  articles  intrusted  to  his  care. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Liability  of  Gabbier  when  €k>OD8  abb  not  Entbbed  and  paid  for  accord- 
ing to  their  value:  Coie  v.  Ooodwin,  32  Am.  Dec.  470.  The  question  of  the 
power  of  a  carrier  to  limit  his  liability  by  notice  is  discussed  in  the  note  to 
that  case. 

Cited  in  C7.  «fc  A.  R.  R,  Co.  v.  Boddavf,  16  Pa.  St.  78,  to  the  point  that  a 
shipper  is  not  bound  to  disclose  the  character  and  value  of  a  parcel  unleoi 
inquired  of  by  the  carrier,  in  which  case  he  must  answer  truly;  cited  also  in 
Pa.  R,  R  .  Co.  V.  Berry,  08  Id.  278,  upon  the  point  that  if  a  charge  as  a 
whole  tends  to  mislead  the  jury  it  is  error. 
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PUGH  V.  GrOOD. 

[8  Watts  ahd  Sebokamt,  56.] 

Past  Pebpobmakoe  or  Pabol  CoirrBACT  tob  the  Sale  Ain>  Oontbtanoi 
ov  IiANB  entitles  either  party  to  the  right  to  demand  a  apeoifio  perform- 
ance thereof. 

Dbuvbby  of  Possession  to  a  Vendee  porsnant  to  the  contract  is  a  part  per- 
formance. 

Possession  of  a  Lessee  of  the  Vendee  is  also  That  of  the  Latteb,  and 
the  equitable  estate  thereby  created  may  be  taken  in  execution  upon  a 
jadgment  against  the  vendee. 

Though  the  Foubth  Section  of  the  Statute  of  Fbauds  of  England, 
npon  which  the  doctrine  of  the  effect  of  part  performance  of  a  parol  con- 
tract for  the  sale  of  lands  is  founded,  is  omitted  from  the  statute  as  en- 
acted in  the  state  of  Pennsylvania,  yet  that  doctrine  as  declared  by  the 
courts  of  chancery  in  England  is  recognized  as  a  part  of  the  law  of  that 
state. 

Appeal.  In  1835,  Good  entered  into  a  contract  with  Yerkes 
for  the  purchase  from  the  latter  of  a  lot  of  land.  The  contract 
was  a  verbal  one,  in  pursuance  of  which  Good  entered  into  pos- 
session. Upon  the  twenty-ninth  of  June,  1836,  Evelina  Burson 
recovered  a  judgment  against  Good  for  the  sum  of  two  hundred 
and  seveniy-five  dollars.  Upon  the  first  day  of  April,  1837, 
Yerkes  executed  a  deed  to  Good  for  the  property  embraced 
within  the  parol  contract  mentioned  above.  Upon  the  fifth  day 
of  July,  1837,  Pugh,  the  appellant,  recovered  a  judgment  against 
Good  for  three  hundred  and  thirty-five  dollars.  Both  judg- 
ments being  duly  entered,  the  lot  was  sold  under  a  writ  of 
venditioni  exponas.  Evelina  Burson  claimed  the  right  to  have 
her  judgment  first  satisfied  out  of  the  proceeds.  It  was  admitted 
that  in  that  case  there  would  be  no  money  out  of  which  to  satisfy 
the  judgment  of  Pugh.  The  lower  court  granted  a  rule  in  &vor 
of  Evelina  Burson  to  show  cause.     Pugh  appealed. 

Iio88,  for  the  appellant. 

Dxibois,  contra. 

By  Court,  Gibson,  C.  J.  It  requires  but  a  glance  at  the  de- 
cisions of  this  court,  to  see  that  we  have,  from  the  first,  im- 
plicitly followed  the  decisions  on  the  British  statute  of  frauds, 
as  guides  to  the  interpretation  of  what  we  supposed  to  be  our 
own.  The  British  statute,  though  prior  to  Mr.  Perm's  charter, 
seems  not  to  have  been  considered  as  extended  to  Pennsylvania; 
and  our  own  statute  was  enacted  so  late  as  1772;  yet  it  may  be 
doubted  whether  before  that  time  a  legal  estate  of  freehold 
might  not  have  been  created  here  by  livery  and  seisin,  or  by  a 
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parol  conveyance.  However  that  may  be,  we  find,  in  Thomson 
V.  White,  1  Dall.  426  [1  Am.  Dec.  256],  which  was  determined 
in  1789,  Chief  Justice  McKean,  copiously  quoting  the  decisions 
on  the  British  statute,  and  declaring,  in  accordance  with  their 
spirit,  that  as  the  act  of  assembly,  as  well  as  the  statute,  was 
made  to  prevent  frauds  equally  with  perjiiries,  it  should  be  ex- 
pounded liberally  and  beneficially,  "for  the  suppression  of 
cheats  and  wrongs."  **  Whether  the  courts  of  chancery,"  said 
Chief  Justice  Tilghman,  in  Ebert  v.  Woody  1  Binn.  218  [2  Am. 
Dec.  436],  "have  gone  further  than  they  ought,  in  thus  giving 
efficacy  to  a  parol  agreement  concerning  land,  we  do  not  think 
ourselves  at  liberty  now  to  inquire,  because  the  principles  I 
have  mentioned  have  been  adopted  by  this  court,  and  long  con- 
sidered the  law  of  the  land;  and  to  question  them  now,  would 
shake  many  titles  acquired  under  their  authority."  "  It  is  too 
late,"  said  Mr.  Justice  Yeates,  in  Smith  v.  PattoUy  1  Serg.  &  R. 
84,  "  to  inquire,  at  this  day,  into  the  propriety  of  our  adoption 
of  the  British  decisions,  that  agreements,  in  part  executed,  are 
taken  out  of  the  statute  of  frauds  and  perjuries.  Statutes  made 
to  prevent  frauds,  are  not  designed  to  protect  them.  Wanting 
a  court  of  chancery,  we  have  admitted  its  rules  in  certain  cases,  to 
prevent  an  absolute  failure  of  justice,  although  we  differ  in  the 
mode  of  relief.  A  system  has  thus  grown  to  maturity,  estab- 
lished by  repeated  decisions,  and  recognized  by  the  constitution, 
as  the  chancery  powers  usually  exercised  in  the  courts  of  law." 
Other  dMa  of  the  sort  might  be  cited;  but  as  the  judges  whose 
sentiments  I  have  quoted  were  among  the  foremost  of  those 
who  laid  the  foundations  of  our  jurisprudence,  I  submit  that 
their  authority  alone  ought  to  restrain  us  from  catching  at  an 
accidental  difference  of  enactment,  in  order  to  sever  our  inter- 
pretation, in  other  respects,  from  that  of  the  British  chancellors, 
on  a  supposition,  whether  founded  or  not,  that  they  went  orig- 
inally too  far,  especially  as  our  legislature,  in  following  the 
words  of  their  statute,  as  far  as;khe  circumstances  of  our  prop- 
erty would  permit,  must  have  had  in  view  the  benefit  to  be  de- 
rived from  a  settled  construction.  That  the  British  construc- 
tion was,  in  fact,  adopted,  is  shown  by  the  preceding  quotations; 
and,  indeed,  we  can  not  open  one  of  our  cases  on  the  subject, 
without  being  satisfied  of  the  fact,  that  no  difference  between 
part  performance  under  the  original  statute,  and  part  perform- 
ance under  our  imperfect  copy  of  it,  has  before  been  attempted; 
or  without  seeing  that  British  precedents,  for  such  a  case,  have 
been  as  freely  appealed  to  as  our  own.     The  only  apparent  ex- 


Digitized  by 


Googit 


636  PuGH  V.  Good.  [Penn. 

oeption  to  this,  is  found  in  Ibdd  y.  Pfouie,  3  Yeates,  179,  in 
which  it  was  said,  that  the  English  cases  of  specific  perfoim- 
ance  are  not  strictly  applicable  to  agreements  of  considerable 
standing  here,  where  lands  are  less  stationary  in  value  than  they 
are  in  an  old  country;  but  that  was  evidently  said  with  a  view, 
not  to  what  constitutes  part  performance  under  the  statute  of 
frauds,  but  to  laches  which  would  induce  a  chancellor  to  with- 
hold  his  assistance  from  the  execution  of  the  contract,  inde- 
pendently of  it. 

But,  as  regards  part  performance,  what  reason  was  there  for 
a  difEerence  of  construction  originally?  Our  statute  is  a  tran- 
script of  the  first  three  sections  of  the  British  act;  but  what  is 
thought  to  be  of  importance  is,  it  omits  the  fourth  section, 
which  declares,  that ''  no  action  shall  be  brought  to  charge  any 
person,  upon  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them — ^unless  the 
agreement,  on  which  such  action  shall  be  brought,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  by 
some  person  thereunto  by  him  properly  authorized;"  and  hence 
it  is  thought,  by  some,  that  there  is  less  occasion  for  departing 
from  the  letter,  here,  than  there  is  in  England,  where  an  action 
at  law  for  the  breach  of  the  contract  is  prohibited.  But  was  it 
ever  doubted,  that  if  the  contract  had  never  been  decreed  spe- 
cifically, compensation  must  necessarily  have  been  given,  as  an 
equivalent  for  it,  by  the  coxirts  of  equiiy,  to  which  the  letter  of 
the  section  did  not  extend  ?  Those  who  object  entirely  to  the 
doctrine  of  specific  execution  for  part  performance,  do  so  on  the 
ground  that  the  proper  relief  would  be  compensation,  in  all 
cases,  and  nothing  else.  Such,  at  least,  was  the  notion  of  Lord 
Alvanley,  in  Ibrster  v.  Hale,  3  Ves.  713.  Had,  therefore,  the 
fourth  section  of  the  British  statute  been  enacted  here,  compen- 
sation must  have  been  attainable  in  our  courts  by  an  equitable 
action,  not  indeed  ''  upon  the  contract,"  as  forbidden  by  the  stat- 
ute, but  collateral  to  it;  and  as  readily  as  it  could  be  by  a  bill 
in  equity,  for  which  we  have  often  made  such  an  action  a  sub- 
stitute; for  no  communiiy  could  long  bear  the  oppression  of  an 
unfiinching  enforcement  of  this  section.  The  justice  of  this 
remark  is  put  in  a  strong  light,  by  Mr.  Justice  Huston,  in 
Clarke  v.  Vanhirk,  14  Serg.  &  B.  354.  I  take  it,  therefore,  that 
an  equitable  action  to  restore  the  parties  to  their  former  condi- 
tion, would  have  lain  from  the  necessity  of  the  case. 

But  what  is  of  infinitely  more  importance  is  the  undoubted 
fact,  that  it  is  exclusively  on  the  prohibitory  effect  of  this  same 
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omitted  seotion  that  TeaiBtance  to  specific  execation  for  part  per- 
formance has  ever  been  made  in  the  British  courts;  on  what 
prohibition  it  has  been  made  in  ours  is  nowhere  distinctlj 
asserted;  bat  the  want  of  a  statute  foundation  for  such  resist- 
ance, certainly  does  not  add  to  its  force.  I  know  not  whether 
this  very  material  fact  has  occurred  to  the  profession.  I  incline 
to  think  that  no  difference  of  enactment  betwixt  the  British 
statute  and  our  own  in  regard  to  ezecutoiy  sales  of  land,  has 
been  suspected;  yet  nothing  is  more  certain  than  that  the  whole 
doctrine  of  part  performance  rests  on  this  fourth  section  in  the 
British  courts,  for  no  other  part  of  their  statute  makes  writing 
essential  to  the  yalidiiy  of  such  sales.  The  first  section,  indeed, 
like  our  own,  declares  estates  created  by  liveiy  and  seisin,  or  by 
parol,  to  be  of  no  greater  effect  in  law  or  in  equity,  than  estates 
at  will;  but  that  plainly  regards  conveyances  or  contracts  exe- 
cuted, and  not  contracts  executory,  whose  enforcement  requires 
the  power  of  a  chancellor.  Mr.  Roberts,  Mr.  Newland,  and  per- 
haps eveiy  other  writer  on  the  statute  have  arranged  the  cases  on 
the  subject  of  part  performance  under  the  fourth  section ,  vhile  the 
cases  of  conveyances  executed  have  been  arranged  by  them  under 
the  first.  The  one  annuls  a  parol  agreement  for  a  written  convey- 
ance, while  the  other  annuls  a  parol  bargain  and  sale  which  had 
been  entirely  valid  during  the  interval  between  the  statute  of 
uses  and  the  statute  of  enrollments:  2  Inst.  675;  and  which,  by 
reason  of  the  customs  and  privileges  of  certain  boroughs,  had 
not  been  entirely  cut  up  before  the  act  in  question:  Boberts  on 
Frauds,  270.  Nor  did  any  act  at  the  time  of  our  own  statute  of 
frauds  require  all  conveyances  in  Pennsylvania  to  be  in  writing 
without  exception.  But  that  the  fourth  section  is  the  one 
which  bears  on  executory  sales  of  land  in  England,  is  shown  by 
WhUbread  v.  BrocJchurst,  1  Bro.  Ch.  416,  in  which  the  case  was 
made  to  turn  distinotiy  on  it,  and  in  which  Lord  Thtirlow  said, 
<<  that  though  this  clause  of  the  statute  declares  that  no  action 
shall  be  sustained  on  any  contract  or  sale  of  land  unless  the 
agreement  shall  be  in  writing,  and  attended  with  the  forms 
therein  required,  yet  that  the  court  had  adopted  the  provisions 
of  the  statute  so  &r  as  to  permit  it  to  be  pleaded  to  bills  for  the 
performance  of  agreements:"  S.  P.,  1  Pow.  on  Con.  270.  No 
English  lawyer  would  have  thought  of  putting  such  a  case  on 
any  other  foundation;  and  had  it  not  been  for  the  existence  of 
that  section,  we  should  never  have  heard  of  an  objection  to  the 
specific  enforcement  of  a  sale  of  land,  merely  because  the  agree- 
ment rested  in  parol.    Yet  I  would  not  have  it  thought  for  an 
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instant  that  such  an  agreement  must  necessarily  be  enforced 
here  in  all  cases,  or  that  it  does  not  stand  on  the  same  footing  by 
force  of  our  decisions,  as  it  does  in  England  by  force  of  the 
statute.  I  would  account  for  the  existence  of  the  doctrine  there 
as  we  account  for  that  provision  of.  the  third  and  fourth  Anne, 
which  gives  the  drawee  of  a  promissory  note  an  action  on  it, 
though  the  other  parts  of  that  statute  have  been  supplied  by  an 
act  of  our  own;  and  like  that  provision,  I  would  hold  the  par- 
ticular clause  in  the  fourth  section  of  the  British  statute  of 
frauds  to  have  been  extended  here  by  adoption,  had  not  this 
court,  very  inconsistently,  I  think,  held  it  otherwise  in  BeU  v. 
Andrews,  4  Dall.  152. 

As  it  is,  we  must  take  that  clause  with  its  equitable  exceptions 
to  be  part  of  our  peculiar  common  law  adopted  in  analogy  to 
the  British  statute,  as  we  take  the  doctrine  of  charitable  uses  to 
be  adopted  in  analogy  to  the  statute  of  that  name;  or  if  it  must 
necessarily  have  a  statute  foundation,  we  must  forcibly  engraft 
it  on  that  clause  of  our  act  which  limits  the  effect  of  a  parol 
conveyapce  to  the  creation  of  an  estate  at  will,  though  there  be 
great  difficulty  in  doing  this;  for  though  the  words  are  that 
such  an  estate  shall  have  no  greater  effect ''  in  law  or  equity," 
the  purpose  was  not  to  prevent  chancery  from  adding  the  legal 
title  to  an  equitable  estate;  for  the  legislature  were  dealing,  not 
with  an  agreement,  but  with  what  was  already  a  legal  title. 
Beside,  if  the  purpose  had  been  to  prohibit  a  parol  agreement, 
it  would  have  been  equally  attained  by  declaring  it  invalid  at 
law,  as  was  done  by  the  fourth  section  of  the  British  statute; 
and  the  addition  of  the  words  "in  equity,"  seems  to  be  one  of 
those  redundancies  which  are  common  in  the  language  of  legis- 
lation. But  whether  we  take  the  doctrine  of  part  performance 
to  be  an  emanation  from  the  interpretation  of  the  omitted 
British  section,  or  an  exception  to  the  letter  of  our  own;  it  is 
certain  that  no  positive  injunction  is  more  tmnecessarily  violated 
by  it  here  than  it  is  in  England.  Indeed,  the  difficulty  with  us 
is  not  so  much  to  avoid  such  a  violation,  as  to  discover  any  rule 
of  positive  enactment  which  might  be  the  subject  of  it;  and  our 
courts  ought  not,  therefore,  on  that  accotmt,  to  feel  themselves 
the  more  trammeled  in  the  administration  of  equitable  relief. 

Now  though  it  was  held  by  this  court  in  the  case  of  Allen's 
Estate,  1  Watts  &  S.  383,  that  delivering  possession  of  a  portion 
of  the  land,  is  not  part  performance,  and  though  it  seems  to 
have  been  conceded  there  that  delivery  of  the  whole  would  be 
so,  yet  the  point  has  not  till  now  come  before  this  court  directly 
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for  adjudication.  Considering  the  question  then  to  be  an  open 
one  as  respects  our  own  decisions,  it  is  a  concession  to  those  who 
doubt  the  propriety  of  specific  performance  in  every  case,  to  put 
it  on  the  basis  of  the  fourth  section  of  the  British  statute,  but 
for  which,  a  parol  contract  of  sale  might  be  enforced,  whether 
it  were  partly  executed  or  not.  But  the  authorities  make  short 
work  with  the  question  even  on  that  ground.  It  would  be  a 
waste  of  time  at  the  end  of  one  hundred  and  fifiy  years  from 
the  first  enactment,  to  pass  the  cases  in  review  in  order  to  ar- 
rive at  its  interpretation,  when  their  results  have  been  so  care- 
fully coUected  by  the  text-writers.  Now  that  delivery  of  pos- 
session alone  is  part  performance,  has  been  affirmed  in  1  Pow. 
on  Con.  299;  Newland  on  Con.  181;  Sugd.  on  Vend.  105;  1 
Ponb.  175;  1  Madd.  Ch.  303;  Rob.  on  Frauds,  147;  4  Kent,  461; 
and  2  Story's  Eq.  Jur.,  c.  18,  sec.  761.  ''Whether  posses- 
sion be  an  unequivocal  act  amounting  to  part  performance,'* 
said  Lord  Manners  in  Kine  v.  Balfe^  2  Ball  &  B.  174,' 
"  must  depend  on  the  transaction  itself.  '  If  it  be  distinctly 
referred  to  the  contract  alleged  in  the  pleadings,  I  think  no 
case  has  denied  that  it  is  part  performance:  the  defendant  is 
protected  from  liability  as  a  trespasser,  and  the  plaintiff  is  dis- 
abled from  dealing  with  any  other  person."  After  the  concur- 
rent opinions  of  such  men,  brought  down,  as  in  the  last  case, 
to  a  recent  period,  it  would  be  presumptuous  in  me  to  defend 
the  cases  on  original  grounds;  but  it  is  proper  to  remark,  that 
one  of  the  arguments  against  making  possession  part  perform- 
ance, is  weakened  here,  instead  of  being  strengthened  by  the 
absence  of  the  omitted  section;  for  if  it  be  necessary  in  Eng- 
land to  break  through  the  statute  in  order  to  prevent  the  vendee 
from  being  made  a  trespasser,  how  much  more  readily  may 
parol  evidence  be  admitted  here,  where  there  is  no  express  pro- 
hibition of  the  contract  in  those  sections  of  the  statute  which 
we  have  adopted.  Certainly  nothing  is  said  in  them  about  a 
written  memorandum  of  the  bargain  signed  by  the  party  to  be 
charged;  the  want  of  which  has  been  the  obstacle  to  specific 
performance  in  the  English  cases;  and  if  the  contract  may  be 
proved  by  parol  to  found  an  action  for  damages  on  it,  why  may 
it  not  be  proved  by  parol  to  found  a  decree  of  specific  execution 
on  it?  It  was  because  the  Britisb  statute  forbade  the  coturts  of 
law  to  sustain  an  action  on  it,  that  the  court  of  chancery  thought 
the  remedy  by  bill  for  performance  within  the  equity  of  prohi- 
bition; and  where  there  is  no  express  prohibition  for  the  one 
purpose,  there  can  be  no  implied  prohibition  for  the  other. 


1.  a  BftU  &  B.  343. 
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But  this  is  retaming  to  groimd  already  explored.  Sir  William 
Grant,  however,  seems,  in  BwckmasUr  v.  Earrop,  7  Vea.  431,*  to 
have  rejected  the  argument  drawn  from  the  protection  of  the 
vendee,  and  to  have  considered  that  the  application  must  come 
from  him  by  whom  the  agreement  has  been  partly  performed; 
but  Wlialey  v.  Bagnel,  6  Bro.  P.  C.  45,*  on  which  he  relied, 
does  not  bear  him  out;  for  though  the  bill  which  was  dismissed 
in  that  case  was  by  him  who  had  not  done  the  acts,  they  were 
evidently  preparatory  to  the  formation  of  the  contract,  and  not 
done  in  part  performance  of  it;  so  that  the  result  must  have 
been  the  same  had  the  application  come  from  the  other  side. 
Beside,  it  is.not  easy  to  see  how  a  vendee  who  has  taken  posses- 
sion on  the  faith  of  the  vendor,  is  not  as  much  defrauded  by 
being  turned  out  in  winter  or  subjected  to  mesne  profits  and 
the  costs  of  an  ejectment  in  case  of  resistance,  as  he  who  de- 
livered it  would  be  by  a  rescission  on  the  contract;  and  it  is  still 
more  difficult  to  see,  upon  the  all-pervading  principle  of  mutu- 
ality which  governs  a  chancellor  wherever  he  is  left  at  liberty  to 
act  on  principles  of  general  equity,  why  the  contract  would  be 
executed  in  behalf  of  the  one  party,  if  it  would  not  be  executed 
in  behalf  of  the  other.  Such  is  the  principle  of  Bromley  y. 
JefferieSy  2  Vem.  415,  in  which  equity  refused  to  execute  a  cove- 
nant by  a  daughter's  &ther  that  her  husband  should  have  his 
estate  for  one  thousand  five  hundred  pounds  less  than  any  other 
person  would  be  willing  to  give  for  it,  because  the  husband  was 
not  bound  to  take  it  at  any  price;  and  for  a  similar  reason  it 
was  held  in  Flight  v.  BoUandy  4  Buss.  298,  that  a  suit  for  specific 
performance  can  not  be  maintained  by  an  infant.  So  a  son's 
bill  to  enforce  a  covenant  by  his  father  who  was  tenant  for  life, 
was  dismissed  in  Armiger  v.  Clarke,  Biinb.  Ill,  because  the  son 
himself  was  not  bound.  The  only  exception  to  the  principle  is 
one  which  has  been  made  by  the  positive  words  of  the  omitted 
section  of  the  statute  under  consideration,  which  declares  it  to 
be  sufficient  in  the  case  of  a  written  agreement  that  it  be  signed 
by  the  party  to  be  charged;  but  the  consequent  dispensation 
with  the  principle  of  mutuality,  though  perhaps  unavoidable, 
was  censured  by  Lord  Bedesdale  in  Lawrenmn  v.  Buller,  1  Sch. 
&  Lef.  13,  as  an  unnecessary  departure  from  the  general  princi- 
ple. Such  a  case,  however,  is  an  exception  which  proves  the 
rule,  and  furnishes  no  precedent  for  a  case  in  which  the  agree- 
ment is  not  pretended  to  be  in  writing  or  signed  by  any  one, 
and  which  the  words  of  the  statute  do  not  embrace.     The  dis- 

1.  7  V«s.  841.  a.  1  Bro.  p.  a  S45. 
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tinction  attempted  bj  Sir  William  Grant,  therefore,  is  ground- 
less; and  the  vendee  as  well  as  the  vendor  may  insist  on  a 
specific  execution  of  the  contract  for  part  performance  by  de- 
liveiy  of  possession  alone. 

As  a  criterion,  no  objection  can  be  made  to  it  which  may  not 
as  plausibly  be  made  to  possession  with  payment  of  purchase 
money  or  expenditure  in  improvements  superadded.  Though 
the  possession  be  shown  to  have  been  given  in  reference  to  some 
existing  contract,  it  is  true  that  the  terms  of  the  bargain  must 
still  be  proved  by  parol;  and  hence  the  fears  of  perjury  which 
were  entertained  by  the  framers  of.  the  statute.  But  would  not 
the  same  necessity  for  parol  proof  of  terms,  and  the  same  danger 
of  perjury  exist,  if  the  purchase  money  were  -paid  or  improve- 
ments were  made?  If  loss  of  possession  may  be  compensated, 
so  may  expenditure,  the  difference  being  only  in  the  degree;  and 
it  is  conceded  on  all  hands  that  it  is  proper  to  go  beyond  com- 
pensation wherever  a  rescission  of  the  contract  would  be  a  fraud. 
Now  it  is  absolutely  necessary  to  establish  some  definite  measure 
of  part  performance,  or  abandon  the  remedy  by  specific  execu- 
tion altogether;  for  there  would  be  neither  stability  of  decision 
nor  security  of  title  without  it;  and  nothing  seems  so  well 
adapted  to  the  end,  or  so  little  susceptible  of  perjury,  as  the 
notorious  and  imequivocal  act  of  parting  with  the  possession. 

We  therefore  see  no  obstacle  in  the  way  of  falling  in  with 
the  current  of  the  English  decisions,  by  holding  delivery  of  pos- 
session pursuant  to  the  contract  to  be  the  test  of  part  perform- 
ance; and  what  remains  to  be  done,  is  to  apply  it  to  the  circum- 
stances of  our  case.  The  vendee  did  not  himself  take  actual 
possession;  but  it  was  shortly  afterwards  taken  by  one  to  whom 
he  had  leased  the  premises,  and  who  had  been  the  agent  of  the 
vendor  to  deliver  the  possession  to  the  vendee.  Having  per- 
formed his  office  in  the  first  place,  he  was  at  liberty  to  become 
the  vendee's  tenant  in  his  own  right;  and  as  his  possession  was 
that  of  his  lessor,  there  was  an  equitable  estate  in  the^  latter 
which  was  bound  by  the  subsequent  judgments.  The  money  in 
court,  therefore,  was  properly  awarded  to  Evelina  Burson,  the 
senior  judgment  creditor. 

Decree  affirmed.  * 

Past  Perfobmanox  or  Parol  Contract  fob  Salx  or  Lands  will  ena- 
ble the  vendor  to  bring  an  action  thereon:  LnucoU  y.  Melntire,  33  Am.  Deo. 
602,  the  note  to  which  contains  the  cases  heretofore  reported  in  this  series. 

ErncT  OF  Dsuvery  oi  Possession  to  Entitue  Party  to  specific  per- 
formance ci  parol  contract  for  sale  of  lands.    The  principal  case  lb  followed 
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in  WiUianuY,  Xondman,  8  Watte  &  S.  55;  Rosa' appeal,  D  Pa.  St.  497;  Reed  t. 
iJc^rf,  12  Id.  121;  Moore  v.  SmaU,  19  Id.  467;  Eider  v.  Maid,  46  Id.  378;  the 
delivery  of  possession  must  be  open  and  notorious:  Brawdy  v.  Brawdy,  7  Id. 
160;  cited  sJso  in  Murphy  v.  Hubert,  Id.  424,  to  show  that  a  trust  in  rela- 
tion to  land  may  be  created  by  parol. 


White  v.  Hopkins. 

[3  Watt«  ahb  Skbobant,  99.] 

Holder  of  a  Bill  or  Exchange  Who  has  Received  of  the  Dbawxb  a 
New  Bill  for  a  part  of  the  amount  and  has  given  time  to  the  drawer  to 
pay  the  balance,  does  not  thereby  release  the  acceptor,  though  the  latter 
accepted  the  bill  merely  for  the  accommodation  of  the  drawer,  of  which 
fact  the  holder  was  informed. 

Formal  Release  of  Drawer  bt  the  Holder  of  a  Bill  of  Exchange 
is  no  release  of  the  acceptor,  unless  such  discharge  of  the  bolder  was 
made  in  consideration  of  payment  or  other  satis&ction  by  which  the  bill 
was,  to  all  intents  and  purposes,  paid. 

Assumpsit.  Action  upon  a  bill  of  exchange  drawn  upon 
White  in  favor  of  Hopkins  and  accepted  by  the  former.  The 
bill  was  drawn  by  one  Foster.  The  defendant  filed  an  affidavit 
of  defense,  setting  forth  that  the  bill  had  been  accepted  solely 
for  the  accommodation  of  Foster,  which  fact  was  known  to  the 
holder,  and  that  Hopkins  had,  since  the  acceptance  by  defend- 
ant, received  the  draft  of  Foster  upon  other  parties  for  a  portion 
of  the  amount  of  the  bill  and  had  agreed  to  wait  six  months  for 
the  balance.  JudgmeM  for  plaintiffs  was  entered  upon  the  in- 
sufficiency of  the  facts  disclosed  in  the  affidavit. 

Meredith,  for  the  plaintiff  in  error. 

Hood,  contra. 

By  Court,  Kennedy,  J.  The  plaintiffs  in  error  were  sued  in 
the  court  below,  upon  their  acceptance  of  a  bill  of  exchange, 
which  was  done  without  consideration,  merely  for  the  accommo- 
dation of  J.  £.  Foster,  the  drawer.  The  bill  bears  date  at  Phil- 
adelphia, the  tweniy-third  of  March,  1839^  and  directs  the  de- 
fendants, J.  White  &  Co.,  to  pay,  six  months  after  the  date 
thereof,  to  the  order  of  Hoj^kins  &  Brother,  the  plaintiffs,  the 
sum  of  eight  hundred  and  fifty-three  dollars  and  twenty  cents. 
The  suit  was  brought  to  December  term,  1839,  of  the  court 
below;  and  the  defense  set  up  was,  that  the  bill  was  accepted 
by  the  defendants  below,  without  consideration,  and  solely  for 
the  accommodation  of  the  drawer;  that  the  plaintiffs  below,  with 
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a  full  knowledge  <^  this  fact,  on  or  about  the  twenty-eighth  of 
Januaiy,  1840,  accepted  and  received  from  the  drawer  of  the 
bill,  his  draft  on  Reynolds  &  Mosier  for  two  hundred  and 
seveniy-one  dollars  on  account  of  the  said  bill,  and  agreed  with 
the  drawer  to  wait  six  months  for  the  balance  or  residue  of  said 
bill,  which  six  months  would  not  expire  until  the  end  of  July 
following.  The  court  below,  however,  was  of  opinion  that  this 
matter  formed  no  bar  to  the  plaintiffs'  further  maintenance  of 
their  action,  and  therefore  rendered  a  judgment  in  their  favor. 
It  is  admitted  by  the  counsel  for  the  plaintiffs  in  error,  that  the  de- 
fense set  up  below  does  not  go  to  discharge  or  release  them  from 
all  liabiliiy  on  their  acceptance,  but  that  they  are  entitled,  imder 
it,  to  claim  the  same  indulgence,  for  making  payment  of  the 
bill,  that  was  granted  by  the  defendants  in  error  to  the  drawer, 
by  virtue  of  their  agreement  made  with  him  on  or  about  the 
tweniy-eighth  of  January,  1840.  It  would  indeed  be  vain  to 
claim  that' they  were  released  thereby;  for  it  wotQd  be  running 
counter  to  the  principle  settled  by  this  court  in  the  case  of  The 
Monigamery  Bank  v.  Walker,  9  Serg.  &  R.  229;  12  Id.  382. 
There  it  was  ruled,  that  the  holder  of  a  negotiable  note  did  not 
discharge  the  drawer  by  giving  time  to  the  indorser,  although 
the  holder  knew  at  the  time  he  obtained  the  note,  by  discount- 
ing it,  that  it  was  drawn  exclusively  for  the  accommodation  and 
benefit  of  the  indorser.  **  We,"  says  Chief  Justice  Tilghman, 
in  delivering  the  opinion  of  the  court, ''  assume  this  broad  prin- 
ciple, that  the  man  who  draws  a  promissory  note  for  the  purpose 
of  negotiation  must  stand  to  it.  He  has  placed  himself  in  the 
situation  of  principal,  and  shall  not  afterwards  escape,  by  alleg- 
ing that  he  was  but  a  surety:"  12  Serg.  &  R.  383.  What  is  here 
said  of  the  accommodation  drawer  of  a  negotiable  note,  may  be 
predicated  of  the  accommodation  acceptor  of  a  bill  of  exchange. 
The  acceptor  is  the  principal  in  the  latter  case,  and  must  be 
looked  to  first  for  payment,  before  recourse  can  be  had  to  the 
drawer:  Heylyn  v.  Adamson,  2  Burr.  674;  Doug.  249;'  Smith  v. 
Knox,  3  Esp.  47;  Clark  v.  Devlin,  3  Bos.  &  Pul.  366;  PhUpoi 
V.  Briant,  4  Bing.  720;  Povmal  v.  Ferrand,  6  Barn.  &  Cress.  442. 
Therefore  if  the  holder  of  a  bill  of  exchange,  accepted  for  the 
accommodation  of  the  drawer,  takes  a  cognovit  from  the  drawer 
for  payment  by  installments,  he  does  not  thereby  discharge  the 
acceptor;  whether  he,  at  the  time  of  taking  the  bill,  knew  it  was 
an  accompiodation  bill  or  not:  See  Fentum  v.  Pocock  et  aL,  5 
Taunt.  192.     In  general,  the  liability  of  the  acceptor  can  not  be 

1.  Dinowall  t.  Dututer. 
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released  or  discharged,  otherwise  than  by  agreement,  release,  or 
payment:  See  Chitty  on  Bills,  839,  and  Uie  authorities  there 
cited.  Hence  even  a  formal  release  of  the  drawer,  by  the  holder 
of  the  bill,  will  not  discharge  the  acceptor  from  his  liability  to 
the  holder,  imless  such  release  be  founded  on  payment,  or  satis- 
faction, made  in  some  way,  by  the  drawer  to  the  holder.  See* 
ing,  then,  that  the  acceptor  can  not  claim  a  discharge  from  the 
release  given  by  the  holder  to  the  drawer,  it  is  difScult  if  not 
wholly  impossible  to  discover  upon  what  principle  he  can  claim 
to  have  any  indulgence,  in  regard  to  the  payment  of  the  bill, 
that  maybe  given  by  the  holder  to  the  drawer,  extended  to  him- 
self. For  the  reason  why  the  release  shall  not  inure  to  the  ben- 
efit of  the  acceptor,  is,  because  he  has  chosen  to  inake  himself 
the  principal  debtor,  the  one  to  whom  the  holder  must  first  look 
for  payment;  and  thus  to  make  the  drawer  merely  a  surety  to 
the  holder,  so  that  the  last  may  therefore  deal  with  the  di*awer, 
who  is  the  surety,  as  he  pleases;  and  it  can  not  in  any  way  preju- 
dice or  injure  the  rights  of  the  acceptor.  Beside,  what  is  the 
difierence  in  principle,  I  would  ask,  between  a  release  forever 
from  payment  of  the  bill,  and  a  temporary  indulgence  granted 
for  that  purpose,  to  the  drawer?  The  former  is  an  absolute 
and  unlimited  dispensation  or  exemption  from  payment  of  the 
bill  forever;  whereas  the  latter  is  a  limited  or  qualified  dispen- 
sation from  the  payment  of  it.  And  it  would  certainly  be 
strange  if  the  acceptor  could  claim  the  benefit  of  the  one  and  not 
the  other.  We  therefore  think  the  judgment  ought  to  be 
a£Srmed. 
Judgment  affirmed. 

AOOOMMODATION  AOOBPTOB  NOT  DlSOHABOED  BT  IkDULOKNOB  TO  DrAWKB; 

QeeLambert  v.  Sandford,  18  Am.  Doo.  149;  Clopper  v.  Union  Bank^  16  IcL  294. 
See  also  note  to  Bank  of  Momtgomery  v.  Walker ^  11  Id.  717. 
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IK  THB 

COURT  OP  APPEALS  AND  OP  ERRORS 


SOUTH  OABOLINA. 


FeLDEB  V.  fiONNETT. 

P  MoMnLi.Aii't  Law,  44.] 

Kbw  Trial  will  bb  Grantbd  Mors  Rbadilt  fob  Ebbob  is  Dacmmo 
QuxsnoNS  or  Location  of  boundary  lines,  inasmuch  as  such  questions 
are  legal  in  their  character. 

Natubal  Boukbabies  Pbsvail  Except  whbn  thbt  abb  Enyelopbd  or 
Doubt,  in  which  case  artificial  marks,  though  of  inferior  degree,  wiU 
hare  effect. 

8u»TS7  Oaluno  fob  a  Boukbabt  Designated  as  "  Dean  Swamp,"  in* 
dudes  the  land  to  the  flowing  stream  or  current  of  the  swamp  where 
such  exists,  and  does  not  extend  merely  to  the  external  line  of  the  low 
and  marshy  ground. 

D1CLABAT10N8  OF  A  Tenant  in  Possession  against  his  Interest  are 
evidence  against  a  party  claiming  under  him,  but  his  declarations  after 
he  had  parted  with  his  interest  are  not  admissible. 

Dbclabations  of  a  Pabtt  aftkb  a  Conveyance  of  Land  by  Him  respect- 
ing the  location  of  a  boundary  line  are  not  admissible  against  his  suc- 
cessor in  interest. 

Trespass  to  tary  title.  The  plaintiff  derived  title  from  William 
Hall.  The  calls  in  plaintiff's  deed  were  for  "  Dean  swamp" 
upon  one  side'  and  for  the  '*  edge  of  Edisto  swamp"  upon  the 
other.  It  was  insisted  by  plaintiff  that  the  run  or  flowing  creek 
of  Dean  swamp  was  intended,  and  not  the  edge  of  the  swamp. 
Objection  was  made  to  the  admission  of  Hall's  declaration,  made 
after  his  deed  to  plaintiff,  that  his  line  did  not  run  to  the  creek, 
which  being  oTerruled  was  also  assigned  as  error.  Verdict  and 
judgment  for  plaintiff.    Defendant  moved  for  a  new  trial. 

Ax.  Dto.  Vol.  XXXYII-SS 
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T.  W.  Olover,  for  the  motion. 
Whiimore,  contra. 

By  Court,  O'Neajll,  J.  Questions  of  location  approximate  so 
nearly  to  purely  legal  questions,  that  a  new  trial  is  more  readily 
granted  for  error  in  them,  than  in  any  other  class  of  cases,  de- 
pending upon  facts.  For  rules  of  location  are  legal  rules,  and 
the  facts  to  which  they  are  to  be  applied,  are  often  of  such  a 
character,  that  there  can  be  no  mistake  in  judging  here  of  their 
effect.  The  first  rule  of  location  is,  that  natural  boundaries  are 
to  prevail  unless  there  may  be  some  doubt  about  them,  and  this 
doubt  is  certainly  removed  by  artificial  marks.  In  such  a  case, 
the  latter,  although  of  inferior  degree,  will  have  effect.  In  the 
case  before  us,  the  survey  of  William  Hall  calls  for  Dean  swamp, 
as  its  north-east  boundaiy.  The  only  difficulty  which  could 
arise,  would  be,  whether  the  surveyor  called  for  the  swamp  of 
the  creek,  or  the  creek  itself,  by  the  name  of  Dean  swamp.  If 
there  were  any  artificial  marks,  which  would  lead  us  to  conclude 
that  the  surveyor  stopped  at  the  margin  of  the  swamp,  then  we 
would  be  at  liberty  to  adopt  it  as  the  boundaiy;  but,  in  their 
absence,  what  is  meant  by  Dean  swamp,  must  be  decided  by  the 
known  and  established  understanding  in  this  state.  The  mean- 
ing may  be  ascertained  by  appealing  to  the  usage  even  of  Or- 
angeburgh,  in  this  behalf.  Besides  Dean  swamp,  they  have 
many  others,  such  as  Bull  swamp,  and  Coccaw  awamp.  This 
name  is  appropriated  to  the  run,  and  not  to  the  swamp.  In 
large  streams,  such  as  Santee  and  Edisto,  the  swamp  is  spoken 
of  as  distinct  from  the  river,  but  in  creeks  with  a  margin  of 
swamp,  the  usage  is  universal  in  this  state,  to  speak  of  the  creek 
imd  swamp  as  one.  In  this  case,  however,  I  do  not  think  there 
is  any  difficulty;  for  the  surveyor  showed  that  he  intended  to  go 
to  the  run,  by  the  different  manner  in  which  he  called  for  the 
southern  boundary.  He  there  calls  for  the  edge  of  the  South 
Edisto  swamp.  When  he  calls  for  the  north-east  boundary  he 
calls  for  it  as  Dean  swamp,  and  represents  the  stream,  and,  in- 
deed, judging  from  the  face  of  the  plat,  it  appears  that  the  cor* 
ner  stands  on  the  bank  of  the  stream. 

In  Coats  V.  Mathews,  2  Nott  &  M.  99,  Little  Saluda,  in 
Edgefield  district,  was  represented  as  lying  within  the  southern 
line  of  the  survey.  It  was  held,  that  the  river  thus  represented 
must  control  the  location.  So,  here,  the  grant  to  William  Hall 
must  be  located  by  the  run  of  Dean  swamp.  It  is  true,  in  fol- 
lowing the  stream,  the  grant  to  Clarke  is  found  to  run  beyond 
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the  creek;  and,  as  that  is  an  older  grant,  the  rule  goyeming  the 
location  of  HsAl's  grant,  is  to  follow  the  run  of  the  creek,  until 
the  line  of  Clarke's  survey  is  reached,  and  then  to  follow  the 
lines  of  Clarke's  survey,  until  they  carry  the  survey  back  to  the 
creek,  which  is  then  to  be  pursued  to  South  Edisto  swamp. 

When  this  is  noticed  properly,  it  explains  Hall's  declarations. 
For  it  was  on  the  line  M.  Q. ,  which  is  identical  with  the  line  of 
Clarke's  grant,  that  Hall  said  he  did  not  run  to  the  creek.  This 
was  the  fact  at  that  point,  for  Clarke's  grant  intervened.  But 
we  do  not  think  Hall's  declarations  were  competent  evi- 
dence. They  were  made  after  he  had  conveyed.  The  rule  is, 
that  the  declarations  of  a  tenant  in  possession,  or  a  grantor,  be- 
fore he  conveys  his  interest,  may  be  given  in  evidence:  Ihirpin 
V.  Brannon,  3  McC.  261.  After  a  grantor  has  conveyed,  he  may 
be  sworn  to  impeach  his  own  title,  for,  in  that  case,  he  testifies 
against  his  own  interest,  and  this  shows,  at  once,  that  his  decla- 
rations can  not  be  evidence.  The  question  in  this  behalf,  is  like 
that  arising  in  a  suit  upon  a  note  of  hand,  when  it  is  passed 
away,  and  the  declarations  of  the  payee,  after  he  parted  with  his 
interest,  are  attempted  to  be  given  in  evidence.  In  Lightner  ads. 
Martin,  2  Id.  214,  it  was  ruled,  that  they  were  inadmissible.  In 
Lester  v.  Martin  and  Patrick,^  Id.  241,  it  was  ruled,  that  decla- 
rations made  by  the  indorsee,  before  he  parted  with  the  note, 
were  competent;  and,  in  that  case,  Judge  Nott  stated  the  true 
rule:  ''The  declarations,  acts,  etc.,  relating  to  the  matter  in 
dispute,  made  by  a  person  while  he  is  interested,  is  good  evi- 
dence against  a  parly  claiming,  subsequentiy  under  such  person." 

The  motion  for  a  new  trial  is  granted. 

J.    S.    BlOHABDSON,    JOSIAH  J.    EvANS,  and  A.    P.  BUTLBB,   JJ.y 

concurred. 
Eabls,  J.,  absent. 

Natural  Boundaries,  when  Controlled  by  Monuments  and  otheb 
Marks:  Se^  cases  cited  in  the  note  toSvffem  v.  McConnell,  32  Am.  Deo.  444. 
As  to  lands  bounded  by  a  line  described  as  following  a  body  of  water,  see 
Lyndi  v.  Aliens  Id.  671  and  note;  Newman  y.  Foster ^  34  Id.  98  and  note. 

Parol  Evidence  to  Establish  Boundary:  Newman  v.  Foster^  supra. 
declarations  of  party  in  possession,  when  admissible  against  those  claiming 
inder  him:  Beeeher  v.  Parmele,  31  Am.  Deo.  633,  and  cases  cited  in  the  note. 

1.  Snelffrove  r.  Martin. 
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Gadsden  v.  Lakoe. 

[1  MaUmjjj^a  Equitt,  87.] 
Goods  CoimuonD  tob  akb  kot  within  thb  Statute  ov  Fbauxm  wliaa 
they  are  not  in  existenoe  at  the  time  of  the  oontract  or  where  aonie  aol 
remains  to  be  done  to  pat  them  in  a  condition  to  be  delivered. 

KO  KOTB  OR  MkMOKANDITM  in  WbTTINO  18  NSOBSSABT  OV  AN  AOBXEICKIIT 

depending  upon  a  contingency  which  may  or  may  not  happen  within  a 
year. 
Ck>NTBAOT  TO  Tbansfbb  Shabbs  ov  Stogk  whcn  the  same  may  be  opened  to 
Bubecription  upon  the  books  of  a  corporation,  ia  not  within  the  meaning 
of  any  provision  of  the  statute  of  fnuids. 

Bill  in  eqtiify.  Complainant  sold  to  defendant  his  right  of 
subBoription  to  certain  shares  of  stock  in  a  corporation  when 
the  same  might  be  issued  and  opened  for  subscription  upon  the 
books  of  the  corporation.  It  was  agreed  that  complainant 
should  transfer  to  defendant  the  shares  of  stock  as  soon  as 
the  same  were  issued  by  the  corporation.  The  agreement  was 
made  in  February,  1837.  The  stock  was  issued  in  1839.  Com- 
plainant subscribed  for  the  stock  and  offered  to  make  the  trans- 
fer to  defendant,  but  the  latter  refused  to  take  the  stock  or  to 
pay  the  agreed  price.  Complainant  brought  an  action  at  law 
for  damages,  but  as  the  agreement  was  known  only  to  the  par- 
ties, the  complainant  being  unable  otherwise  to  obtain  evidence, 
prays  a  discovery  by  bill  in  equity.  Plea,  statute  of  frauds. 
The  plea  being  oyermled  and  defendant  directed  to  answer,  the 
latter  appealed. 

Simons,  for  the  appellant. 

Hunt  and  Thompson,  contra. 

By  Court,  Johnson,  Chancellor.  It  seems  at  one  time  to  have 
been  doubted  whether  stocks  fall  within  the  description,  *'  goods, 
wares,  and  merchandises,"  used  in  the  seventeenth  section  of 
the  statute  of  frauds.  In  Pickering  v.  Appleby,  Com.  354, 
cited  at  length  in  Com.  on  Con.  89,  the  court  of  common 
pleas  were  equally  divided  on  the  question,  whether  stocks  of 
the  governor  and  company  of  the  copper  mines  in  England, 
were  or  were  not  within  the  statute,  and  in  CoU  v.  NetterviUe,  2 
P.  Wms.  308,  the  Lord  Chancellor  King  reserved  the  question, 
whether  York  building  stock  was  or  was  not  within  the  statute, 
declaring  that  all  the  judges  of  England  were  divided  upon  it, 
in  Pickering  v.  Appleby;  the  point  was  too  difficult  for  him  tc 
determine;  and  decided  the  cause  upon  another  ground.    Bat 
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in  MupeU  y.  Cook,^  the  lord  chancellor  expressed  the  opinion 
that  South  Sea  stock  was  within  the  statute. 

It  is  not  probable  that  at  the  time  the  statute  was  passed, 
stocks  were  so  generally  the  subject  of  traffic  in  England  as  at 
this  daj,  and  were  probably  almost  unknown  here,  when  in  1712 
it  was  incorporated  in  our  statute  book;  and  it  may  be  that 
neither  the  parliament  of  Great  Britain,  nor  our  legislature, 
had  them  in  contemplation  at  the  time;  nor  are  the  terms  used 
the  most  apt  that  might  be  selected  to  describe  them;  but  it  is 
notwithstanding  true,  that  there  is  nothing  in  this  country  or 
in  England,  not  even  a  bale  of  goods,  more  commonly  the  sub- 
ject of  traffic,  barter,  and  exchange,  and  the  fluctuation  in  the 
price  is  frequently  greater  than  in  goods,  and  the  dealers  in 
them  are  exposed  to  all  the  temptations  to  perjury  against  . 
which  the  statute  is  intended  to  provide.  But  it  is  not  neoes- 
saiy  to  settle  the  question  here. 

Conceding  that  stocks  are  merchandise,  the  question  ia 
whether  the  defendant  is  bound.  In  addition  to  what  has  been 
said  in  the  circuit  court  decree,  it  will  only  be  necessary  to  add, 
that  it  is  now  the  settled  rule,  that  when  the  goods  contracted 
for  exist  in  BoUdo  and  are  capable  of  deUyery  at  the  time,  it  is 
within  the  statute;  but  where  they  are  to  be  made,  or  something 
is  to  be  done  to  put  them  in  a  condition  to  be  deliyered,  ac- 
cording to  the  terms  of  the  contract,  it  is  not  within  the  statute. 
The  cases  of  Towers  y.  Osbomey*  Clayton  y.  Andrews*  and 
Oroves  y.  Buck,*  referred  to  in  the  circuit  decree,  furnish  ex- 
amples of  the  rule.  The  work  and  labor  to  be  done,  or  the 
expense  to  be'  incurred,  enters  into  consideration,  and  in  that 
consists  the  distinction^  without  the  work,  labor,  or  expense, 
howeyer  trifling,  there  is  no  contract. 

It  is  equally  well  settled,  that  when  the  agreement  is  to  be 
performed  on  a  contingency  which  may  or  may  not  happen 
within  the  year,  a  note  in  writing  is  not  necessary,  imless  it  ap- 
pears from  the  agreement  that  it  was  to  be  performed  after  the 
year:  Peter  y.  Compton,  Sken.  353;  Fenton  y.  Emblers,  3  Burr. 
1278;  Moore  y.  Fox,  10  Johns.  254  [6  Am.  Dec.  338];  Cruih- 
shanks  y.  Burrdl,^  18  Johns.  58. 

The  contract  set  out  in  this  bill,  is  that  on  the  fourth  of  Feb- 
ruary, 1837,  the  complainant  undertook  that  he  would  transfer 
to  defendant  his  right  of  subscription,  to  one  hundred  shares 
of  the  new  stock,  as  soon  as  books  should  be  opened  for  sub- 

1.  JhMMll  T.  Cooke,  Fr.  Ob.  68S.  2.  Sir.  506.  8.  4  Bur.  2101. 

4.  9  Man.  k  Bel.  178.  6.  Crookthank  t.  BvrreO. 
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Boriptions  for  the  same,  and  the  defendant  undertook  to  paj  him 
thirty-three  dollars  for  each  share;  and  it  is  averred  that  on  the 
opening  of  the  books  in  January,  1839,  the  complainant  sub- 
scribed for  the  one  hundred  shares,  and  tendered  an  assignment 
of  them  to  the  defendant,  which  he  refused  to  accept  or  pay  for. 
Now  the  act  incorporating  the  bank,  left  it  entirely  discretion- 
ary with  the  bank  to  increase  its  capital  or  not,  and  the  time  in 
which  it  might  be  done  is  only  limited  by  the  duration  of  tiie 
charter,  nor  is  there  anything  in  it  to  control  the  bank  in  open- 
ing its  books  for  subscriptions  to  the  community  at  large,  or 
limiting  it  to  the  stockholders.  The  new  stock  was  not  in  ex- 
istence at  the  time  of  the  contract;  it  depended  on  the  contin- 
gencies: 1.  That  the  bank  would  increase  its  capital;  2.  On  tiie 
time  when  it  might  open  books  for  subscription;  and  3.  Whetiier 
it  would  or  would  not  limit  the  subscriptions  to  the  stockhold- 
ers; and  until  all  this  had  been  done,  there  was  nothing  which 
complainant  could  transfer  or  assign  to  the  defendant.  The 
books  for  subscriptions  were  opened  to  the  stockholders  alone, 
and  to  enable  the  complainant  to  perform  his  part  of  the  agree- 
ment, he  was  obliged  to  subscribe  for  the  stock,  and  for  which, 
of  course,  he  was  bound  to  pay.  Here  then,  the  thing  con- 
tracted about,  was  not  at  the  time  in  rerwm  natura;  the  time  of 
performance  not  limited  by  the  contract  beyond  the  year,  and 
might  have  happened  in  a  month;  an  act  to  be  done  by  the 
vendor;  the  subscription  for  the  stock,  and  his  liability  to  pay 
for  it,  which  but  for  the  contract  might  not  have  been  done. 
Appeal  dismissed. 

Wm.  Habpeb  and  J.  Johnston,  Chancellors,  concurred. 

Contract  Which  may  be  Pebfobmed  withis  a  Year  is  not  within  tha 
provision  of  the  statute  of  frauds  relative  to  time:  LitucoU  v.  MelnUre^  83 
Am.  Deo.  602,  and  cases  cited  in  the  note. 


Ramsay  v.  Joyce. 

[1  MoUULXtAH'S  EQUITT,  236.] 

Conveyance  by  a  Febialb  ls  Fbaudulent  if  made  prior  to  and  upon  the 
eve  of  her  intended  marriage,  and  after  a  treaty  of  marriage  had  been 
entered  into. 

Such  a  Conveyance  Derives  no  Validity  from  the  fact  that  iU  object 
was  to  make  provision  for  the  children  of  the  grantor  by  a  former  mar- 
riage. 

A  Limitation  in  a  Will  over  ov  a  Life  Estate  to  Testator's  Wm  U 
the.  effect  that  if  she  shall  have  an  heir  at  the  time  of  her  death,  the  «■• 
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tate  shall  descend  to  that  heir,  is  a  limitation  in  favor  of  any  child 
which  the  wife  may  have,  either  by  the  then  existing  or  any  subsequent 
marriage,  the  word  "  heir**  in  the  connection  in  which  used  in  this  case 
evidently  not  being  employed  in  its  technical  sense. 

Ikjunotion  is  not  a  Pbookss  wmoH  is  Effbotual  to  prevent  the  re- 
moval of  personal  property  from  the  state. 

Goers  Inoxtkred  bt  a  Guardian  in  an  action  to  determine  the  validity  of  a 
deed  affecting  the  property  in  which  his  ward  has  an  interest,  are  to  be 
paid  out  of  the  property  of  the  ward. 

Bill  in  equity.  John  Ramsay  being  the  owner  of  a  tract  of 
land  at  the  time  of  his  death,  left  a  will  containing  the  follow- 
ing provisions:  1.  A  life  estate  in  the  land  was  giyen  to  his 
wife;  2.  Providing  that  in  the  event  of  the  death  of  the  wife 
without  issue,  the  property  should  be  distributed  among  his 
next  of  kin;  3.  That  in  case  his  wife  should  have  an  heir,  be- 
fore her  death,  the  whole  estate  should  descend  to  such  heir. 
His  wife  was  appointed  executrix,  and  was  duly  qualified.  Tes- 
tator had  no  children  at  the  time  of  his  death,  but  the  plaintiff, 
his  daughter,  was  bom  a  short  time  thereafter.  Testator  died 
in  1825.  In  1832  his  widow  married  the  defendant  Joyce. 
Eighteen  days  before  her  marriage  to  Joyce  she  conveyed  to  the 
daughter,  by  her  former  marriage,  plaintiff  in  this  action,  all 
her  real  and  personal  estate,  with  but  a  slight  reservation. 
The  deed  of  conveyance  was  executed  after  the  marriage  be- 
tween herself  and  Joyce  had  been  agreed  upon,  and  without  the 
latter's  consent.  The  bill  alleged  that  defendant  Joyce  was 
about  to  cany  away  a  portion  of  the  property,  and  prayed  an 
injunction.  Bill  dismissed.  Complainant  apx>ealed.  The 
questions  raised  are  as  to  the  Talidiiy  of  the  deed  to  plaintiff 
and  the  rights  of  plaintiff  under  her  father's  will. 

B,  F.  Perry  and  H.  Henry,  for  the  complainant. 

By  Court,  Harpeb,  Chancellor.  The  jury  having  found  that 
the  deed  in  question  was  made  without  the  knowledge  of  the 
intended  husband,  and  it  being  certain  that  it  was  made  in  con- 
templation of  marriage,  and  after  an  actual  engagement  to  that 
effect,  it  only  remains  to  inquire,  whether  such  a  deed  can  be 
supported.  The  remarks  of  Chancellor  Johnston,  in  the  decree 
of  1839,  perhaps  comprehend  all  that  is  necessary  to  be  said  on 
the  subject;  but  as  the  subject  is  a  new  one  in  our  courts,  it  has 
been  thought  proper  to  make  a  further  investigation  of  authori- 
ties. Of  the  general  rule,  that  a  voluntary  conveyance  made  by 
a  wife,  pending  a  treaiy  of  marriage,  and  vrith  a  view  to  it,  with- 
out the  knowledge  of  the  intended  husband,  is  void  as  a  fraud 
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on  the  marital  rights,  has  never,  I  believe,  been  questioned. 
And  though  it  is  said  by  Lord  Chancellor  Brougham,  in  8L 
Oeorge  v.  Wake,  1  Myl.  &,  E.  610,  that  the  doctrine  rests  more 
upon  dicta  than  actual  decision,  he  himself  does  not  question  it. 
The  case  of  Carleton  t.  MUingtcn,  2  Yem.  17,  where  in  contem- 
plation of  marriage  the  wife  conveyed  to  trustees,  in  trust,  to  dis- 
pose of  the  property  as  she  should  direct;  and  that  of  Ooddard 
V.  SnoWy  1  Buss.  485,  where,  ten  months  before  the  marriage, 
but  still  with  a  view  to  it,  the  wife  had  conveyed  in  like  manner; 
and,  as  it  is  said,  that  of  Havord  v.  Hooker,^  2  Bep.  in  Ch.  81,  seem 
to  be  decisions,  and  expressly  in  point.    It  is  recognized  in 
BaU  V.  Montgomery^  2  Yes.  jun.  191;  in  Stralhmore  v.  Bowes,  Id. 
22;'  and  indeed,  in  all  the  cases  which  have  been  supposed  to  intro- 
duce a  modification  of  it.    The  modification  contended  for,  ia» 
that  if  the  object  of  the  conveyance  is  to  make  a  provision  for 
the  children  of  a  former  marriage,  this  will  be  supx>orted.     The 
law  is  found  so  expressed  in  some  of  the  elementary  books;  and 
dicta  to  that  effect  may,  perhaps,  be  found  in  some  of  the  re- 
ported cases.    But  all  these,  I  believe,  are  derived  from  the  case 
of  Hunt  V.  Matthews,  1  Yem.  408.    In  that  case,  according  to 
the  original  report,  the  wife  had  assigned  over  the  greater  part 
of  her  estate,  in  trust,  for  the  children  of  her  former  marriage; 
and  the  chancellor  is  reported  to  have  said,  that  she  might,  with 
a  good  conscience,  provide  for  children  of  the  first  marriage. 
But  Mr.  Cox,  in  the  notes  to  his  edition,  corrects  the  rex>ort 
from  the  register's  book,  and  states  that  the  assignment  was 
known  to  the  second  husband  before  the  marriage :  Bliihe^s  case, 
Freem.  91,  has  been  relied  upon.     There  the  wife  assigned  a 
lease  of  three  pounds,  annual  value,  in  trust,  for  herself  for  life, 
with  remainder  to  her  daughter.    It  was  said  by  the  court, 
thaty  being  a  thing  of  small  value,  and  there  appearing  no  mar- 
riage treaiy,  nor  any  contemplation  of  this  lease,  the  deed  might 
be  supported.     In  that  case,  too,  the  wife  had  received  the  in- 
come for  her  life,  and,  after  her  death,  the  daughter,  during  the 
life  of  the  husband,  and  the  bill  was  brought  by  his  adminis- 
trator, to  set  the  conveyance  aside,  and  the  court  might  veiy 
well  have  thought  that  the  acquiescence  of  the  husband  was 
evidence  of  its  fairness,  and  that  his  representative  should  not 
impugn  it.     In  King  v.  Cotton,  2  P.  Wms.  674,  it  was  in  evi- 
dence, that  the  conveyance  was  made  before  the  treaty  of  mar- 
riage, in  the  most  public  manner — ^at  an  entertainment  given  to 
tenants — ^and  though  the  court  speaks  of  the  mean  circumstances 

1.  Howard  t.  Booptr.  3.  1  V«s.-22. 
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of  the  husband,  and  of  his  not  o£Eering  to  make  any  settlement,  yet 
certainly,  these  circnmstances  were  not  necessary  to  the  decision. 
In  Strathmore  y.  Bowes,  though  executed  a  yeiy  short  time  before 
the  marriage,  the  settlement  was  before  the  treaty  of  marriage  with 
the  defendant.  It  was  made  in  contemplation  of  marriage  with 
a  former  suitor,  with  his  knowledge  and  consent.  In  St.  Charge 
T.  Wake,  the  chancellor  decided  upon  the  ground  that  there  was 
no  concealment,  and  that  the  deed  was  probably  known  to  the 
husband.  He  argues,  however,  that  in  such  cases  the  question 
must  always  be  of  actual  fraud;  that  the  cases  seem  to  authorize 
the  taking  of  all  the  circumotances  into  consideration ;  the  circum- 
stances of  the  husband,  as  to  pecuniary  means,  etc. ;  but  the  one 
thing  needful  is  fraud;  fraudulent  concealment.  No  other  case 
besides  this  furnishes  any  ground  for  the  exception  to  the  general 
rule,  which  is  supposed  to  exist,  when  the  conyeyance  is  to  pro- 
vide for  children  of  a  former  marriage,  rather  than  for  a  stranger. 
These  dicta,  or  this  reasoning  of  Lord  Brougham,  seem  to  a£Ford 
the  only  ground  for  what  is  said  by  Mr.  Justice  Story,  in  his 
commentary  on  equity  jurisprudence;  that  though  the  secret 
conveyance  of  the  woman,  in  favor  of  one  for  whom  she  was 
under  moral  obligation  to  provide,  will  be  void,  yet,  '^  if  she 
only  reasonably  provides  for  her  children  by  a  former  marriage, 
under  circumstances  of  good  faith,  it  would  be  otherwise.''  It 
is  to  this  case,  and  that  of  King  v.  Cotton,  that  he  refers  for 
authority. 

As  to  what  is  said  in  our  own  reported  cases,  Lylea  v.  Lyles^ 
and  Jones  v.  CoU^,  they  can  hardly  be  called  dicta.  Laying 
down  the  general  law,  that  a  voluntary  conveyance  made,  pend- 
ing a  marriage  treaty,  without  the  knowledge  of  the  husband,  is 
void,  they  add — unless  it  be  to  provide  for  children.  This  can 
hardly  be  said  to  express  an  opinion  that  there  is  such  an  excej)- 
tion  in  favor  of  children.  In  Terry  v.  Hopkins,  1  Hill  Ch.  1, 
Chancellor  De  Saussure  questions  the  doctrine,  and  quotes  the 
reasoning  of  Eoper,  in  his  law  of  husband  and  wife,  that  if  the 
conveyance  is  to  be  avoided  on  the  ground  of  fraud  on  the  hus- 
band, it  is  equally  fraudulent,  whether  in  favor  of  children  or 
any  one  else.  But  certainly  no  case  or  dictum  supports  the 
notion,  that  every  conveyance  making  provision  for  the  children 
of  a  former  marriage,  shall  be  valid;  and  it  would  be  difficult  to 
find  a  stronger  case  against  the  deed  than  in  this  instance.  It 
was  made  after  the  marriage  engagement,  and  a  month  before 
the  actual  marriage,  privately,  at  the  house  of  her  father,  with 

1.  Http.  Eq.  288.  2.  2  BaU.  33a 
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the  knowledge  only  of  kindred  and  inmates;  it  was  of  her  whole 
property,  to  a  child  already  well  provided  for,  and  the  husband 
had  a  fortune  adequate  to  her  own.  Under  these  circumstances, 
it  is  impossible  that  the  deed  should  stand,  and  such  is  the 
judgment  of  the  court.  My  indiyidual  opinion  would  be,  that 
there  is  no  distinction,  whether  the  conveyance  be  to  children 
or  to  a  stranger,  and  that  it  would  introduce  great  uncertainty 
into  the  law,  if  we  should  set  about  to  determine,  according  to 
the  circumstances  of  every  case,  what  is,  or  is  not,  a  reasonable 
provision  for  children.  A  reasonable  provision  is  that  of  which 
the  intended  husband  will  approve.  It  is,  in  every  case,  in  the 
power  of  the  intended  wife  to  communicate  her  intention  to  pro- 
vide for  her  children  to  the  husband;  and  if  it  be  in  fact  reason- 
able, and  he  should  refuse  his  consent,  and  break  off  the  treaty 
upon  this  provocation,  she  will  have  reason  to  congratulate  her- 
self. To  leave  it  in  the  power  of  women  to  make  such  secret 
dispositions  on  the  eve  of  marriage,  would  be  injurious,  not  a 
benefit  to  them.  Nothing  would  be  moie  likely  to  create  con- 
jugal unhappiness  after  the  marriage,  of  which  we  have  an  im- 
fortunate  instance  in  the  present  case.  It  is  the  familiar  law, 
that  the  husband  is  regarded  as  a  purchaser  of  the  wife's  prop- 
erty, and  that  marriage  is  a  valuable  consideration.  As  said  by 
the  chancellor  in  Strathmore  v.  Bowes y  '*  the  law  conveys  the 
marital  rights,  because  it  charges  him  with  all  the  burdens 
which  are  the  consideration  he  pays  for  them."  In  this  case, 
the  defendant,  since  his  marriage,  has  paid  off  a  debt  contracted 
by  his  wife  before  her  marriage,  for  part  of  the  property  in- 
cluded in  her  conveyance.  Now,  suppose,  a  person  should  con- 
vey for  a  pecuniary  consideration,  property  of  which  he  had 
before  conveyed  a  part  to  his  children,  could  there  be  any  ques- 
tion of  the  fraud?  A  person  in  debt  making  a  voluntary  con- 
veyance, is  presumed  to  intend  fraud  on  his  creditors;  and  his 
moral  obligation  to  provide  for  his  children  will  not  cure  the 
transaction,  if  the  conveyance  be  to  them.  As  said  by  Boper, 
if  the  secret  conveyance  of  the  wife  be  void  on  the  score  of  fraud 
on  the  husband,  it  can  make  no  difference  whether  it  be  in  favor 
of  children  or  any  one  else.  It  is  hardly  necessary  to  say,  that 
the  court  can  not  afford  the  relief  prayed  for  by  the  second 
ground  of  apx>eal.  With  respect  to  the  third  ground,  and  the 
injunction  which  has  been  granted  in  the  case,  it  may  be  weU 
to  explain  that  they  are  entirely  misconceived.  The  practice  of 
granting  injunctions  against  the  removal  of  property  from  the 
state,  which  has  sometimes  obtained,  is  entirely  inefficient  and 
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irregnlar.  An  injunction  is  for  the  pnipose  of  restraining  pro- 
ceedings in  another  court  ^thin  the  state,  or  to  restrain  some 
act  in  relation  to  landed  property,  which  can  not  be  remoTed 
from  the  state;  and  if  the  parly  disobeys,  the  court  may  always 
find  and  pnnish  him  by  its  process.  If  there  be  ground  to  ap- 
prehend that  a  party  will  not  abide  a  decree  of  the  court,  the 
proper  process  to  compel  him  to  do  so,  is  the  writ  of  ne  exeat. 
If,  upon  the  hearing,  there  appear  sufficient  grounds  to  appre- 
hend that  a  tenant  for  life  will  remove  the  property  from  the 
state,  the  court  will  compel  him  to  give  securiiy  for  its  forth- 
coming at  the  termination  of  the  life  estate.  But  if  the  court 
should  merely  enjoin  him  not  to  remove  the  property,  he  might 
remove  himself  and  the  property  too,  and  entirely  evade  the 
jurisdiction.  With  regard  to  the  propriety  of  compelling  the 
tenant  for  life  to  give  securiiy  in  the  present  case,  we  concur 
with  the  chancellors;  but  if  any  such  intention  should  hereafter 
appear,  the  complainant  will  be  at  liberty  to  apply  for  a  ne  exeat. 
The  fourth  ground  is  sustained.  It  was  certainly  no  violation 
of  the  duty  of  a  guardian  to  obtain  the  judgment  of  the  court 
on  an  instrument,  in  which  his  ward  had,  apparentiy,  so  mate* 
rial  an  interest;  and  it  would  be  hard  and  unusual  to  burden 
him  with  costs.  By  paying  costs  out  of  the  corpus  of  the  prop- 
erty, they  will  be  borne  by  the  tenant  for  life  and  the  complain- 
ants entitled  in  remainder,  according  to  their  respective  inter- 
ests. This  is  ordered  accordingly,  and  in  other  respects  the  de- 
crees are  confirmed. 

David  Johnsov,  J.  Jobnstov,  and  B.  F.  DmnoH,  Chancellors, 
concurred. 
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Johnson  v.  Bbown. 

p  HvMPBBsn,  itr.] 

So  GiNBRAL  Pbingiplb  nr  Rboabd  to  MoLTiFABionBVBSS  oan  be  «ai- 
tnoted  from  the  cases;  on  the  one  hand,  multiplicity  of  actions  is  to  be 
avoided,  and  on  the  other  hand,  the  blending  in  one  suit  of  distinct  and 
incongmons  claims  and  liabilities. 

A  Bill  is  Bad  fob  MuLTirARiousNiss  which  joins  as  parties  defendant 
a  partner,  the  firm  of  which  he  is  a  member,  the  several  trustees  to  whom 
they  have  separately  assigned  property  in  trust  for  the  benefit  of  crod- 
itors,  and  the  creditors  respectively  affected  by  the  deeds  of  tmst. 

Praoticb  on  Dbbhtrreb  roB  Multitabiousnxss.— On  the  sustaining  of  a 
demurrer  for  multifariousness,  the  complainant  may  dismiss  as  to  those 
whose  joining  made  the  bill  bad,  and  proceed  as  to  the  rest  But,  if  he 
appeals  without  so  doing,  the  appellate  oourt  on  sustaining  the  lower 
oonrt  can  only  dismiss  the  bill  without  prejudice. 

Bill  in  ohanceiy.  General  demurrer  alleging  multi&rioufl* 
II668.  Demurrer  sustainecL.  Complainant  appealed.  Theopin* 
ion  discloses  the  character  of  the  multifariousness. 

Jfumford,  for  the  complainant. 

Searcy,  contra. 

By  Gourt>  Bebsb,  J.  The  bill  allies  that  the  complainant 
obtained  a  judgment  at  law  against  Brown  for  upwards  of  three 
thousand  dollars,  that  an  execution  was  issued,  and  nuUa  bona 
returned  thereon.  That  Brown,  to  secure  creditors,  had  made  a 
deed  of  trust,  conyeying  to  one  Hill,  as  trustee,  a  large  amount 
of  real  and  personal  property;  that  a  sale  of  the  property ' 
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made  bj  the  said  trustee,  Hill,  and  that  yarious  persons  became 
purchasers  at  the  sale  of  the  property.  The  bill  alleges,  that 
the  deed  of  trust  was  fraudulent  and  void  as  to  complainant, 
and  that  the  purchasers  had  notice  thereof  at  the  sale,  and  are 
affected  thereby;  and  it  prays  that  the  said  deed  and  sale  be  set 
aside,  and  that  the  said  Brown,  the  said  trustee.  Hill,  the  cred- 
itors, secured  by  said  deed,  and  the  purchasers  at  the  said  sale, 
be  made  parties  to  the  suit.  The  bill  also  sets  forth,  that  the 
said  Brown  and  one  Smithers,  are  partners  in  trade,  under  the 
firm  and  sfyle  of  Brown  &  Smithers,  and  that  he  had  obtained 
against  them  a  judgment  at  law,  for  a  considerable  sum  (which 
is  stated),  that  an  execution  was  issued  thereon,  and  was  re- 
turned nulla  bona.  That  said  Brown  &  Smithers,  to  secure  cer- 
tain creditors  of  theirs,  had  conveyed  by  a  deed  of  trust  to  one 
Clarkson,  as  trustee,  certain  property  therein  mentioned;  that 
said  deed  of  trust  is  fraudulent  and  void  as  to  the  judgments 
and  claims  of  the  complainant,  and  prays  that  it  be  set  aside, 
and  that  the  said  Brown  &  Smithers,  and  the  trustee  in  said 
deed,  and  the  creditors  secured  thereby,  be  made  parties  de- 
fendant to  the  suit. 

The  defendants  have  all  joined  in  demurring  to  the  bill  for 
multifariousness.  The  chancellor  saw  fit  to  sustain  the  de- 
murrer and  to  dismiss  the  bill,  and  the  complainant  has  ap- 
pealed to  this  court. 

Mr.  Justice  Story  has  justly  remarked,  that  numerous  as  are 
the  cases  upon  this  subject,  no  principle  can  be  extracted  from 
them,  that  can  be  safely  adhered  to  as  a  general  rule,  but  the 
courts  must  determine  each  case  upon  its  own  peculiar  circum- 
stances. While  multiplicity  of  actions  on  the  one  hand,  ought 
to  be  avoided,  we  should  be  careful,  on  the  other,  to  guard 
against  that  complication  and  confusion  in  the  investigation  of 
rights,  and  the  application  of  remedies,  arising  from  the  attempt 
to  blend  in  one  suit,  distinct  and  incongruous  claims  and  lia- 
bilities. The  interest  and  liability  of  defendants  may  be  sepa- 
rate, and  yet  they  can  be  joined  in  the  same  suit.  But,  then, 
their  liability  must  flow  from  the  same  fountain;  their  interests 
radiate  from  some  common  center;  as  if  they  have  distinct  por- 
tions of  complainant's  distributive  share,  or  have  purchased 
severally  and  each  for  himself  from  complainant's  testator 
separate  portions  of  his  trust  property,  and  in  such  like  cases. 
It  is  upon  this  principle,  perhaps,  that  the  judgment  in  the  case 
of  Fellows  V.  FeUaws,  4  Cow.  682  [15  Am.  Dec.  412],  can  be 
maintained,  if  at  all  maintainable.    In  that  case,  several  per- 
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Bons,  at  distinct  times  and  without  confedeiation  with  each 
other,  had  frandnlentlj  purchased  separate  portions  of  prop- 
erty of  B.,  the  debtor  of  A.,  and  who  had  a  judgment  against 
B.  It  was  held,  that  a  bill  filed  against  all,  was  not  multifari- 
ous. B.,  the  common  and  ^udulent  vendor  to  all  the  defend- 
ants, was  the  debtor  to  A.,  and  constituted  a  common  connect- 
ing link,  a  central  point  to  all.  That  case  goes  further  than 
any  of  which  we  are  aware.  But  it  does  ijiot  go  far  enough  to 
vindicate  the  bill  before  us  from  the  objection  of  multifarious- 
ness brought  against  it  in  the  demurrer. 

The  complainant  has  a  judgment  at  law  against  Brown;  the 
latter  makes  a  deed  of  trust  to  secure  certain  creditors,  and  a 
sale  takes  place  under  said  deed,  and  there  were  divers  pur- 
chasers of  separate  articles  of  property.  If  the  deed  of  trust  and 
the  sale  be  fraudulent,  the  complainant  with  proper  averments, 
may  well  make  Brown,  the  trustee,  the  creditors  intended  to  be 
secured  by  the  deed  of  trust,  and  the  purchasers  at  the  sale 
which  took  place  under  it,  parties  defendant  to  the  same  bill; 
because  Brown,  the  debtor  of  the  complainant,  is  the  source 
and  origin  of  all  their  claims,  the  common  center,  the  connect- 
ing link  between  the  complainant  and  all  the  defendants.  But 
this  ceases  to  be  the  case  when  you  go  a  step  further,  to  the 
judgment  against  the  firm  of  Brown  &  Smithers;  to  the  deed  of 
trust  to  secure  the  creditors  of  the  firm.  When  you  make 
Smithers,  the  trustee  in  the  last-mentioned  deed,  and  the  cred- 
itors of  the  firm,  parties  to  the  same  bill  filed  against  the  trustee, 
creditors  and  purchasers  under  the  deed  first  set  forth,  there 
ceases  to  be  any  common  center,  any  one  connecting  link.  The 
rights  and  liabilities  do  not  spring  out  of  or  radiate  from  any 
one  point  or  person.  The  creditors  of  the  fiim  have  no  connec- 
tion with  the  creditors  and  purchasers  under  Brown,  and  it 
would  not  be  expedient  or  proper  that  their  interests  and  liabil- 
ities should  be  involved  in  the  same  suit. 

We  think,  therefore,  that  the  demurrer  was  properly  sus- 
tained; but  we  regret  that  the  complainant  did  not  upon  the 
demurrer  being  sustained,  move  the  chancellor  to  dismiss  hia 
bill  as  to  Smithers  and  those  claiming  under  the  firm  or  part- 
nership deed  of  trust,  and  to  retain  the  suit  as  to  the  others. 
We  suppose  it  would  have  been  proper  for  the  chancellor,  if  thua 
moved,  so  to  have  ordered.  But  as  the  complainant  has  placed 
himself  before  us  upon  the  question  raised  by  the  demurrer, 
and  the  decree  thereon,  we  apprehend  that  we  are  at  liberty  to 
do  no  more  here,  than  to  diRmifls  the  bill,  in  consequence  of 
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affirming  the  chancellor's  decree,  which  we  reluctantly  do,  but 
without  prejudice. 

In  Regard  to  Muia^fasiousnbss  and  to  the  roles  for  determming  the  same, 
■ee  the  note  to  FellowB  v.  FsUows,  15  Am.  Dec  412,  BndStuairt*sHeir9  ▼.  Coal- 
ier.  Id.  731;  Robmwn  v.  SmUh,  24  Id.  212;  ChrinuUme  t.  Carter,  Id.  230; 
Varick  v.  SmUh,  28  Id.  417. 


Bios  v.  Gagb. 

[2  HnicPHBXTfl,  360.] 
P&ikoipal's  Death  Revokes  Aoeiyt's  Authobitt  instantly,  and  aott  of 
agent  done  after  the  principal's  death  in  ignoranoe  of  that  fact,  and  in 
good  faith,  are  void. 

Assumpsit  against  Cage's  administrator  to  recover  the  value  of 
goods  sold  to  one  Bledsoe,  the  agent  of  the  firm  of  which  Cage 
and  another  were  members.  Cage  died  before  Bledsoe  bought 
the  goods,  but  the  fact  of  the  death  was  then  unknown  to  him 
and  to  plaintiffs.  Verdict  for  the  defendant.  Motion  for  new 
trial  being  overruled,  plaintiffs  appealed. 

McLanahan,  for  the  plaintiffs, 

Searcy,  corUra, 

By  Court,  Gbeen,  J.  The  only  question  in  this  case  is,  do 
the  acts  of  an  agent  performed  after  the  death  of  the  principal, 
in  pursuance  of  authority  previously  given,  and  in  ignorance  of 
the  death  of  the  principal,  bind  the  representative  of  the  latter? 

The  general  principle  of  the  common  law  is,  that  an  author- 
iiy  conferred  by  letter  of  attorney,  must  be  executed  during  the 
life  of  the  principal:  1  Bac.  Ab.,  tit.  Authority  E.  The  death 
of  the  principal  is  an  instantaneous  and  absolute  revocation  of 
the  authority  of  the  agent,  unless  the  power  be  coupled  with  an 
interest:  2  Kent's  Com.  645. 

In  this  case,  William  Cage,  the  defendant's  intestate,  was 
dead  when  the  goods  were  purchased  in  Philadelphia  by  Bled- 
soe, the  agent.  They  have  never  come  into  the  hands  of  the 
administrator,  but  were  received  by  the  surviving  partner  and 
appropriated  by  him.     Let  the  judgment  be  affirmed. 


Rbvooatioh  of  Agent's  Authoritt  bt  Death  of  Prinoifal:  See  Harper 
V.  lAtOe,  11  Am.  Dec  25;  SUxpUa  v.  Bradbwry,  23  Id.  494. 
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Bbown  v.  Dickson. 

[3  HUlCPHBKn,  d85.] 

A  Levy  of  Exsoutiok  is  Void  for  Uncebtaintt  when  made  in  the  fol- 
lowing words:  "  Levied  on  lot  No.  — ,  in  the  town  of  Greenville^  with  its 
improvements,"  and  the  sale  conveys  no  title. 

Ejectmeitt.  The  question  involved  is  stated  in  the  opinion. 
Verdict  for  the  plaintiff.  The  motion  for  a  new  trial  was  over- 
ruled.   Defendtmt  appealed. 

J.  A.  McKinney,  for  the  plaintiff  in  error. 

Lucky,  contra. 

By  Court,  Tublet,  J.  The  question  presented  in  this  case  is, 
whether  a  levy  of  an  execution  in  the  following  words  is  suffi- 
ciently certain,  viz. :  "  Levied  on  lot  No.  — ,  in  the  town  of 
Greenville,  with  its  improvements."  In  the  case  of  Vance  v. 
McNairy,  3  Yerg.  171  [24  Am.  Dec.  553],  it  is  held,  that  a  levy  on 
land  is  sufficiently  certain,  if  it  describe  it  in  such  a  manner  as 
to  distinguish  it  from  all  other  tracts  owned  by  the  same  person. 

In  the  case  of  Found  v.  FuUen's  lessee,  3  Yerg.  338,  the  levy 
was  in  these  words:  *'  levied  on  eight  thousand  acres  of  land, 
lying  in  four  different  tracts."  This  levy  was  held  to  be  void 
for  uncertainiy.  The  judge  in  delivering  the  opinion  of  the 
court,  says:  ''This  levy  is  bad  for  its  vagueness  and  unoer- 
tainiy;  its  location  is  not  more  definite  than  the  bounds  of  the 
couniy  of  Stewart"  (the  couniy  to  which  the  execution  was 
issued),  ''  and  this  restriction  is  only  arrived  at  by  implication, 
because  the  power  of  the  sheriff  did  not  extend  beyond  these 
bounds.  The  levy  ought  to  show  the  location  of  the  lands 
levied  on  to  a  reasonable  certainty.  This  case,  we  think,  is  in 
point  and  must  govern  the  one  under  consideration. 

The  levy  in  the  case  of  Pound  v.  FuUen'a  lessee,  according  to 
the  exposition  of  the  court,  is  this:  "  Levied  on  eight  thousand 
acres  of  land,  lying  in  four  different  tracts,  in  the  county  of 
Stewart."  The  levy  in  this  case,  is  **  levied  on  lot  No.  — ,  in 
the  town  of  Greenville,  with  its  improvements."  If  the  first  be 
void  for  uncertainty,  surely  the  last  must  be  also.  What  tracts 
of  land  were  levied  on  in  that  county  ?  We  know  not.  What 
lot  was  levied  on  in  the  town  of  Greenville  ?  We  know  not. 
The  levy  in  the  first  case,  would  cover  any  eight  thousand  acres 
of  land,  lying  in  four  different  tracts  in  Stewart  county;  and 
the  levy  in  the  last  case,  would  cover  any  lot,  with  improve- 
ments, in  the  town  of  Greenville.     This  view  of  the  case  is  not 
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in  conflict  with  the  case  of  Parker  v.  Swan,  in  1  Humph.  [34 
Am.  Dec.  619] .  There  the  levy  shows  to  whom  the  land  belonged, 
the  quantity  of  acres,  and  the  location,  to  wit,  the  waters  of  the 
west  fork  of  Stone's  river.  Now  it  is  impossible  that  there  can 
be  any  uncertainty  in  this  levy,  unless  by  accident  there  should 
be  two  tracts  of  land  owned  by  the  same  person,  containing  the 
same  precise  number  of  acres,  and  having  the  same  location;  a 
thing  not  to  be  supposed.  We  are  therefore  of  the  opinion, 
that  the  court  be^ow  erred,  in  receiving  the  sheriff's  deed, 
based  upon  this  levy  as  a  muniment  of  title  in  the  plaintiff  in 
ejectment,  and  that  it  ought  to  have  granted  a  new  trial.  The 
judgment  vnll,  therefore,  be  reversed,  and  the  case  remanded 
for  further  proceedings. 

Sheriff's  Rbtubn  of  Exzcutiok  shoald  describe  the  land  levied  upon  with 
tafficient  precision  to  enable  it  to  be  identified:  Duvall  v.  Waters^  18  Am. 
Dec  350:  Berry  v.  Griffith,  Id.  300;  Swan  v,  Parher,  27  Id.  522;  MarthaU 
T.  Cfreer^fieid,  29  Id.  559,  and  note;  Oilman  y.  Thomp9ont  34  Id.  714;  Parker 
T.  Swan,  Id.  619  and  note. 


BuLLARD  V.    COPPS. 

[3  HuxPHBvn,  409.] 
0rATITTB  OF   LnOTATIOira  DOES  NOT  RUN  IN  FaVOB  OF  A  TXNANT  who  hat 

disclaimed  his  landlord's  title,  until  notice  of  the  disclaimer  is  bronghl 

home  to  the  landlord. 
It  is  CuAMFERTons  FOB  A  TENANT  to  scU  the  land  in  his  possession  at  any 

time  after  the  fact  of  his  disclaimer  is  known  to  the  landlord. 
Natukal  Bounbabies  Contbol  Numbeb  of  Aobbs,  especially  where  the 

number  is  stated  with  a  **  more  or  less." 

Ejectment.  The  opinion  states  the  case.  Verdict  for  the 
plaintiff.    Defendant  api>ealed. 

J,  A.  McKinnexj  and  Peck,  for  the  plaintiff. 

Cocke,  contra. 

By  Court,  Green,  J.  This  is  an  action  of  ejectment.  On  the 
trial,  the  court,  among  other  things,  charged  the  jury,  "  that  if 
the  proof  satisfied  them,  that  Powell  was  in  as  the  tenant  of 
Copps,  and  Bullard  came  in  by  collusion  with  Powell  or  under 
him,  that  Bullard  would  in  law  be  considered  as  the  tenant  of 
Coi)ps,  and  that  Copps  woidd  not  be  bound,  nor  would  the  act 
against  champerty  be  operative  to  show  any  title  against  him, 
until  he  (Bullard)  had  held  adversely  to  Copps  for  seven  years, 
after  his  disclaimer  known  to  Copps." 

Am.  Dxo.  Vol..  XZZVn— 86 


Digitized  by 


Googit 


562  BULLABD  V.  Ciopps  [Tenn, 

In  this  part  of  the  chai^ge,  the  court  erred.  Although  it  is 
true,  that  a  tenant  can  not  resist  his  landlord,  bj  virtue  of  the 
statute  of  limitations,  until  after  the  expiration  of  seven  years 
from  the  date  of  his  disclaimer  and  adverse  holding,  yet  it  does 
not  follow,  as  the  court  seemed  to  suppose,  that  the  statute 
against  champerty  will  not  apply  until  after  the  expiration  of 
seven  years.  The  moment  the  disclaimer  of  the  tenant  is  known 
to  the  landlord,  his  possession  becomes  adverse,  and  this  adverse 
possession  continuing  seven  years,  the  statute  of  limitations 
forms  a  bar  to  the  landlord's  recovery.  But  it  does  not  require 
any  length  of  adverse  possession,  to  make  a  sale  and  conveyance 
of  the  land  so  possessed  by  another,  champertous.  The  fact, 
that  it  is  adversely  held,  is  enough.  And  that  fact  occurs  in  the 
case  of  a  tenant,  so  soon  as  his  disclaimer  is  known  to  the  land- 
lord. 

2.  The  deed  from  Bullard  to  Copps,  calling  to  begin  "  at  the 
ford  of  Clinch  river,  known  by  the  name  of  Copp's  ford,  on  the 
nqrth  side  of  said  river,  running  up  the  different  meanderings 
of  said  river  to  the  first  gut  below  where  William  Hunter  now 
lives,  for  compliment,"  "  containing  one  hundred  acres,  more  or 
less,"  includes  all  the  land  Bullard  owi^ed  above  the  said  ford, 
to  the  gut  aforesaid.  And,  therefore,  the  land  in  dispute  is  in- 
cluded in  the  deed  from  Bullard  to  Jacob  Copps,  and  in  the  one 
from  Jacob  Copps  to  lessor  of  plaintiff. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded  for 
another  trial. 

To  Set  thk  Statutb  Bunking  Against  thx  Landlord  and  in  &kvor  of 
the  tenant,  the  advene  holding  must  be  notorious:  Doak  v.  DoneUoHf  24  Am. 
Deo.  485;  Duke  v.  Harper,  27  Id.  4d2;  Camp  v.  Camp,  13  Id.  60;  and  see 
Chambers  v.  PUak,  32  Id.  78  and  note. 

Champkbty  Defined  and  Considered:  See  note  to  Thallhimier  v.  Brmch' 
erhofff  15  Am.  Dec  308,  319;  FaUa  v.  Carpenter,  28  Id.  592;  Floyd  v.  Ocod- 
win,  29  Id.  130;  Varick  v.  Jackson,  19  Id.  571;  TtUOe  v.  Jackson,  21  Id.  306. 

In  Regard  to  Natttral  Objects  Controlling  Courses  in  a  deed,  see 
Jfealon  v.  Hodges,  30  Am.  Deo.  731  and  cases  in  note;  Newman  t.  Fbsier, 
34  Id.  08  and  note;  Frost  y.  Spaulding,  31  Id.  150  and  note. 

**  More  or  Less"  in  Deeds:  See  JoUife  v.  Hite,  1  Am.  Dec.  519;  MeCoun  t. 
Delaney,  6  Id.  635;  8mUh  v.  Evans,  Id.  436;  Nelson  v.  MaUhews,  3  Id.  620| 
Pendleton  v.  Stewart,  2  Id.  583;  Whaley  v.  Wiot,  10  Id.  737;  Amkam  v. 
8w^UK  21  Id.  437. 


Digitized  by 


Googk 


July,  1841.]        Bradley  u  Commissioners.  563 


Bbablet  v.  Gommissionebs. 

[3  HmiPHBXTS,  428.] 

Am  Aor  Estabushino  a  County  is  Unconstitutional  where  the  boaiid»- 
ries  do  not  contain  the  namber  of  acres  prescribed  by  the  constitation. 

Quo  Wabbanto  is  thb  Ck>MMON  Law  Mode  of  redressing  an  evil  like  that 
of  seeking  to  establish  a  county  nnder  an  unconstitational  act;  bat  now 
by  a  bill  in  chancery  any  one  aggrieved  may  enjoin  the  proceedings. 

Bill  for  an  injunction.     The  case  appears  from  the  opinion. 

J.  A.  and  B,  MsKinney,  for  the  complainants. 

Peck^  corUra. 

By  Court,  Tdblet,  J.  This  bill  is  filed  by  the  complainants, 
to  enjoin  the  defendants  from  organizing  the  county  of  Powell, 
the  establishment  of  which  is  directed  by  the  act  of  1839,  c.  192. . 
The  fourth  section  of  the  tenth  article  of  the  constitution  of  the 
state,  provides  for  the  establishment  of  new  counties,  to  consist 
of  not  less  than  three  hundred  and  fifty  square  miles  and  to  con- 
tain not  less  than  four  hundred  and  fiity  qualified  voters.  The 
proof  in  the  case  shows  conclusively,  that  the  boundaries  of  the 
county  do  not  contain  the  constitutional  number  of  three  hun- 
dred and  fifty  square  miles,  but  much  less;  and  the  question  is, 
whether  the  commissioners  can  be  prohibited  by  the  decree  of  a 
court  of  chanceiy,  from  organizing  the  county  contrary  to  the 
provisions  of  the  constitution. 

The  convention  of  the  state,  which  formed  the  constitution, 
thought  proper  to  place  restrictions  upon  the  power  of  the  legis- 
lature to  establish  new  counties;  and  of  consequence,  any  at- 
tempt to  do  so,  contrary  to  the  restrictions,  is  a  void  exercise  of 
power,  which  can  and  must  be  stopped  by  the  judicial  depart- 
ment of  the  state.  There  is  no  other  place  to  which  an  appeal 
can  be  made,  and  if  the  courts  can  not  interfere,  the  constitu- 
tion, if  violated,  is  a  dead  letter.  But  it  is  said,  that  the  true 
remedy  for  this  evil,  is  by  writ  of  quo  warranio^  and  not  by  in- 
junction. To  this  we  answer,  if  the  courts  have  the  power  to 
remedy  the  evil,  that  remedy,  which,  under  all  the  circum- 
stances, will  be  most  effectual,  is  the  one  which  ought  to  be  re- 
sorted to,  if  there  is  nothing  in  the  mode  of  administering  the 
law  prohibiting  it. 

That  the  writ  of  quo  warranto  is  the  common  law  mode  of  re- 
dressing such  grievances  is  admitted,  and  that  it  was  the  only  one 
which  could  have  been  used,  before  the  system  of  chancery  ju- 
risprudence was  established  upon  its  present  broad  and  substan- 
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tial  basis,  is  not  denied.  But  that  this  remedy  is  inefficient,  for 
the  purposes  desired,  can  not  be  controverted.  The  writ  of  qito 
warranto  is  not  a  prohibitory  writ,  and  before  the  question  aris- 
ing under  it  could  be  determined,  much  mischief  could  and 
would  be  done  by  the  organization  of  the  counfy,  the  thing 
sought  to  be  prevented,  and  no  subsequent  action  of  the  court 
could,  by  possibility,  place  the  parties  concerned,  in  their  orig- 
inal, uninjured  condition.  It  is  this  inability  of  courts  of  law 
to  operate  prospectively,  by  prohibition,  for  the  prevention  of 
mischief,  that  has  established  upon  clear  and  definite  grounds, 
that  portion  of  chanceiy  jurisdiction  which  rests  upon  the  doc- 
trine of  quia  iemet.  It  embraces  a  great  variety  of  interests, 
which  we  need  not,  and  do  not  design  to  investigate  here.  It 
sufficeth  for  this  case,  to  say,  that  it  always  applies,  where  great 
and  irreparable  mischief  may  be  the  consequence  of  illegal 
action,  which  the  common  law  courts,  from  their  mode  of  pro- 
ceeding, can  not  stay;  such  we  think  this  one  to  be.  If  the 
establishment  of  the  county  be  unauthorized,  its  organization 
ought  to  be  prohibited,  and  this,  no  court,  but  one  of  chanceiy, 
can  do. 

It  is  submitted,  whether  one  or  two  private  individuals  can 
seek  the  aid  of  a  court  of  chanceiy  for  this  purposef 

We  think  that  any  person  aggrieved,  by  the  proceedings,  maj' 
apply  for  the  remedy. 

Let  the  decree  of  the  chancellor  be  affirmed. 

Quo  Wabaanto:  See  this  writ  diaonased  in  the  note  to  People  v. 
aer  R,  R.  Co.,  30  Am.  I>ec.  33. 


GrOODRUM  V.   GaBBOLL. 

[2  HUMPHBXYI,  490.] 

Bond  Ezboutbd  bt  Fubuo  Officer,  not  good  as  a  statntory  bond,  may  bt 

good  as  a  voluntary  obligation  upon  which  an  action  can  be  m^inf^livwl. 
Deed  Delivered  to  Stranger  for  the  Use  of  the  Obuoeb  into  whoM 

hands  it  subsequently  comes  is  good  from  the  time  of  the  delivery  to  the 

stranger. 
Bond  Accepted  by  the  Obligee  at  the  Time  of  the  Plea  is  the  bond  ci 

the  obligors. 

CovENAirr.    The  opinion  states  the  case.    Yerdiot  and  jndg)" 
ment  for  the  plaintiff.    Defendants  appealed. 

Meigs,  for  the  plaintiff  in  error. 

Goode^  contra. 
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By  Court,  Oiieen,  J.  The  bond  upon  which  this  suit  was 
brought,  was  executed  by  the  defendants  to  William  Carroll, 
governor  of  Tennessee,  and  his  successors  in  office,  in  the  penal 
sum  of  ten  thousand  dollars,  conditioned  that  T.  C.  Porter,  who 
had  that  day  been  appointed  sheriff  of  Giles  county,  should 
faithfully  execute  and  perform  the  duties  of  that  office. 

The  evidence  is,  that  this  bond  was  written  by  the  deputy 
derk  of  the  oouniy  court,  and  was  signed  by  the  defendants  in 
the  office  of  the  clerk  of  that  court,  and  left  upon  the  table, 
from  whence  it  was  taken  by  said  deputy,  and  filed  away  among 
the  papers  of  that  office  where  it  had'  remained,  except  when  it 
had  been  applied  for  and  used  by  attorneys,  in  this  case  and  in 
other  cases  against  these  defendants.  Porter  was  qualified  and 
acted  as  sheriff,  and  as  such  received  an  execution  in  favor  of 
Foley  against  Field,  upon  which  he  received  the  money,  but  had 
failed  to  jwty  it  bver,  or  return  the  fi,  fa.  This  was  not  an 
office  bond  according  to  the  statute,  because  the  penalty  is  ten 
thousand  dollars,  instead  of  twelve  thousand  dollars,  as  required 
by  the  statute,  and  because  it  was  not  approved  and  recorded  as 
the  statute  directs.  It  has  been  decided  by  this  court,  10  Yerg. 
465,'  and  is  admitted,  that  a  bond  executed  by  a  public  officer, 
and  securities,  though  not  good  as  a  statutory  bond,  may  never- 
theless, be  binding  as  a  voluntary  obligation,  upon  which  an  ac- 
tion at  common  law  may  be  maintained:  3  Dev.  884;'  4  Id.  270.* 

The  only  question  seriously  urged  in  this  case,  is  as  to  the 
delivery  of  this  bond.  If  a  deed  be  delivered  to  a  stranger  for 
the  use  of  the  obligee,  and  he  afterwards  receive  it,  it  is  good 
firom  the  time  of  the  deliveiy  to  the  stranger:  Shep.  Touch.  57, 
58;  Co.  225,  note  w.  If  a  bond  be  accepted  by  the  obligee  at 
the  time  of  the  plea,  it  is  the  deed  of  the  obligors:  3  Eep.  28;*  6 
Id.  119.^  In  this  case,  the  bond  was  executed  by  the  plaintiffa 
in  error,  under  the  belief  and  persuasion,  that  it  was  a  good 
statutory  bond,  and  consequently,  with  the  intention,  that  it 
should  be  kept  for  the  use  of  Carroll,  to  be  sued  on,  as  an  office 
bond.  As  to  the  actual  fact  of  such  intention,  no  one  can 
doubt.  But  if  it  turn  out  that  they  were  mistaken,  that  it  was 
not  a  valid  office  bond,  can  that  legal  construction  of  the  instru- 
ment change  the  effect  of  their  intention  in  its  execution  and 
delivery?  Surely  not.  The  facts  are  immutable,  however  par- 
ties may  be  mistaken  as  to  legal  consequences. 

The  only  question  then  is,  has  Carroll  received  it?  "We  think 
the  commencement  of  tlie  suit  on  the  bond,  and  the  production 

1.  BihlMU  T.  Canada,  3.  ThreadgiU  y.  Jetmingi.  3.  Vankook  y.  BarruiL 

4.  Butler  and  BaJeer'i  com.  5.  WkOpdaWt  eatt. 
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of  it  in  court  by  the  attorneys  of  the  plamtiff»  is  sufficient  evi* 
dence, prima/aei^,  of  his  acceptance;  and  that  therefore  at  the 
time  of  the  plea  pleaded,  the  obligee  had  received  the  bond.  In 
8  Dey.  (N.  0.)  884,  it  is  held  that  a  deliveiy  of  such  a  bond  as  this 
to  the  clerk  is  sufficient,  unless  the  obligee  refuse  it.  In  4  Id. 
27C.  the  same  doctrine  is  reiterated,  and  indeed  all  the  cases  in 
our  court,  necessarily  affirm  the  same  thing.  For,  although  the 
point  was  not  made  directly,  yet  it  was  necessarily  inyolved,  aa 
in  no  case  was  there  proof  of  an  actual  consent  to  receive  the 
bond  by  the  obligee. 

But  counsel  insist,  that  in  aU  those  cases  the  bonds  were  de- 
livered according  to  the  directions  of  the  statute.  A  compliance 
with  the  forms  of  the  statute,  upon  this  point,  can  make  no  dif- 
ference, as  they  were  not  statutoiy  bonds;  the  circumstances  at- 
tending their  execution  were  only  evidence  of  the  intention  of  the 
obligors  in  making  them,  and  we  have  seen  that  the  intention 
of  the  obligors  in  this  case,  is  as  clearly  shown  as  though  aU  the 
forms  of  the  statute  had  been  complied  with.  So  that  the  evi- 
dence of  reception  by  the  obligee  is  as  strong  in  this  case  as  in 
any  one  of  the  cases  heretofore  decided  upon  this  subject. 

Let  the  judgment  be  affirmed. 

Bond  not  Good  as  Statutobt  Bond,  Good  as  Ck>MicoK  Law  BomM 
Claasm  v.  Shaw,  30  Am.  Dec  338.  Ab  to  the  effect  of  departores  from  tbt 
form  prescribed  by  statute,  in  the  case  of  statutory  bonds,  see  Smith  v. 
AUen,  21  Id.  33;  Kincjnnan  v.  CarroU,  30  Id.  391;  and  Polk  v.  Plummtr, 
pott, 

Delivebt  of  Dsed:  See  references  in  note  to  Van  AmHmgt  v.  MoHm^ 
34  Am.  Deo.  520;  and  to  BlackweU  v.  Lane^  32  Id.  675. 


Folk  v.  Plxtmmeb. 

[2  HuxpBBxn,  000.] 
Whibk  a  Statutb  Directs  Bonds  for  the  Public  Benefit  to  be  made 

payable  to  the  governor  or  other  functionary  having  legal  suooession,  the 

office  is  the  payee,  and  the  successor,  whether  described  eo  nomine  either 

in  the  statute  or  bond,  or  not,  may  sue  on  the  bond. 
In  Statutory  Bonds,  Superadded  Conditions  not  imposed  by  tho  stal- 

ut^  may  be  rejected  as  illegal,  and  the  conditions  required  by  the  statati 

enforced. 

Debt.    The  opinion  states  the  case.     The  complaint  vtbb  ad* 
judged  ill  on  demurrer,  whence  the  plaintiff  appealed. 

Ewing  and  Thomas^  and  West  H.  Humphreva,  attorney-general^ 
for  theplaintifl. 

Nicholson^  conha» 
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By  Coiirt»  Bbese,  J.  This  is  an  action  of  debt  upon  a  bond. 
E.  W.  Dale  was  appointed  cashier  of  the  branch  of  the  State 
Bank  at  Columbia.  The  act  establishing  the  bank,  1837,  c. 
107,  sec.  9,  art.  9,  provides  that  "every  president  and  cashier, 
before  he  enters  on  the  execution  of  his  duty,  shall  give  bond 
with  two  or  more  securities  to  the  satisfaction  of  the  directors, 
payable  to  the  governor  of  the  state,  in  a  sum  not  less  than  one 
hundred  thousand  dollars,  conditioned  for  the  faithful  perform- 
ance of  his  duty."  E.  W.  Dale  and  his  securities  gave  bond  in 
the  penalty  of  one  hundred  thousand  dollars,  payable  to  New- 
ton Gannon,  governor  of  the  state  of  Tennessee,  and  his  suc- 
cessors in  office,  ''  conditioned  that  Dale  should  well  and  truly, 
and  with  diligence,  integrity,  and  fidelity  discharge  and  perform 
all  and  singular  the  duties  appertaining  to  the  said  office,  and 
should  be  responsible  to  and  indemnify  the  bank  of  Tennessee, 
for  all  sums  of  money  that  might  become  due,  and  all  losses  or 
damages  that  might  be  sustained  by  reason  of  any  default, 
neglect,  fraud,  f^ure,  or  delinquency  of  the  said  Dale  (which 
it  was  thereby  covenanted  that  he  should  do  and  perform),  then 
the  obligation  to  be  void,"  etc.  After  this,  in  the  above  bond, 
is  found  the  following:  "And  it  is  understood  and  agreed  that 
one  recovery  shall  not  satisfy  or  discharge  this  obligation,  but 
that  it  shall  be  good  and  available  against  us,  notwithstanding 
any  previous  recoveiy  or  recoveries,  so  long  as  any  cause  of 
action  exists  against  the  scdd  E.  W.  Dale,  cashier  as  aforesaid, 
and  that  no  occasional  or  temporary  absence  of  said  cashier 
from  the  said  branch  of  scdd  bank,  shall  be  averred  or  alleged 
as  impairing  the  force  of  this  obligation,  or  of  said  conditions, 
but  that  the  same,  notwithstanding  any  such  absence,  shall  con- 
tinue in  full  force  and  virtue."  Suit  upon  this  bond  was  brought 
in  the  name  of  James  K.  Polk,  governor  of  the  state  of  Ten- 
nessee. A  demurrer  was  filed  to  the  declaration,  which  the  cir- 
cuit court  upon  argument  saw  proper  to  sustain,  and  the  plaint- 
iff in  error  has  appealed  to  this  court. 

Two  questions  have  been  discussed  before  us:  1.  As  the  stat- 
ute directs  that  the  bond  shall  be  made  payable  to  the  "  gov- 
ernor of  the  state,"  and  as  the  bond  in  the  record  was  made 
payable  to  "Newton  Cannon,  governor  of  the  state  of  Ten- 
nessee, and  his  successors  in  office,"  whether  James  K.  Polk, 
although  governor  of  the  state,  and  successor  of  Newton  Can- 
non in  office,  can  maintain  the  action?  For  the  plaintiff  it  is 
said  that  the  action  may  well  be  brought  either  in  the  name  of 
"  the  governor  of  the  state"  without  more,  or  in  the  name  of 
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the  governor  at  the  time,  or  if  not  in  office,  in  the  name  of  his 
successor,  stating  himself  as  govemor;  that  the  bond  and  the 
action  in  this  case  are  according  to  the  legal  effect  of  the  statute, 
and  sufficiently  pursue  it;  but  even  if  this  were  not  so,  that  the 
words  "Newton  Cannon,"  "  successors  in  office,"  and  "James 
K.  Polk,"  maj  all  be  rejected  as  surplusage,  and  then  the  bond 
and  the  action  are  in  the  name  of  the  "  governor  of  the  state;" 
that  when  a  statute  directs  bonds  for  the  public  benefit,  to  be 
made  payable  to  the  governor  or  other  functionary,  having 
legal  succession,  the  office  is  the  payee,  and  the  successor, 
whether  described,  eo  nomine^  either  in  the  statute  or  bond,  or 
not,  may  yet  maintain  the  action,  such  officer  being  made  by 
form  of  the  statute,  and  for  the  public  benefit,  qwoad  hoc,  a  cor- 
poration sole.  Upon  this  branch  of  the  case,  the  counsel  for 
the  plaintiff  have  referred  to  various  authorities;  among  others, 
to  1  Hay.  144;'  4  Bac.  Abr.  411;  4  Rep.  65;«  4  Inst  249;  Stra. 
452;  4  Dev.  656.« 

The  counsel  for  the  defendants  in  this  court,  do  not  controvert- 
the  point  which  these  authorities  were  cited  to  maintain.  And 
we  think  on  this  branch  of  the  case  no  obstacle  exists  in  the  way 
of  the  plaintiff  maintaining  this  action. 

2.  In  the  second  place  it  is  contended,  that  this  bond  is  statu- 
tory, made  payable  to  a  public  functionary,  having  no  right,  or 
power,  or  interest,  apart  from  the  statute,  to  take  any  bond  at 
all  touching  the  duties  and  functions  of  a  cashier  of  a  bank,  and 
that,  therefore,  no  other,  or  different  bond  can  be  taken  by  him, 
than  thatwhich  the  statute  designates;  and  that  if  other  and  differ- 
ent stipulations  than  those  pointed  out  by  the  statute  be  inserted 
in  such  a  bond,  it  is  thereby  rendered  void,  not  as  regards 
such  other  and  different  stipulations  merely,  but  so  much  also  of 
the  bond,  as  may  be  conformable  to  the  statute;  that  in  the  bond 
before  us,  the  superadded  conditions,  or  stipulations  on  the  sub- 
ject of  one  recovery  not  satisfying  or  discharging  the  obligation, 
and  on  the  subject  of  the  temporary  or  occasional  absence  of  the 
cashier,  are  of  this  character,  and  make  the  whole  bond  bad  and 
void  as  a  statutory  bond. 

On  the  other  side  it  is  said,  that  these  superadded  stipidations 
may  be  void,  and  if  void,  they  do  not  invalidate  the  balance  of 
the  bond,  that  they  stand  distinctly  apart  from  the  other  stipu- 
lations, are  readily  separable  from  them,  and  that  in  fact,  without 
these  stipulations  the  bond  is  entire,  complete,  and  in  exact  con- 
formity with  the  statute.     This  question  has  profited  by  the  am- 

1.  Atumjfmotu,  2.  Fulwood'i  com.  8.  Dmod  y.  Davit,  A  Dot.  61. 
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pie  research,  and  dear  and  Tigorous  discussion  of  Mr.  Justice 
Story,  in  the  case  of  the  United  States  t.  Bradley.^  That  case 
indeed  has  exhausted  the  subject.  The  court  there  remarked: 
''  That  bonds  and  other  deeds  may,  in  many  cases,  be  good  in 
part,  and  void  for  the  residue,  when  the  residue  is  founded  in 
illegality,  but  not  malum  in  se,  is  a  doctrine  well  founded  in  the. 
common  law,  and  has  been  recognized  from  a  very  early  period;" 
and  Mr.  Justice  Story  goes  on  to  showthatthe  case  was  the  same, 
when  the  illegality  arises  under  a  statute,  except  in  some  cases, 
such  as  those  under  the  statute  of  33  Henry  YI. ,  c.  9,  as  to  sheri& 
taking  bonds,  which  are  in  terms  by  the  statute  declared  void, 
unless  taken  as  set  forth  therein.  And  having  reviewed  several 
cases  in  England  and  the  United  States,  he  concludes  with  this 
general  declaration,  that  *'  there  is  no  solid  distinction',  in  cases 
of  this  sort,  between  bonds  and  other  deeds,  containing  condi- 
tions, covenants,  or  grants,  not  malum  in  8e,  but  illegal  at  the 
common  law,  and  those  containing  conditions,  covenants,  or 
grants,  illegal  by  the  express  prohibitions  of  statutes.  In 
each  case,  Oie  bonds  or  other  deeds  are  void  as  to  such  condi- 
tions, covenants,  or  grants,  which  are  illegal,  and  are  good  as  to 
all  others  which  are  legal  and  unexceptionable  in  their  purport. 
The  only  exception  is,  when  the  statute  has  not  confined  its  pro- 
hibition to  the  illegal  conditions,  covenants,  or  grants,  but  has 
expressly  or  by  necessary  implication,  avoided  the  whole  instru- 
ment to  all  intents  and  purposes." 

In  the  same  case,  Juc^  Stoiy  remarks,  that  "  a  bond  may  by 
mutual  mistake  or  accident,  and  wholly  without  design,  be  taken 
in  a  form  not  prescribed  by  the  act.  It  would  be  a  very  mis- 
chievous interpretation  of  the  act,  to  suppose,  that  under  such 
circtunstances,  it  was  the  intendment  of  the  act,  that  the  bond 
should  be  entirely  void.  Nothing,  we  think,  but  very  strong 
and  express  language  should  induce  a  court  of  justice  to  adopt 
such  an  interpretation.  When  the  act  speaks  out,  it  would  be 
our  duty  to  follow  it  When  it  is  silent,  it  is  a  sufficient  com- 
pliance with  the  policy  of  the  act,  to  declare  the  bond  void  as 
to  any  conditions  which  are  imposed  upon  a  party  beyond  what 
the  law  requires.  This  is  not  only  the  dictate  of  the  common 
law,  but  of  common  sense."  It  is  true,  indeed,  that  in  the  case 
of  the  United  States  v.  Bradley,  as  well  as  in  other  cases,  the 
court  held,  that  the  United  States  being  a  body  politic,  had  a 
general  power  to  hold  voluntary  bonds  in  the  absence  of  stat- 
utory enactments.    But  the  reasoning  of  the  case  does  not  pro- 

1.  10  Pet.  343. 
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ceed  upon  that  distinction,  and  the  discussion  is  not  based  upon 
that  principle.  The  result,  it  would  seem,  woidd  have  been  the 
same,  if  the  bond  in  question  had,  by  the  statute,  been  made 
payable  to  the  secretary  of  war,  of  the  treasury,  or  other  person. 
The  general  principle  embraces  both  cases.  Whether  the  bond, 
by  the  statute,  be  x)ayable  to  the  United  States,  or  to  some  pub- 
lic functionary  for  their  benefit,  the  conditions  not  imposed  by 
the  statute  are  void,  and  the  balance  good.  And  the  court 
refers,  as  an  authority  to  sustain  their  judgment  in  the  case  of  the 
United  Stales  v.  Bradley ^  to  the  case  of  the  Supervisors  of  the 
County  of  Alleghany  v.  Van  Campeny  3  Wend.  48,  where  the 
payees  of  the  bond  had  none  other  than  statutory  power  to  take 
the  bond.  So  also  in  a  late  case  in  England,  in  the  common 
pleas,  it  was  held  by  all  the  judges,  that  a  bond  payable  by  a 
collector  of  taxes  to  commissioners  of  the  revenue,  which  in  part 
did  not  pursue  the  statute,  was  void  as  to  that  part,  and  good 
as  to  the  balance.  Tindal,  C.  J.,  remarked,  ''that  the  rule  of 
law  is,  that  if  a  bond  be  conditioned  for  the  performance  of  a 
thing,  malum  in  se,  or  against  a  positive  law,  not  only  is  the 
condition  void,  but  the  bond  also,  and  the  question  is  whether 
the  conditions  of  this  bond  are  for  the  performance  of  a  thing 
malum  in  se,  or  contrary  to  the  statute  under  which  the  bond 
was  taken.  If  the  conditions  had  been  solely  to  x>ay  to  the  com- 
missioners, it  would  have  imposed  an  illegal  act,  and  the  bond 
would  have  been  void.  But  it  becomes  unnecessary  to  consider 
that,  because  there  is  a  separate  condition  under  which  the 
obligor  is  to  pay  to  the  receiver  general.  I  can  not  see  why  we 
are  to  call  in  aid  a  distant  condition  which  may  be  illegal,  to 
vitiate  that  which  is  clearly  legal.  Gaselee,  J.,  said,  "there 
is  no  provision  in  the  act,  that  the  bond  shall  be  taken  in  any 
particidar  form,  and  the  condition  to  pay  to  the  commissioners, 
does  not  render  the  whole  bond  void.  In  Netmnan  v.  Newman^ 
4  Mau.  &  Sel.  66,  Lord  Ellenborough,  C.  J.,  said,  ''  admitting 
the  condition  of  the  bond  to  be  ill,  as  to  one  part  of  it,  it  seems 
it  may  be  well  as  to  the  other  parts;  for  you  may  separate  at  the 
common  law  the  bad  from  the  good:"  7  Bing.  423.* 

The  question  therefore,  in  general,  and  also  as  to  bonds 
merely  statutory,  seems  upon  authority  well  settled,  and  that 
superadded  and  distinct  conditions,  not  imposed  by  the  statute, 
may  be  rejected  as  illegal,  and  the  conditions  required  by  the 
statute  be  enforced  as  valid.  In  the  case  before  us,  it  will  be 
observed  that  the  directions  of  the  statute  are  comprised  in  very 

1.  OoUint  V.  Owvnnt. 
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general  language;  the  form  of  the  bond  is  not  prescribed.  To 
hold  in  such  a  case,  that  if  the  draftsman  of  the  bond,  in  filling 
up  its  conditions  in  detail,  should  insert  some,  which  might  be 
construed  as  not  falling  within  the  general  scope  of  the  statute, 
the  entire  bond  should  be  thereby  rendered  void,  would  be  of 
most  mischievous  consequences,  injuriously  affecting  all  the 
fiscal  interests  of  the  state,  and  all  the  fiduciary  relations  of 
society  committed  to  the  public  ministration.  As  the  super- 
added conditions  in  the  case  before  us,  may  be  rejected  as  void, 
it  is  scarcely  necessary  to  inquire  into  their  meaning  and  legal 
effect.  If  the  clause,  relating  to  one  recovery  not  discharging 
the  obligation,  be  imderstood  to  refer  to  actions  of  covenant 
within  the  limits  of  the  penalty,  then  it  only  asserts  what  the 
law  would  operate  without  it.  If  it  is  to  be  understood  to 
mean,  that  more  than  one  recovery  of  the  penally  may  be  had, 
then  it  is  repugnant  to  law,  the  rules  of  which  it  is  not  com- 
petent for  individuals  by  their  contract  to  set  aside,  and  would 
for  that  reason  be  void.  We  know  not  whether  the  other  stipu- 
lation about  absence,  would  or  would  not  enlarge  the  measure 
of  accountabiliiy  intended  by  the  statute.  It  is  unnecessary 
here  to  inquire.  The  stipulation,  if  not  imposed  by  the  legis- 
lative intention,  may  be  rejected. 

There  is  somewhat  a  numerous  class  of  cases  in  our  own  books 
of  reports  which  have  been  referred  to  in  the  discussion.  But 
these  cases  were  upon  other  principles.  They  were  not  suits 
according  to  the  course  of  common  law,  but  summary,  and  often 
ex  parte  proceedings  upon  motion,  and  in  most  of  them  the 
penalty  of  the  bond  differed  from  that  presented  by  the  statute, 
a  difference  affecting  the  whole  bond.  The  principle  of  these 
cases,  therefore,  is  not  in  conflict  with  the  conclusion  at  which 
we  have  arrived  in  the  case  before  us.  Upon  the  whole  we  are 
of  opinion,  that  the  judgment  of  the  circuit  court  must  be  re- 
versed, the  demurrer  be  overruled,  and  the  cause  be  remanded 
to  the  circuit  court  for  further  proceedings. 

Statutobt  Bonds  not  PunsmNO  the  Form  Preboribed  bt  thb  Statutb: 
See  Ooodrum  v.  CarroUt  euUe,  564,  and  the  deoinons  referred  to  in  tlie  notoi 
■ad  Maekie  v.  Cainu.  15  Am.  Deo.  477. 
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Habwell  V.  Worsham. 

[2  HUICPBBBTB,  S24.] 

As  BxECunoN  is  not  Kept  Alivs  in  the  sheriff's  hands  where  the  latter 

pays  the  amount  thereof  to  the  creditor,  there  being  no  agreement  for 

the  purchase  of  the  debt. 
If  a  Sheriff  hays  a  Debt  against  the  Exbootion  Defendant,  who  plooes 

property  in  the  former's  hands  to  satisfy  the  executions,  the  sheriff  can 

not  pay  his  own  debt  before  satisfying  the  writs. 

CsBTiOBABi  and  supersedeas,  to  certain  writ  of  execution 
sought  to  be  enforced  which  plaintifiF  alleged  had  been  satisfied. 
Opinion  states  the  case.  Verdict  for  the  plaintiff.  Defendant 
appealed. 

Ooode^  Jones  and  Lea^herman^  for  the  plaintiff  in  error. 

Wright,  contra. 

By  Court,  Gbeen,  J.  Worsham  having  recovered  judgment 
before  a  justice  of  the  peace  against  E.  D.  Parrish,  the  plaintiff 
in  error  became  security  for  the  stay  of  execution.  After  the 
expiration  of  the  time  allowed  for  the  stay,  an  execution  issued 
against  Parridh  and  Harwell,  and  came  to  the  hands  of  Bridges, 
the  constable,  who  had  in  his  hands  other  executions  against 
Parrish.  At  the  same  time  Parrish  was  indebted  to  the  consta- 
ble. Bridges,  in  the  sum  of  about  four  hundred  dollars,  which 
Bridges  had  loaned  him,  and  for  which  he  held  his  notes,  upon 
which  he  was  to  pay  tweniy-five  per  cent,  interest.  Things 
being  in  this  situation,  Parrish  delivered  to  the  constable. 
Bridges,  a  negro  boy,  slave,  to  be  sold,  without  giving  anj  in- 
struction as  to  the  application  of  the  proceeds  of  the  sale. 

The  slave  was  sold  for  seven  hundred  dollars,  a  sum  more 
than  sufficient  to  have  satisfied  all  the  executions  against  Parrish 
in  the  hands  of  Bridges.  The  constable.  Bridges,  paid  Wor- 
sham, the  plaintiff  below,  the  entire  amount  of  his  execution, 
without  reservation  or  condition,  and  without  any  contract  of 
any  sort  with  the  plaintiff,  but  he  did  not  credit  the  execution, 
or  return  it  satisfied,  but  held  it  still  in  his  hands.  Parrish  has 
become  insolvent,  and  the  execution  aforesaid  is  sought  to  be 
enforced  against  Harwell,  the  security  for  the  stay,  on  the 
ground,  that  Bridges  applied  x>art  of  the  money  arising  from 
the  sale  of  the  slave,  to  the  extinguishment  of  his  own  debt 
against  Parrish,  and  that  the  remaining  portion  of  the  price  of 
the  slave  was  insufficient  to  satisfy  the  executions  in  his  hands. 

The  court  told  the  juiy,  that  "  a  constable  could  advance 
money  to  the  plaintiff  in  an  execution,  and  pay  off  the  execution* 
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and  then  enforce  the  collection  of  the  execation  in  the  name  of 
the  plaintiff  therein,  for  his  own  use,  benefit,  and  indemnity/' 
bat  '^  that  such  constable  could  not  be  his  own  officer,  but  that 
it  was  competent  to  place  the  execution  in  the  hands  of  another 
constable  to  enforce  it  for  his  benefit.*' 

The  court  further  charged  the  jury,  "  that  if  the  constable, 
Bridges,  had  executions  in  his  hands  against  Bobinson  D.  Par- 
rish,  and  also  priTate  notes  of  his  own  on  him,  and  reoeiyed  the 
negro  boy  Jacob  from  Parrish  for  sale,  without  any  directions 
from  him  as  to  the  application  of  the  money  he  should  get  from 
such  sale,  then  it  would  be  competent  for  him  to  apply  the 
money  to  the  payment  of  his  own  priTate  and  indiyidual  claims 
or  notes,  to  the  exclusion  of  such  executions." 

1.  Can  a  constable  or  sheriff,  after  he  has  paid  off  an  execu- 
tion to  the  plaintiff,  hold  it  up  as  unsatisfied,  and  enforce  the 
collection  of  the  money  upon  that  execution  for  his  own  benefit? 
We  think  most  clearly,  he  can  not.  When  the  judgment  creditor 
is  paid  and  satisfied,  the  object  for  which  the  execution  was  is- 
sued, has  been  attained,  and  the  force  of  the  writ  is  spent  The 
process  being  ihxm  functus  officio^  the  power  which  was  conferred 
upon  the  officer  by  it,  is  gone.  If  upon  a  subject  so  plain, 
authority  were  wanting,  the  cases  of  Beed  v.  Fruyn  d  Siaats^  7 
Johns.  426  [5  Am.  Dec.  287],  and  Sherman  y.  Boyce^  15  Johns. 
444,  are  full  upon  the  point  In  the  latter  case,  the  debtor  and 
the  deputy  sheriff  executed  their  joint  note  to  one  Barney,  from 
whom  the  money  was  borrowed,  and  the  officer  paid  it  to  the 
plaintiff  in  the  execution;  the  debtor  agreeing  that  the  execution 
should  still  be  held  in  the  hands  of  the  deputy  sheriff  for  his 
security,  and  that  if  Barney  should  call  on  him  for  the  money, 
the  sheriff  might  sell  under  the  execution.  When  the  sheriff 
paid  the  money  to  the  plaintiff,  he  informed  him  that  the  execu- 
tion was  not  intended  to  be  discharged,  and  his  receipt  was 
taken  for  the  money  on  a  separate  piece  of  paper.  The  court 
said,  it  was  not  a  conditional  agreement,  nor  adyance  of  money 
by  the  deputy  sheriff  to  the  creditor;  **  the  debt  must,  therefore, 
be  deemed  satisfied  as  to  the  judgment  creditor;  and  that  fact 
being  established,  the  law,  founded  on  wise  policy,  considers  the 
execution  aa  functus  officio."  • 

So  in  the  case  before  the  court,  the  debt  was  satisfied.  There 
was  no  condition  in  the  payment  of  the  creditor;  no  contract 
with  him  for  the  purchase  of  the  debt,  and  adyance  of  money, 
on  his  assignment,  yerbal  or  written,  of  the  beneficial  interest  in 
the  judgment  and  execution  against  the  debtor.     Being  thus 
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satisfied,  no  matter  by  whom,  the  execution  ceased  to  have  any 
force,  or  give  the  officer  any  power  to  act.  In  the  case  of  WeUer 
V.  Weedale,  Noy,  107,  it  was  decided,  that  if  a  sheriff  satisfy  a 
debt  out  of  his  own  money,  he  can  not  afterwards  detain  the 
goods  of  the  debtor,  on  the  fi.  /a,  for  his  own  indemnity.  Nor 
can  the  question,  whether  the  debtor  requested  the  officer  to  sat- 
isfy the  execution,  or  it  was  done  of  his  own  accord,  without  the 
knowledge  of  the  debtor,  make  any  difference. 

The  second  question  is,  whether  the  constable  had  a  right  to 
retain  part  of  the  price  of  the  slave,  in  satisfaction  of  his  own 
debt  due  by  note,  in  exclusion  of  the  executions  he  had  in  his 
hands?  We  do  not  say  that  an  individual,  against  whom  an 
officer  may  have  an  execution,  may  not  pay  a  private  debt  due 
the  officer,  by  stipulating  at  the  time  he  gives  the  money,  that  it 
is  to  be  received  in  discharge  of  such  private  debt.  But  a  sher- 
iff or  constable  is  required  to  use  active  diligence  in  the  execu- 
tion of  process  which  may  come  to  his  hands.  He  must,  if  the 
defendant  have  property,  levy  the  execution,  or  show  some  rea- 
sonable excuse  why  he  did  not.  And  if  property  be  placed  in 
his  hands  for  sale,  without  directions  about  its  application,  he  is 
bound  to  apply  it  to  the  execution,  although  he  may  have  a  pri- 
vate claim  against  the  debtor.  So,  if  money  be  paid  to  an  offi- 
cer, who  has  executions  against  the  party,  and  also  a  private  debt, 
it  must  be  applied  to  the  executions  in  preference  to  the  private 
debt;  because  the  execution  creditors  have  placed  in  the  officer's 
hands  the  means  of  coercing  payment  of  their  claims,  and  the 
presiunption  would  be,  that  the  money  or  property  was  intended 
by  the  debtor  for  the  satisfaction  of  the  claims  that  were  thus 
pressing  him;  and  because  the  officer  is  bound  to  use  active  dili- 
gence in  the  execution  of  process,  a  diligence  exceeding  that 
which  a  man  employs  in  his  own  affairs.  If  a  private  man,  without 
reward,  were  to  undertake  to  collect  a  note  for  a  friend,  and  he 
had  a  claim  against  the  same  debtor,  and  money  were  paid  him 
without  direction,  he  might  apply  it  to  his  own  or  his  friend's 
debt.  But  even  in  that  case,  it  would  hardly  be  thought  fair,  if 
his  own  debt  were  extinguished,  and  his  friend's  entirely  ex- 
cluded. But  how  different  is  the  case  before  the  court.  The 
constable,  by  reason  of  tHese  executions,  obtained  property  with- 
out directions  as  to  its  application,  and  having  sold  it,  applied 
the  proceeds  to  the  x)ayment  of  a  debt  for  money  borrowed  of 
him  at  twenty-five  per  cent,  interest,  and  the  execution  creditors 
are  wholly  excluded.  If  this  were  tolerated  by  the  court,  it  is 
easy  to  see  that  it  would  invite  the  constables  to  adopt  a  system 
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of  fraud  upon  execution  creditors,  and  oppression  upon  debtors, 
that  would  tend  to  subvert  the  foundations  of  private  right,  and 
of  dvil  liberty.  Therefore,  upon  grounds  of  public  policy,  if  no 
.  other  principle  were  in  the  way,  such  a  procedure  could  not  be 
tolerated. 

Upon  both  points  here  noticed,  the  court  erred,  and,  there- 
fore, the  judgment  is  reversed. 

Thi^  a  sheriff  can  not  pay  the  plaintiff  in  the  execatiim,  and  then  levy  the 
ezeontion  out  of  the  j>roperty  of  the  defendant,  tee  Seed  y.  Pnti^  5  Am. 
Dec.  287. 


Oapungbb  V.  Sullivan. 

p  HuaframsTs,  648.] 
A  WlFI^  RSVXBSIONABT  InTSBBST  IS  NOT  KbDUOBD  TO  THK  HuSSAND'S  PoS- 

■BSSioN  by  his  purchase  of  the  life-tenant's  interest    He  can  not  therefore 
sell  the  property  so  as  to  cut  off  his  wife,  in  case  she  survives  him. 

Dbtinijb.    The  opinion  states  the  case. 

Burton,  for  the  plaintiff  in  error. 

CanUhers,  contra. 

By  Court,  Beese,  J.  This  is  an  action  of  detinue  for  shives. 
The  properly  in  question  was  bequeathed  by  the  last  will  and 
testament  of  Boling  Felts  to  his  wife,  for  life,  and  after  her 
death  to  Ann  Sullivan,  the  plaintiff  in  this  suit,  then  the  wife  of 
William  Sullivan,  and  the  said  William  was  appointed  executor 
of  the  will.  He  duly  took  upon  himself  that  office,  and  in  1819, 
purchased  of  Mary  Felts,  testator's  widow,  the  property  in 
question,  for  the  sum  of  one  hundred  dollars  i)er  annum,  to  be 
paid  to  her  during  her  life. 

In  1830,  Mary  Felts  acknowledged  in  writing  her  reception  of 
a  sum  in  gross,  from  William  Sullivan,  in  satisfaction  of  her 
annuity.  Subsequently,  in  the  same  year,  William  Sullivan 
conveyed  the  slaves,  for  a  valuable  consideration,  to  Caplinger, 
the  defendant,  and  put  him  in  possession  thereof,  he,  himself, 
having  been  possessed  of  them  from  the  time  of  his  purchase  in 
1819.  William  Sullivan  died  in  1835.  Mary  Felts,  the  owner 
of  the  slaves  for  life,  and  Ann  Sullivan,  the  wife  of  William,  to 
whom  they  were  limited  in  remainder,  surviving.  Mary  Felts 
died  in  1838.  These  facts,  in  the  circuit  court,  were  found  by 
the  jury  in  a  special  verdict,  and  judgment  thereon  was  pro- 
nounced by  his  honor  the  circuit  judge,  in  favor  of  Ann  Sulli* 
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van,  the  plaintiff,  and  the  defendant,  Caplinger,  has  appealed  in 
error  to  this  court.  Justice  Story,  in  his  Commentaries  on 
Equity,  par.  1413,  states  it  as  a  principle,  that  ''no  assign- 
ment by  the  husband,  of  reversionary  choses  in  action,  or  other 
reversionary  equitable  interests  of  the  wife,  even  with  her  con- 
sent and  joining  in  the  assignment,  will  exclude  her  right  of 
survivorship."  The  assignment,  he  adds,  "  is  not,  and  can  not, 
from  the  nature  of  the  thing,  amount  to  a  reduction  into  pos- 
session of  such  reversionary  interests."  The  general  principle 
thus  laid  down,  we  find  to  be  abundantly  sustained  by  authority, 
and  particularly,  by  the  leading  cases  on  the  subject:  Purdew 
V.  Jackson,  1  Buss.  1,  determined  by  Sir  Thomas  Plummer, 
master  of  the  rolls,  and  the  case  of  Honner  v.  Morton,  3  Id.  65, 
determined  by  Lord  Chancellor  Lyndhurst,  the  fifteenth  of 
April,  1827. 

The  point  settled  in  the  last  case  is,  that  where  husband  and 
wife  assign  to  a  purchaser,  for  valuable  consideration,  a  share 
of  an  ascertained  fund,  in  which  the  wife  has  a  vested  interest 
in  remainder,  expectant  on  the  death  of  a  tenant  for  life,  and 
both  the  wife  and  tenant  for  life  outlive  the  husband,  the  wife 
is  entitled  by  right  of  survivorship  to  claim  the  whole  of  the 
share  of  the  fund,  against  such  particular  assignee  for  valuable 
consideration.  The  Lord  Chancellor  refers  to  the  principal 
cases  relied  on,  on  either  side,  and  particularly  to  the  case  be- 
fore Sir  Thomas  Plummer,  and  concludes,  after  considering  the 
question  in  all  its  bearings,  and  the  authorities  and  principles 
on  the  one  side,  and  on  the  other,  that  the  judgment  of  the 
master  of  rolls,  in  Purdew  v.  Jackson,  was  right,  and  that 
the  husband  dying  while  the  wife's  interest  continued  rever- 
sionary, had  no  power  to  make  an  assignment  of  property  of 
this  description,  which  shall  be  valid,  against  the  wife  surviving. 

But  it  is  urged  on  behalf  of  the  defendant,  in  this  case,  that 
the  husband  did  not  die,  while  the  wife's  interest  in  the  proj)- 
erty  continued  reversionary;  for  it  is  said,  that  the  reversionary 
character  of  the  interest  was  terminated  by  the  purchase  on  the 
part  of  the  husband,  from  the  tenant  for  life.  But  this,  we 
think  is  not  so.  For  if  after  this  purchase,  the  husband  had 
died,  without  assignment,  can  it  be  doubted,  that  the  personal 
representative  of  the  husband,  would  have  been  entitled,  dur- 
ing the  existence  of  the  tenant  for  life,  to  the  property  in  ques- 
tion, and  after  that,  that  the  wife  would  have  been  entitled  bj 
survivorship? 

The  wife  had  no  interest  in  the  husband's  purchase;  he  stood 
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in  the  place  of  tenant  for  life.  The  tenancy  for  life  still  con- 
tinued, and  the  reversionary  interest,  unaflfected  by  such  pur- 
chase, could  not  commence  in  possession,  till  the  life  estate 
terminated.  The  husband  possessed  the  slaves,  but  he  pos- 
sessed them  as  purchaser,  not  as  husband,  and  his  title  and 
possession  were  of,  and  commensurate  with,  the  life  estate,  and 
that  only.  Here  was  no  merger  of  estates.  The  life  estate  be- 
longed to  the  husband  solely,  and  absolutely  as  purchaser;  the 
reversionaiy  interest  or  remainder,  to  husband  and  wife,  in 
right  of  the  wife,  and  liable  to  become  his  absolutely  by  sur- 
vivorship. If  the  husband,  having  assigned,  had  continued  to 
live  till  the  life-time  estate  had  terminated,  then,  indeed,  as  a 
court  of  chancery  views  such  assignment  as  an  agreement  to  as- 
sign when  in  his  power,  and  considers  that  also  as  done,  which 
ought  to  have  been  done,  the  assignee  for  a  valuable  considera- 
tion, would,  in  equiiy,  have  been  entitled  to  the  property. 

We  have  been  referred  by  defendant's  counsel  to  the  case  of 
Pinkard  v.  Smilhand  Wife,  Littell's  Sel.  Cas.  831,  as  bearing  on 
this  question.  The  court  in  that  case,  seemed  to  be  of  opinion, 
that  a  vested  remainder  in  a  slave,  occurring  to  the  wife  during 
coverture,  so  far  vested  in  the  husband,  as  that  he  would  be  en- 
titled to  recover  the  same,  without  admininistration  on  the 
wife's  estate.  But  they  also  state  it,  as  their  opinion,  that  it 
does  not  so  vest,  as  to  defeat  the  wife  of  her  right  by  survivor- 
ship. The  case,  whether  properly  determined  or  not,  can, 
therefore,  be  no  authority  bearing  upon  the  case  at  the  bar. 

Upon  the  whole,  we  are  of  opinion,  that  the  circuit  court  pro- 
nounced the  proper  judgment  upon  the  special  verdict,  and  we, 
therefore,  afi&rm  that  judgment. 


Reducino  to  Possession  a  Wivb*s  Choses  in  Action:  '*It  ia  well  set- 
tled that  as  to  the  choses  in  action  of  the  wife,  marriage  is  only  a  qaalifie<^ 
gift  to  the  hosband,  upon  condition  that  he  gets  possession  during  coverture, 
for  if  he  die  before  the  wife,  without  having  gained  such  possession,  she,  and 
not  his  jMrsonal  representative,  will  be  entitled  to  them;  but  it  is  equally  true, 
and  has  been  so  expressly  held  by  this  court,  that  the  marital  ri;2;ht,  though  it 
confers  no  absolute  title  to  the  property  while  a  chose  in  action,  yet  attaches 
to  the  chose  in  action — vests  an  appreciable  interest  therein — gives  the  right 
to  make  the  property  of  which  it  is  the  representati^^e  absolutely  that  of  the 
husband;  and  this  right,  vendible  and  assignable,  is  the  subject  of  sale  or  gift 
to  the  extent  of  the  husband's  interests.  When  the  assignment  is  without 
consideration,  as  in  case  of  a  gift,  if  the  husband  dies  before  the  chose  is  re- 
duced into  possession,  the  legal  right  of  the  wife  of  survivorship  attaches  and 
defeats  the  right  of  the  assignee.  If  the  assignment  is  special  for  value  it  is 
considered  in  many  cases  a  quasi  reduction  into  possession,  which  defeats  the 
legal  right  of  survivorship,  and  the  assignee  is  only  subject  to  the  wife's 
▲m.  nso.  Vol  XXXVU-37 
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equity  to  a  settlement.'*  The  above  language,  taken  from  tke  opinion  of  the 
court  in  Ware  v.  Wcare,  28  Gratt.  670-^72,  gives  a  very  complete  summary  of 
the  general  principles  in  regard  to  the  reducing  to  a  husband's  possession  the 
choses  in  action  of  his  wife.  It  is  the  husband's  privilege,  recognized  wher- 
ever the  common  law  prevails,  to  appropriate  to  himself  his  wife's  choses  in 
action;  having  done  so,  these  choses  become  as  absolutely  his  as  does  her 
tangible  personalty:  DoUTs  Truttee  ▼.  Oeiger'a  Adm'r,  2  Gratt.  98;  Terby  v. 
Lynch,  3  Id.  460;  Ealate  of  Binds,  34  Am.  Deo.  545  and  note;  Paraons  v. 
Parsons,  32  Id.  362  and  note;  Rodgers  v.  Pilot  Cmmty  Bank,  69  Mo.  060; 
OrebiiTs  Appeal,  87  Pa.  St.  105;  O'Cimnor  v.  Harris,  81  N.  C.  279;  MeVaugh 
V.  McVaugh,  10  Phila.  457;  Drury  ▼.  Briscoe,  42  Md.  154;  Chapdle  v.  Olney, 
1  Saw.  401;  TriU  v.  Golioell,  31  Pa.  St.  228;  Needles  v.  Needles,  7  Ohio  St. 
432;  Clapp  v.  Stoughton,  10  Pick.  463;  Jacks  v.  Adair,  31  Ark.  616;  Wheeler 
T.  Moore,  13  N.  H.  478;  Stand^ord  v.  Devci,  21  Ind.  404;  Harper  v. 
Archer,  28  Miss.  212;  Probate  GouH  v.  Niles,  32  Vt  775;  Arnold  v.  Bug- 
gies, I  R.  I.  165;  Anderson  v.  Anderson,  11  Bush,  327;  Thomas  v.  Chicago^' 
55  m.  403;  Plummer  v.  Jarman,  44  Md.  632;  Johnton  ▼.  BenneU,  30  BarK 
237;  Wiggins  v.  Blount,  33  Ga.  409;  Walker  v.  Walker,  25  Mo.  367;  PeUin- 
giU  V.  Butterfidd,  45  N.  H.  195;  Pike  ▼.  Co«tn«,  33  Me.  38;  Manion  v.  T^to- 
tt>or«A,  18  R  Men.  582;  Lowery  v.  Craiflr,  30  Miss.  19;  ScrutUm  v.  PaUiUo,  L. 
R.  19  Eq.  369;  S.  C,  12  Moak,  803;  Widgery  v.  Tepper,  L.  R.  5  Ch.  D.  516; 
S.  C,  22  Moak,  261;  S.  C,  L.  R.  7  Ch.  D.  423;  S.  C,  23  Moak,  649;  1  Bish- 
op's Married  Women,  chapters  11  and  12;  Sohouler's  Husband  and  Wife, 
sec.  152  et  seq. 

The  question  is,  what  act  or  acts  of  the  husband  amount  to  an  appropria- 
tion; and  in  entering  upon  the  attempt  to  answer,  we  can  not  give  a  more  ac- 
curate idea  of  the  peculiar  condition  of  the  law  in  this  regard  than  is  em- 
braced in  the  following  conclusion  of  Mr.  Schouler,  in  his  very  recent 
examination  of  the  subject:  "The  result  of  the  foregoing  observations  is,** 
he  says,  sec.  159,  '*that  reduction  into  possession  offers  many  very  nice  dis- 
tinctions, involving  conflicting  rights  of  considerable  magnitude.  Courts  of 
equity  which  have  taken  this  subject  under  their  especial  control,  seem  to  lay 
down  variable  rules;  and  it  must  be  confessed  that  the  law  of  reduction  is  so 
built  upon  exceptions,  that  one  may  more  readily  determine  what  acts  of  the 
husband  do  not,  than  what  acts  do  bar  the  wife's  survivorship.  Another 
difficulty  in  dealing  with  this  subject  appears  from  the  circumstance  that  per- 
sonal property  is  rapidly  growing,  and  species  of  the  incorporeal  sort  are  de- 
veloped quite  unknown  to  the  old  common  law;  while  on  the  other  hand,  the 
doctrine  of  the  wife's  separate  estate  has  expanded  so  fast  as  to  furnish  new 
elements  of  consideration  for  most  of  the  latest  reduction  cases,  threatening 
to  extinguish  at  no  distant  day  all  the  old  learning  on  the  subject,  even  be* 
fore  its  leading  principles  could  be  clearly  shaped  out  in  the  courts." 

As  a  general  rule,  in  order  to  effect  a  reduction  into  the  husband's  posses- 
sion of  the  wife's  choses  in  action,  there  must  be  some  act  on  his  part  which 
evinces  his  intent  to  acquire  the  pro^^erty  in  exclusion  of  his  wife.  Actual 
possession  by  the  husband  is  not  alone  sufficient,  unless  it  appear  that  he 
holds  in  his  own  right  alone:  Hindis  Estate,  34  Am.  Dec.  545,  and  note; 
S.  C,  5  Whart.  138.  As  is  said  in  that  note,  "if  he  intends  that  the  property 
in  the  proceeds  shall  remain  in  his  wife,  the  law  will  not  cast  the  ownership 
upon  liim  perforce:  McDoioeU  v.  Potter,  8  Pa.  St.  192;  Goodyear  v.  Rum- 
baugh,  13  Id.  481:  Oochenaur's  Estate,  23  Id.  463;  Smethhurst  v.  Thurston, 
Bright,  129."  And  so  Timber  v.  Katz,  6  Watts  &  S.  298.  If  the  husband 
hold  as  trustee  for  his  wife:  Besor  v.  Hesor,  9  Ind.  347;  Mayfield  v.  GUfton, 
S  Stew.  (Ala.)  375;  Walden  v.  Chambers,  7  Ohio  St.  30;  Stale  v.  BeigarU  1 
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Oni,  1;  or  jointly  with  her:  Timber  ▼.  Katz,  6  Watts  A  S.  200;  Nicholaon  y. 
Drury  Bldga.  EttcUe  Co,,  L.  R.  7  Ch.  D.  48;  ChapeUe  y.  Olney,  1  Saw.  401; 
ScruUm  v.  PaUiUoy  L.  B.  19  Eq.  369;  12  Moak,  803;  or  merely  as  executor  of 
the  estate  out  of  which  the  chose  arises:  Walker  y.  Walker ,  25  Mo.  367;  May- 
fidd  y.  Cl\fUmy  3  Stew.  375;  Paigt  v.  iSeswtww,  4  How.  (U.  S.)  122;  Price  v. 
Seseione,  3  Id.  624;  Kint^Unger^e  EeUUe,  2  Ashm.  455;  Vanderveer  y.  Alston; 

16  Ala.  494,  the  wife  will  not  be  deprived  of  her  right  of  survivorship.  It 
seems,  however,  that,  prima/acie,  obtaining  possession  of  the  proceeds  of  his 
wife's  chose  in  action  will  amount  to  a  conversion  to  his  own  use:  Booae^a  ap- 
peal^ 18  Pa.  St.  392;  JohnaUm  y.  JohnaUm,  1  Grant's  Cas.  468;  Harper  v. 
Archer,  28  Mo.  212. 

On  the  other  hand,  a  design  to  appropriate  the  thing  to  himself,  without 
doing  so,  will  not  vest  the  property  in  him.  To  deprive  the  wife  of  her 
rights,  it  is  not  enough  for  the  husband  to  entertain  an  unexecuted  intent,  to 
acquire  possession  of  her  incorporeal  personalty:  Brown  ▼.  Bokee,  53  Md.  155, 
and  authorities  cited.  And  further,  says  Judge  Strong  in  TriU*a  AdnCr  y. 
ColweWa  ldm*r,  31  Pa.  St.  233,  "that  reduction  into  possession,  which  made 
the  chose  absolutely  as  well  as  potentially  the  husband's,  was  a  reduction  into 
possessiou,  not  of  the  thing,  but  of  the  title  to  it."  Nor  is  a  '*  mere  getting 
ready  to  reduce  the  chose  in  action  into  possession"  sufficient:  1  Bishop's  Mar. 
Women,  sec  lldw 

Paymxnt  to  cEusbakd. — If  that  which  was  payable  to  the  wife,  be  paid 
to  her  husband,  during  her  life,  he  clearly  evincing  his  intent  to  appropriate 
the  money  for  his  own  benefit,  it  is  of  course  a  reduction  to  his  possession: 
Thomas  v.  Chicago,  55  HI.  103;  Lowery  v.  Craig,  30  Miss.  19;  Plummer  v. 
Jarman,  44  Md.  632;  Johnaon  v.  BenneU,  39  Barb.  237;  Batea  v.  Dandy,  2 
Atk.  208;  Alexander  v.  Crittenden,  4  Allen,  342.  Nor  is  it  necessary  that  he 
should  receive  exactly  that  thing  which  was  due  her;  as  if,  for  example,  he 
takes  to  himself  from  an  executor  a  bond  for  the  payment  of  the  wife's  dis- 
tributive share  in  the  estate:  8tewart*a  Appeal,  3  Watts  &  S.  476, 477.  Pay- 
ment to  him  of  the  interest  due  on  her  bonds,  is  but  a  reduction  of  that 
installment  of  interest:  Burrv,  Sherwood,  3  Bradf.  85;  Stanwood  v.  Stanwood^ 

17  Mass.  57.  And  receipt  of  partial  payment  is  but  a  reduction  pro  tamJto. 
Nash  V.  Noah,  2  Madd.  133.  Negotiation  by  him  of  her  negotiable  instm 
ments,  is  a  sufficient  reduction:  Schouler's  H.  &  W.,  sec  154.  To  make  an 
efifective  appropriation  of  stock  standing  in  the  wife's  name,  there  must  be  a 
transfer  thereof  to  his  name:  Arnold  v.  Bugglea,  1  R.  I.  165;  Slaymaker  v. 
Bank,  10  Pa.  St.  373;  Brown  v.  Bokee,  53  Md.  155.  With  respect  to  legacies, 
the  same  general  rules  apply  as  in  case  of  other  chosee,  and  they  may  be  sim- 
ilarly reduced  by  judgment,  assignment,  or  receipt:  Alexander  v.  Crittenden^ 
4  Allen,  342;  Howard  v.  BryaM,  9  Gray,  239;  Weema  v.  Weema,  19  Md.  334; 
Bryan  v.  SpruUl,  4  Jones'  Eq.  27;  Walker  v.  Walker,  25  Mo.  367;  Lewia  y» 
Price,  3  Rich.  Eq.  172;  Probate  CouH  v.  Niles,  32  Vt.  775. 

It  is  not  necessary  that  the  husband  himself  should  perform  the  act 
requisite  to  a  reduction  of  the  chose;  an  agent  may  as  satisfactorily  represent 
him:-  Alexander  v.  Crittenden,  4  Allen,  342;  Turton  v.  Turton,  6  Md.  376. 
Here  again  the  intent  is  to  be  considered  as  is  illustrated  in  ChapeUe  v.  Olney, 
1  Saw.  401.  There  it  was  shown  that  if  the  agency  is  created  jointly  by  the 
husband  and  wiie,  if  they  give  a  power  of  attorney  to  collect  the  legacy,  ths 
possession  of  the  agent  is  not  the  exclusive  possession  of  the  husband. 

AssiONBfSNT  AND  RELEASE  BY  THE  HusBAND. — The  question  of  reducing 
choses  in  action  by  assignment  is  pronounced  by  Mr.  Schouler  a  **  very  per- 
plexing branch  of  the  present  subject."    Upon  some  propositions,  however, 
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there  appears  to  be  a  unanimity  among  the  decisiona.  It  is  oonoeded  that  a 
mere  Yolmitary  transfer  of  the  chose  in  action  by  the  husband,  without  con- 
sideration, does  not  bar  the  wife's  survivorship:  2  Kent's  Com.,  sec.  137; 
Schouler's  H.  &  W.,  sec.  157.  The  diq>ute  is  upon  the  effect  of  the  assign- 
ment for  value;  and  here  there  is  an  irreconcilable  conflict.  Some  of  the  au- 
thorities maintain  that  such  an  assignment  will  defeat  the  wife's  right  of 
survivorship,  though  the  chose  in  action  in  not  otherwise  reduced  to  posses- 
sion: SUer's  case,  4  Bawle,  468,  where  this  view  is  supported  by  the  forcible 
opinion  of  Chief  Justice  Gibson;  TriU  v.  ColweU,  31  Pa.  St  228;  Needles  v. 
Needles,  7  Ohio  St.  432;  TtUUe  v.  Ibtoler,  22  Conn.  58;  ffiU  v.  Tovmsend,  24 
Tex.  575;  Manian  v.  TUsworlh,  18  B.  Mon.  582;  Smith  v.  Attoood,  14  Oa. 
402.  Whereas  other  courts  contend  that  there  must  be  some  further  act  by 
the  assignee,  otherwise  the  wife's  right  will  not  be  impaired:  State  v.  Robert- 
son, 5  Harr.  201;  George  v.  Ooldsby,  23  Ala.  326;  Bryan  v.  SpruUl,  4  Jones' 
Eq.  27;  O'Connor  v.  Harris,  81  N.  C.  279.  These  conclusions  follow  from  the 
variant  views  entertained  by  the  respective  courts  of  the  nature  of  the  act  of 
assignment.  Those  contending  for  the  latter  doctrine  consider  that  the 
assignee  stands  but  in  the  shoes  of  the  assignor;  that  he  takes  nothing  but 
what  the  assignor  could  give — ^that  is,  a  right  to  reduce  the  chose  to  posses- 
sion. If  that  right  be  not  exercised,  the  surviving  wife  has  as  much  claim 
to  recover  against  the  assignee,  as  she  would  have  had  against  the  ix^presen- 
tatives  of  her  husband.  But  Chief  Justice  Gibson  does  not  accept  this  view 
of  the  assignment;  he  maintains  that  that  act  passes  the  title  to  the  chose^ 
the  husband  acting  merely  as  the  instrument  of  the  wife;  that  the  assignee 
does  not  stand  in  the  same  position  as  the  assignor,  any  more  than  a  vendee 
of  land  stands  in  the  shoes  of  the  agent  whom  the  owner  has  empowered  to 
make  the  conveyance.  It  is  clearly  seen  that  these  two  opinions  are  so  di- 
verse as  to  be  irreconcilable. 

With  respect  to  future  interests,  a  distinction  is  taken:  "Though  a  hus- 
band may  defeat  his  wife's  right  of  survivorship  by  an  assignment  of  a  chose 
in  action  capable  of  immediate  reduction  to  possession,  he  can  not  by  an  as- 
signment of  a  reversionary  interest:"  1  Bishop's  Mar.  Women,  sec.  154.  Such 
was  the  principal  case,  and  such  is  the  English  doctrine:  Pvrdew  v.  Jaeisom, 
1  Russ.  1;  Tidd  v.  Lister,  3  De  G.  M.  &  G.  857;  Schouler's  H.  &  W.,  see. 
157. 

A  pledge  is  insufficient  to  bar  the  wife's  right:  TriU  v.  ColweU^  81  P^  St 
233.    And  see  Schouler,  sec.  155,  and  1  Bishop,  sec.  153. 

With  respect  to  a  release,  it  is  settled  that  if  the  husband  release  a  debt 
^ue  his  wife,  for  value,  it  does  not  survive  to  her:  Rogers  v.  Acasler,  11  K 
I..  &  Eq.  300;  Needles  v.  Needles,  7  Ohio  St  432;  Manion  v.  TUsworth,  18  B. 
Mon.  582;  Weems  v.  Weems,  19  Md.  334.  And  this  principle  is  applicable  to 
lier  rights  in  action,  in  general:  1  Bishop's  Mar.  Women,  sec  131. 

Reducing  bt  Snrr,  and  Arbitration. — Where  the  husband  sues  in  his 
own  name  for  the  recovery  of  choses  in  right  of  his  wife,  the  rendition  of 
judgment  in  his  favor  merges  the  chose,  and  makes  the  reducti9n  to  posses- 
sion complete.  But  when  the  wife  is  joined  as  co-plaintifi^  the  hnsbsnd  must 
appi'opriate  to  himself  the  proceeds  of  the  judgment,  otherwise  the  right  of 
survivorship  will  still  exist:  McDowl  v.  Charles,  6  Johns.  Ch.  132;  Securing  v. 
Searing,  9  Paige,  283;  Crittenden  v.  Alexander,  15  Gray,  432;  Perry  v. 
Wheelock,  49  Vt  63;  Pihe  v.  ColUns,  33  Me.  38;  2  Kent's  Com.,  sec.  137.  It 
is  not  sufficient  that  the  action  should  have  been  commenced;  the  cause  must 
have  been  carried  to  judgment  in  the  wife's  life-time:  PetUngiiU  t.  BuUerfiMt 
45  N.  H.  195,  and  cases  supra. 
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A  submission  to  arbitration  accompanied  by  an  award  in  favor  of  tbe  hus- 
band reduces  tbe  chose  to  his  possession  in  those  states  where  an  award  has 
the  effect  of  merging  the  matter  submitted.  The  award  itself  is  not  a  judg- 
ment at  law  or  in  equity,  and  is,  with  respect  to  the  subject  now  considered, 
merely  a  declaration  that  the  husband  has  in  right  of  his  wife,  the  privilege 
of  demanding  the  payment  of  certain  choees.  If  he  does  not  avail  himself 
of  this  privilege,  her  right  ought  to  survive.  And  such  is  the  view  adopted 
by  Bright:  1  H.  &  W.  70,  71. 

Tns  Ikterkst  of  Husband's  Creditoss  in  the  wife's  choses  in  action  is  a 
question  of  great  interest;  and  the  conclusion  in  regard  to  the  present  state 
of  the  law  upon  this  point  is  thus  stated  by  Drake  on  Attachments,  sec.  247t 
*' An  interesting  question  connected  with  this  topic  is,  whether  a  husband  has 
an  attachable  interest  in  his  wife's  choses  in  action,  before  he  has  reduced 
them  to  possession.  Upon  this  subject  courts  of  high  authority  have  taken 
entirely  opposite  grounds,  and  the  question  can  not  be  considered  as  yet  set- 
tled either  way,  by  weight  of  authority.  In  the  affirmative  it  is  held,  that 
the  wife's  choses  in  action  are,  in  virtue  of  the  marriage,  vested  absolutely 
in  the  husband;  that  he  has  in  law  the  sole  right,  during  the  coverture,  to 
reduce  them  to  possession,  to  sue  for  them,  to  sell  them,  to  release  them;  and 
that  he  has,  therefore,  an  interest  in  them  which  he  may  assign  to  another, 
and  therefore  an  interest  which  may  be  reached  by  attachment,  and  subjected 
to  the  payment  of  his  debts.  Sux'^h  are  the  views  expressed  in  Massachusetts, 
Maryland,  Delaware,  Virginia,  and  Missouri:  ShutUeaworih  v.  Noyes,  8  Mass. 
229;  Commonwealth  v.  Manley,  12  Pic-..  173;  Boibrook  v.  Waters,  19  Id.  354; 
Wheele}-  v.  Boioen,  20  Id.  663;  Strong  v.  SmUh,  1  Mete.  476;  Stale  v.  Krebs, 
6  Har.  &  J.  (Md.)  31;  Peacock  v.  Pembroke,  4  Md.  280;  Johnson  v.  Fleet- 
wood, 1  Harr.  (Del)  442;  Babb  v.  ElUoU,  4  Id.  466;  Vance  v.  McLaughlin, 
8  Oratt.  289;  Hockaday  v.  SaUee,  26  Mo.  219.  It  is,  however,  admitted 
that  if  the  husband  die  pending  an  attachment  of  his  interest,  and  before  the 
same  is  finally  subjected  to  his  debt,  the  attachment  will  fail,  because  of  the 
wife's  right  of  survivorship:  Strong  v.  Smith,  1  Meta  476;  Vance  v.  JHc" 
Laughiin,  8  Oratt.  289;  Hockaday  ▼.  SaUee,  26  Mo.  219.  On  the  other  hand, 
it  is  considered — in  the  language  of  the  supreme  court  of  Pennsylvania — 
'that  though  marriage  is  in  effect  a  gift  of  the  wife's  personal  estate  in  pos- 
session, it  is  but  a  conditional  gift  of  her  chattels  in  action;  such  as  debts, 
omtingent  interests,  or  money  owing  her  on  account  of  intestacy.  Perhaps 
the  husband  has  in  strictness  but  a  right  to  make  them  his  own  by  virtue  of 
the  wife's  power  over  them,  lodged  by  the  marriage  in  his  person.  But  if 
these  be  not  taken  into  his  possession,  or  otherwise  disposed  of  by  him,  they 
remain;  and  if  he  destines  th^n  so  to  remain,  who  shall  object?  Not  his 
creditors;  for  they  have  no  right  to  call  on  him  to  obtain  the  ownership  of 
the  wife's  property  for  their  benefit;  and  until  he  does  obtain  it  there  is 
nothing  in  him  but  a  naked  power,  which  is  ftot  the  subject  of  attachment:* 
Dennison  v.  Nigh,  2  Watts,  90;  Bobinson  v.  Wodpper,  1  Whart.  179.  These 
are  substantially  the  views  also  of  the  courts  of  New  Hampshire,  Vermont, 
North  Carolina,  and  South  Carolina:  Marston  v.  Carter,  12  N.  H.  159; 
Wheeler  v.  Moore,  13  Id.  478;  Pick&ring  v.  WendeU,  20  Id.  222;  Parks^  v. 
Cushman,  9  Vt.  320;  ShoH  v.  Moore,  10  Id.  446;  Probate  Court  v.  Xiles,  32 
Id.  775;  Arrin{iton  v.  Screws,  9  Id.  42;  PressUy  v.  McDonald,  1  Rich.  27; 
Oodbold  V.  Bass,  12  Id.  202.  When  such  a  difference  of  opinion  exists  be- 
tween courts  of  such  acknowledged  ability  as  those  which  have  passed  upon 
this  question,  the  subject  must  needs  be  remitted  to  the  future,  for  a  nearer 
approximation  to  agreement." 
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Bishop  v.  Day. 

|18  YXBMOVT,  81.] 

A  SuBBTT  MAT  IK  Eqittft  Gompel  the  principal  to  pay  the  debt  after  H 
has  become  due.  Persons  who  agree  to  save  harmless  the  maker  of  a 
promissory  note  are  principals  with  respect  to  the  maker  and  within  the 
application  of  the  above  rale. 

Appeal  from  the  court  of  chancery.    The  case  appears  fiom 
the  opinion. 

C.  AdamSy  for  the  orator. 

L.  B,  Peck,  contra. 

By  Court,  Bennett,  J.  There  is  one  Tiew  of  this  case  in 
which  we  are  aU  agreed,  that  the  bill  of  the  orator  presents  an  • 
equitable  right  which  we  can  recognize.  After  the  notes  were 
executed  by  Bishop  to  Spooner,  by  some  subsequent  arrange- 
ment between  Bishop  on  the  one  part  and  Day,  Cottrill  h 
Barker,  on  the  other,  the  latter  gave  their  bond  to  Bishop,  con- 
ditioned to  pay  the  note^  to  Spooner  and  save  Bishop  harmless 
therefrom;  and  this  bond  is  fully  set  out  in  the  bill.  By  this 
arrangement  Day,  Cottrill  &  Barker  made  these  notes  their  debt 
to  pay,  and,  as  between  these  parties,  they  stood  as  principals, 
and  Bishop  in  the  nature  of  surety;  and  the  doctrine  applicable 
to  principal  and  surety  well  applies.  At  law,  the  surety  must 
pay  the  debt  before  he  can  have  an  action  against  his  principal. 
But  not  so  in  equity.  After  the  debt  has  become  due,  the  surety 
may  resort  to  chancery  to  compel  the  principal  to  exonerate  him 
from  all  liability  by  the  payment  of  the  debt.    This  is  a  reason- 
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abli^  doctrine  an»l  has  long  been  well  established:  Mitford's  Eq. 
PI.  148;  1  Stor.  Com.  on  Eq.  322,  see.  327;  2  Id.  35,  sec.  730. 
The  case  of  the  Earl  of  Banelaugh  v.  ffayes^  1  Yem.  189,  is 
cnnch  like  the  present.  The  earl  had  been  sued  for  a  sum  of 
money  which  he  was  bound  to  pay  to  the  king,  and  which  the 
defendant,  by  an  agreement  between  them,  ought  to  have  paid; 
and  the  lord  keeper  decreed  that  the  defendant  should  perform 
his  covenants.  This  bill,  it  is  true,  is  informally  drawn  with 
this  Tiew  of  the  case;  but  it  contains  all  the  facts  necessary  to 
create  this  equitable  right  in  the  orator;  and  though  the  bill  was 
evidently  drawn  with  a  di£Eerent  aspect,  yet,  under  the  general 
prayer  of  the  bill,  we  can  grant  such  relief  as  the  party  entitles 
himself  to,  according  to  his  allegations  and  proofs.  Day,  Cot- 
trill  &  Barker  have  suffered  Bishop  to  be  sued  on  the  notes, 
and  they  have  passed  into  judgment  and  execution,  and  he  may 
well  ask  a  court  of  chancery  to  decree  that  they  pay  the  judg- 
ment. 

The  apx>arent  object  of  this  bill  is  to  procure  a  perpetual  in- 
junction of  the  judgment;  and  this  is  the  relief  which  is  specifi- 
cally prayed  for;  and  the  case  has  been  put  upon  this  ground, 
in  argument,  but  it  may,  I  think,  be  well  questioned  whether 
the  bill  can  be  sustained  on  that  ground.  As,  however,  it  is 
clear  that  the  bill  discloses  an  equity  in  the  orator,  in  the  view 
now  taken  by  this  court,  there  is  no  occasion  for  going  into  any 
other  questions.  The  decree  of  the  court  of  chancery  must 
then  be  reversed,  and  the  cause  remanded  to  that  court  to  be 
proceeded  with  accordingly. 

Surety  Cobipbllino  Principal  in  Eqihtt  to  Pat  thb  Debt:  Sea  King  ▼• 
Baldirin,  8  Am.  Dec.  415,  and  note;  Pride  ▼.  Boyce,  33  Id.  78. 

Surety's  Rights  at  Law  against  his  Principal:  See  BretUnal  v.  Helms,  1 
Am.  Dec  44;  Ford  v.  KeUh,  2  Id.  4;  Hayea  v.  Ward,  8  Id.  654;  Ward  ▼. 
Henry,  13  Id.  119;  Miller  v.  Howry,  24  Id.  320;  dmnv,  Oobum,  26  Id.  746; 
Fletcher  v.  Edson,  30  Id.  470;  BriUy  ▼.  Sugg,  Id.  172. 


Oaks  v.  Wblleb. 

[13  VXBK09T,  106.] 

A  Guarantor  is  Entitled  to  Notice  of  the  acceptance  of  his  goaranty. 

AssuMPsrr.    Plea  the  general  issue.    The  facts  are  sufficiently 
set  forth  in  the  opinion.    Verdict  for  the  plaintiff. 

C  Adams,  for  the  defendxit. 

J,  Maeck,  contra. 
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By  Court,  Collamer,  J.  The  courts  in  this  state,  following 
the  American  decisions  on  the  subject,  have  holden  that  a  guar- 
antor shall  have  notice  of  the  acceptance  of  his  guaranty.  But 
they  have  also  holden  that  this  notice  need  not  be  a  direct,  act- 
ual, and  personal  notice,  given  only  by  the  plaintiff  or  his  agent. 
Whether  notice  was  had,  is  a  question  of  fact,  to  be  found  by 
the  juiy,  from  the  testimony  and  circumstances  in  the  case. 
This  was  so  decided  in  the  case  of  LoriUard  v.  Williams,  in  this 
county,  and  in  2Voin  v.  Jones,  11  Vt.  444,  in  Windsor  county. 
The  reasonableness  of  this  principle  is  quite  obvious,  and  com- 
mends itself  to  the  moral  sense.  When  a  proposition  is  made  by 
a  man  for  a  thing  to  be  done  for  himself,  he  must  know,  when 
done,  that  it  is  done  on  his  proposition.  But  when  he  proposes 
his  responsibility  for  a  thing  to  be  done  for  another,  he  may  not 
know  that  it  is  done,  or,  even  if  he  does,  he  will  not  know 
whether  it  was  done  on  his  proposition,  or  on  the  sole  credit  of 
the  third  person,  or  on  some  other  security.  The  responsibil- 
ties  and  duties  of  a  guarantor  imply  certain  correlative  rights 
and  privileges,  which,  without  notice  of  his  condition,  he  can 
never  exercise.  If  he  is  to  stand  as  surety,  he  must  have  the 
right  to  keep  watch  of  his  principal  and  his  circumstances;  hold 
or  demand  proper  security,  from  time  to  time,  and  require  of 
his  principal  reasonable  punctuality,  and  even,  in  chanceiy,  to 
secure  indemnity  by  enforcing  payment  by  the  principal.  These 
important  rights  can  not  be  available  while  he  remains  ignorant 
of  his  proposition  of  guaranty  having  been  accepted.  All  these 
principles  apply  with  equal  force  to  all  persons,  though  not 
strictly  and  technically  guarantors,  who  come  in  aid  of  another. 

It  is,  however,  much  insisted,  in  this  case,  that  it  is  danger- 
ous to  hold  such  a  doctrine;  for  this,  that,  to  treat  the  notice  as 
a  condition  precedent,  would  enable  the  surety,  after  the  accept- 
ance and  performance,  to  revoke  before  notice.  But  we  recog- 
nize no  such  principle.  If  the  law  attaches  a  stipulation  or  a 
condition  to  a  contract,  it  is  to  be  treated  the  same  as  if  ex- 
pressed in  the  contract.  And  if  two  or  more  things  are  to  be 
done  in  succession,  the  law  gives  a  reasonable  time  for  their 
successive  performance.  Hence,  where  the  law  interposes  a 
notice  between  the  matter  to  be  done  by  the  plaintiff,  and  the 
ultimate  liability  of  the  defendant,  it  allows  the  plaintiff,  after 
entering  on  his  performance,  a  reasonable  time  to  give  the  no- 
tice; and,  for  that  time,  the  power  of  revocation  is  suspended. 
Still,  all  must  be  performed  before  a  right  of  action  accrues. 
This  is  so  in  all  contracts.    If  a  man  were  to  propose  to  another, 
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if  he  would  build  a  house  and  paint  it,  he  would,  on  demand, 
pay  him  therefor,  and  the  other,  in  reasonable  time,  entered  upon 
building  the  house,  it  would  be  then  too  late  to  revoke;  still, 
no  recovery  could  be  had,  unless,  in  reasonable  time,  the  house 
was  built  and  painted,  and  demand  made.  So,  if  a  man  write, 
"  if  you  will  do  such  a  service  for  another,  I  will  pay  you;" 
that,  in  legal  effect  is,  ''do  that  for  him,  and  let  me  know  it, 
in  reasonable  time,  and  I  will  be  ultimately  liable."  If  the 
thing  to  be  done  be  seasonably  entered  upon,  the  offer  can  not  be 
revoked;  but,  before  action  accrues,  the  whole  must  be  performed; 
that  is,  the  thing  must  be  done,  and  the  notice  must  be  given, 
in  the  time  stipulated,  and  if  none  be  stipulated,  then  in  a  rea- 
sonable time.  Therefore,  holding  a  notice  necessary  does  not 
permit  a  revocation  after  the  performance  is  entered  upon. 

In  this  case  the  defendant  came  in  aid  of  Taylor,  and  pro- 
posed, if  the  plaintiff  would  assume  the  debt  of  Taylor,  and 
procure  the  discharge  of  his  bail  (Prentiss),  he  would  execute 
his  note  for  fifty  pounds.  The  defendant  resided  in  Upper 
Canada,  and  the  matter  to  be  performed  by  the  plaintiff  was  in 
Vermont.  The  defendant  was  clearly  entitled  to  notice  from 
the  plaintiff,  that  he  had  performed,  on  his  part,  and  relied  on 
the  defendant.  It  could  not  be  expected  the  defendant  was  to 
come  and  see  the  creditor  to  ascertain  if  the  plaintiff  performed; 
nor  could  he  so  ascertain,  whether  it  was  done  on  his  proposi- 
tion. Though  when  the  plaintiff  had  assumed  Taylor's  debt, 
the  defendant  could  not  have  revoked  his  offer,  yet  he  could  not 
be  responsible,  imless  he,  in  reasonable  time,  received  notice 
that  he  was  relied  on.  This  he  needecl,  and  this  he  was  en- 
titled to  have,  for  the  reasons  already  stated.  But  we  find  that 
no  notice  was  attempted  to  be  given  the  defendant,  until  two 
years  after  the  transaction,  and  then  ver^  loose  and  unsatisfac- 
tory.    This  was  not  suficient. 

But  it  is  hardly  necessary  to  hold,  in  this  case,  any  more  than 
to  say  that,  by  the  very  terms  of  this  conbuct,  notice  was  neces- 
sary. The  defendant's  line,  alone,  is  too  imperfect  to  show  any 
contract.  Taken  with  Taylor's  letter,  they,  together,  make  the 
contract.  Taylor  proposes,  if  the  plaintiff  will  assume  his  debt, 
etc.,  he  will,  when  written  to  that  the  business  is  done,  give  his 
and  Weller's  notes.  Weller  but  adds  his  assurance  of  his  note.- 
Now,  there  is  no  proof  that  Taylor  has  ever  been  written  to,  nor 
in  any  way  iiiformcd  that  the  plaintiff  has  assumed  his  debt; 
and,  clearly,  the  defendant,  as  surety  for  Taylor,  can  not  be 
holden  when  Taylor,  his  principal,  is  not. 

Judgment  reversed. 
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HOTT  V.  SWEBT. 

[13yxBiioirr,129.] 

Tbubobb  Pbooess  Lies  onlt  tor  Debts  Reooverablb  bt  the  Defend- 

AMT  against  the  tiiistee  at  law.    A  debt  contingent  upon  the  satisfao- 
tion  of  a  mortgage  not  satisfied  can  not  be  attached. 

Tbustee  process,  in  which  Swift  and  Blake  were  prosecuted  aa 
tmstees  of  Ball,  to  whom  at  Blake's  request  Swift  had  executed  a 
promissory  note  conditioned  upon  the  discharge  of  certain  in- 
cumbrances on  lands  conveyed.  The  county  court  held  that 
Swift  was  liable;  he  thereupon  excepted. 

A.  O.  Aldis^  for  Swift. 

S.  8.  and  O.  W.  Brown,  contra. 

By  Court,  Oolulueb,  J.  Our  trustee  process  is  but  the  attach- 
ment of  debts;  choses  in  action,  instead  of  choses  in  possession, 
or  in  common  with  them.  They  must  be  such  debts  as  the  de- 
fendant can  enforce  in  his  own  name.  I  speak  not  now  of  an 
an  action  by  a  creditor,  claiming  from  a  fraudulent  purchaser, 
provided  for  by  a  recent  statute.  When  the  trustee  is  pursued 
for  a  debt,  he  must  be  an  actual  debtor  by  a  debt  now  due,  or 
solvendum  in  fuiuro.  This  was  fully  decided  in  Sargent  v.  Lee- 
land,  2  Vt.  280;  Hutchim  v.  HawUy  ct  al,,9  Id.  295;  and  in 
HUcficock  V.  Udgerton,  8  Id.  202.  The  debt,  too,  for  which  the 
trustee  is  pursued,  must  be  a  debt  which  the  defendant  could 
himself  pursue  at  law.  It  is  impracticable  thus  to  enforce  a 
mere  equity  claim.  The  want  of  chanceiy  power,  in  the  county 
court,  to  call  all  the  parties  incidentally  interested  before  them, 
and  to  pursue  such  a  course  as  to  determine  their  respective  and 
conflicting  rights,  renders  it  impracticable.  Otherwise  two  or 
more  copartners  might  be  called  in  as  trustees  of  another  part- 
ner, and  compelled  to  render  an  account  of  the  whole  copart- 
nership, and  strike  the  balance  between  themselves  and  their 
copartner,  and  thus  wind  up  a  long  and  intricate  concern  with- 
out the  intervention  of  an  auditor  or  commissioner,  and  in  the 
absence  of  their  copartner;  and  all  this,  too,  when  the  principal 
debtor  could  have  sustained  no  action  at  law.  In  this  case  Swift 
executed  his  note,  at  Ball's  request,  to  Blake,  and  which  Blake 
holds  for  his  liabilities  for  Ball;  and  all  this  in  good  faith.  It 
is  not  a  case  of  a  note  taken  to  Blake  for  Ball,  as  a  naked  trus- 
tee, without  interest,  nor  done  to  avoid  the  debts  of  Ball.  Ball 
cordd  sustain  no  action  at  law,  against  Swift;  neither  can  ha 
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soBtain  any  action  against  Blake,  for  Blake  has  leoeiyed  noth- 
ing, not  even  enongh  to  pay  his  liabilities. 

A  condition  was  annexed  to  the  note  of  Swift,  that  he  was 
not  to  pay  until  the  mortgage  on  the  land  was  removed  there- 
from. That  mortgage  was  to  Allen,  to  secure  him  against  the 
claims  of  the  heirs  of  John  Ball,  deceased,  and  of  Hannah  Ball. 
It  may  be  posfflble  that  the  receipts  of  these  heirs  and  their 
goardians  would  be  a  sufficient  security  that  they  never  will  or 
can  claim  anything.  But  Swift  had  the  right  to  annex  what 
condition  he  pleased  to  his  contract.  He  did  annex  the  condi- 
tion that  he  was  not  to  pay  until  the  incumbrance  was  removed 
from  the  land.  The  clear  meaning  of  that  is,  that  it  should  be 
removed  in  the  manner  known  to  the  law,  that  is,  by  deed  from 
Allen,  the  mortgagee,  or  by  his  discharge  on  the  record,  accord-^ 
ing  to  the  statute.  Swift  is  not  to  be  compelled  to  pay  and  theil 
take  on  himself  the  risk  of  future  controversy  with  tiiose  heirs 
and  with  the  mortgagee,  who  will  not  be  bound  by  any  adju- 
dication which  can  be  made  in  this  proceeding,  to  which  tiiey  are 
not  parties.  The  impropriety  of  attempting  to  sustain,  at  law, 
a  proceeding  involving  the  respective  and  conflicting  obliga- 
tions, rights,  and  duties  of  so  many  persons,  not  parties  to  the 
record,  is  quite  too  obvious  to  require  further  remark. 

Judgment  reversed,  and  judgment  that  Swift  and  Blake  are 
not  trustees. 


Gabpenteb  v.  Bbanoh. 

[13  VmCOHT,  1«I.] 

LiABiUTr  07  BAn.ES.— One  who  at  the  owner'ft  request  takes  a  drive  in  a 
sulky,  is  liable  for  injury  to  it  occasioned  by  his  want  of  oommon  pni« 
dence. 

AssuMPsrr.  Plaintiff  and  defendant  were  negotiating  for  an 
exchange  of  horses;  the  former,  whose  horse  was  attached  to 
his  sulky,  told  defendant  to  drive  him  a  littie;  defendant  got 
in,  drove  down  the  street,  and  in  turning  without  checking 
the  speed  of  the  horse,  broke  the  sulky.  The  court  charged, 
that  if  the  jury  believed  defendant  did  not  use  common  pru- 
dence, and  was  careless  and  negligent,  and  thereby  broke  the 
sulky,  he  was  liable.  Verdict  for  plaintiff.  Defendant  ex- 
cepted. 

H.  R.  and  J,  J,  Beardsley,  for  the  plaintiff. 

By  Ck>urt,  Botce,  J.  The  only  question  of  importance  is,  to 
which  species  of  bailment  the  present  case  properly  belongs. 
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If  it  is  ranked  with  those  where  the  expected  profit  or  ad- 
vantage of  the  bailment  is  limited  to  the  bailor,  the  defendant 
should  be  answerable  only  for  gross  neglect;  if  with  those 
which  are  exclusivelj  beneficial  to  the  bailee,  he  would  be 
holden  to  the  exercise  of  extraordinary  care;  and  if  with  those 
which  are  mutually  beneficial  to  both  parties,  then  he  would  be 
bound  to  the  use  of  common  or  ordinaiy  care,  and  would,  con- 
sequently, be  liable  for  ordinary  neglect. 

The  case  states,  that  at  the  time  of  the  injury  complained  of, 
the  parties  had  already  agreed  upon  the  exchange  of  horses; 
and,  for  anything  appearing  in  the  case,  that  agreement  was 
sufBicient  to  pass  the  property  before  delivery.  It  may,  there- 
fore, be  asstuned  that  the  defendant  was  driving  his  own  horse 
in  the  plaintiff's  sulky.  The  inquiry  then  arises,  for  whose  use 
or  benefit  was.  he  thus  employed  ?  And  the  answer  must  be, 
that  the  case  discloses  no  inducement  or  motive,  on  either  side, 
beyond  the  mutual  gratification  and  pleasure  of  the  parties. 
Nor  could  the  plaintiff's  request,  as  detailed  with  the  other  dr- 
ctmistances,  have  the  effect  to  control  or  vaiy  the  consequences 
resulting  from  this  view  of  the  subject.  The  act  requested  had 
no  tendency  to  promote  his  interest,  nor  had  it  any  connection 
with  his  business;  and  as  a  means  of  recreation  and  amusement, 
would  seem  to  have  been  as  fully  and  readily  approved  by  one 
party  as  the  other.  Begarding  the  transaction  in  this  light,  we 
think  the  measure  of  core  and  prudence,  required  of  the  defend- 
ant, was  correctly  given  in  charge  to  the  jury.  If  there  was  no 
just  ground  for  holding  him  to  a  d^;ree  of  circumspection 
above  the  common  standard,  none  is  discovered  for  fixing  his 
responsibiliiy  at  any  point  below  it. 

Judgment  of  county  court  affirmed. 

BAn.KK,  FOB  Use,  is  liable  for  more  than  ordioary  oara:  Oreen  v.  fTofltn^t- 
warth,  30  Am.  Deo.  680  and  note. 


House  v.  Fulleb. 

[13  YXBMOICT,  16S.] 

A  DiasBisoB  PuBOHASiNO  FROM  A  Co-TENANT  can  not  be  onated  by  a  oo- 
tenant  until  he  commits  some  disseisin  of  the  plaintiff. 

Ejbcthent.    Plea,  not  guilty.     The  opinion  states  the 
Verdict  for  defendant.     Plaintiff  excepted. 

Smalley  and  Adams,  for  the  plaintiff. 

Brown  and  Aldia,  contra. 
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By  Court,  Collameb,  J.  This  land  belonged  to  tenants  in 
common,  among  -whom  was  the  plaintiff  and  Leffingwell. .  The 
defendant  took  a  deed  of  the  lot  from  Bamum,  who  had  no  in- 
terest therein,  and  entered  into  possession,  and  thus  became  a 
disseisor  of  the  owners.  The  only  effect  of  the  Bamum  deed 
was  to  give  color  or  character  to  the  defendant's  possession; 
that  is,  it  showed  the  geographical  extent  of  his  claim,  and  that 
he  held  in  his  own  right  and  not  as  tenant  to  the  owners;  and 
fifteen  years'  possession  would,  by  oiir  statute,  have  given  him 
a  title.  He  was,  however,  still  but  a  disseisor,  and  the  lot  hav- 
ing certain  visible  boundaries,  he,  by  claiming  in  his  own  right 
and  possessing  fifteen  years,  would  have  acquired  the  same  right, 
by  oiir  statute,  without  the  deed  of  Bamum  as  with  it.  But  a 
disseisor  may  purchase  the  legal  title  to  the  land  he  possesses, 
and  thereby  acquire  all  the  rights  and  be  subject  to  all  the  lia- 
bilities of  other  purchasers.  The  defendant  procured  a  legal 
conveyance  of  Leffingwell's  interest  in  this  land;  for  such  was 
the  legal  effect  of  the  deed  from  the  administrator.  The  defend- 
ant thereby  became  a  tenant  in  common  with  the  plaintiff,  and 
so  entitled  to  take  or  to  hold  the  possession  of  the  land  as  well 
as  the  plaintiff.  Entitled  to  the  rights  he  became  subject  to  the 
liabilities  of  a  tenant  in  common.  No  longer  a  disseisor,  he 
could  make  no  further  claim  under  his  Bamum  deed  as  against 
his  co-tenants,  but  possessed,  as  all  tenants  in  common  are  in 
law  presumed  to  possess,  until  the  contrary  is  shown,  that  is,  ac- 
cording to  their  legal  title,  per  my  et  per  tout.  From  that  time 
the  plaintiff  could  sustain  no  ejectment  against  the  defendant, 
his  co-tenant,  until  he  was  guilty  of  an  ouster  or  disseisin  of 
the  plaintiff,  of  which  no  proof  was  offered. 

Judgment  affirmed. 


Pabes  v.  Moobe. 

(13  Vebmomt,  183.] 

Judgment  in  Ejectment  is  Conclusive  of  Titlb  npon  the  partiee  and 

those  claiming  under  them. 
On  Flea  or  Formeb  Rbcovebt  Parol  Evidence  is  admissible  to  show, 

that  on  the  trial  in  ejectment,  the  title  was  not  litigated,  or  to  establish 

the  identity  of  the  land. 
In  such  Case  Jubobs  on  the  former  trial  may  testify. 

Ejectment.  Plea,  not  guilty,  and  special  plea  in  bar.  The 
case  is  disclosed,  in  the  opinion.  Yerdict  for  the  defendant  by 
consent. 
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SmaUey  and  Adams^  for  the  plaintiff. 

Harrington,  Stevens,  and  White,  for  the  defendant,  upon  the 
conclusiveness  of  the  judgment  in  ejectment,  cited:  Seldon  v. 
Tutop,  6  T.  B.  609;  Bachelder  v.  Hanson,  2  Aik.  326;  Dixon  v. 
Sinclair,  4  Vt.  854;  Oaiea  y.  Oorham,  5  Id.  317;  Dorset  v.  Man^ 
Chester,  3  Id.  370;  Walker  v.  Ferrin,  4  Id.  530. 

By  Court,  Collameb,  J.  An  adjudication  on  the  merits  of  a 
cause,  by  a  court  of  competent  jurisdiction,  is  conclusive  of  the 
matter  litigated,  upon  the  parties,  and  all  claiming  under  them; 
and,  by  oiir  statute,  a  judgment  in  ejectment  is  conclusive  of 
title.  The  identity  of  the  subject-matter  of  litigation,  however, 
generally  rests  in  paroL  It  is  seldom  the  case  that  this  can  be 
settled  by  the  record  alone,  as  it  may  be  avoided  by  a  different 
description.  When  the  declaration  is  of  a  general  character,  as 
in  general  indebitatus  assumpsit,  though  the  judgment  is  prima 
facie  conclusive  of  all  that  might  have  been  given  in  evidence 
under  it,  yet  resort  may  be  had  to  evidence  to  show  what,  in 
fact,  was  litigated,  and  of  that  only  will  the  judgment  be  con- 
clusive. This  the  plaintiff  or  defendant  may  be  permitted  to  do. 
So,  too,  the  prima  facie  effect  of  a  judgment  may  be  qualified, 
even  in  ejectment,  by  showing,  by  parol,  that  the  title  was  not, 
in  fact,  litigated;  or  by  showing  that  the  judgment  was  against 
the  plaintiff;  not  on  the  title,  but  because  he  did  not  prove  that 
the  defendant  was  in  possession,  or  because  the  defendant 
showed  a  temporary  estate  or  right  in  himself,  which  has  since 
expired.  That  the  identity  of  the  subject-matter  of  a  former 
action,  and  the  present  one,  rests,  generally,  in  evidence  out  of 
the  record,  and  that  parol  testimony  may  be  admitted  to  ascer- 
tain it,  is  quite  obvious,  and  fully  settled  by  the  authorities 
cited  by  the  defendant's  counsel  in  this  case.  To  this  point,  the 
jurors,  on  the  former  trial,  are  as  admissible  as  any  other  wit- 
nesses. They  were  witnesses  to  show  that  thd  land  now  sued 
for,  and  of  which  the  defendant  is  in  possession,  isj  in  fact,  the 
same  land,  which,  perhaps,  imder  a  different  description,  was 
claimed  and  litigated  in  the  former  suit. 

In  this  case,  it  appears'  that  John  Moore  died  seised  *of  a 
isxm,  in  North  Hero,  extending  across  the  island,  from  east  to 
west,  called  the  Moore  farm,  and  Elihu  Parks  owns  the  farm 
north  of  it,  being  the  first  division  lot  of  Bobert  Cochran.  A 
dispute  arose  in  relation  to  the  line  between  these  farms.  Parks 
took  possession  to  the  line,  twenty-eight  or  thirty  rods  south  of 
the  line  to  which  Moore  claimed.  Catharine  Moore,  as  the 
administratrix  of  John  Moore's  estate,  commenced  her  action  of 
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ejectment  against  Parks,  declaring  for  so  much  of  the  Moore 
farm,  and  describing  it  as  beginning  at  the  north-east  comer  of 
the  Moore  farm,  on  the  lake  shore,  and  running  on  the  shore 
southerly  thirty  rods,  and  so  taking  a  piece  thirty  rods  wide 
across  the  island.  In  that  action,  a  trial  on  the  merits  was  had, 
and  the  plaintiff  recovered  against  Parks.  It  must  then  have 
been  shown  that  Parks  had  gotten  into  possession  of  so  much 
of  the  Moore  farm,  and  any  testimony  tending  to  show  he 
was  not  on  the  Moore  farm,  or  that  the  north-east  comer  and 
north  line  of  the  Moore  farm  was  further  south  than  where  the 
administratrix  claimed,  and  did  not  include  the  land  Parks 
possessed,  would  have  been  admissible.  After  that  recoveiy,  it 
appears  that  John  A.  Moore,  the  present  defendant,  under  the 
said  Catharine,  and,  as  her  tenant,  went  into  possession  of  said 
land,  and  erected  a  fence  on  the  north  line,  as  claimed  by  her, 
whereupon  Parks  commenced  this  action  of  ejectment  against 
him,  describing  the  land  as  a  part  of  the  Cochran  lot,  which  is 
his  farm.  Moore  pleads  the  former  recovery  by  the  adminis- 
tratrix, and  alleges  that  to  be  the  same  land;  and  this  is  tra- 
versed by  Parks.  On  this  issue,  all  testimony,  by  parol  or 
otherwise,  which  tends  to  show  the  identity  of  the  land,  was 
admissible,  however  different  might  be  the  descriptions.  Moore 
having  given  the  record  of  the  former  action  in  evidence,  and 
closed  his  testimony  on  the  subject  of  identity.  Parks  proposed, 
not  to  contradict  this  proof,  but  '^  to  prove  that  the  north-east 
comer  of  the  Moore  farm  was,  in  fact,  thirty  rods  further  south." 
This  testimony  was  very  correctly  rejected  by  the  court.  First, 
it  was  an  attempt  to  try  again  the  question  which  must  have 
been  tried  in  the  former  action,  for  it  was  testimony  which 
would  have  been  admissible  on  that  trial,  as  it  tended  to  show 
that  the  land  in  controversy  was  no  part  of  the  Moore  farm. 
Secondly,  the  issue  on  trial  was,  whether  this  land  was  the  sub- 
ject-matter of  the  former  trial,  and  the  testimony  now  offered 
by  the  plaintiff  did  not  tend  to  settle  that  issue,  but  to  impeach 
the  former  judgment,  and  was  therefore  inadmissible. 

It  is  much  insisted  that  the  course  taken  with  this  cause  would 
lead  to  confusion,  as  a  man  might  recover  for  number  one,  and, 
under  that,  hold  number  five.  The  record  of  a  recovery  ope- 
rates as  an  estoppel.  The  parties  are  not  permitted  to  allege  or 
prove  anything  which  contradicts  it.  If  a  man  sues  for  a  cer- 
tain piece  of  land  as  number  one,  and  recovers,  that  settles,  as 
it  respects  those  parties,  that  the  defendant  was  in  possession  of 
a  certain  piece  of  land,  that  the  plaintiff  owned  it,  and  that  it 


Digitized  by 


Googit 


592  Thrall  v.  Waller  [Vennont, 

was  lot  number  one.  Now,  whenever  a  question  again  arises 
between  the  same  parties,  or  their  privies,  in  relation  to  the 
same  land,  they  are  not  permitted  to  contradict  either  of  said 
points,  and,  therefore,  are  not  permitted  to  say  it  is  number 
five.  The  only  question  open  to  litigation  between  them,  re- 
lates to  the  identity,  not  to  the  description.  In  this  case  it  is 
obvious  there  was  no  contradictory  testimony,  as  to  the  identity 
of  the  land,  and  the  court,  therefore,  correctly  decided  that  the 
former  recovery  was  conclusive. 
Judgment  affirmed. 

CoNOLUSiVENBSS  Of  A  JuDOKBNT  IN  BncoTMSNT:  See  HhUon  ▼.  MeNeS^  24 
Am.  Deo.  316;  OrocheU  y.  Lashbroak,  17  Id.  9a. 


Thrall  v.  Waller. 

[13  Vbbmovt,  381.1 

Debt  ttpok  a  Deoreb  in  Chamoert  for  the  balanoe  of  aooooot  between  part- 
ners, will  lie. 

Debt.  Demurrer  to  the  declaration  and  joinder.  The  opin- 
ion states  the  case.    The  county  court  overruled  the  demurrer. 

E.  F.  Hodges,  for  the  defendant. 

Plaintiff,  pro  se. 

By  Court,  Bedfield,  J.  This  is  an  action  of  debt,  upon  the 
decree  of  the  court  of  chancery,  for  the  balance  of  an  account 
between  partners.  The  only  question  is,  whether  the  action  can 
be  maintained  on  such  a  decree.  This  court  entertain  no  doubt 
that  such  actions  will  well  lie.  Courts  of  common  law  and  of 
equity  have  concurrent  jurisdiction  in  matters  of  account.  In 
the  case  of  Carpenter  v.  Thornton,  3  Bam.  &  Aid.  52,  which  is 
much  urged  upon  the  court  by  the  counsel  for  the  defendant, 
Abbott,  C.  J.,  puts  the  very  case  in  judgment  as  the  proper 
basis  of  an  action  for  debt.  In. the  case  of  Sadler  v.  Bobbins,  1 
Camp.  253,  Lord  Ellenborough  intimates  that  an  action  of  debt 
will  well  lie  upon  the  decree  of  a  court  of  chancery. 

We  are  fully  aware,  that,  from  the  long  controversy  between 
the  courts  of  equity  and  common  law,  in  England,  the  common 
law  courts  have  inclined  wholly  to  disregard  mere  equitable 
rights.  Hence  in  Preston  v.  Christmas,  2  Wilson,  86,  a  book  of 
respectable  authority,  and  comparatively  recent  date,  it  is  said: 
''  The  whole  court  were  clearly  of  opinion,  that  a  release  of  an 
equify  of  redemption  was  nothing  at  all  in  the  eye  of  the  law/' 


Digitized  by 


Googk 


Feb.  1841.]  Thrall  u  Waller.  593 

Any  judge,  who  should  now  utter  such  a  sentimenty  on  his  own 
responsibility,  would  be  esteemed  a  very  bold  man,  if  quite 
sane.  Most  of  the  cases  relied  upon  by  the  defendant  may  be 
explained  in  the  same  manner.  They  are  decisions  and  dicta 
resulting  from  this  long  controversy. 

It  is  true,  too,  that,  in  England,  courts  of  equity  are  not  con- 
sidered courts  of  record.  But  Mr.  Justice  Story  lays  it  down 
as  clear  law,  that  they  are  courts  of  record  in  America:  Eq. 
PL  600,  601.  It  is  certain  that  a  decree  of  a  court  of  equity, 
enrolled,  is  of  the  same  force  as  a  record.  It  is  very  obvious, 
that,  until  the  decree  is  enrolled,  it  is  of  no  force.  Hence,  no 
action  at  law  will  Ue  upon  a  mere  decretal  order:  Hugh  y.  Higgs 
<md  Wifey  5  Peters.  Cond.  560.  A  decree  of  a  court  of  equity 
in  the  altematiye,  by  way  of  penalty  for  non-performance  of 
some  specific  act  required,  doubtless  would  not  sustain  an  ac- 
tion of  debt  at  common  law.  But  when  the  decree  is  for  a  fixed, 
liquidated,  and  absolute  debt,  it  would  be  monstrous  to  suppose 
that  no  action  at  common  law  will  lie  upon  it.  We  allow  ac- 
tions of  debt  to  be  sustained,  even  upon  foreign  judgments,  and 
could  we  esteem  the  judgments  or  decrees  of  our  own  courts  of 
less  validity  ?  In  the  case  of  McKim  v.  Odom,  3  Fairf.  94,  it 
was  held,  and,  we  think,  upon  good  grounds,  that  debt  will  lie 
on  a  decree  of  a  court  of  chancery,  of  a  sister  state.  The  reason- 
ing of  Mr.  Justice  Parris,  and  the  authorities  relied  upon  in  that 
case,  fully  sustain  the  judgment.  When  we  consider  the  high 
character  of  the  judgments  of  courts  of  equity,  the  conclusive- 
ness and  absolute  deference  with  which  they  have  been  regarded 
by  the  courts  of  common  law,  for  the  last  fifty  years,  our  sur- 
prise is,  that  any  doubt  could  be  entertained  upon  the  subject. 
And  the  only  grounds  upon  which  these  doubts  have  proceeded, 
in  any  recent  case,  are :  1.  That  the  domestic  courts  of  equity  can 
better  carry  their  own  decrees  into  effect  than  the  courts  of  com- 
mon law.  But,  of  this,  the  parties  should  judge  for  themselves. 
Courts  of  eqmty  have  frequently  been  known  to  lend  their  aid 
for  the  mere  purpose  of  enforcing  the  judgment  of  a  court  of 
common  law.  There  is  no  good  reason  why  the  courtesy  should 
not  be  reciprocal;  2.  It  has  been  said,  that  the  proceedings  are 
not  according  to  the  course  of  the  common  law,  and  the  original 
cause  of  action  could  not  avail  the  party  in  a  common  law 
court.  The  same  argument  will  render  of  no  force  the  judg- 
ments and  decrees  of  all  foreign  courts,  almost,  except  those  of 
Great  Britain.  The  original  cause  of  action  is  merged  and  lost 
The  only  inquiry  now  is,  does  the  decree  impose  an  absolute  and 
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concltudye  obligation  upon  the  defendant?  Of  this  no  one  can 
doubt.  This  point  was  expressly  so  ruled  in  Herdey  y.  Soper,  8 
Bam.  &  Cress.  16;  15  Eng.  C.  L.  147.  So,  also,  in  the  case  of  Posi 
V.  Neqfie,  3  Cai.  22,  and  in  Evans  v.  Totem,  9  Serg.  &  R.  252  [11 
Am.  Dec.  717].  I  make  no  distinction  between  decrees  of  courts 
of  equity  in  our  own  state  and  the  other  states.  If  there  be  any 
difference,  it  should  be  in  favor  of  those  of  our  own  state,  bat 
there  is  none. 
Judgment  affirmed. 


Bank  of  Makchesteb  v.  Babtleit. 

[18  VXBXORT,  S15.] 

Posinvx  AND  Willful  Interferbncb  by  a  creditor,  embarrassmg  the  re- 
oovery  of  the  claim  against  the  principal,  will  release  the  surety. 

AssuMPsrr  on  a  promissory  note  on  which  the  defendant  waa 
surety  and  Orange  Qreen,  principal.  Green  died  before  £he 
note  matured,  and  defendant  claimed  that  he  had  been  released 
by  reason  of  plaintifTs  omission  to  present  a  claim  against 
Green's  estate  when  requested.  Judgment  for  the  plaintiff. 
Defendant  excepted. 

D.  BobertSyjun.,  for  the  defendant 

Sargeant  and  Miner,  contra. 

By  Court,  Bedfield,  J.  The  present  case  brings  in  question 
a  subject  upon  which  there  has  been,  first  and  last,  very  much 
discussion,  and  upon  which  the  law  of  different  countries  has 
not  been  uniform.  The  civil  law,  founded  as  it  was  upon  the 
most  enlarged  principles  of  abstract  moral  equity,  extended  to 
sureties  some  further  protection  than  what  has  yet  been  adopted, 
even  in  the  English  chancery.  I  have  not  the  leisure  nor  requi- 
site aids  at  hand,  to  enable  me  fully  to  state  all  the  provisions 
of  the  Boman  civil  law  in  favor  of  sureties.  They  will  be  found 
very  lucidly  discussed,  and  very  intelligibly  digested  by  Chan- 
cellor Kent  in  the  case  of  Hayes  v.  Ward  and  others,  4  Johns.  Oh. 
123  [8  Am.  Dec.  554].  It  is  obvious  that,  by  the  civil  law,  the 
creditor  might  be  required  to  first  exhaust  his  remedies  against 
the  principal  debtor,  before  calling  upon  the  surety.  The  pro- 
ceedings against  the  surety  could,  by  a  dilatory  plea,  be  stayed 
until  the  suit  against  the  principal  debtor,  which  was  carried 
forward  at  the  expense  of  the  surety,  was  terminated.  The 
same  rule  has  been  adopted  in  most  of  the  countries  of  con- 
tiiiental  Europe,  whose  jurisprudence  is  based  upon  that  of  the 
civil  law. 
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But,  it  is  belieyed,  no  sucli  general  rule  has  yet  obtained  in 
the  English  chancery.  It  is  certain  that,  in  many  cases,  under 
6x>ecial  circumstances,  this  rule  has  been  there  enforced:  Wright 
V.  NuU,  1  H.  Bl.  136;  3  Bro.  326.  In  every  case  where  the 
creditor  could  not  assign  the  benefit  of  the  fund  to  the  surety, 
he  has  been  compelled  to  resort  to  it  himself  in  the  first  in- 
stance. The  same  rule  was  adopted  in  the  case  of  ffayes  y. 
Ward,  vrhere  the  authorities  are  fully  collated. 

It  is,  too,  a  uni'^crsal  rule  of  English  equity  law,  that  the 
creditor  holds  all  securities  in  trust  for  the  ultimate  benefit  of 
the  surety;  that  upon  the  payment  of  the  debt,  the  surety  is  en- 
titled to  be  subrogated  to  all  the  rights  of  the  principal,  and 
that  if,  by  any  positive  and  willful  act,  the  creditor  release,  or 
render  unavailing  any  of  his  securities  against  the  principal 
debtor,  to  that  extent  he  thereby  reUeyes  the  surety.  It  was 
upon  this  ground  that  the  cast)  of  McCoUum  v.  Einckley,  9  Yt. 
143,  and  the  case  of  Clark  t.  HiU,  there  referred  to,  were  de- 
cided by  this  court. 

But  we  do  not  perceive  that  tlie  present  case  shows  any  such 
positive  and  willful  interference  by  the  plaintiffs  in  the  matter, 
as  will  justify  the  court  in  saying  that,  at  the  time  judgment  was 
rendered  in  the  court  below,  they  had  released  the  surety.  It 
does  not  appear,  by  the  case,  at  what  time  the  plaintiffs  were  re- 
quested to  present  this  claim  before  the  commissioners  on 
Green's  estate,  or  whether  in  fact  the  commission  had  been 
closed  at  the  time  judgment  was  rendered  against  the  defendant. 
If  not,  and  we  are  not  to  presume  anything  against  the  regular- 
ity of  the  proceedings  of  the  court  below,  nothing  had  then 
occurred  in  the  least  tending  to  embarrass  the  matter.  The 
surety  might  then  proceed  with  the  claim  against  the  estate  of 
Green,  as  well  as  the  creditor.  It  is  doubtless  true,  that  the 
court  of  chancery  would,  at  the  instance  of  the  surety,  compel 
a  creditor  to  take  proceedings  either  against  the  principal  debtor, 
or  his  estate,  as  has  been  frequently  done  in  the  English  and 
New  York  chancery:  King  v.  Baldwin,  2  Johns.  Ch.  562  [8  Am. 
Dec.  415],  b  Meriy.  579,  and  the  cases  referred  to.  But  it  is 
not  now  necessary  to  consider  that  point. 

Judgment  affirmed. 

DiscHABOB  07  SuBBTT  BY  Creditob's  Intebterence:  Sneed^s  Ex'r  V. 
White,  20  Am,  Dec.  175  and  note;  United  States  v.  Simpson,  24  Id.  331; 
Orafton  Bank  v,  Woodioard,  20  Id.  566  and  note;  Brown  v.  Wright,  18  Id. 
190;  EvereU  v.  United  States,  30  Id.  584;  LichtenthaUr  v.  Thompson,  15  Id. 
681;  King  v.  Baldwin,  8  Id.  415  and  note. 
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Newton  v.  Booth. 

[13  VmioilT,  820.] 

!!■  18  Interbsted  and  an  Incompetent  Witness  who  has  ooveoanted 
with  the  defendant  to  pay  certain  notes  set  off  against  the  plaintiff,  noi 
will  the  witness*  releases  to  plaintiff  and  defendant  make  him  oompeteni 

New  Trial  will  not  be  Granted  on  Jurobs*  Affidavits  that  the  yer 
diet  was  assented  to  in  consequence  of  errras  made  dnring  their  deUber 
ations  and  subsequently  discovered. 

Assumpsit.    The  opinion  states  the  case.    Verdict  for  plainti£C 

P.  Isham,  for  the  plaintiff. 

c/l  S.  Boinnson  and  W.  S.  Soidhioarthf  contra. 

By  Court,  Bennett,  J.  This  case  comes  before  the  court  oo 
a  bill  of  exceptions,  and  also  on  a  petition  for  a  new  trial. 

It  seems  the  defendant  pleaded  in  oSaei  several  notes  of  hand 
which  he  had  against  the  plaintiff.  In  1834,  Oeorf)  Newton 
and  Davenport  gave  to  the  defendant  their  covenant  to  pay  tLe 
notes,  and,  in  this  situation,  George  Newton  was  offered  as  a 
witness  on  the  part  of  the  plaintiff,  and  was  excluded  by  the 
court  below.  Is  he  not  interested  in  the  ^vent  of  the  suit,  and, 
therefore,  incompetent?  If  the  plaintiff  could  establish  a  sum 
due  from  the  defendant,  equal  to  the  sum  due  on  the  noteC 
which  have  been  pleaded  in  of&et,  the  notes  would,  by  this  pro- 
ceeding, be  satisfied.  If  less,  then  ihere  would  be  a  satisfac- 
tion of  the  notes,  pro  tanlo.  The  witne&.>  was  directly  interested 
in  the  establishment  of  the  plaintiff's  claim.  If  established,  it 
in  effect  went  to  release  him  from  liability  on  his  covenant. 
When  the  notes  had  been  once  satisfied,  the  covenant  of  the 
witness  to  -pSLj  them  became  valueless.  It  is  said  that  the 
record,  in  this  case,  could  not  be  used  in  i  iuit  on  the  covenant 
against  the  witness,  on  the  ground  that  it  is  inter  alios.  But 
the  record  would  be  admissible  to  show  a  judgment  rendered, 
as  between  the  parties  to  it;  and  if  the  defendant  was  found 
not  to  be  in  arrear,  it  would  shoT7  a  satisfaction  of  the  notes 
pleaded  in  offset,  and  would  be  conclusive  upon  Bootn.  It  is 
said  that  the  plaintiff  in  this  case  had  acquired  an  interest  in 
the  testimony  of  this  witness  prior  to  his  having  executed  the 
covenant  in  1834,  and  that  he  can  not  be  defeated  of  that  rig^t 
by  the  witness'  becoming  subsequently  interested.  But  it  is 
to  be  remarked  that  the  plaintiff  was  a  witness  to  the  covenant 
of  George  Newton,  and,  it  being  a  contract  in  which  the  plaint- 
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]£F  had  an  interest,  it  must  be  taken  that  he  was  priTj  to  the 
contents  of  that  instrument  and  consenting  to  its  execution. 
Here,  then,  is  no  wanton  act  of  the  witness  to  deprive  the 
plaintiff  of  his  testimony,  and  if  he  became  interested  in  the 
suit  in  consequence  of  having  performed  some  act,  by  the  con- 
sent or  procurement  of  the  plaintiff,  he  is  still  incompetent,  and 
was  properly  rejected  by  the  county  court. 

It  is  api)arent  that  the  releases,  executed  on  the  trial,  could 
not  restore  the  competency  of  the  witness,  and,  indeed,  they  are 
not  relied  upon  by  the  plaintiff's  coimsel.  The  plaintiff  has  no 
legal  rights  in  the  covenant  to  Booth,  upon  which  the  release  to 
plaintiff  could  operate,  and,  besides,  the  effect  of  these  proceed- 
ings is  a  direct  application  of  one  demand  in  satisfaction  of  the 
other.  The  release  to  Booth  is  inoperative.  The  covenanter 
can  not  well  release  himself. 

The  plaintiff  claims  a  new  trial  for  the  reasons  set  forth  in  the 
affidavits  of  several  of  the  jurors.  The  object  of  this  testimony 
is  to  show  that  the  verdict  was  assented  to,  by  the  jurors,  who 
have  given  their  affidavits,  in  consequence  of  some  errors  having 
occurred  during  the  deliberations  of  the  jury,  as  they  think, 
upon  subsequent  reflection. 

There  has  been  considerable  conflict  in  the  English  authori- 
ties upon  the  question,  whether  the  voluntary  affidavits  of  the 
jurors  who  tried  the  cause,  can  be  received  to  impeach  their  ver- 
dict, on  the  ground  of  misbehavior  in  the  panel. 

The  question,  however,  has  been  long  settled  in  the  English 
courts,  and,  as  I  think,  upon  sound  principles,  against  their  ad- 
missibiliiy.  There  has  been  as  little  uniformity  in  the  opinions 
of  American  judges  in  the  different  states,  upon  this  point,  and 
it  is  not  uncommon  that  there  has  been  a  conflict  of  opinion  be- 
tween the  different  judges  of  the  same  state.  In  the  case  of 
Smith  V.  Gheelham,  3  Cai.  56,  two  of  the  judges  maintained 
that  the  affidavits  of  the  j[urors  should  be  received  to  impeach 
their  verdict,  while  l^ent,  C.  J.,  was  of  the  contrary  opinion. 
It  was  subsequently,  in  the  case  of  Dana  v.  Tujcker,  4  Johns. 
488,  held,  that  Kent's  opinion  was  the  better  one,  and  was 
adopted  in  that  case  by  the  court.  In  Connecticut,  it  had  been 
the  practice  to  admit  such  affidavits;  but  in  the  case  of  The  State 
V.  Freeman,  5  Conn.  350,  the  rule  was  changed  by  a  unanimous 
opinion  of  the  court.  In  this  state,  at  an  early  day,  in  the  case 
of  Bobbins  v.  Windover  et  at,,  2  Tyler,  11,  it  was  held  that 
the  affidavit  of  one  of  the  jurors  who  tried  the  cause,  could  not 
be  admitted  to  show  misbehavior  in  one  of  his  fellows.     The 
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court  seemed  ready  to  adopt,  as  a  general  rule,  that  the  affida- 
vits of  jurors  respecting  the  deliberations  which  led  to  the  ver- 
dict, should  in  no  civil  action  be  admitted.  In  Harris  v.  Hwnr 
tington  etal.,2  Tyler,  147  [4  Am.  Dec.  728],  the  same  question  was 
again  before  the  court;  and  the  court  say, ' '  the  of tener  it  is  argued, 
they  are  the  more  confirmed  in  the  correctness  of  former  decis- 
ions on  this  point. "  In  Cheney  v.  Eolgate,  Bray.  171 ,  the  same  doc- 
trine is  adhered  to,  and  I  am  not  aware  that  a  different  rule,  to 
any  extent,  has  been  acted  upon  in  this  state.  In  the  case  in 
5  Conn.,  Hosmer,  C.  J.,  uses  this  strong  language:  "The 
opinion  of  almost  the  whole  legal  world  is  adverse  to  the  recep- 
tion of  the  testimony  in  question,  and,  in  his  opinion,  on  invin- 
cible foundation."  It  may  indeed  seem  strange,  as  is  said  in  the 
case  of  Owen  v.  Warburton,  1  N.  R.  329,  by  Sir  James  Mans- 
field, C.  J.,  ''  that  almost  the  only  evidence  of  which  the  case 
admits  should  be  shut  out;"  but  he  proceeds  to  say,  "  consider- 
ing the  arts  that  might  be  used  if  a  contrary  rule  were  to  pre- 
vail, we  think  it  necessary  to  exclude  such  evidence." 

The  reason  given  for  the  rule,  in  some  of  the  cases,  is,  that 
such  evidence  would  expose  the  jury  to  be  proceeded  against 
criminally  for  such  misbehavior.  This  can  not  be  entitled  to 
much  consideration.  If  this  were  the  reason  of  the  rule,  it 
should  not  extend  to  exclude  voluntary  affidavits,  nor  to  cases 
where  the  affidavits  simply  disclosed  misbehavior  in  some  of  the 
other  fellow-jurors.  The  rule,  I  conceive,  is  founded  upon 
other  and  weightier  reasons.  To  admit  them  would  be  opening 
the  door  to  the  most  dangerous  practices,  and  would  be  most 
mischievous  in  its  consequences.  The  jury  would  be  exposed 
to  have  their  sympathy  wrought  upon  by  a  designing  and  losing 
party,  and  subjected  to  the  exercise  of  the  most  pernicious 
arts.  Tampering  and  intrigue  would  become  the  order  of  the 
day,  and  an  alarming  source  of  litigation  would  be  opened.  If 
we  are  to  penetrate  the  recesses  of  the  jury-room,  through  tlie 
medium  of  the  jurors  themselves,  and  take  cognizance  of  all 
that  passes  in  their  secret  deliberations,  it  would  indeed  be  dif- 
ficult to  say  when  fi,  suit  had  been  terminated. 

In  the  case  from  5  Conn,  a  juror  was  not  permitted  to 
testify  that  one  of  his  fellows  disclosed  matters  to  the  jury 
within  his  own  knowledge,  not  given  in  evidence  on  trial.  The 
case  in  2  Tyler,  11,  and  many  others,  are  to  the  same  effect.  Is 
the  case  of  Rex  v.  Wood/aU,  5  Burr.  2667,  it  is  said  that,  upon  a 
motion  for  a  new  trial,  the  affidavit  of  a  juror  can  not  be  read. 
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as  to  what  he  thought  or  intended  upon  the  bringing  in  of  the 
verdict,  and  in  Eex  v.  ThirkeU,  3  Id.  1696,  the  prisoner  had 
been  convicted,  and  before  sentence  had  been  passed,  eight  of 
the  jurors  had  signed  a  paper  in  the  prisoner's  favor,  disapprov- 
ing of  the  verdict  which  they  had  given.  Lord  Mansfield  is  re- 
ported to  have  expressed  great  dislike  of  such  representations 
made  by  the  jurors  after  verdict,  saying,  that ''  to  Usten  to  them 
would  be  of  very  bad  consequence,"  and  Wilmot,  J.,  added, 
he  thought  they  should  be  totally  disregarded.  In  Jackson  v. 
Williamson  etal,,  2  T.  R.  281,  the  court  refused  to  receive  the 
affidavit  of  the  jurors,  made  after  the  trial,  showing  what  their 
intention  was  in  rendering  their  verdict,  on  the  ground  of  its 
introducing  a  dangerous  practice,  and  one  which  would  be  pro- 
ductive of  infinite  mischief.  The  affidavits  of  the  jurors,  relied 
upon  in  this  case,  as  furnishing  ground  for  a  new  trial,  are  evi- 
dently made  upon  an  afterthought.  To  admit  jurors,  after 
having  been  exposed  to  the  inquisition  of  the  losing  party,  and 
upon  after-reflection,  which  may  have  led  them  to  doubt  as  to 
the  correctness  of  their  verdict,  or  even  to  dissent  from  it,  to 
detail  the  proceedings  in  the  jury-room,  and  to  testify  to  mat- 
ters frequently  complex,  and,  perhaps,  not  accurately  compre- 
hended at  the  time,  or  imperfectly  recollected,  and  thus  make  it 
a  ground  of  impeaching  their  verdict,  would,  in  my  opinion, 
form  a  bad  precedent,  and  of  dangerous  tendency. 

It  is  not,  however,  necessary  for  the  court  to  decide  the  ques- 
tion in  regard  to  the  admissibility  of  these  affidavits  of  the 
jurors;  and  whatever  my  private  opinion,  as  a  member  of  the 
court,  may  be,  it  is  possible  there  may  bo  some  disagreement 
upon  this  point.  As  we  are  all  well  agreed  in  the  result,  that, 
if  the  affidavits  are  received,  they  furnish  no  sufficient  cause  for 
disturbing  the  verdict,  the  decision  of  the  court  proceeds  upon 
that  groimd,  and,  especially,  as  in  this  case,  there  is  some  dis- 
agreement in  the  statements  of  the  jurors  as  to  the  grounds 
upon  which  they  proceeded  in  coming  to  a  result. 

The  fact  tofttified  to  by  the  officer,  who  attended  the  jury,  can 
have  no  eSect.  The  jurors  are  not  judges  of  the  legal  effect  of 
their  verdict;  nor  as  to  its  finaliiy.  If  they  misapprehend  in 
either  particular,  it  can  not  be  assigned  as  cause  for  a  new  trial. 
1  Swift's  Dig.  775.  If  the  misapprehensions  of  a  jury,  in  regard 
to  a  cause  being  reviewable,  were  made  the  groimd  of  a  new 
trial,  it  would  indeed  be  fruitful  of  litigation. 

The  judgment  of  the  county  court  is  affirmed;  and  the  peti- 
tion for  a  new  trial  must  be  dismissed,  with  costs. 
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JuBOBS  CAK  NOT  Impsach  theib  Vebdict:  Cluggage  y.  Swan^  6  Am. 
Dec.  400;  Apthorp  v.  Backus,  1  Id.  36  and  note;  Harris  ▼.  HunUngion^  4 
Id.  728;  Little  v.  Larrabee,  11  Id.  43,  where  the  verdict  was  set  aside  on 
affidavits;  Forrtster  v.  Guard,  12  Id.  141  and  note;  Crcacfer  v.  State,  24  Id. 
467  and  note;  DenneU  v.  Baker,  34  Id.  655  and  note;  EOedgt  v.  Todd,  Id.  610. 


Bai^  of  Whitehall  v.  Pbties. 

[18  YXBMOST,  885.] 

A  SnERDT  IS  Liable  fob  not  Lbytino  an  Execution  npon  whiok  thera 
IB  a  plain  clerical  mistake  in  the  date  of  the  judgment. 

Tbespass  on  the  case  for  neglecting  to  levy  a  writ  of  execu- 
tion. A  demurrer  to  the  declaration  was  sustained.  The  case 
appears  from  the  opinion. 

Z>.  Roberts,  jun.,  and  E.  Hutchinson,  for  theplaintiffti. 

21  Hutchinson,  contra. 

By  Court,  Bennett,  J.  This  case  comes  before  the  oonrl 
upon  a  demurrer  to  the  declaration.  The  only  question  pre- 
sented in  argument  is,  whether  the  officer  was  bound  to  have 
executed  such  a  process  as  is  set  forth  in  the  declaration.  If 
the  execution  was  void,  upon  its  face,  the  officer  cotdd  not  jus- 
tify a  commitment  of  the  debtor's  under  it,  and  ought  not  to 
have  executed  it.  The  declaration  sets  forth  the  judgment  as 
rendered  at  the  June  term  of  the  Bennington  county  court,  1SS9, 
and  avers,  that  the  execution  was  issued  on  the  thirteenth  of 
June,  1839,  and,  by  mistake,  was  dated  the  thirteenth  of  June, 
1809.  The  judgment,  as  recited  in  the  execution,  was  of  the 
June  term,  1839;  and  it  is  averred  that  within  thirty  days  from 
the  rendition  of  the  judgment,  the  execution  was  delivered  to 
the  officer.  No  one  could  have  inspected  this  execution  without 
knowing  what  the  date  should  have  been;  and  shall  this  mis- 
prision of  the  clerk  render  the  execution  irregular  and  void  ? 
Though  the  date,  alone,  might  show  the  execution  to  be  with- 
out life,  yet,  when  the  officer  looked  at  the  whole  execution,  all 
reasonable  doubt  must  have  been  dissipated.  Li  Laroche  v. 
Wasbrough  and  Maiiland,  2  T.  B.  737,  after  the  defendant 
had  been  charged  in  execution,  the  same  was,  upon  motion, 
amended,  by  reducing  the  sum  in  damages,  a  sum  too  large 
having  been  by  mistake  inserted.  Li  Mclniire  v.  JRotoan,  3 
Johns.  144,  an  amendment  of  a  ca.  sa,  was  allowed  by  add- 
ing the  testatum  clause,  after  the  defendant  had  been  committed 
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to  prison.  In  BiaaeU  v.  Kip,  5  Johns.  100,  it  was  held  that 
the  officer,  in  an  action  against  him  for  an  escape,  could  not 
object  that  the  ca.  sa.  did  not  follow  the  judgment,  in  its  sum 
in  damages.  The  court  say,  the  mistake  in  the  execution  was 
amendable.  So  in  Cramer  y.  Van  Alstyne^  9  Johns.  386,  a 
ca.  «a.,  returnable  by  mistake  out  of  term  time,  was  not  void, 
but  amendable.  The  same  principle  was  applied  to  a  ca.  sa. 
tested  out  of  term,  in  Jones  v.  Cook,  1  Cow.  309. 

In  Young  y.  Sosmer,  11  Mass.  89,  the  derk  had,  by  mistake, 
inserted  a  wrong  Christian  name  in  the  execution,  and  it  was 
held  this  could  not  avail  the  sheriff  in  an  action  against  him  for 
taking  insufficient  bail.  The  court  say:  ''  This  was  clearly  a 
misprision  of  the  clerk  in  issuing  a  judicial  writ,  and,  being  so, 
might  be  amended."  See  also,  Leiois  y.  Avery  €tal.,S  Yt.  289  [30 
Am.  l>ec.  469], and  Avery  y.  Leiois  etal.,  10  Id.  332.  The  very 
commendable  industry  of  the  counsel  for  the  plaintiffs  has  re- 
ferred us  to  many  other  cases,  which  have  more  or  less  bearing 
upon  the  question  under  consideration;  but  those  referred  to  are 
deemed  amply  sufficient  to  justify  the  position  that  the  mistake 
in  the  date  of  this  execution  might,  upon  motion,  have  been 
amended  after  the  defendant  had  been  charged  in  execution.  If 
the  testatum  clause  may  be  added,  by  way  of  amendment,  most 
certainly  it  may  be  altered  according  to  truth,  upon  the  well- 
known  axiom  that  "  the  lesser  is  comprehended  in  the  greater." 

UX>on  reason  and  authorify,  we  think  the  date  of  this  execu- 
tion, having  been  the  misprision  of  the  clerk,  should  be  amend- 
able. We  have  something  to  amend  by.  This  must  be  upon 
the  ground  that  the  process  is  not  void;  and,  at  most,  but  void- 
able. If  the  process  is  absolutely  void,  it  is  a  mere  nullify,  and 
no  amendment  in  such  case  can  be  made:  Bunn  v.  Thomas  et  at., 
2  Johns.  190;  Burk  v.  Barnard,  4  Id.  309.  It  is  well  settled 
that  none  but  a  parfy  or  privy  to  the  record  can  take  advantage 
of  an  error  in  process.  The  sheriff  can  not,  but  he  is  bound  to 
execute  erroneous  process.  It  is  good  until  set  aside,  and  this 
oan  only  be  done  upon  an  application  of  the  defendant  in  the 
execution:  Jones  v.  Pope,  1  Saund.  39;  2  Id.  101;  Bull  v. 
Steward,  1  WHs.  255;  BisseU  v.  Kip,  5  Johns.  100.  So  if 
a  sheriff  make  an  arrest,  on  erroneous  process,  and  suffer  an 
escape,  he  is  liable.  The  result  must  be  that  the  officer  would 
have  been  justified  in  executing  the  process  set  up  in  the  declara- 
tion, and  it  was  his  duty  to  have  so  done;  and,  for  his  neglect  to 
do  it,  the  sheriff  must  be  responsible.  The  judgment  of  this 
court,  then,  is,  that  the  plaintiffs'  declaration  is  sufficient,  and  the 
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judgment  of  the  county  court  is  reversed,  and  judgment  for  the 
plaintiffs  for  the  amount  of  their  execution  and  interest. 


Clerical  Errobs  in  Writ  of  Execution:  ffargrave  v.  Penrodt  12  Am. 
I>ec.  201;  Iio$8  v.  LtUhtr,  15  Id.  341;  Toomey  v.  Purkey,  12  Id.  634. 


Chase  v.  Bubneabl 

[13  YSBMOST*  447.] 

Asr  Iin>oRSEB  vor  Collection  may  recover  from  the  maker  of  a  negotiable 
note,  on  the  common  counts. 

Indebitatus  assumpsit  on  the  common  counts  for  money  tried 
on  the  general  issue.  The  opinion  states  the  case.  Verdict  fox 
the  plaintiffs.     Defendants  excepted. 

(7.  Coolidge,  for  the  defendants. 

O.  P.  Chandler,  for  the  plaintiffb. 

By  Court,  Bennett,  J.  This  case  presents  the  simple  ques- 
tion, whether  the  indorsee  of  a  negotiable  note  can  recover 
against  the  maker  on  the  common  money  counts,  in  a  case 
where  the  indorsee  is  not  the  owner  of  the  demand,  but  holds 
it  simply  for  the  purpose  of  collection,  as  the  agent  or  trustee 
of  the  payee.  It  is  too  well  settled,  to  be  at  this  time  ques- 
tioned, that  the  payee  can  maintain  an  action  against  the  maker 
of  the  note  for  moneys  had  and  received.  The  note  furnishes 
evidence  that  the  maker  has  received  from  the  payee  a  sum  of 
money  which  he  promises  to  repay. 

Though  it  has  been  sometimes  questioned  whether  the  same 
principle  applies  to  an  action  by  the  indorsee  against  the  maker, 
yet,  I  conceive  there  is  no  sufficient  reason  why  it  should  not 
In  Diiisdale  v.  Lancheater,  4  Esp.  201,  it  was  expressly  deter- 
mined that  the  indorsee  might  maintain  an  action  for  money  had 
and  received.  In  Tatlock  v.  Earris,  3  T.  R.  174,  the  indorsee  of 
a  bill  of  exchange  recovered  against  the  acceptor  under  the 
money  counts.  Lord  Kenyon  uses  this  language:  '*We  con- 
sider it  an  agreement  between  all  the  parties  to  appropriate  so 
much  property,  to  be  carried  to  the  account  of  the  holder  of  the 
bill."  In  OrarU  v.  Vaughn,  3  Burr.  1516,  it  was  held  that  the 
bearer  of  a  bill  of  exchange  might  recover  against  the  drawer 
upon  the  general  counts.  By  the  statute  of  Anne,  promissory 
notes,  payable  to  crder  or  bearer,  are  put  on  the  same  ground 
as  inland  bills  of  exchange,  and  are  made  in  like  manner  nego* 
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liable.  By  our  statate  they  are  also  negotiable^  and,  when  nego- 
tiated, the  indorsee  is  invested  with  the  right  of  action.  The 
promise  is  to  pay  the  money  to  the  payee  named  in  the  note,  or 
to  such  person  as  he  shall  appoint.  As  soon  as  the  note  is  nego- 
tiated, the  privity  of  contract  attaches  between  the  new  par- 
ties, and  the  maker  holds  the  money  to  the  use  of  the  indorsee. 
It  is  well  settled,  in  many  of  ^ur  sister  states,  that  the  action 
may  well  be  sustained  by  Uie  indorsee  against  the  maker  of  a 
note,  and  a  recovery  had  on  the  money  counts:  WUde  v.  Fisher ^ 
4  Pick.  421;  Cole  v.  Gushing,  8  Id.  48;  Ellsworth  v.  Brewer,  11 
Id.  316;  BamsdeU  v.  Soule,  12  Id.  126;  Eagle  Bank  v.  SmUh,  5 
Conn.  71  [13  Am.  Dec.  37];  Pierce  y.  Crafts,  12  Johns.  90;  Denn 
V.  Flack €tal.,S  Gill  &  J.  369.  See  also Bayley  on  Bills,  287,  and 
Master  v.  Miller,  4  T.  B.  339.  It  is  true,  in  the  case  of  Waynam  v. 
Bend,  1  Gamp.  175,  and  in  Beniley  et  al,  v.  Northhoyse,  2  By.  & 
]VI.  66,  a  different  doctrine  is  held;  but  I  think  the  opinion  ex- 
pressed in  those  cases  is  opposed  to  principle,  and  contradicts 
the  current  of  decisions  on  this  point.  It  is  said,  however, 
that,  let  this  principle  be  as  it  may,  as  applicable  to  a  case 
where  the  indorsee  is  the  holder  for  a  valuable  consideration, 
yet,  it  ought  not  to  be  extended  to  a  case  like  the  one  at  bar.  It 
is  well  settled  that  the  indorsee  of  a  note,  though  only  indorsed 
for  the  purpose  of  collection,  may  maintain  an  action  on  the 
note  in  his  own  name.  It  is  not  for  the  maker  to  inquire  into 
the  consideration  for  the  indorsement,  and  it  is  no  objection 
that  the  indorsee  sues  as  the  trustee  of  the  payee.  The  maker 
has  promised  to  pay  to  the  'pa,jee,  or  to  such  person  as  he  shall 
appoint  to  receive  the  money.  It  is  difficult  to  see  how  this  ob- 
jection can  apply  with  more  force  to  the  present  case  than  when 
the  indorsee  declares  upon  the  note  in  a  special  count.  The  evi- 
dence shows  the  indorsee  to  have  the  legal  interest  in  the  note, 
and  though  he  recovers  the  money  in  trust  for  the  -pajee,  still, 
in  legal  contemplation,  the  maker  has  in  his  hands  money  to 
the  use  of  him  who  has  the  legal  interest,  and  it  is  of  no  possi- 
ble consequence  to  the  maker  whether  the  indorsee  recovers  for 
his  own  use,  or  in  trust  for  the  payee.  There  is,  we  think,  no 
error  in  the  omission  of  the  county  court  to  instruct  the  jury  ai 
rpqoested,  and  the  judgment  of  that  court  is  affirmed. 
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Emerson  v.  Udall. 

[18  YSBMOMT,  4n.] 

Eqitity  will  kot  Enjoin  a  Judgment  at  Law  upon  any  ground  which 
either  wa«  tried  dt  might  have  been  tried  at  law. 

Equity  will  Intebferb  where  a  party  has  failed  of  an  opportunity  to  pre> 
sent  his  defense  by  accident,  mistake,  or  fraud  of  the  opposite  party,  or 
where  the  ground  of  defense  was*of  an  equitable  character. 

Award  will  be  Set  aside  in  Equity  for  partiality  or  corruption  of  the 
arbitrators,  or  perhaps  where  the  party  knowingly  has  presented  a  ficti- 
tious claim. 

Appeal  from  a  decree  in  chancery  dismissing  orator's  bill. 
The  opinion  states  the  case. 

T.  Hvichinson^  for  the  orator. 

G.  Marshy  contra. 

By  Court,  Bedfield,  J.  The  object  of  the  present  bill  is  to 
enjoin  the  party  from  pursuing  a  judgment  at  law.  This  judg- 
ment was  founded  upon  an  award  of  arbitrators.  A  trial  was 
had,  at  law,  upon  the  merits  of  the  award.  The  grounds  al- 
leged in  the  bill  for  setting  aside  the  award  and  enjoining  the 
judgment,  are:  1.  That  the  original  claim,  allowed  by  the  arbi- 
trators, was  wholly  groundless;  2.  That  the  arbitrators  awarded 
upon  matters  not  within  the  scope  of  the  submission;  3.  That 
the  orator  had  no  sufficient  notice  of  the  time  and  place  of 
hearing  before  the  arbitrators. 

It  is  no  doubt  true,  that  there  will  be  found  in  the  books  some 
little  contrariety  in  the  principle  of  the  cases  decided,  in  regard 
to  the  points  involved  in  the  present  case:  1.  How  far  the  judg- 
ment of  a  court  of  law  is  liable  to  be  overreached  in  a  court  of 
equity;  2.  Upon  what  grounds  an  award  of  arbitrators  is  im- 
peachable, either  in  law  or  equity. 

Upon  the  first  point,  notwithstanding  some  early  cases  to  the 
contnuy,  it  is  now,  I  apprehend,  well  settled,  that  a  court  of 
equity  will  not  examine  into  the  foundation  of  the  judgment  of 
a  court  of  law,  upon  any  ground,  which  either  was  tried,  or 
might  have  been  tried,  in  the  court  of  law.  The  judgment  of 
a  court  of  law  is  conclusive  upon  all  the  world,  as  to  all  matters 
within  its  cognizance.  If  a  party  fail  there  by  not  presenting 
his  defense,  when  he  should  have  done  it,  and,  but  for  his  own 
neglect,  would  have  done  it,  he  can  have  no  redress  in  a  court 
of  equity;  much  less  can  he  expect  relief  in  a  court  of  equity, 
when  he  has  had  a  full  trial  at  law  upon  the  veiy  grounds  which 
he  now  wishes  to  urge  anew.     For  a  court  of  equity  to  grant 
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relief  in  any  such  ease,  would  be  but  to  sit  as  a  court  of  errors, 
upon  the  proceedings  of  the  courts  of  common  law,  which  would 
be  a  very  inxidious,  as  well  as  a  very  unwarrantable  assumption. 

Equiiy  has  sometimes  interfered  to  grant  relief,  when  a  party 
by  accident  or  mistake,  without  his  own  default,  or  by  the  fraud 
of  the  opposite  party,  has  failed  of  an  opportunity  to  present 
his  defense.  So,  too,  when  the  ground  of  defense  was  exclu- 
sively of  an  equitable  character,  and  such  as  would  not  avail  the 
party  at  law.  Beyond  this,  I  know  of  no  good  ground  upon 
which  a  court  of  equity  could  interfere  to  enjoin  the  party  from 
pursuing  a  judgment  at  law.  I  am  aware,  however,  that  there 
may  be  found  many  cases,  but  not  of  a  very  high  character  for 
authority,  which  have  gone  somewhat  beyond  this.  In  the 
present  case  there  is  no  pretense,  that  the  party  did  not  have 
full  opportunity  to  urge  his  defense  in  the  court  of  law.  The 
case  was  there  fully  tried,  upon  its  merits,  befOTe  the  jury, 
.questions  of  law  reserved,  and  finally  decided  in  this  court. 

The  question,  how  far  the  matters  passed  upon  by  the  arbitra- 
tors were  within  the  submission,  and  how  far  the  orator  received 
legal  and  sufficient  notice,  were  fully  cognizable  in  a  court  of 
law.  That  was  the  proper  tribunal,  and  the  only  proper  tribu- 
nal in  which  to  urge  any  such  defense.  Those  questions  were 
there  fully  heard  and  determined  against  the  orator.  With  that 
decision  he  must  be  content:  Bonner  v.  LiddeU  elal.,5  Eng.  Com. 
L.  20;  Bean  v.  Farrihamet  al.^  6  Pick.  269;  Matter  of  Cargey  and 
Aiichison,  16  Eng.  Com.  L.  80.  But  partiality  or  corruption  in  the 
arbitrators,  or  fraud  in  the  party  in  obtaining  the  award,  are 
grounds  of  defense  exclusively  of  equitable  cognizance:  Wills  v. 
Maccarmick,  2  Wils.  148;  Braddick  v.  Thompson,  8  East,  344. 
In  the  English  practice,  I  conclude,  all  arbitrations  are  made 
rules  of  court,  and  any  irregularity  in  the  proceedings  is  rem- 
edied by  application  to  the  court  to  set  aside  the  award.  This 
is  more  convenient  than  a  resort  to  chancery,  which  the  party 
must  there  do,  if  he  delay  until  suit  brought  upon  the  award: 
Swinford  v.  Burn,  5  Eng.  Com.  L.  438.  In  the  present  case  it  is 
not  alleged,  in  the  bill,  that  the  arbitrators  were  guilty  of  partiality 
or  corruption.  We  have  then  nothing  to  do  with  any  evidence 
or  inference  upon  that  point.  The  orator,  if  he  prevail,  can 
only  do  so  upon  such  grounds  as  are  alleged  in  his  bill. 

It  only  remains  to  consider  how  far  the  orator  is  entitled  to 
relief,  on  the  ground  of  fraud  in  the  defendant,  in  obtaining  an 
unjust  award.  The  kind  of  fraud  which  it  is  necessary  to  prove 
upon  a  parfy  prevailing  before  arbitrators,  in  order  to  justify  a 
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court  of  equity  in  setting  aside  the  award,  it  is  not  important, 
perhaps,  here  to  consider,  beyond  that  which  is  proved  in  the 
present  case.  It  is  veiy  certain,  that  the  mere  fact  that  the 
party  offered,  and  prevailed  before  the  arbitrators,  upon  a 
groundless  claim,  is  no  ground  of  charging  him  with  fraud. 
This  he  might  have  done  with  perfect  innocence  and  sincerity. 
It  is  necessary  something  more  should  be  shown.  And  I  feel 
very  confident  that  the  fact,  that  the  party  making  the  claim 
con^dered  it  one  of  doubtful  equity,  or  even  that  he  might 
honestly  have  believed  that  the  claim  was  not  well  founded, 
either  in  law  or  equity,  if  all  the  facts  known  to  him  were  fairly 
laid  before  the  arbitrators,  and  they  allowed  the  claim,  is  no 
such  fraud  as  will  justify  a  court  of  equity  in  interfering.  The 
party  must,  either  by  suggestion  of  falsehood,  or  the  suppression 
of  truth,  have  presented  to  the  arbitrators  a  state  of  facts  in  re- 
gard to  the  merits  of  the  claim  which  were  factitious,  and  which 
the  party  at  the  time  believed  to  be  such.  And  it  is  question- 
able even  how  far  such  a  case  will  justify  a  court  of  equity  in 
setting  aside  the  award.  Some  cases  of  good  authority  seem  to 
justify  such  a  course.  It  is  certain  nothing  short  of  this  would 
justify  it. 

But,  in  the  present  case,  there  is  no  approach  towards  any 
such  state  of  facts  proved.  It  is  even*  now  doubtful  how  far  the 
claims,  for  which  the  defendant  obtained  an  award,  were  not 
well  f  oimded.  It  is,  perhaps,  probable  some  or  all  of  them  were 
not  well  founded.  This,  however,  is  now  attempted  to  be  made 
out  by  presumption  and  inference  mainly,  which,  after  such  a 
lapse  of  time,  is,  to  say  the  least,  wholly  xmsatisfactory.  Upon 
the  question  of  the  justness  of  the  original  claims,  different 
members  of  the  court  entertain  different  opinions;  but  all  agree 
that  the  case  is  merely  doubtful  upon  that  point.  And  there  is 
no  proof  tending  to  show  that  the  defendant  did  not  present 
these  claims  to  the  arbitrators  in  perfect  good  faith,  and  upon 
the  full  state  of  the  facts  as  he  believed  them  to  exist.  For  a 
court  of  chancery  to  interfere  to  set  aside  the  award,  would  be 
but  to  try  the  case  upon  its  original  merits,  after  such  a  lapse  of 
time,  and  with  appliances  and  opportunities  far  less  fitted  to 
ascertain  the  real  facts  in  the  case  than  were  at  the  command  of 
the  arbitrators.  The  decree  of  the  chancellor,  dismissing  the 
orator's  bill,  is  affirmed  with  costs. 


Equitt  will  not  Relievb  AGAnrsT  A  Judgment  on  gronnds  available  in 
the  action  at  law:  Donovan  v.  Finn,  14  Am.  Dec  531;  EdtoarcU  v.  ffandkjft 
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3  Id.  745;  Tancey  v.  Downer^  15  Id.  35  and  note;  Oliver  v.  Pray^  19  Id.  595 
and  note;  Fowler  v.  Let,  32  Id.  172  and  note. 

Impcachino  an  Award:  See  AVeen  v.  Bolan,  2  Am.  Dec.  660  and  note; 
BtackUdge  t.  Simpson^  Id.  614;  Ross  v.  Overton,  Id.  652;  Pleasants  v.  Rois^ 
1  Id.  449;  HewUt  v.  /S'to^  14  Id.  259;  Jocelyn  v.  Dmnd,  Id.  753  and  note; 
SmUh  Y.  Ou^fer,  25  Id.  580;  McCcdmani  t.  YFAttoX^r,  23  Id.  102;  Bwnpass  y. 
ire66, 29  Id.  274;  Elmendor/v.  Harris,  35  Id.  587  and  note. 


Thatbb  v.  Hutchinson. 

[IS  Ykbxomt,  S04.] 

A  RxcEiPTOR  ov  Attaohbd  Ppopertt  may  Bring  Trover  agaiut  one  who 
takes  it  ont  of  his  possession  having  no  color  of  right. 

Tboyeb  brought  bj  the  receiptor  of  attached  property  against 
defendants  claiming  to  attach  the  same  by  yirtae  of  other  writs. 
Plea,  not  guilfy,  issue  to  the  oountEj,  and  Terdict  for  defendants. 
Plaintiff  excepted. 

E.  Weston  and  W.  Hebard^  for  the  plaintiff. 

TF.  NuUting  and  L,  B.  Peck,  contra. 

Bj  Court,  Bennett,  J.  The  opinion  and  charge  of  the  county 
court,  in  this  case,  that  the  plaintiff  was  not  entitled  to  recover, 
no  doubt  proceeded  upon  the  ground  that  the  plaintiff  had  no 
such  interest  in  the  property  in  question,  as  would  enable  him 
to  maintain  trover.  It  is  true  that,  in  Massachusetts,  it  has  been 
held  that  the  receiptor  of  chattels  attached  has  but  a  mere  naked 
possession  of  them,  as  the  servant  of  the  officer,  without  any 
legal  interest,  and  that,  therefore,.he  can  not  maintain  any  action 
against  any  one  who  shall  take  them  out  of  his  possession :  Ludden 
V.  LeavUt,  9 Mass.  104  [6  Am.  Dec.  45] ;  Warren  v.  Leland,  Id.  265; 
CommonweaUh  v.  Morse,  14  Id.  217.  The  same  principles  has 
been  recognized  in  other  cases  in  that  state.  In  DiUenback  v. 
Jerome  etal,,!  Cow.  294,  the  supreme  court  of  New  York  hold  the 
same  doctrine,  and  fully  indorse  the  Massachusetts  cases.  See  also 
Barker  v.  JifiUer,  6  Johns.  196,  and  People  v.  Norton,  8  Cow.  137. 
The  principle  of  these  cases  is  directly  opposed  to  the  present 
action,  and  they  are  the  opinions  of  learned  and  highly  respect- 
able courts,  still  we  can  not  accede  to  their  soundness.  The 
X>osition  that  a  mere  depositary,  or  bailee  for  safe  keeping,  has 
no  special  property  in  the  deposit,  but  a  custody  only,  is  cer- 
tainly a  doctrine  which  is  inculcated  by  the  most  respectable  au- 
thorities. In  addition  to  the  foregoing,  I  might  refer  to  Hartop 
V.  Hoare,   3  Atk.  44;  SoiUhcote's  case,  4  Co.  84;  Waterman  v. 
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Robimony  6  Mass.  304;  BtmoneU  v.  Manchester^  1  Pick.  232. 
Still,  it  is  often  laid  down,  by  elementary  writers,  that  a  depos- 
itary has  a  special  property  in  the  deposit.  Blackstone,  in  his 
Commentaries,  2d  vol.  452,  lays  it  down  that  the  general  bailee 
may  Tindicate,  in  his  own  right,  his  possessory  interest  against 
any  stranger  or  third  person.  Sir  William  Jones,  in  his  Law  of 
Bailments,  says:  '*  Every  bailee  has  a  temporary,  qualified  prop- 
erty in  the  things  of  which  possession  is  delivered  to  him,  and 
has  therefore  a  possessory  action  against  a  stranger  who  may 
damage  or  purloin  them." 

A  case  is  cited  from  the  Year  Book,  21  Hen.  YII.,  in  which 
Justice  Fineax  is  reported  to  have  said: ''  In  this  case  the  bailee 
has  a  property  in  the  thing,  against  every  stranger,  for  he  is 
chargeable  to  the  bailor,  and  for  this  reason  he  shall  recover 
against  a  stranger  who  takes  the  goods  out  of  his  possession." 
The  character  of  the  bailment  does  not  distinctly  appear  in  the 
report;  but,  from  the  statement  of  the  pleadings,  it  is  to  be  in- 
ferred that  the  bailee  was  a  mere  depositary.  Other  cases  are 
to  be  found  in  the  books  recognizing  the  same  doctrine.  But, 
be  this  as  it  may,  I  do  not  think  it  is  important,  in  this  case,  to 
determine  whether  the  plaintiff  had  strictly  a  special  property 
in  the  articles  in  question,  or  not.  He  is  answerable  over  to  the 
officer  for  the  property,  and  the  extent  of  his  responsibility  may 
be  immaterial;  and  he  ought  not  to  be  chargeable  without  hav- 
ing the  means  of  redress.  The  plaintiff  had  the  lawful  posses- 
sion of  the  chattels,  and  whether  this  was  accompanied  with  a 
special  interest  or  property  in  them,  or  not,  it  was  sufficient  to 
enable  the  possessor  to  maintain  trover  or  tresjmss  against  any 
wrong-doer  who  violates  that  possession :  Fisher  v.  Cobby  G  Vt. 
624.  The  finder  of  a  jewel  has  such  a  title  to  it  as  will  enable 
him  to  keep  the  possession  against  all  persons  but  the  rightful 
owner,  and  he  may  maintain  trover  for  it:  Armory  v.  Delamiriey 
1  Stra.  505.  SuUon  v.  Buck,  2  Taunt.  203,  209,  is  to  the  same 
effect.  Lawrence,  J.,  in  the  latter  case,  says:  ''  There  is  enough 
of  property  in  this  plaintiff  to  enable  him  to  maintain  trover 
against  a  wrong-doer;"  and  Chambre,  J.,  says;  "  The  plaintiff 
has  possession  under  the  rightful  owner,  and  that  is  siifficient 
against  a  person  having  no  color  of  right;"  and  he  says: ''  Even 
a  general  bailment,  only,  for  the  benefit  of  the  rightful  owner 
will  suffice."  Burton  v.  Euglies,  2  Bing.  173,  and  CreigJUon  v. 
Seppings,  1  Bam.  &  Adol.  241,  are  to  the  same  effect.  But 
it  does  not  follow  that  because  a  depositary  or  bailee  for  safe 
keeping,  who  has  the  actual  possession  of  a  chattel,  can  main- 
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tain  troTer,  as  well  as  trespass,  against  a  wrong-doer,  who  dis- 
turbs his  possession,  he  must  therefore  have  a  special  property 
in  the  chattel.  In  Waterman  y.  Robinson^  6  Mass.  304,  which 
was  replevin.  Parsons,  0.  J.,  in  giving  the  opinion  of  the  court, 
expressly  states  that,  as  the  plaintiff  had  merely  the  care  of  the 
goods  for  safe  keeping,  and  no  special  property  in  them,  he 
could  not  maintain  replevin,  which  is  founded  in  properly  either 
^neral  or  special,  but  might  maintain  trespass  or  trover,  if  his 
possession  was  violated.  It  is  generally  said  that  a  sheriff,  who 
has  seized  goods  on  an  attachment,  or  execution,  can  maintain 
trover  for  them  on  the  ground  that  he  has  a  special  property  in 
them. 

In  OUes  V.  Orover,  6  Bli.  277,  in  the  house  of  lords,  this 
subject  is  fully  examined.  Lord  Tenterden,  in  that  case,  p. 
452,  says:  '* These  actions,"  that  is,  actions  by  sheriffs,  ''are 
maintainable  upon  a  ground  perfectly  distinct  from  the  right  of 
property.  They  are  maintainable  upon  the  ground  of  posses- 
sion;" and  he  adds:  ''  Any  man  in  the  possession  of  goods,  as 
bailee,  or  otherwise,  may,  in  his  own  name,  maintain  an  action." 
Lord  Chief  Justice  Tindal,  in  the  same  case,  says,  in  substance: 
**  He  who  has  the  legal  possession  of  goods,  though  not  the 
property,  may  maintain  trover  against  a  wrong-doer,  without 
color  of  l^;al  title,  who  can  not  dispute  the  title  of  the  p&rty  in 
possession."  And  he  adds:  ''  It  would  be  a  better  definition  of 
the  sheriff's  relation  to  these  goods,  to  say,  '  he  has  them  in  his 
custody  under  a  power  to  sell  them,  rather  than  an  actual  inter- 
est or  property  in  them.'  They  are  in  cuModia  legiSy  a  phrase 
which  plainly  distinguishes  a  mere  custody  and  guardianship  of 
the  goods,  from  a  property  in  them."  Several  of  the  other 
judges  gave  the  same  explanation.  Justice  Taunton  added: 
**  The  sheriff,  imder  the  writ,  has  a  mere  power  to  sell,  without 
any  interest  vested  in  him,  except  that  which  any  bailee,  who  is 
answerable  over,  has  for  his  own  protection."  If  this  may  be 
termed  an  intertot,  or  a  special  property  in  the  chattel,  it  is  like 
the  interest  in  the  receipt-man.  Both  are  founded  upon  a  lia- 
bility over  to  others.  It  is  clear  there  is  no  beneficial  interest. 
When  we  speak  of  a  special  property  in  a  chattel,  we  usually 
mean  some  right  therein  distinct  and  subordinate  to  the  general 
owner  as  in  the  case  of  a  pledge.  If,  by  a  special  property,  we 
mean  a  subordinate  right  to  control  the  chattel,  arising  out  of  a 
lawful  possession  of  it,  accompanied  with  a  liability  over,  then 
it  is  clear  the  mere  depositaiy,  or  bailee  for  safe  keeping,  and 
the  sheriff,  who  has  it  in  custodia  legia^  have  such  property.     The 
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defendants,  in  the  case  before  the  court,  stand  as  strangers,  and 
haye  no  color  of  right. 

The  fact,  that  Eidder  stated,  when  the  defendants  drove  away 
the  property,  that  he  took  it  upon  an  attachment  against  Bracket, 
amoimted  to  nothing.  No  process  was  shown;  none  given 
in  evidence  or  offered  on  the  trial.  The  defendants,  then,  must 
stand,  not  only  as  strangers,  but  even  without  any  color  of 
right.  If  then,  we  were  even  to  hold,  as  in  Massachusetts  and 
New  York,  that  the  receipt-man  had  no  property  whatever  in  the 
chattels,  for  which  this  action  was  brought,  but  only  a  mere 
naked  custody,  still,  his  possession  and  responsibility  over  to 
the  officer,  who  delivered  them  to  him,  must  furnish  sufficient 
title  and  just  right  for  him  to  recover,  as  we  think,  against  these 
defendants.  Without  this,  the  plaintiff  may  be  charged  for  not 
returning  the  chattels  to  the  officer,  and  yet  be  left  remediless 
for  the  very  injury,  which  may  put  it  out  of  his  power  to  return 
them.  Though  it  may  be  true  that  the  officer  who  served  the 
process  might  have  maintained  the  action  in  his  own  name,  still, 
it  does  not  follow  that  he  alone  can  have  the  action.  Ohanoel* 
lor  Kent,  in  his  Commentaries,  vol.  2,  p.  585,  dd  edition,  says, 
'*  notwithstanding  all  the  nice  criticism  to  the  contrary,  every 
bailee  in  lawful  possession  of  the  subject  of  the  bailment,  may 
justly  be  considered  as  having  a  special  or  qualified  properly  in 
it,  and  as  he  is  responsible  to  th^  bailor  in  a  greater  or  less  de- 
gree for  the  custody  of  it,  he,  as  well  as  the  bailor,  may  have  an 
action  against  a  third  person  for  an  injury  to  the  chattel:"  See 
also  2  Kent's  Com.  568;  Bac.  Abr.,  Bailment,  D;  Roberts  v. 
WyaU,  2  Taunt.  268;  Booth  v.  WUsm,  1  Bam.  &  Aid.  59;  Addison 
V.  Bound,  2  Ad.  &  El.  799,  804;  mchoU  v.  Bastard,  2  Cromp.,  M. 
&  R.  659-661.  In  the  case  of  Burroughs  v.  Stoddard,  8  Coim. 
160,  it  was  expressly  held  that  the  receiptor  of  goods  attached, 
who  had  put  them  into  the  actual  x>ossession  of  a  third  person 
to  take  the  charge  of  them,  might  maintain  trespass,  even  against 
a  person  who  had  attached  the  goods  as  the  property  of  the 
same  debtor.  Such  third  person  was  regarded  as  the  mere  serv- 
ant of  the  receiptor.  This  same  question  has  received  very  full 
consideration  by  the  supreme  court  of  New  Hampshire,  in  the 
case  of  Poole  v.  Symonds,  1 N.  H.  290  [8  Am.  Dec.  71],  where  it  is 
held  that  the  receiptor  may  well  have  the  action.  The  defendant, 
another  deputy  sheriff,  in  that  case,  too,  had  attached  the  prop- 
erty for  another  creditor  as  belonging  to  the  same  debtor,  and 
was  not,  of  course,  without  some  color  of  right.  The  court  say 
that  the  receiptor  acquired  a  special  property  in  the  goods,  sub- 
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ordinate  to  and  consistent  -with  the  special  property  of  the  offi- 
cer; and  that  it  is  not  at  all  inconsistent  that  two  persons  should 
seyerallj  have  a  special  property  in  the  chattel,  at  one  and  the 
same  time.  We  haye  been  led  to  a  more  full  examination  of 
this  question,  in  consequence  of  the  opposing  decisions  in  Mas- 
sachusetts and  New  York,  than  we  shotdd  otherwise  have  thought 
necessary.  We  can  not,  however,  subscribe  to  the  correctness 
of  their  doctrine;  and  we  think  upon  well-established  principles, 
the  plaintiff  had,  at  least,  in  the  language  of  Sir  William  Black- 
stone,  "  such  possessory  interest,"  in  the  chattels  in  question,  as 
was  sufficient  to  entitle  him  to  maintain  this  action.  The  judg- 
ment of  the  coimty  court  must  therefore  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

Bailbs's  Right  to  Maxntadt  Tbotsr:  See  note  to  ffoMler*$  AdtiCr  t. 
ShiJlt  1  Am.  Deo.  685;  McCannell  v.  Maxwell,  26  Id.  428;  Poole  t.  8ymond$, 
8  Id.  71 »  a  oftse  parallel  with  the  prindpal  one. 


Woodworth  v.  Downbb. 

[13  TXBMOllT,  622.] 

4JTKR  Dissolution  of  Firm,  Partner  can  not  Givb  Notb  in  firm  ; 
for  past  indebtedness  withoat  some  special  authority. 

Assuupsrr.  It  appeared  that  the  defendant  Washburn,  after 
the  dissolution  of  the  firm  of  Downer  &  Washburn,  settled  a 
firm  account  with  Woodworth  and  gave  him  the  firm  note  there- 
for.    Plea  the  general  issue.    Verdict  for  defendants. 

W.  NitUing,  for  the  plaintiff. 

JE.  Weston  and  L.  B,  Vilas,  contra. 

By  Court,  Eedfield,  J.  It  is  undoubtedly  true,  that  even 
after  a  dissolution  of  a  partnership,  the  acts  and  and  admissions 
of  one  of  the  partners,  in  regard  to  the  partnership  liabilities, 
are,  to  some  extent,  binding  upon  all  the  partners.  Such  ad- 
missions of  one  partner  are,  undoubtedly,  evidence  to  go  to  the 
jury  in  a  joint  action  against  all  the  partners.  It  is  upon  this 
ground,  that  such  admissions  have  been  considered  siifficient  to 
take  a  case  out  of  the  operation  of  the  statute  of  limitations: 
Josl}/n  V.  Smith,  13  Vt.  353. 

But  it  has  always  been  considered,  that  after  the  dissolution 
of  the  partnership,  one  of  the  partners  had  no  implied  author- 
ity to  impose  new  obligations  upon  the  firm,  or  to  vary  the  form 
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or  character  of  those  already  existing.  Hence  it  was  held  in 
the  case  of  Ibrrey  y.  Baxter^  13  Yt.  452,  where  one  of  the  part- 
ners assumed  to  give  the  partnership  note  for  a  pre-existing 
partnership  debt,  that  the  note  was  merely  void,  and  tho  cred- 
itor might  sue,  and  recover,  upon  his  original  demand.  The 
same  reason,  precisely,  will  forbid  that  one  of  the  partners 
should  be  allowed  to  state  a  partnership  account,  so  as  to  bind 
the  firm,  tmless  some  authority  be  given  him  for  that  purpose, 
as  was  done  in  the  case  of  AveriU  y.  Lyman^  18  Pick.  346.  One 
of  the  partners  has  an  implied  authoxity  to  pay  tho  partnership 
debts;  but  not  to  state  accounts  on  their  behalf,  or  to  execute 
notes.  Such  is  the  well-established  rule  in  Westminster  haU, 
and  in  the  American  states. 
Judgment  afiSrmed. 

PaBTNXB    can    not    CbXATB    BoDINO    ObUOATIOA     A0A1N8T    THB    FiBM 

AFTsa  ITS  DiasoLUTioii:  LanHng  v.  Oaine^  3  Am.  l>eo.  422;  NoU  y.  Doum- 
ing,  26  Id.  491;  Wilson  v.  Torbert,  21  Id.  632;  WMU  v.  Union  In*.  Co.,  9  LL 
726;  Roote»  v.  WeUford,  6  Id.  510  and  note.  A  noto  made  after  dissolution 
by  one  of  the  partners  in  the  firm  name  to  payees  who  have  had  previons 
dealings  with  the  partnership  and  have  no  aotnal  nccice  of  the  dissobition  Is 
binding  on  all  the  partners:  Qravea  v.  Merry,  16  Id.  4ifl 


OaBPENTEB  v.   HOLLI^EBB 

p.3  Yebmokt,  603.] 
DiOLABATioira  OF  A  Grantob  IK  POSSESSION  are  not  admissible  to  defeat  1m 
grantee's  title,  where  such  declarations  were  not  of  a  ohsiacter  explaining 
or  qaalifying  the  possession. 

Ejectment.  Verdict  for  the  plaintiff.  The  only  question  "waa 
as  to  the  admissibility  of  a  grantor's  declaration  to  defeat  the 
title  of  the  grantee.  Verdict  for  the  plaintiff.  Defendants  ex- 
cepted. 

BeU^  DiUingham^  jun.^  Curtis  and  Peck,  for  the  defendants. 

Upham  and  Wing,  contra. 

By  Court,  Collameb,  J.  On  the  trial,  the  admissions  of 
Mackres,  who  is  still  living  and  was  afterwards  a  witness  in  the 
case,  made  while  he  was  in  possession  and  before  his  deed  to 
Hollister,  were  received  to  prove  the  insanity  of  Taylor,  who 
deeded  to  Mackres.  Was  this  error?  This  proceeding  is 
claimed  to  be  sustained  on  the  ground  that  eveiy  concession 
made  by  one  in  possession  of  land,  against  his  interest^  is  bind- 
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ing  on  him  and  all  who  claim  under  him.  In  this  state,  and 
under  our  registry  system,  it  is  understood  that  the  title  to  land 
appears  of  record,  and  that  eyery  bona  fide  purchaser  of  such 
title  is  safe.  But  if  such  purchaser  may  be  defeated  by  the 
private  concessions  of  any  previous  owner,  in  his  chain  of  title, 
made  while  owner,  he  can  not  be  safe.  When  such  must  be  the 
consequence  we  should  be  slow  to  adopt  the  principle;  but  if 
such  is  the  clear  result  of  authoriiy  it  must  be  followed. 

An  examination  of  the  authorities  presented  by  jbhe  plaintiff, 
leads  to  a  view  of  the  whole  doctrine  of  hearsay  testimony.  As 
a  general  rule,  hearsay,  or  the  statements  of  persons  not  parties 
of  the  record,  are  inadmissible;  and  when  admitted,  it  is  by 
some  exception  to  the  general  rule.  The  rule  is  a  wholesome 
one,  and  the  exceptions  shotdd  not  be  multiplied.* 

The  first  exception  I  would  mention  is,  that  it  has  been  per- 
mitted to  show  the  concessions  of  men  made  contrary  to  their 
interest  at  the  time.  But  such  admissions  have  never  been  re- 
Geived,  merely  on  that  groimd,  when  such  person  was  still  living 
and  could  be  a  witness  in  the  cause.  This  point  underwent  f  uU 
examination  in  this  court,  in  the  case  of  Warner  v.  AtcOary,  4  Yt. 
508.  The  admissions  of  Mackres  were  therefore  not  admissible, 
merely  on  the  ground  that  they  were  made  against  his  interest, 
for  he  was  still  living,  and  a  witness  in  the  cause.  This  dis- 
ppses  of  several  of  the  authorities  cited  by  the  plaintiff. 

The  admissions  of  persons  whose  interest  is,  in  law,  identical 
with  the  party,  nuule  contrary  to  their  existing  interest,  have 
been  received  against  such  pariy.  Such  are  the  admissions  of  a 
payee  of  a  note,  made  while  holder,  which  have  been  admitted 
against  the  indorsee,  who  took  the  note  overdue.  This  point 
was  fully  considered  in  Warner  v.  McOary^  and  such  is  the  case 
of  Sylvester  v.  Crapa,  16  Pick.  92,  cited  for  the  plaintiff.  Such 
was  not  this  case. 

In  matter  of  fraud,  and  in  relation  to  a  fraudulent  convey- 
ance, the  acts  and  concessions  of  the  parties  thereto  are,  from 
the  nature  and  necessity  of  the  case,  admissible.  But  no  in- 
jury can  be  thereby  produced  to  any  innocent  purchaser,  for  un- 
less it  appear  that  he  piux^hased  with  notice  of  the  fraud,  he  will 
not  be  affected  thereby.  The  case  of  Norton  v.  PeUibone,  7  Conn. 
319  [18  Am.  Dec.  116],  and  Hatey.  Smiih,  6  Greenl.  416,  cited  for 
the  plaintiff,  are  of  this  character;  but  such  were  not  the  con- 
cessions in  this  case.  Where  the  words  of  a  person,  accom- 
panying his  act,  give  character  to  the  act,  they  are  regarded  as 
pcxt  of  the  *'  res  gestcB,"  and  are  admissible.     Such  are  the  as* 
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sertioiis  of  an  agent  in  the  execution  of  his  agency.  Such 
were  the  declarations  of  the  pauper,  giving  character  to  his  res- 
idence, in  the  case  of  Baring  y.  Calais,  2  Fairf .  463. 

Nearly  allied  to  this  last,  is  another  exception,  and  under 
which  come  most  of  the  plaintiff's  authorities.  The  statements 
of  a  person  in  possession  of  land,  as  to  the  character  and  extent 
of  that  x>ossession,  are  admissible  as  against  all  who  claim  under 
that  possession.  Of  the  cases  cited  by  the  plaintiff,  the  follow- 
ing come  under  this  head:  In  Reed  y.  Dickey^  1  Watts,  152, 
Campbell  held  land  for  McCall,  and  sold  to  Templeton,  who 
sold  to  defendant.  -It  was  ruled  that  the  admissions  of  Temple- 
ton,  while  holding  the  land,  that  he  knew  the  land  was  held  un- 
der McCall,  were  admissible.  Dorsey  y.  Dorsei/s  Heirs,  3  Har.  & 
J.  [6  Am.  Dec.  506J ,  was  a  bill  to  enforce  a  trust,  and  the  only  con- 
cession admitted,  was  that  of  a  purchaser  that  he  purchased  as  a 
trustee.  Jackson  y.  Bard,  4  Johns.  230  [4  Am.  Dec.  267],  was,  in 
effect,  but  admitting  a  concession  of  a  tenancy  under  plaintiff's 
grantor.  All  the  following  cases  cited  by  the  plaintiff  are  conces- 
sions by  the  occupiers  of  land,  either  of  the  character  or  extent  or 
boundaries  of  their  possessions :  Jackson  y.  Vredenburg,  1  Johns. 
160;  Jackson  y.  McCall,  10  Id.  377;  Walker  y.  Broadstock,  1  Eep. 
Cas.  458;  DaviesY.  Pierce,  2  T.  R.  53,  65;  Belts  y.  Devanport,  3 
Conn.  286;  WiUiams  y.  Ensign,  4  Id.  456;  Higley  y.  BidweU,  9 
Id.  447;  Deming  y.  Carrington,  12  Id.  1;  WoolwayY.  Bowe,  1  Ad. 
&  El.  114;  Cmn  et  al.  y.  Penn.,  1  Pet.  C.  C.  496;  Beecher  v. 
Parmele,  9  Vt.  352. 

This  disposes  of  all  the  cases  furnished  us  by  the  plaintiff, 
except  the  following  cases:  Waring  y.  Warren,  only  decides  that 
the  statements  of  a  possessor  can  not  be  giyen  in  eyidence  to 
sustain  his  right.  Beers  y.  Hawley  was  in  chancery,  and  the 
court  compelled  the  assignee  of  a  mortgage  to  abide  by  the 
written  agreement  of  his  assignor,  that  the  mortgagee  should 
not  claim  a  certain  accidental  and  unintended  priorily.  The 
case  of  Rice  y.  Bancroft,  which  clearly  has  no  bearing  on  this 
question.  In  examining  these  cases  we  haye  regarded  only  the 
true  point  inyolyed  in  their  decision,  oyerlooking  the  obUer  dicta, 
and  what  may  haye  been  said  by  way  of  illustration.  Be- 
garded  in  this  way,  and  which  is  tiie  only  proper  way,  they  do 
not  sustain,  nor  does  any  one  of  them  sustain,  the  broad  prin- 
ciple here  contended  for  by  the  plaintiff,  which  is,  that  any  con- 
cession of  a  grantor,  made  against  his  title,  while  he  was  in 
possession,  is  admissible  against  all  who  claim  under  him. 
It  is  not  to  be  disguised  that  some  indiyidual  judges,  in  delirer- 
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ing  the  opinions  of  the  court,  have  so  said.  It  was  so  said  by 
Thompson,  J.,  in  Jackson  v.  Bard,  and  by  Buchanan,  J.,  in 
Dorsey  v.  Dorset/a  Heirs,  and  by  Daggett,  J.,  in  Norton  v.  FeitU 
bone;  but  in  all  these  cases,  such  sayings  were  not  necessary  to 
the  decisions,  and  do  not  seem  to  be  sustained  by  authority. 

It  has  been  holden  in  this  state,  that  the  concession  of  a 
grantor  that  he  held  as  tenant,  or  of  the  limits  of  his  posses- 
sion, may  be  giycn  in  evidence  against  his  grantee,  but  this  has 
never  yet  been  so  holden  as  to  one  who  held  by  a  deed  on  rec- 
ord, showing  him  in  possession  in  his  own  right,  or  where  the 
boundaries  are  certain  by  his  deed.  That  would  permit  the 
deed  of  record  to  be  contradicted  or  qualified  by  parol.  Such 
testimony,  for  such  a  purpose,  was  overruled  in  The  Proprietors 
of  Claremont  v.  Carlton,  2  N.  H.  369.  In  this  case,  the 
plaintiff  insists  that  the  concessions  of  a  grantor  made  while  in 
possession,  not  explaining  or  qualifying  that  possession,  are  ad- 
missible to  defeat  his  title,  apparently  good  of  record,  even 
against  an  innocent,  bona  fide  purchaser,  on  good  considera- 
tion.    This  we  think  dangerous  and  unprecedented. 

Jud^inent  reversed. 


Grantob*s  Declabatton,  when  Admissible  against  Gbantkb:  BroMhear 
V.  Burton^  0  Am.  Dec.  634;  Barrett  v.  French,  Id.  241;  Drumv,  Simpson,  Id. 
490;  IJfUch  v.  StraigfU,  8  Id.  152;  Doe  ex  dem.  MaxweU  v.  Moore,  30  Id.  666; 
Mc  WilUam^^,  Martin,  14  Id.  688;  Beeeher  v.  Parmele,  31  Id.  683  and  ii9te. 


PoTTEB  V.  Washbubn. 

[13  Tkbxoiit,  658.] 

It  IS  A  Sufficient  Change  of  Possession,  that  the  depoeitary  of  the  per* 
sonalty  promises  to  keep  the  same  thereafter  for  the  vendee. 

A  liECOBDED  Deed  is  not  of  Itself  Evidence  of  the  grantor's  title. 

Heibship  must  be  Proved  other  than  hy  recitals  in  a  deed  of  recent  date,  in 
order  to  furnish  a  foundation  for  title  to  land. 

Possessor  of  Property  may  Maintain  Trespass  against  a  mere  wrong- 
doer without  showing  the  extent  of  his  right. 

Rejecting  Witness  is  not  Gbound  fob  a  New  Tbial,  where,  by  reason  of 
the  abandonment  of  the  claim  to  which  the  witness  would  testify,  no 
damage  has  resulted  to  the  defendant. 

Trespass  for  carrying  away  a  number  of  cedar  posts.'  Plea 
not  guilty,  with  notice  of  special  matter,  issue  to  the  country. 
One  Huntington  sold  the  posts  to  plaintiff,  they  then  being  in 
one  Pittsley's  possession,  who  agreed  to  hold  them  for  plaintiff. 
Defendant  claimed  by  virtue  of  executions  against  Huntington, 
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haTing  been  attached  Bubeequently  to  the  sale  to  plaintiff.  De- 
fendant further  contended,  that  the  posts  were  cut  on  land  not 
belonging  to  Huntington,  but  on  land  the  property  of  the  estate 
of  Holbrook,  and  that  the  heirs  had  given  a  release  to  defendant. 
Verdict  and  judgment  for  plaintiff. 

J.  A.  Wing  and  W.  Upham,  for  the  defendant. 

Curfiaa  and  L.  B.  Peck,  for  the  plaintiff. 

By  Ck>urt,  Bbdvdeld,  J.  The  apparent  importance  of  this 
cause  to  the  parties,  and  the  extent  of  erudition,  as  well  as  of 
minute  criticism,  which  the  discussion  at  the  bar  has  put  in 
requisition,  might,  perhaps,  have  justified  a  more  extended 
opinion.  But  the  Tery  great  number  of  cases  which  it  becomes 
necessary,  under  the  present  law,  to  rex>ort,  makes  it  indispen- 
sable to  study  breyiiy. 

We  think  the  change  of  x>ossession  was  sufficient,  where  prop- 
erty, at  the  time  of  the  sale,  is  in  the  actual  custody  of  some 
bailee  or  depositary  for  the  vendor,  all  that  is  ever  required,  in 
order  to  perfect  the  sale,  as  against  creditors,  is  that  the  depos- 
itaiy  shall  be  notified  of  the  transfer,  and  consent  to  keep  the 
property  for  the  vendee.  Oases  might,  perhaps,  occur  where 
less  would  suffice.  In  regard  to  the  evidence  offered  to  show 
that  the  defendant,  since  the  trespass  committed,  had  obtained 
a  release  from  the  real  owner  of  the  property,  it  is  not  necessary 
to  decide.  The  evidence  falls  short  of  cJiowing  that  fact.  There 
is  no  evidence  that  the  estate  of  John  Holbrook  possessed  any 
interest  in  the  land,  on  which  the  posts  were  cut,  except  whiU 
results  from  a  deed  recorded  without  possession,  and  no  evi- 
dence of  the  title  of  the  grantor.  This  has  never  been  recog« 
nized,  in  this  state,  as  giving  to  the  grantee  any  interest  in  the 
land. 

It  is  very  certain  when  one  attempts  to  derive  title  to  land 
through  the  heirs  of  a  former  proprietor,  the  fact  of  heirship 
must  be  proved.  This  can  not  be  done  by  a  recital,  merely,  in 
the  deed,  especially  where  the  deed  is  of  recent  date,  which,  at 
most,  amounts  to  a  mere  claim  of  heirship. 

It  is  always  true,  that  the  possessor  of  personal  property  may 
maintain  trespass  against  a  mere  wrong-doer,  without  showing 
the  extent  of  his  right.  Possession  is,  of  itself,  sufficient  title 
against  all  the  world,  except  the  true  owner. 

In  regard  to  the  interest  of  the  witness.  White,  it  is  not  nec- 
essary to  decide.  Had  his  testimony  been  received,  it  could  at 
most  have  only  reduced  the  damages  to  the  extent  of  his  own 
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interest,  and,  by  releasing  those  damages,  the  plaintiff  has 
wholly  obyiated  the  exception. 

The  exception  to  the  form  in  which  the  case  is  drawn  up  is 
too  refined  for  practical  application.  It  seems  to  have  restdted 
from  the  fact  that  the  counsel  drew  up  the  case,  bj  detailing  all 
the  testimony;  that  in  the  charge  to  the  jury  the  word  "  facts" 
is  used  instead  of  *'  testimony;"  but  not  in  such  a  manner  as, 
by  any  possibility,  to  mislead  the  jury.  The  jury  should  have 
been  told  if  they  believed  all  the  testimony  detailed;  but  where 
there  is  no  conflict  in  the  testimony,  the  expression,  ''  the  facts 
detailed,"  seems  to  be  of  much  the  same  import.  If  the  jury 
believed  all  the  '*  facts  detailed,"  it  must  be  all''  facts  detailed," 
in  the  testimony. 

And  how  they  could  do  this,  and  not  believe  the  testimony, 
'  is  past  our  comprehension.  It  is  no  doubt  true  that  critic^d 
accuracy  would  give  a  preference  to  the  use  of  the  term  *'  tes- 
timony," instead  of  "facts,"  but  so  correct  a  writer  as  Mr. 
Starkie,  in  numerous  instances,  uses  the  terms  as  synonymous 
and  convertible.  We  should  not  have  deemed  this  exception 
deserving  so  much  as  a  remark,  en  passant,  had  it  not  been  for 
the  apparent  self-delusion  which  the  counsel  seem  to  have 
brought  upon  themselves  in  r^fard  to  the  matter.  For  if  the 
'*  facts  detailed"  constituted  a  sufficient  change  of  possession, 
as  the  jury  were  instructed,  and  as  we  now  decide,  it  could  not 
surely  be  necessary  to  inform  the  jury,  in  any  other  manner, 
what  constituted  a  sufficient  change  of  x>ossession.  We  are 
glad  that  the  counsel  have  brought  this  matter  to  the  notice  of 
the  court,  because  it  is  important  that  cases  shotdd  be  stated 
with  precision,  and  with  some  degree  of  critical  accuracy;  and 
we  like  that  the  bar  should  feel  perfect  freedom  in  their  remarks 
and  strictures  upon  cases,  drawn  up  even  in  the  haste  of  a  nisi 
prius  term.  In  the  language  of  one  of  the  most  refined  and 
degant  of  the  historians  of  the  Boman  empire,  rara  temporutK 
fdiciUUe,  nM  sentire,  qaas  vdis,  et,  qwos  sentias,  dicere  lice 

Judgment  affimied. 

Sale— Delivzbt  of  thb  Pbofsbtt  in  a  Third  Pbbson's  Possession: 
Pleaaams  v.  Pendleton,  13  Am.  Deo.  726;  Tktxuforth  v.  Moore,  20  Id.  479; 
Bctmey  v.  Brown,  19  Id.  720. 

Possession  is  Sufticient  to  maintain  trespass  against  all  save  the  owner: 
WUeon  V.  BM,  25  Am.  Bee.  118;  and  generally  as  to  who  has  sufficient  title 
or  poeseosion  to  maintain  trespass,  see  the  note  to  Oner  v.  Storms,  18  Id.  543* 
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Brown  v.  Tatlob. 

[18  TXBMOHT.  631.] 

Judgment  nr  Exbotbient  Bbodoht  by  a  Wabrantkb  is  evidenoe  against 
the  personal  representatives  of  the  warrantor  to  whom  notice  of  the  pen- 
dency of  the  action  had  been  given,  although  no  farther  notice  ia  given 
to  the  personal  representative,  the  warrantor  dying  pending  the  action. 

Judgment  in  Ejectment  against  a  Warrantee  is  conclusive  against  the 
warrantor  with  notice,  and  of  want  of  title  in  him,  in  an  action  on  the 
covenant  of  warranty. 

JXTDOMENT  IN  SUCH  Oase  is  evidence  of  want  of  title  in  the  warrantor,  only 
to  the  tract  involved  in  such  action. 

Covenant.  Non  est  factum  and  seyeral  pleas  in  bar  pleaded. 
Issue  to  the  country,  and  Terdict  for  the  plaintiffs.  The  opinion 
states  the  case. 

S.  A.  WUlard  andE.  Paddock^  for  the  defendant. 

T,  P.  Hedfield,  contra. 

Bj  Court,  Williams,  C.  J.  The  questions  arising  in  this  case 
are:  1.  Whether  the  judgment  rendered  by  the  supreme  court, 
at  the  March  term,  1835,  in  the  suit  in  fayor  of  the  present 
plaintiffs  against  Ebenezer  Kimball,  was  conclusive  evidence 
against  this  defendant  of  a  want  of  title  in  his  intestate  to  the 
lot  then  recovered  against  the  said  Kimball,  so  as  to  preclude 
him  from  showing  title  to  the  lands  in  this  suit;  and,  2. 
Whether  the  rule  of  damages  adopted  by  the  county  court,  in 
giving  the  value  of  the  whole  right  was  correct. 

It  appears  that  Kimball  was  in  possession  of  only  part  of  the 
right  of  Experience  Fisk,  to  wit,  of  lot  No.  5,  and  shortly  after 
the  commencement  of  the  suit  against  Kimball,  the  plaintiffs 
cited  McDaniel,  the  defendant's  intestate,  to  appear  and  show 
title  to  the  land  then  sued  for.  After  the  judgment  rendered  in 
that  suit  in  the  county  court  in  favor  of  Kimball,  adverse  to  the 
title  of  the  plaintiffs,  derived  from  McDaniel,  McDaniel  died. 
Exceptions,  it  seems,  had  been  taken  to  the  decision  of  the 
county  court,  which  had  not  been  heard  at  the  death  of  Mc- 
Daniel, and  no  further  notice  or  citation  was  given  to  his  ad- 
ministrator. The  judgment  of  the  county  court  was  afiSrmed  in 
March,  1835. 

We  are  of  opinion  that  the  plaintiffs,  having  commenced  an 
action  of  ejectment  against  a  person  in  possession  of  the  lands 
deeded  and  warranted  to  them  by  McDaniel,  and  having  given 
notice  thereof  to  McDaniel,  in  his  life-time,  was  not  required  to 
do  anything  further  in  order  eventually  to  charge  McDaniel,  or 
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his  legal  representatiyeB,  with  the  consequences  of  a  failure  to 
establish  a  title  in  them  to  the  lands  conveyed.  On  seiving  that 
notice,  it  became  the  duty  of  McDaniel  to  make  proof  of  his 
title  in  that  action,  and  this  duty  deyolved  upon  his  legal  repre- 
sentatives, without  any  further  notice  from  the  plaintiffs.  Their 
fiulure  to  establish,  or  make  proof  of  title,  was  equivalent  to  an 
eviction,  and,  according  to  the  decision  of  this  court,  made  in 
the  case  of  Park  v.  BaieSy  12  Yt.  381,  entitled  the  plaintiffs  ^o 
maintain  this  action.  The  effect  of  such  a  judgment,  with  no- 
tice, is  conclusive  evidence  of  the  want  of  title  in  the  grantor, 
and  sufficient  to  enable  the  grantee,  or  his  assigns,  to  maintain 
an  action  on  the  covenant  of  warranty,  unless  it  can  be  made  to 
appear  that  the  recovery  was  had  on  account  of  some  act  or 
neglect  on  the  part  of  the  grantee  or  his  assigns.  The  offer,  in 
this  case,  to  show  a  titie  in  McDaniel,  at  the  time  he  conveyed 
to  the  persons  imder  whom  the  plaintiffs  claim,  without  showing 
that  such  titie  had  been  lost  through  the  fault  or  neglect  of  the 
plaintiffs,  or  the  persons  conveying  to  them,  was  inadmissible 
and  properly  rejected  by  the  court,  as  it  would  be,  in  effect,  to 
tiy  the  samr.  questions  which  had  once  been  adjudicated  in  a 
suit  to  which  the  defendant  was,  or  might  have  been,  a  party. 

As  this  judgment  was  thus  conclusive,  so  as  to  enable  the 
plaintiffs  <jo  maintain  this  action,  it  could  only  be  conclusive  as 
to  that  part  of  the  land,  formerly  conveyed  by  McDaniel,  which 
was  in  controversy  in  that  suit,  and  there  adjudicated.  This 
was  lot  No.  5,  only,  as  that  was  the  only  lot  of  which  Kimball 
was  ever  in  possession.  And,  from  the  exceptions  and  judg- 
ment in  the  case,  it  appears  it  was  the  only  lot  in  controversy, 
in  that  suit.  Whether  the  original  declaration  in  the  suit 
against  Kimball  declared  for  the  whole  right,  or  the  lot  of  which 
he  was  in  possession,  the  judgment  was  only  conclusive  as  to 
this  particular  lot.  It  would  not  have  availed  the  plaintiff  in 
that  suit  to  establish  a  perfect  titie  to  any  other  part  of  the  right 
of  Fisk,  unless  they  could  show  a  titie  to  the  lot  in  controversy. 
The  result,  therefore,  is,  there  has  been  no  eviction,  or  that 
which  is  equivalent  to  an  eviction,  of  any  other  part  of  the  right 
in  question,  except  lot  No.  5,  and  this  was  necessary  to  enable 
tiie  plaintiffs  to  recover  on  the  covenant  of  warranty  We  are 
not  to  say  whether  it  is,  or  will  be,  of  importance  to  the  plaint- 
iff to  enter  into  possession  of  the  other  parts  of  the  right,  or 
commence  any  action  to  recover  therefor.  As  the  defendant  was 
precluded  from  giving  any  evidence  of  the  titie  of  his  intestate, 
by  the  operation  of  the  judgment,  rendered  in  the  action  against 
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Eimball,  he  will  not  be  precluded  from  showing  a  title  to  any 
otiier  part  of  the  right  when  he  is  legally  called  on  so  to  do. 
The  county  court,  in  rendering  judgment  on  the  verdict  of  the 
jury,  for  the  value  of  the  whole  right,  erred,,and  this  judgment 
is  reversed,  and  judgment  is  to  be  rendered  for  the  plaintiffs  to 
recover  the  value  of  lot  No.  5,  only,  which  the  jury  estimated 
at  four  hundred  and  fifty-one  dollars  and  twenty-eight  cents. 


JuDOMSirr  IN  Ejbovmemt  as  EvmsNcni  aoaivst  thb  Wabsastor:  See 
FUthuffhv.  (M)0haM,  10  Am.  Deo.  130;  DaioatpoHY.  JMr,  20  Id.  143;  Bddem 
T.  Asymoiir,  21  Id.  661;  Kimg  ▼.  JTerr't  Adm*r,  22  Id.  777  and  note;  DmrU 
V.  Wilbowne,  20  Id  IH. 
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Smith  v.  Loyd. 

[U  LnOB,  512  ] 
WhKBI  UllTliER  DkBTOB  KOB  CaSDITOR  MaKS8  AfPUOATIOK  OV  PATlfXMT% 

the  law  will  make  the  application  according  to  the  justice  of  the  partio* 
nlar  case,  in  view  of  all  the  attendant  circnmstanoee. 

Bulb  Ooysbnino  Afplicatiov  ot  "Payvksth  bt  an  Attobnzt  to  a  client  ia 
not  the  same  as  that  which  governs  payments  by  a  debtor  to  a  creditor. 

Appuoation  shoxtld  bb  to  KzmfouisH  Dkbts  aocobdiko  to  Pbiouitt  of 
time,  in  cases  of  long-standing  aoooonts  where  debts  and  credits  are  oon* 
stantly  occurring  and  no  balances  are  stmck  otherwise  than  for  the  pur- 
pose of  making  rests. 

LoTD  employed  Smithy  an  attomey,  to  coUeot  debts  owing  ta 
the  former.  Smith  remitted  money  on  account  of  the  collec- 
tions at  different  times.  On  the  settlement,  the  parties  were 
anable  to  agree.  Loyd  brought  suit  for  an  accounting,  and  the 
court  referred  the  matter  to  a  commissioner.  Some  dispute 
arose  before  Uie  commissioner  on  questions  of  fact,  particularly 
the  justice  of  a  charge  to  Smith  of  a  debt  due  from  one  Bepass. 
From  Uie  report  it  appears  that  Uie  commissioner  charged 
Smith  with  the  original  debts  he  had  undertaken  to  collect  with 
interest,  and  credited  him  with  the  x>ajnients  upon  them  at  the 
date  when  made;  applying  the  payment  in  discharge  first  of  the 
interest  and  then  of  the  principal.  He  thus  ascertained  an 
aggregate  balance  of  principal  and  an  aggregate  of  interest  due, 
and  stated  the  account  as  in  the  ordinaiy  case  of  debtor  and 
creditor.  Smith  filed  many  exceptions  to  tlie  details  of  the  ac- 
count and  to  the  manner  of  making  up  the  entire  account. 
Brown,  chancellor,  sustained  some  of  the  exceptions  to  the  de* 
tails,  overruling  the  others,  and  tiie  report  was  reformed.    Smith 


Digitized  by 


Googk 


622  Smith  v.  Loy0  [Virginia^ 

filed  exceptions  to  ihe  reformed  report,  which  were  heard  before 
Chancellor  Tucker  and  overruled  by  him.  Smith  then  peti- 
tioned for  a  rehearing  on  the  ground  of  the^wrongful  applica- 
tion of  his  x)ayment8.  The  rehearing  was  denied,  and  Smith  ap- 
pealed. 

B.  C.  Stanardy  for  the  appellant. 

Nicholas  and  Bobinson,  contra. 

Allen,  J.  As  to  the  application  of  x)ayment8,  where  no 
specific  application  was  made  by  the  parties,  and  where  it  does 
not  appear  upon  what  claim  the  money  was  received,  generally 
8X)eaking,  the  debtor  has  the  right  to  make  the  application.  If 
he  fails  to  do  so,  the  creditor  having  different  debts,  may  make 
the  apx)lication  as  he  chooses.  These  are  familiar  and  well-set- 
tled rules.  But  where  neither  party  makes  the  application,  and 
the  question  is  referred  to  the  court,  upon  what  principle  is  the 
adjustment  to  be  made  ? 

According  to  the  civil  law,  the  presxmiable  intention  of  the 
debtor  was  resorted  to,  as  the  rule  to  determine  the  application: 
and  in  the  absence  of  any  express  declaration  by  either,  the  in- 
quiry was,  what  application  would  be  most  beneficial  to  the 
debtor?  In  England,  the  question  would  seem  to  be  still  un- 
settled. The  leading  cases  are  reviewed  by  the  master  of  the 
rolls  in  Clayton's  case,  1  Meriv.  605,  and  he  remarked,  "  that  the 
cases  set  up  two  conflicting  rules,  the  presumed  intention  of  the 
debtor,  which  in  some  instances  at  least,  is  to  govern,  and  the 
ex  post  facto  election  of  the  creditor,  which  in  other  instances  ia 
to  prevail;"  and  concluded  that  he  would  be  much  embarrassed 
were  the  point  necessarily  to  be  decided  in  that  case.  The  ques- 
tion has  arisen  in  several  cases  in  the  supreme  court  of  the 
United  States.  In  Field  v.  HoUand,  6  Cranch,  27,  that  court 
said,  that "  if  the  application  is  made  by  neither  party,  it  becomes 
the  duty  of  the  court,  and  in  its  exercise  a  sound  discretion  is 
to  be  exercised.  It  can  not  be  conceded  that  this  application  is 
to  be  made  in  a  manner  most  advantageous  to  the  debtor.  If 
neither  pariy  avails  himself  of  his  power,  and  it  devolves  on  the 
court,  it  would  seem  reasonable  that  an  equitable  application 
should  be  made.  And  it  being  equitable  that  the  whole  debt 
should  be  paid,  it  can  not  be  inequitable  to  extinguish  first 
tiiose  debts,  for  which  the  security  is  most  precarious."  And  in 
accordance  with  those  principles,  the  application  was  made  in  a 
manner  most  beneficial  to  the  creditor.  In  The  United  States  v. 
Kirhpatrick,  9  Wheat.  787,  the  court  said:   "If  both  parties 
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omit,  the  law  will  apply  the  payments  according  to  its  own 
noti'ons  of  justice."  And  in  that  case,  they  were  so  applied  aa 
to  operate  beneficiallj  to  Uie  sureties  of  the  debtor  and  against 
the  creditor.  The  same  proposition  is  laid  down  by  Justice 
Sto^y  in  UhUed  States  v.  WardweU,  5  Mason,  82.  11  neither 
party  makes  the  application,  the  law  will  adjust  it,  by  its  own 
notions  of  the  equity  and  justice  of  the  particular  case.  The 
point  has  not  been  decided  (so  far  as  I  can  discover)  in  Virginia. 
In  the  absence  of  any  express  authority,  I  incline  to  the  opin- 
ion, that  the  position  taken  by  Uie  supreme  court,  is,  upon  the 
whole,  the  best.  No  general  rule  applicable  to  every  case  could 
be  adopted  and  adhered  to,  without  producing  great  hardship. 
Men  keep  their  accounts  loosely:  scarcely  any  case  occurs,  which 
does  not  vary,  in  some  material  circumstances,  from  every  oUier 
case.  Justice  to  creditor,  or  debtor,  would  frequently  require 
exceptions  to  any  specific  rule  that  might  be  adopted;  and  these 
exceptions  would  multiply  with  the  ever- varying  dealings  and 
transactions  of  inflividuals,  until  at  length  the  rule  itself,  and 
Uie  particular  cases  in  which  it  could  apply,  would  become  ex- 
ceptions. If  Uie  parties,  having  the  power,  fail  to  use  it,  Uiey 
can  not  complain  that  the  law,  not  conforming  itself  to  the  pre- 
sumed intentions  of  either,  makes  iiie  application  according  to 
the  justice  of  the  particular  case,  in  view  of  all  the  circumstances 
attending  it. 

How  should  the  x>ayment8  .have  been  applied,  so  as  to  have 
done  justice  to  the  x>artie8  in  the  case  before  us?  The  mode 
adopted  is  most  favorable  to  the  creditor.  A  number  of  claims 
were  added  together,  interest  computed  on  the  principal  of  each, 
and  iiie  credits  applied,  first  to  liquidate  this  interest.  In  this 
instance,  the  rule  adopted  must  operate  injuriously  to  the 
debtor.  For  the  debts  so  added  together,  appear,  in  most  in- 
stances, not  to  have  been  collected  when  charged  to  the  attorney. 
The  debtors  when  they  did  make  payments  to  him,  would,  in 
most  cases,  x>ay  a  part,  and  in  some,  the  whole,  of  the  claims. 
Every  such  payment  would  therefore  reduce  the  amount  upon 
which  the  attorney  could  collect  interest.  If  when  he  makes 
payment  to  his  client,  the  credit  is  applied  to  the  aggregate  of 
interest  accruing  on  many  claims,  the  whole  of  the  principal  is 
an  interest-bearing  fund  against  him,  whilst  he  receives  interest 
but  upon  a  portion  of  the  principal  from  the  original  debtors. 
By  this  operation,  the  client  receives  more  than  his  attorney 
could  collect.  Even  if  the  precise  period  at  which  all  the  claims 
were  collected  could  be  ascertained  with  absolute  certainty,  it 
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seems  to  me  this  mode  of  application  should  not  be  adopted, 
where  the  relation  of  attorney  and  client  exists;  though  as  be- 
tween ordinary  debtor  and  creditor,  it  may  be  right  to  apply  the 
credit  first  to  the  interest  of  the  debt.  In  this  case,  the  attor- 
ney was  not  the  original  debtor;  but  the  effect  of  the  mode 
adopted  in  stating  the  account,  is*  to  substitute  him  as  the  debtor 
of  his  client  in  the  place  of  the  original  debtors,  and  by  a  con- 
solidation of  the  debts  to  improve  the  condition  of  the  creditor. 
It  is  true,  that  when  he  receiyes  it,  he  holds  the  money  of  his 
client  in  his  hands.  But  he  should  not  be  subjected  to  the  rule 
which  applies  between  ordinary  debtor  and  creditor,  unless  a 
disposition  is  manifested  to  appropriate  the  money  of  the  client 
to  his  own  use. 

The  application  made  by  the  report  conflicts  with  anoth^  rule 
established  by  the  cases  above  cited;  and  that  is,  that  in  cases  of 
long-standing  accounts,  where  debits  and  credits  are  constantly 
occurring,  and  no  balances  are  struck  otherwise  than  for  mere 
purposes  of  making  rests,  Uie  x)ayments  ought  to  be  applied  to 
extinguish  the  debts  according  to  priority  of  time.  In  this  case, 
no  regular  account  was  made  out  between  the  parties:  but  that 
does  not  affect  the  principle.  The  matter  rested  in  account; 
there  were  debits  on  one  side  for  claims  collected,  credits  on  the 
oUier  for  money  paid.  These  claims  on  either  side,  must  be 
brought  into  the  account  whenever  it  is  adjusted.  And  this 
principle,  recognized  by  all  the  cases,  must  govern  the  applica- 
tion of  the  payments.  For  that,  it  is  held,  is  the  legal  result 
of  carrying  the  credits  into  the  general  account.  I  think,  there- 
fore, that  upon  iiie  justice  of  the  case,  as  well  as  upon  author- 
ity, the  credits,  in  this  instance,  should  have  been  applied  to  the 
items  charged,  according  to  prioriiy  of  time;  and  that  the 
exception  of  the  defendfioit  to  the  mode  of  stating  the  accoimt 
was  well  taken  and  should  have  been  sustained. 

I  am  therefore  of  opinion,  that  the  decree  should  be  reversed. 
That  the  defendant's  exception  to  the  charge  against  him  for 
the  debt  of  Baspass,  should  be  sustained.  That  the  cause  be 
remanded,  in  order  that  the  accoimts  may  be  recommitted  with 
instructions  to  charge  the  defendant  with  Uie  claims  at  the  time 
the  same  were  collected  by  him,  taking  the  period  up  to  which 
the  defendant,  in  the  account  flled  witli  his  answer,  has  calcu- 
lated interest  upon  them,  as  the  period  of  collection,  where  the 
contrary  is  not  shown:  if  the  account  so  filed  by  him  omits  any 
claim  which  he  has  collected,  and  there  is  no  evidence  of  the 
time  of  payment,  to  charge  it  to  the  defendant,  within  a  reason- 
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able  time  for  collection  after  it  was  placed  in  his  hands;  and  if 
it  does  not  appear  when  the  money  was  x>aid,  or  the  claim 
placed  in  his  hands,  then  he  should  be  charged  with  it  within  a 
reasonable  time  for  collection  after  it  became  due.  That  the 
commissioner  ascertain  the  amount  of  each  claim,  including 
principal  and  interest,  when  collected,  or  when  chargeable  to 
the  defendant;  and  after  deducting  five  per  cent,  for  commis- 
sion, calculate  interest  upon  the  whole  amount  of  Ihe  claim 
against  the  defendant,  allowing  in  each  case  four  months  for 
Ihe  defendant  to  make  remittances;  and  that  he  apply  the  pay- 
ments, where  no  specific  application  was  made  by  Ihe  parties, 
and  it  does  not  apx>ear  upon  what  claim  they  were  received  by 
the  defendant,  to  the  items  as  they  are  charged  in  the  account 
in  the  order  of  time  in  which  they  stand  charged,  applying  the 
credits,  first  to  the  extinguishment  of  the  interest,  and  the  resi- 
due to  the  principal  of  such  item. 

The  other  judges  concurred.     Decree  reversed,  and  cause  re- 
manded, etc. 

TucKEB,  P.,  and  Stanabd,  J.,  absent. 

Application  ot  Patments. — ^The  geDend  ralo  of  law  is,  that  a  person  in- 
debted to  another  on  dififerent  demands,  upon  making  a  payment,  may  apply 
it  to  any  demand  he  pleases;  and  if  the  debtor  fails  to  do  so,  the  creditor  may 
appropriate  the  payment  as  he  pleases:  Brady  v.  Hill,  13  Am.  Dec.  503;  Baker  y. 
Stackpoole,  18  Id.  608;  Burks  v.  Albert,  20  Id.  209;  Vicary  v.  Moore,  27  Id. 
323;  but  if  the  demands  are  not  of  equal  dignity,  one  debt  bearing  interest 
and  the  other  not,  the  payment  shall  be  directed  to  that  bearing  interest: 
Bacon  v.  Broum,  4  Id.  640;  nor  can  a  creditor  apply  to  items  not  recoverable: 
Sellick  V.  MwMon,  16  Id.  689;  nor  retain  payment  to  apply  it  on  future  de- 
mands: Bakery,  StackpooU,  18  Id.  508;  when  neither  party  makes  application, 
the  law  will  apply  the  payment:  Marker  v.  Conrad,  14  Id.  691;  Baker  v. 
StackpooU,  18  Id.  508;  Burks  v.  Albert,  20  Id.  209;  WhUe  v.  TrumbuU,  29  Id 
687. 


CliAKKB    V.   CUBTIS. 

[11  LxXOH,  559.] 

Objection  that  Pajitt  was  Improperlt  Joined  in  Bill  for  specific  execution 
of  a  contract  of  sale,  and  that  the  bill  ought  to  be  dismissed  as  to  him,  if 
premature  where  there  was  not  a  final  decree  in  the  cause. 

Spetitio  Execution  of  Ck)NTRACT  fob  Sals  of  Real  and  Pebsonal 
Propkbty  for  lump  sum  will  be  decreed. 

Whebb  Deed  is  not  to  be  Executed  till  Payment  is  made  in  a  contract 
for  the  sale  of  real  and  personal  estate,  the  vendor  has  a  lien  on  all  the 
property  for  the  purchase  price.    Stanabd,  J.,  dissented  as  to  the  lien  on 
the  personalty. 
▲m.  Dbo.  Vol.  XXXVII-40 
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Vendob  mat  Follow  Pebsonaltt  into  Hakdb  ov  Thibd  Pkbsons  to 

whom  vendee  has  sold  it  pendente  lite  in  such  a  case. 
Vendee  Claimino  Set-off  against  Pubchase  P&iob  on  aoconnt  of  claims 

held  against  the  vendor,  the  account  shoald  be  sent  to  a  conmiiasioner  if 

the  evidence  justifies  it. 

Appeal  from  the  circuit  superior  court  of  Gloucester  from  a 
decree  upon  a  bill  for  the  specific  execution  of  a  contract  of  sale. 
C.  Curtis  contracted  to  sell  the  property  in  question  to  B.  Cur- 
tis, Fitzhugh,  and  Clarke,  joint  purchasers,  and  by  the  mem- 
orandum of  the  agreement  the  price  was  to  be  paid  when  he  gave 
Uie  parties  a  ''  deed  of  said  estate,  and  a  bill  of  sale  of  the  per^ 
sonal  effects."  The  terms  of  x>a7ment  were  agreed  upon  by 
parol,  but  by  Uie  time  \he  first  installment  was  due,  B.  Curtis 
and  Fitzhugh  tired  of  the  bargain,  whereupon  Clarke  agreed  to 
become  the  sole  pturchaser,  and  C.  Curtis  agreed  to  sell  the 
property  to  him  upon  substantially  Uie  same  terms  as  before,  the 
difference  being  only  that  the  term  of  credit  was  lengthened. 
In  pursuance  of  this  new  arrangement,  a  second  agreement  was 
drawn  up  by  Curtis,  setting  forth  the  fact  of  Uie  withdrawal, 
and  stipulating  to  give  Clarke  a  deed  whenever  he  should  make 
Uie  x>ayments  agreed  upon.  Clarke  x>aid  a  portion  of  the  first 
installment  before  it  was  due,  and  continued  in  possession,  the 
land  having  been  delivered  under  the  first  agreement.  Clarke 
refused  to  x>ay  the  first  installment  when  it  became  due,  unless 
Curtis  should  execute  him  a  deed,  and  claimed  a  set-off  on  the 
strength  of  certain  claims  he  held  against  Curtis,  which  Curtis 
refused  to  allow.  Curtis  then  exhibited  his  bill,  setting  forth 
these  facts,  and  also  that  the  land  was  chiefly  valuable  as  timber 
land,  and  that  it  was  in  danger  of  being  rendered  valueless  on 
accotmt  of  Uie  cutting  of  the  timber  by  Clarke.  The  bill  prayed 
an  injimction  to  restrain  Clarke,  and  Fitzhugh,  his  agent,  from 
cutting  more  timber  or  removing  that  already  cut,  and  also  a 
specific  execution  of  the  contract  by  Clarke,  or  in  lieu  Uiereof  a 
sale  of  the  whole  property  to  pay  the  debt.  The  injunction  was 
awarded.  Clarke,  in  his  answer,  insisted  upon  his  right  to  a 
set-off,  and  denied  endangering  the  premises.  Afterwards  Cur- 
tis, by  leave  of  the  court,  filed  an  amended  bill,  ]c  raying  an  in- 
junction to  restrain  Clarke  and  Fitzhugh  from  disposing  of  the 
chattels  on  the  farm.  The  injunction  was  awarde<l.  Clarke,  in 
his  answer  to  the  amended  bill,  said  he  had  sold  the  personal 
property.  It  appeared  that  the  sale  was  subsequent  to  the  filing 
of  Curtis'  original  bill.  Fitzhugh  answered  that  he  had  no  in- 
terest in  the  property  in  controversy;  that  he  had  held  the  prop- 
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ertj  as  agent  for  Clarke  until  Uie  sale  thereof ,  and  that  after  the 
sale  he  held  tiie  property  as  agent  for  Clarke's  vendees.  Curtis 
then  £led  a  supplemental  bill,  making  Clarke's  vendees  parties, 
with  a  view  to  charging  Ihe  personal  property  for  the  purchase 
money.  The  vendees  never  answered  the  bill,  and  it  did  not 
appear  that  any  process  to  bring  them  before  the  court  was  sued 
out.  Evidence  was  adduced  to  prove  that  Clarke  had  sufficient 
property  besides  the  farm  to  pay  the  purchase  money,  and  that 
Curtis  knew  this.  There  was  no  distinct  proof  of  the  items  of 
set-off  except  enough  to  show  that  some  of  them  might  be  just. 
The  court,  on  motion  of  the  plaintiff,  ordered  that  the  chattels 
which  had  been  sold  and  the  wood  already  cut  should  be  sold 
by  a  commissioner,  at  auction,  on  a  six  months'  credit,  the  com- 
missioner to  take  bonds  for  Ihe  proceeds,  and  to  hold  the  same 
subject  to  the  order  of  Ihe  court.  When  the  cause  came  on  for 
hearing,  the  court  decided  that  according  to  the  agreement,  Cur- 
tis retained  a  lien  upon  all  Ihe  property  sold,  and  that  the  sale 
by  Clarke  of  the  property  did  not  divest  the  lien,  as  it  was  made 
pendente  lite.  That  as  Clarke  had  not  shown  himself  entitled  to 
the  claims  by  way  of  set-off,  a  reference  to  a  commissioner  was 
not  granted.  The  court  decreed  Clarke  to  x)ay  the  balance  of 
the  purchase  money,  and  in  default  thereof,  the  property  to  be 
sold  by  commissioners  on  due  notice,  at  public  auction,  to  the 
highest  bidder,  the  proceeds  to  be  applied  in  jx^jnient  of  the 
debt,  and  the  residue,  if  any,  to  be  paid  to  Clarke.  The  de- 
fendants appealed. 

Daniel^  for  the  appellants. 

Bobinsony  ctmtra. 

TuoKBB,  P.  Various  objections  have  been  made  to  this  decree, 
of  which  I  shall  proceed  to  dispose  as  succinctly  as  may  be. 

1.  On  the  part  of  Fitzhugh,  it  is  contended  that  he  was  orig- 
inally improperly  made  a  party,  and  that  the  bill  as  to  him 
ought  to  have  been  dismissed.  This  objection  is  premature,  as 
there  is  not  yet  a  final  decree  in  the  cause.  Until  such  decree 
be  rendered,  the  plaintiff  may  go  on  with  his  proofs,  and  perad- 
venture  establish  some  ground  of  charge  against  him.  In  the 
present  state  of  the  record,  I  am  by  no  means  satisfied  that  he 
was  improperly  made  a  party,  for  he  seems  to  have  been  an 
active  agent  in  cutting  timber  and  wasting  the  premises;  and  he 
may,  perhaps,  be  made  chargeable  for  the  eloigning  of  the  per* 
Bonal  property  between  the  execution  of  the  first  and  second 
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contracts.    The  uncertainty  as  to  his  age  does  not  permit  us  to 
say  how  far  he  may  or  may  not  be  bound. 

2.  It  is  objected,  "  that  no  specific  execution  of  a  sale  of  per- 
sonal property  can  be  enforced;  and  that  no  lien  on  the  personal 
property  for  the  purchase  money  exists,  especially  when  money 
has  been  paid  by  the  purchaser,  the  possession  deliyered  to  him, 
and  he  is  solvent."  As  to  the  first:  the  contract  being  for  the 
sale  of  real  and  personal  estate  together  for  a  lumping  price,  the 
specific  execution  can  not  be  decreed  as  to  the  real  estate  alone; 
and  as  there  is  clearly  jurisdiction  as  to  that,  it  must  carry  with 
it  jurisdiction  as  to  the  personalty  also.  As  to  the  second  point: 
it  is  unimportant  whether  or  not  an  implied  lien  exists,  for  in 
this  case  there  is  ample  evidence  that  Clarke  was  not  to  have  a 
title  tmtil  the  purchase  money  was  paid.  This  is  obvious,  both 
imder  the  first  and  second  contracts.  By  the  first  contract,  in- 
deed, which  is  very  loosely  worded,  it  is  said,  that  the  price  was 
to  be  paid  ''  when  a  deed  should  be  made.''  But  the  parties  cer- 
tainly did  not  design  this  as  fixing  the  time  of  x)ayment.  For 
the  vendees  would  not  have  been  willing  to  pay  up  tlie  cash  the 
day  after  the  contract,  if  a  deed  had  then  been  tendered.  Both 
parties  contemplated  a  credit,  and  bonds  were  accordingly  given 
for  two  installments,  payable  in  January,  1838,  and  June,  1839. 
Here  then  was  a  definite  time  appointed  for  payment,  and  no 
fixed  time  for  making  the  deed;  and  where  that  is  the  case,  the 
latter  is  not  a  precedent  condition  to  the  former:  Bailey  v.  Clay, 
4  Band.  346.  Besides  it  is  clear,  that  by  this  contract,  the  de- 
livery of  the  possession  of  the  personal  property,  was  not  de- 
signed to  operate  to  convey  the  title,  as  it  is  provided  expressly, 
that  it  was  to-  be  conveyed  by  bill  of  sale.  Under  the  second 
contract  the  retention  of  title  is  plain.  Curtis  agreed  to  execute 
a  deed  for  the  property  to  Clarke  '*  whenever  he  should  make 
the  x)ayments  they  should  agree  on."  He  was  not  then  to  have 
the  property  till  he  paid  the  money.  A  lien,  therefore,  clearly 
existed,  and  as  to  Clarke  the  sale  was  properly  directed. 

3.  It  is  objected,  that  Colton  &  Clarke  had  purchased  the 
property,  and  the  plaintiff  has  not  proceeded  regularly  aa  to 
them.  That  is  nothing  to  Clarke;  it  does  no  injury  to  him.  He 
violated  good  faith  by  attempting  to  sell  to  Colton  &  Clarke, 
when  no  bill  of  sale  had  been  made  to  him  as  the  contract  pro- 
vided for.  I  say  attempting;  for  it  may  admit  of  question, 
whether,  as  the  goods  were  still  left  at  Perton,  a  constructive 
change  of  possession  should  be  implied,  against  the  rights  of 
Curtis,  from  the  mere  order  to  deliver  them. 
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4.  It  is  objected,  that  the  court  has  refused  Clarke  credit  be- 
yond his  x>a7nient  of  one  thousand  dollars.  I  think  it  properly 
did  so,  upon  the  evidence  in  the  case:  yet  there  was  enough  in 
the  evidence  to  justify  sending  the  account  to  a  commissioner. 
The  failure  to  direct  an  account  was  therefore  an  error.  So 
also  was  the  omission  to  apply  the  proceeds  of  sale  of  the  per- 
sonalty to  the  discharge  of  the  purchase  money  pro  tanto. 

There  is  a  further  error,  in  directing  a  sale  of  the  lands  with- 
out having  required  a  proi>er  deed  to  be  previously  executed  by 
Curtis  and  wife,  since  a  sale  under  such  circumstances  might 
have  led  to  a  sacrifice. 

I  think,  too,  the  sale  should  have  been  for  only  one  half  cash, 
and  the  other  half  on  a  credit  of  twelve  months.  And  the  com- 
missioners should  have  been  directed  to  report  their  proceedings 
to  the  court  for  its  confirmation,  instead  of  paying  over  the  pur- 
chase money  without  the  previous  ratification  of  the  sale. 

For  these  errors,  the  decree  must  be  reversed  and  the  cause 
sent  back  for  further  proceedings,  according  to  the  principles 
here  declared. 

I  have  omitted  to  observe,  that  the  decree  in  this  case,  though 
apparently  founded  upon  the  original,  instead  of  the  substituted 
contract,  is  substantially  correct;  since  the  price  was  identical 
in  both,  and  though  the  time  of  paying  Uie  first  installment  was 
varied,  no  change  was  made  as  to  the  time  from  which  it  was  to 
bear  interest.  The  amoimt  due,  therefore,  would  be  the  same 
under  both. 

Bbookb,  Cabell,  and  Allen,  JJ.,  concurred. 

Stamabd,  J.  This  case  is,  in  my  opinion,  a  fit  one  for  relief 
in  equity.  The  circumstance  that  the  contract  sought  to  be 
carried  into  specific  execution,  embraced  personal  as  well  as 
real  estate,  does  not  preclude  the  court  of  equiiy  from  giving 
such  relief.  The  principle  on  which  that  jurisdiction  is  exer- 
cised, does  not  depend  on  the  subject  of  Uie  contract  being  real 
or  personal,  but  on  the  adequacy  of  the  remedy  at  law  to  give 
full  and  efiectual  relief.  When  the  subject  of  the  contract  is 
real  estate,  generally,  if  not  universally,  such  full  and  efiectual 
relief  can  be  obtained  in  a  court  of  equity  only:  whereas,  when 
the  subject  is  personalty,  damages  at  law,  in  general,  will  afford 
the  party  injured  adequate  redress;  but  when  this  is  not  so, 
equity  has  jurisdiction  to  enforce  specific  execution  of  a  con* 
tract  for  personalty,  on  the  same  principle  on  which  the  exercise 
of  such  jurisdiction,  when  the  subject  of  the  contract  is  realty, 
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is  vindicated.  Where  (as  in  the  present  case)  the  sabjeot  of 
the  contract  of  sale  is  mixed  of  real  and  personal  estate,  and  a 
gross  price  to  be  paid,  Ihe  jurisdiction  is  free  from  all  reason- 
able doubt.  Had  the  purchaser  brought  his  suit  for  specific 
performance,  there  could  not  have  been  a  doubt  of  the  jurisdic- 
tion: for  he,  certainly,  had  not  an  adequate  remedy  at  law.  It 
is  true  he  had  possession  of  the  personalty;  but  on  that  no  sep- 
arate value  had  been  fixed  by  the  parties.  They,  probably,  made 
very  different  estimates  of  the  value  of  it;  and  the  consequence 
would  be,  if  he  were  driven  to  a  suit  at  law  for  damages  for  the 
failure  of  tiie  vendor  to  convey,  that  he  would  be  exposed  to  a 
claim  for  the  estimated  profits  of  the  land  which  he  had  re- 
ceived and  held  as  his  own,  and,  in  effect,  made  chargeable  with 
an  estimated  value  of  the  personal  property,  which  might  be 
equally  at  variance  wilh  the  estimates  of  both  contracting  parties. 
Now,  no  principle  is  better  settled  than  that  the  right  to  call  for 
specific  execution  of  a  contract  is  reciprocal;  when  one  of  the 
contracting  parties  may  call  for  specific  execution,  the  other  may 
too.  In  this  case,  the  vendor's  right  to  the  aid  of  the  court  for 
specific  execution,  is  vindicated  by  the  further  consideration 
that  the  circumstances  of  the  case  made  it  peculiarly  fit  for  that 
jurisdiction.  It  is  the  case  of  a  contract  for  land,  of  which 
there  had  been  part  performance,  by  surrender  of  possession, 
and  payment  of  a  portion  of  the  purchase  money;  and  where, 
in  respect  to  the  separate  contract  of  Clarke,  tiie  purchaser  in 
possession,  there  was  no  note  in  writing  signed  by  him;  and  in 
respect  to  the  first  contract,  the  obligation  of  the  three  first  pur- 
chasers had  been  canceled,  and  no  remedy  remained  for  the 
vendor  against  those  parties  as  obligors.  In  such  a  case,  the 
remedy  at  law  was  not  only  inadequate,  but  at  best  precarious 
and  doubtful. 

The  vendor  having  properly  resorted  to  equity  for  relief,  what 
is  iiie  extent  of  his  claim  ?  The  measure  of  Clarke's  responsibil- 
ity as  to  amount,  is  the  purchase  money  which  was.  to  be  paid 
under  the  first  contract;  namely,  six  thousand  five  hundred  and 
eighty-one  dollars,  with  interest  from  the  first  of  January,  1838, 
and  six  thousand  five  hundred  dollars,  with  interest  from  the 
first  of  Jime,  1839.  That  Curtis  was  to  receive  from  Clarke, 
under  the  second  contract,  as  much  as  he  was  entitled  to  claim 
under  the  first  contract,  and  that  the  only  variation  from  the 
first  contract  was  a  change,  not  in  the  amount  of  purchase 
money  but  in  tiie  time  of  making  the  first  payment,  is  satis- 
factorily established  by  the  parol  evidence,  by  the  written  en- 
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gagement  wliich  Clarke  took  from  Curtis  to  convey  the  prop- 
erty to  him  when  the  jxtynients  should  be  made,  and  the  fact 
distinctly  stated  in  CMrke's  answer,  that  Curtis  was  willing  to 
cancel  the  first  contract  altogether,  and  Clarke  insisted  on  it. 
It  is  not  to  be  credited,  that  Curtis  would  be  willing  to  cancel 
a  contract  on  which  Clarke  and  two  others  were  bound  to  him, 
in  order  that  he  might  make  a  sale  to  Clarke  alone  for  a  smaller 
price,  while  Clarke  was  insisting  on  the  contract  by  which  he 
and  two  others  were  bound  for  a  larger  price.  The  decree  is 
clearly  right  in  this  particular. 

The  opinion  I  have  expressed  places  the  right  of  the  vendor 
to  relief  in  equity  on  a  foundation,  of  which  his  retention  of  a 
lien  on  the  personal  property  for  the  purchase  money  forms  no 
part.  I  am  strongly  inclined  to  think,  that  no  such  lien  re- 
mained: that  the  delivery  of  the  personal  property,  and  the  exe- 
cution of  the  bonds  by  the  purchasers  under  the  first  contract, 
passed  the  full  property  in  that  x>&rt  of  the  subject  to  them, 
without  any  further  act,  and  no  lien  upon  it  for  the  purchase 
money  existed  after  the  title  in  and  possession  of  it  had  passed 
to  the  purchasers.  The  new  contract  made  no  change  in  this 
respect.  It  only  converted  the  joint  title  in  and  possession  of 
the  personalty,  before  held  by  Clarke  in  common  with  the  other 
original  joint  purchasers,  into  the  sole  title  and  possession  of 
Clarke,  and  the  joint  responsibility  of  the  original  joint  pur- 
chasers into  a  sole  responsibility  of  him  alone.  But  upon  this 
point,  my  brethren  hold  a  different  opinion,  and  I  readily  ac- 
quiesce.   .As  to  all  the  other  points,  I  concur  with  them. 

The  decree  of  this  court  declared,  that  the  appellee  Curtis 
properly  sought  and  was  entitled  to  relief  in  a  court  of  equity, 
and  that  the  measure  of  his  claim,  under  the  contract  by  which 
the  appellant  Clarke  was  substituted  as  sole  purchaser,  in  place 
of  him  and  his  associates  in  the  original  contract,  was  the 
amotmt  stipulated  to  be  paid  by  the  original  contract,  viz. :  the 
sum  of  six  thousand  five  hundred  and  eighty-one  dollars,  with 
interest  from  the  first  of  January,  1838,  and  six  thousand  five 
himdred  dollars,  payable  on  the  first  of  Jime,  1839.  That  the 
whole  subject  purchased,  real  and  personal,  remained  in  the 
hands  of  the  appellant  Clarke,  chargeable  with  the  purchase 
money;  and  though  the  precise  date  at  which  a  part  of  the  first 
mentioned  simi  of  six  thousand  five  hundred  and  eighty-one  dol- 
lars was  payable,  is  not  ascertained,  yet  that  part  with  interest 
thereon  from  the  first  of  January,  1838,  together  with  the  rest 
of  the  purchase  money,  was  due  and  payable  at  least  as  early  as 
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the  first  of  June,  1839.  That  the  court  below  erred  in  decreeing 
the  sale  of  the  personal  properly,  on  the  mere  motion  of  the  ap- 
pellee, before  the  case  was  heard  and  hid  title  to  reliel  adjudi- 
cated, and  before  the  amoimt  of  iiie  lien  thereon  had  been  ascer- 
tained by  a  liquidation  of  the  appellee's  claim;  and  if  that 
decree  had  not  been  executed,  and  the  property  sold  imder  it, 
and  in  all  probability  dispersed,  it  would  be  proi>er  to  reyerse 
that  order,  annul  the  sale  under  it,  and  order  the  restitution  of 
the  properly;  but  as  such  a  measure  would  afford  the  appellant 
Clarke,  or  those  entitled  to  the  properly,  no  adequate  redress,  the 
appellee  should  be  held  accountable  for  the  amount  of  the  sales, 
he  taking  the  benefit  thereof,  and  his  accountabilily  therefor 
credited,  whether  the  proceeds  of  the  sales  be  collected  or  not, 
against  the  purchase  money  due  from  the  appellant  Clarke  on 
the  contract,  imless  in  the  further  progress  of  the  case,  the  title 
of  Colton  &  Clarke  to  the  properly  sold  under  the  said  order 
should  be  asserted  and  sustained.  That  before  the  court  should 
have  decreed  the  payment  of  the  purchase  money,  the  just  bal- 
ance thereof  should  have  been  liquidated,  by  an  account  in 
which  the  appellant  Clarke  should  have  credit  (on  the  condition 
above  expressed)  for  the  amount  of  Ihe  sales  of  the  personal 
properly  under  the  said  order,  and  such  other  discoimts,  pay- 
ments, or  set-offs,  as  he  might  show  himself  entitled  to.  And 
that  when  the  balance  due  of  the  purchase  money  should  ha^e 
been  so  ascertained,  the  court  should  have  decreed,  that  the  ap- 
pellee should  prepare  and  tender  a  conveyance  with  general 
warranty  from  himself  and  wife  to  the  appellant  Clarke;  and  if  he, 
on  such  tender,  should  pay  the  balance  of  the  purchase  money, 
then  the  conveyance  should  be  delivered;  and  if  he  should  not 
pay  it,  then  the  conveyance  should  be  deposited  with  the  clerk 
of  the  court,  to  be  delivered  to  Clarke,  should  he  pay  the  said 
balance  of  purchase  money  before  the  sale  of  the  land  embraced 
by  the  contract,  or  to  be  held  for  the  use  of  the  purchaser  under 
the  decree  of  the  court;  and  on  such  default  of  payment  by  the 
appellant  Clarke  on  the  tender  of  the  deed,  it  should  be  further 
decreed  that  the  said  appellant  -pskj  to  the  appellee  Ihe  balance 
ascertained  as  aforesaid,  and  that  Ihe  land  embraced  by  the  con- 
tract should  be  sold  on  reasonable  notice,  on  the  terms  that  the 
purchaser  pay  one  half  of  the  purchase  money  in  cash,  and  the 
other  in  twelve  months,  the  title  to  be  retained  as  a  security 
therefor,  and  the  land  subject  to  resale  tmder  the  further  decree 
of  the  court,  to  raise  the  amount  of  the  credit  installment  in  de- 
fault of  the  payment  thereof.    Therefore,  the  decree,  so  far  as 
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it  conflioted  with  the  principles  here  declared,  was  reversed,  and 
iQ  all  things  else  afiSrmed;  and  the  cause  was  remanded  to  the 
circuit  superior  court  to  be  further  proceeded  in  according  to 
the  principles  here  declared. 

Spsomo  Pertormanob  ot  CoNraAors.— For  a  thorough  disoasrion  of  this 
■abject  see  the  notes  to  Seymour  v.  Dtlaineeyt  15  Am.  Dec.  299;  AnAermm  v. 
Orten,  23  Id.  423;  Atwood  v.  Coth,  26  Id.  661;  see  also  Saltnuurah  ▼.  Beene^ 
30  Id.  525;  Hays  v.  HaU,  Id.  530;  WeUs  v.  Smith,  31  Id.  274;  Btf.  ProL 
Dutch  Church  v.  MoU,  32  Id.  613;  Clark  v.  Seirer,  Id.  746;  Bass  ▼.  Mayor  qf 
KaalivUU^  33  Id.  154;  HerrtngUm  v.  Hubbard^  Id.  426;  Bogerg  ▼.  Saunders, 
Id.  635;  Ciark  v.  Flint,  Id.  733;  Lewis  v.  Woods,  34  Id.  110;  Patterson  ▼. 
Martz,  Id.  474. 

Vendob's  Lizk. — ^The  vendor's  lien  on  realty  Ib  a  doctrine  of  equity  bor^ 
rowed  from  the  civil  law,  and  is  not  a  rule  of  the  ancient  common  law: 
Lupin  V.  Marie,  21  Am.  Dec.  256;  the  doctrine  should  not  be  extended  be- 
yond its  proper  limits,  and  ought  not  to  apply  where  it  is  evident  the  parties 
never  intended  to  apply  it:  Moore  v.  Holcombe,  24  Id.  683.  The  vendor  has 
a  lien  on  real  estate  for  the  purchase  money:  Lagow  v.  BadoUet,  12  Id.  258; 
ScoU  V.  McMillen,  13  Id.  239;  THeman  v.  Beam,  15  Id.  557;  Lupin  v.  Marie, 
21  Id.  256;  and  he  has  a  lien  on  goods  sold  when  thoy  are  to  be  paid  for  on 
delivery:  Palmer  v.  Hand,  7  Id.  392;  and  while  the  goods  are  in  possession 
of  the  vendor:  Hobson  v.  Davidson,  13  Id.  294  (though  see  Lupin  v.  Marie, 
21  Id.  256).  In  James  v.  Bird's  Adm'r,  31  Id.  668,  it  was  held  that  the 
vendor  of  personal  property  had  no  equitable  lien  thereon  for  the  price,  even 
while  the  property  remained  in  the  vendee's  hands.  For  a  discussion  of  the 
snbjeot  of  attorneys'  liens,  see  note  to  Andrews  v.  Morse,  31  Id.  752. 


AbMISTBAD  v.   GoMMOFWEAI/m. 

[11  Lbiob,687.] 

Fabtt  is  LfOOMPKTENT  TO  SiT  AS  JxTBOR  who  has  formed  and  expressed 
a  decided  opinion  as  to  the  guilt  or  innocence  of  the  prisoner. 

Whsbb  Pabtt  Fobmsd  and  Ezpbissed  a  Decided  Opinion  as  to  the 
prisoner's  guilt,  from  a  conversation  with  the  prosecuting  witness,  he  it 
incompetent  to  sit  as  a  juror. 

Ebbob  from  the  circuit  superior  court  of  Henrico  county. 
Armistead  was  indicted  for  stealing  a  horse  from  Howard.  In 
impaneling  the  jury,  one  Shook  was  called,  and  on  examina- 
tion as  to  his  qualifications  stated  that  he  had  had  a  conversa- 
tion with  Howard  concerning  the  theft,  shortly  after  it  was  com- 
mitted; Uiat  from  what  Howard  had  said  he  had  formed  and 
expressed  a  decided  opinion  as  to  the  prisoner's  guilt.  He 
further  said  that  he  had  a  high  opinion  of  the  veracity  of  the 
witness,  but  that  the  opinion  he  had  formed  would  yield  to  the 
evidence;  that  he  would  try  Uie  case  by  the  evidence  and  could 
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give  the  prisoner  a  fair  trial,  and  that  he  had  no  prejudice 
against  him.  The  prisoner  challenged  the  juror  for  favor,  but 
the  court  overruled  the  objection  and  said  the  juror  must  be 
accepted  or  challenged  peremptonlj.     The  prisoner  excepted. 

Lyons  and  Scott,  for  the  prisoner. 

Baxter,  aUomey general,  contra. 

By  Court,  Scott,  J.  It  was  correctly  remarked  by  the  attor- 
ney-general, that  it  is  not  easy  to  lay  down  a  rule  which  can  be 
applied  with  certainty  to  every  case  that  may  arise.  Such  ore 
the  number  and  variety  of  the  shades  of  opinion,  from  a  alight 
and  evanescent  impression  to  the  firmest  and  most  deeply  rooted 
conviction,  that  though  the  extremes  may  be  readily  discerned, 
it  is  often  difficult  to  determine,  where  the  impression  that  will 
not  bias  the  judgment,  deepens  into  an  opinion  which  will  turn 
the  scale  in  a  doubtful  case.  Nevertheless,  it  is  proper  that 
the  court,  in  deciding  a  case  before  it,  should  not  cont&nt  itself 
with  acting  on  the  peculiar  circumstances  of  that  case,  and  leave 
others,  not  identical  with  it  in  all  their  features,  to  stand  upon 
their  own  insulated  grounds,  but  should  look  for  principles, 
and  adopt  such  as  may  conduce  to  the  great  end  proposed  in 
the  selection  of  men  to  pass  upon  the  liberty  or  the  life  of  the 
citizen,  who  (in  the  language  of  the  law)  should  '/  stand  indif- 
ferent as  they  stand  tmswom."  To  adopt  such  principles  is  to 
establish  rules;  and  it  is  certainly  desirable,  that  they  should  be 
as  general  as  the  nature  of  the  subject  will  admit.  This  the 
court  attempted  to  do  in  Osiander^s  case,  3  Leigh,  780  [24  Am. 
Dec.  693].  The  criticism  upon  the  language  there  employed, 
and  the  attempt  to  substitute  other  terms  in  defining  the  char- 
acter of  the  opinion  which  should  disqualify  a  juror,  has  not 
satisfied  us  that  the  definition  attempted  by  the  court  in  that 
case  is  not  as  precise  and  accurate,  and  as  easily  applied  in  prac- 
tice, as  any  we  can  now  give. 

It  was  tliere  said,  that  a  person  who  has  formed  and  expressed 
a  decided  opinion,  that  the  accused  is  guilty  or  innocent  of  the 
offense  for  which  he  is  about  to  be  tried,  is  unfit  to  sit  upon  the 
trial. 

It  is  supposed  that  there  is  difficulty  in  ascertaining  the  true 
meaning  of  the  term  ''decided,"  when  applied  to  opinion. 
When  the  question  of  the  truth  or  falsehood  of  a  proposition  is 
presented  to  the  mind,  the  wise  and  discreet  examine,  reflect, 
deliberate;  and  then,  and  not  till  then,  decide.  Some  examine 
with  more  x)atience  and  perseverance,  and  reflect  more  pro* 
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foundlj  than  others;  ^me  gifted  beyond  the  ordinary  lot  of 
man,  or  fancying  themselves  endowed  with  an  intuitiye  percep- 
tion of  truth  and  error,  decide  after  little,  nay  almost  without 
any 9  reflection:  but  whether  the  solution  has  been  aiTived  at  by 
the  longer  or  the  shorter  process,  the  question  no  longer  re- 
mains for  deliberation;  it  is  decided.  Some  minds  are  so  skep- 
tical, that  they  receive  nothing  as  true,  which  is  not  proved  by 
plain  and  direct  evidence,  or  established  upon  mathematical 
demonstration;  while  oUiers  readily  adopt  the  most  absurd 
notions,  though  tmsupported  by  anything  like  evidence,  and 
destitute  of  all  foundation  in  reason  and  in  the  nature  of  things. 
And  we  not  unfrequently  find  opinions  of  the  latter  class  as 
immovable  as  those  which  are  the  result  of  the  most  laborious 
investigation.  The  mind  is,  however,  in  both  cases,  made  up; 
the  question  is  settled;  it  is  decided.  And  although  both  classes 
of  persons  may  say,  and  believe  they  say  truly,  that  they  are 
open  to  conviction,  willing  to  hear  evidence  and  listen  to  reason, 
and  either  adhere  to  or  abandon  their  opinions  as  these  may 
dictate,  few  would  be  willing  to  stake  their  lives  and  fortunes 
on  the  success  of  an  attempt  to  overturn  opinions,  which  their 
professors  fancy  Uiemselves  to  be  thus  willing  to  abandon  at  the 
command  of  truth  and  justice.  The  term  "  decided,"  used  in 
the  rule  objected  to,  is  (if  anything)  rather  too  strong  and 
definite  for  the  subject  to  which  it  is  applied. 

Let  us  see  whether  the  terms  proposed  to  be  substituted,  and 
by  which  it  is  said  this  case  ought  to  be  determined,  are  less 
liable  to  objection.  It  is  said,  that  the  opinion  which  should 
disqualify  a  man  from  being  a  juror,  should  be  *'  strong  and 
abiding."  Now,  is  the  word  strong,  when  appliidd  to  opinion, 
more  forcible  than  the  word  decided?  We  have  on  our  minds 
some  impressions  which  are  weak,  some  strong,  some  stronger, 
and  others  which  are  decided,  and  which  approximate  very 
nearly  to  the  strongest.  But  "  the  opinion  should  be  abiding:" 
most  certainly;  for  however  strong  and  decided  an  opinion,  or 
(to  use  a  stronger  word)  a  conviction  may  be,  if  it  has  been 
abandoned,  no  longer  exists,  no  longer  abides  in  the  mind,  it 
can  not  disqualify  a  juror.  But  if  the  term  "abiding"  be  not 
used  in  this  sense,  but  is  intended  to  apply  to  the  case  of  a  per- 
son,  who,  although  he  has  made  up  his  mind,  can  not  at  the 
moment  recall  either  the  evidence  or  the  process  of  reasoning 
which  wrought  the  conviction,  it  should  not  enter  into  the 
definition  When  we  have  made  up  an  opinion  on  any  question, 
we  more  easily  recall  the  conclusion  at  which  we  arrive,  than  the 
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process  by  which  we  arriyed  at  it;  but  i^en,  upon  an  examina- 
tion, that  process  is  brought  to  our  attention  by  others,  or  by  an 
effort  of  our  own  memory,  we  are  prepared  to  yield  our  assent 
to  it,  and  far  more  readily  adhere  to  our  former  opinions  than 
adopt  new  ones. 

Again,  it  is  said,  the  opinion  should  be  ''deliberate  and 
settled;"  that  at  least  there  should  be  something  of  deliberation 
in  the  formation  of  it.  It  has  been  before  remarked,  that  opin- 
ions are  formed  with  more  or  less  deliberation,  and  sometimes 
even  without  deliberation;  and  it  can  not  be  denied,  that  opin- 
ions of  the  latter  class  are,  sometimes  at  least,  adhered  to  with 
as  much  obstinacy  as  those  which  have  been  the  result  of  the 
most  patient  inquiry.  Still,  however,  it  is  admitted,  that  the 
greater  or  less  deliberation  with  which  an  opinion  has  been, 
formed,  is  an  important  consideration  in  the  inquiry  whether  it 
is  a  decided  one  or  not.  But  if  this  inquiry  should  lead  to  the 
conclusion,  that  the  opinion  under  examination  is  a  decided  one, 
its  having  been  formed  without  due  deliberation,  so  far  from 
removing  the  disqualification,  adds  to  it:  it  proves,  that  the  man 
who  would  thus  lightly  decide  upon  the  guilt  of  his  fellow-man, 
is  unfit  to  take  his  seat  among  the  good  and  lawful  men  who 
alone  should  sit  upon  the  trial. 

This  view  of  the  subject  applies  also  to  the  kind  of  evidence 
on  which  the  opinion  is  founded;  whether  it  be  conversations 
with  witnesses,  testimony  given  on  a  former  trial,  hearsay,  oi 
common  report.  The  opinion  will,  generally,  be  more  or  less 
decided  according  to  the  nature  of  ^e  evidence  on  which  it  is 
foimded.  But  if  it  be  decided,  he  who  entertains  it  is  not  the 
better  qualified  to  discharge  the  important  duty  of  a  juror,  be- 
cause he  has  founded  it  on  common  report.  A  philosophic 
mind  accustomed  to  arrive  at  truth  by  painful  and  laborious  re- 
search, may  wonder  that  a  rational  being  should  pronounce  his 
fellow  man  guiliy  of  moral  delinquency,  upon  no  better  evi- 
dence than  common  report;  yet  the  evidence  of  history  and  our 
own  observation  prove  that  such  things  have  happened,  and  do 
happen  daily.  The  benignity  of  the  law  has  thrown  around  all 
who  are  put  upon  their  trial  for  crime,  its  protection  against 
this  imperfection  of  human  reason  and  himian  justice.  There- 
fore, if  there  be  good  cause  to  believe,  that  the  accused  has  been 
prejudged  by  a  large  portion  of  those  from  among  whom  his 
triers  are  to  be  selected,  the  venue  is  changed.  And  equal  care 
is  taken,  when  he  stands  upon  his  deliverance,  that  his  fate 
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shall  not  be  placed  in  the  hands  of  men  bj  whom  he  is  already 
condemned. 

We,  therefore,  reafiSrm  the  role  laid  down  in  Osiander^s  case: 
that  he  who  has  formed  and  expressed  a  decided  opinion,  that 
the  prisoner  is  guilty  or  innocent  of  the  offense  for  which  he  is 
about  to  be  tried,  whether  that  opinion  be  formed  on  the  evi- 
dence of  witnesses  whose  testimony  he  has  heard  on  a  former 
trial,  conversation  with  witnesses,  or  common  report,  is  not  fit 
to  sit  ui>on  his  trial.  We  go  further,  and  say,  that  it,  is  imma- 
terial whether  that  opinion  has  been  expressed  or  not. 

It  is  supposed  to  be  difficult  to  apply  this  rule  in  practice. 
The  juror  is,  most  conmionly,  the  best  judge  whether  or  no 
his  prei>ossessions  amount  to  a  decided  opinion.  If,  however, 
upon  ascertaining  the  sources  of  information  that  have  been 
open  to  him,  and  the  degree  of  reflection  and  deliberation  which 
he  has  bestowed  upon  the  subject,  or  the  want  of  precision  and 
accuracy  of  his  notions  of  what  constitutes  a  decided  opinion  of 
the  prisoner's  guilt  or  innocence,  it  should  appear  to  the  court, 
that  the  impressions  are  not  such  as  are  contemplated  by  the 
rale,  the  challenge  for  cause  will  be  overruled.  This  will  more 
frequently  happen,  when  the  opinion  is  founded  on  hearsay  or 
common  report;  and,  generally,  opinions  foimded  on  mere  re- 
ports in  the  country  ought  to  be  regarded  as  hypothetical,  or  so 
slight  as  not  to  disqualify  the  person  entertaining  them.  But  if 
ui>on  a  further  examination  it  shall  appear,  that  this  is  not  the 
true  state  of  the  juror's  mind,  but  that  he  has  been  so  inconsid- 
erate and  imjust,  as  upon  insufficient  evidence,  or  no  evidence 
at  all,  to  have  prejudged  the  prisoner's  cause,  he  is  doubly  unfit 
to  be  trusted  with  it. 

When  the  case  at  bar  is  brought  to  the  test  of  the  rule  now 
stated  and  explained,  there  is  little  difficulty  in  deciding  that 
the  court  below  erred.  The  juror  who  was  challenged,  had 
conversed  with  the  prosecutor,  the  most  material  witness  for 
the  commonwealth;  and  upon  a  statement  of  facts  made  by  him, 
had  formed,  and  still  entertained,  a  decided  opinion  that  the 
prisoner  was  guilfy.  It  is  vain  for  a  man  in  this  sl^te  of 
mind  to  say,  that  he  would  give  the  prisoner  a  fair  trial;  that 
he  was  not  prejudiced  against  him;  that  he  would  judge  him  by 
the  evidence,  and  decide  according  to  the  evidence.  Whatever 
confidence  he  may  have  in  his  abiliiy  to  erase  from  his  mind 
the  impressions  made  by  his  conversation  with  the  prosecutor, 
of  whose  respectability  and  veracity  he  has  no  doubt,  the  law 
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has  no  confidence  in  him;  however  willing  he  maj  be  to  tmBt 
himself,  the  law  will  not  trust  him. 

Field,  J.  I  concur  with  the  other  judges  in  the  opinion  that 
the  judgment  in  this  case  should  be  reversed.  But  I  do  not 
entirely  concur  in  the  opinion  which  has  been  delivered  by 
Judge  Scott.  It  seems  to  me  that  some  of  the  principles  set 
forth  in  that  opinion,  are  in  conflict  with  the  decision  of  this 
court  in  Mane's  case,  9  Leigh,  661.  That  case  was  decided  by 
a  veiy  full  court,  after  much  debate  and  deliberation.  I  was 
one  of  the  majority  of  the  court  which  decided  it:  and  I  then 
thought  that  an  opinion  founded  on  mere  rumor  was  a  hypo- 
thetical opinion,  and  such  as  ought  not  of  itself  to  disqualify  a 
man  from  giving  the  prisoner  a  fair  and  impartial  trial.  I  yet 
retain  the  same  opinion:  I  am  not  willing  to  subscribe  to  prin- 
ciples that  appear  to  me  in  conflict  with  l^e  decision  of  MaHe^s 
case. 

Judgment  reversed,  and  cause  sent  back  for  a  venire  de  novo. 

If  a  Jubob  has  Formed  or  Expressed  as  Opinion,  this  forms  a  good 
ground  for  a  challenge:  People  v.  Mather,  21  Am.  Dec.  122.  Bat  a  hypo- 
thetical opinion  of  a  juror  as  to  the  guilt  or  innocence  of  the  accused,  founded 
upon  what  he  has  heard,  does  not  disqualify  him,  but  such  an  opinion  can 
neither  be  a  decided  one,  nor  one  formed  an.  deliberation:  Oakmder  v.  Cmbi- 
numwealth,  24  Id.  693;  People  v.  McUher,  21  Id.  122.  As  to  opinion  of  joror 
sufficient  to  disqualify  him  from  acting  in  the  case,  see  the  note  to  SmUh  ▼• 
Barnes,  36  Id.  515. 


SliAUGHTEB  V.   COMMONWEALTH. 

[U  LXZOB,  681.] 
DiSTINOnON    BETWEEN    MUBDER  IN   SeOOND    DeOBEE  AND    MaNSLAUOHTBS 

is  that  malice  is  a  necessary  ingredient  of  the  former,  while  in  the  latter 
it  is  wanting. 
Whebe  Deceased  Made  an  Assault  on  Pbisoner,  and  the  latter  shot 
and  killed  him,  not  in  consequence  of  the  passion  produced  by  tho  as- 
sault, but  on  account  of  a  previous  malioe  and  determination  to  kill  him, 
the  crime  is  murder,  and  not  manslaughter. 

Petition  for  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Petersburg.  Slaughter  was  indicted  for  the  murder  of  Pledge, 
found  guilty  of  murder  in  the  second  degree,  and  sentenced. 
He  moved  for  a  new  trial,  which  was  refused.  The  judge  certi- 
fied the  following  facts:  A  threatening  letter  had  been  thrown 
into  Slaughter's  yardj  he  suspected  Pledge  of  writing  it,  and 
Pledge,  on  hearing  of  this,  rode  over  to  Slaughter's  house  to 
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clear  himself  of  the  suspicion.  There  was  some  altercation,  bat 
Slaughter  would  not  listen  to  any  explanation,  and  Pledge 
started  to  ride  away  when  Slaughter  called  him  a  very  vile  name. 
Pledge  inmiediately  dismounted  and  picked  up  a  half  brick  and 
advanced  towards  Slaughter,  who  in  the  mean  while  had  run  into 
the  house,  armed  himself,  and  returned.  Pledge,  at  a  distance 
of  twenty-three  yards,  threw  the  brick,  it  striking  a  few  feet 
from  Slaughter,  and  breaking,  a  few  fragments  entering  the 
door  where  Slaughter's  child  was  standing,  and  who  cried  out 
Slaughter  then  advanced  upon  Pledge  to  within  twelve  paces, 
with  Iiis  pistol  drawn  and  cocked,  took  deliberate  aim,  and 
fired.  From  the  effects  of  the  shot  Pledge  died  in  half  an  hour. 
There  was  testimony  to  the  effect  that  Pledge  had  a  bhck  in 
his  other  hand  when  he  was  shot.  It  appesured  that  he  was  in 
good  temper  till  he  had  been  called  the  vile  name;  that  Slaughter 
was  in  a  violent  passion  from  the  letter  he  had  received,  threat- 
ening him  with  lynching;  that  he  had  suspected  the  deceased 
of  writing  it,  and  had  said  he  would  kill  him,  together  with  sev- 
eral others,  and  had  made  preparations  to  resist  any  assault  that 
might  be  made  to  carry  the  threat  of  lynching  into  execution. 
It  also  appeared  that  Pledge  was  connected  with  some  conspiracy 
to  lynch  Slaughter,  of  which  Slaughter  was  cognizant. 

Collier,  for  the  prisoner. 

Baxter,  aUomey-general,  conira. 

By  Court,  Johnston,  J.    The  error  complained  of  is  the  re 
fnsal  of  the  circuit  superior  court  to  set  aside  the  verdict,  on  the 
ground  that  it  was  contrary  to  the  evidence;  and  this  court  is 
now  called  upon  to  review  that  decision  upon  the  facts  stated  in 
the  bill  of  exceptions. 

The  prisoner  in  his  petition,  and  his  counsel  here  in  argu- 
ment, contend,  that  the  facts,  as  stated  in  his  bill  of  exceptions, 
warranted  a  conviction  only  of  manslaughter,  and  not  of  mur- 
der in  the  second  degree;  and  upon  the  correctness  of  this 
proposition  depends  the  decision  which  this  court  is  now  called 
upon  to  make.  The  distinction  between  these  two  offenses  is 
too  well  established  to  admit  of  doubt  in  the  present  day.  In 
the  one,  malice  is  a  necessary  ingredient;  in  the  other,  it  is 
wanting.  In  the  one,  the  crime  is  attributed  to  a  wicked,  de- 
praved, and  malignant  spirit;  while  in  the  other  it  is  imputed, 
by  the  benignity  of  the  law,  to  human  infirmity.  If,  for  in- 
stance, death  ensues  from  a  sudden  transport  of  passion  or  heat 
of  blood,  upon  a  reasonable  provocation,  and  without  malice,  it 
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is  considered  as  amounting  only  to  manslaughter:  1  Buss,  on 
Crimes,  486.  But  the  person  relying  upon  the  plea  of  provoca- 
tion, must  make  out  the  circumstances  of  alleviation  to  the  satis- 
faction of  the  jury,  unless  they  arise  out  of  the  evidence  adduced 
against  him;  as  the  presumption  of  law  deems  all  homicide  to 
be  malicious,  until  the  contrary  appears.  He  must  show  that 
sufficient  provocation  had  been  given,  and  that  the  act  or  blow 
which  produced  death  was  attributable  to  the  passion  of  anger 
arising  from  that  provocation.  This  doctrine  is  forcibly  illus- 
trated in  the  case  of  The  Queen  v.  Kirkfiam,  8  Car.  &  P.  115; 
and  of  The  King  v.  Thomas,  7  Id.  817;  34  Eng.  Com.  L.  318; 
32  Id.  751.  In  the  former  it  is  said:  "  If  a  person  has  received 
a  blow,  and  in  the  consequent  irritation,  immediately  inflicts  a 
wound  that  occasions  death,  that  will  be  manslaughter.  But 
he  shall  not  be  allowed  to  make  this  blow  a  cloak  for  what  he 
does;  and,  therefore,  though  there  have  been  an  actual  quarrel, 
and  the  deceased  shall  have  given  a  great  number  of  blows, 
yet  if  the  party  inflict  the  wound,  not  in  consequence  of  those 
blows,  but  in  consequence  of  previous  malice,  all  the  blows 
would  go  for  nothing."  In  the  latter,  the  judge  says:  *'  There 
is  no  doubt  here,  but  a  violent  assault  was  committed;  but  the 
question  is,  whether  the  blow  given  by  the  prisoner  was  pro- 
duced by  the  passion  of  anger  excited  by  that  assault?"  And 
so  in  the  case  before  us,  we  may  say,  the  deceased  committed  a 
violent  assault  upon  the  prisoner  in  throwing  the  brick  at  him ; 
but  did  the  prisoner  shoot  him  in  consequence  of  the  ungovern- 
able passion  excited  by  that  assault?  or  did  he  seize  upon  it  as 
an  opportuniiy  of  gratifying  his  previous  malice,  and  carrying 
into  effect  a  preconceived  design  to  take  the  life  of  the  deceased  ? 
These  were  questions  that  belong  to  the  jury  to  decide,  and  if 
the  record  contains  testimony  from  which  the  jury  might  reason- 
ably conclude,  as  they  did,  that  the  killing  was  the  result  of 
malice  aforethought,  then  it  would  be  an  invasion  of  their  prov- 
ince for  this  court  to  interfere  and  set  aside  their  verdict.  But 
if,  on  the  other  hand,  there  were  no  evidence  contained  in  the 
facts  as  certified  (which  constituted  all  the  testimony  in  the 
case),  from  which  this  conclusion  might  be  reasonably  drawn, 
then,  undoubtedly,  it  would  be  the  duly  of  this  court  now,  as  it 
would  have  been  the  duty  of  the  court  below,  to  set  aside  the 
verdict,  and  direct  a  new  trial. 

Without  going  into  a  minute  detail  of  the  evidence  here,  this 
court  is  of  the  opinion,  after  a  careful  examination  of  all  the  tes- 
timony stated  in  the  bill  of  exceptions,  that  the  jury  were  well 
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justified  in  the  verdict  whicli  they  rendered  against  the  prisoner. 
The  evidence  clearly  shows,  that  he  considered  the  deceased  the 
author  of  the  anonymous  letter  thrown  into  his  yard,  at  the  very 
sight  of  which  he  became  so  *'  violently  excited,"  that  a  mem- 
ber of  his  family  threw  it  into  the  fire  to  prevent  him  from  see- 
ing it  again:  that  two  days  before  the  fatal  occurrence,  he  de- 
clared, that  he  would  kill  a  man  named  Sykes,  and  the  deceased, 
and  two  or  three  other  damned  rascals  in  Blandford,  and  then 
would  be  satisfied;"  and  he  told  Jones,  the  day  before  the  hom- 
icide, that  he  believed  the  deceased  wrote  the  anonymous  letter: 
and  that  he  prepared  the  pistols,  and  a  scythe-blade,  some  nights 
previous  to  the  homicide,  as  a  means  of  defense  against  the  at- 
tempt to  lynch  him,  threatened  in  the  letter.  These  antecedent 
declarations  and  circumstances,  coupled  with  the  conduct  of  the 
prisoner  when  the  deceased  went  to  see  him  for  the  purpose  of 
convincing  him  that  he  was  not  the  author  of  the  offensive  let- 
ter; his  refusal  to  listen  to  his  explanation;  his  violent  manner 
and  abusive  language;  fully  authorized  the  jury  in  coming  to  the 
conclusion,  that  the  deceased  fell  a  victim  to  the  malice  and  re- 
venge entertained  towards  him  by  the  prisoner,  from  the  time 
the  anonymous  letter  was  first  thrown  into  his  yard. 

But  throwing  out  of  view  everything  that  occurred  anterior  to 
the  day  on  which  the  killing  took  place,  and  confining  our  con- 
sideration to  what  then  occurred  entirely,  this  court  is  of  the 
opinion,  that  the  facts  proved  make  out  a  case  of  murder,  and 
not  of  manslaughter  only.  "  If,  after  an  interchange  of  blows 
on  equal  terms,  one  of  the  parties  on  a  sudden  and  without  any 
such  intention  at  the  commencement  of  the  affray,  snatches  up 
a  deadly  weapon,  and  kills  the  party  with  it,  such  killing  will  be 
only  manslaughter.  But  if  a  party,  under  color  of  fighting 
upon  equal  terms,  uses  from  the  beginning  of  the  contest  a 
deadly  weapon,  without  the  knowledge  of  the  other  party;"  or. 
**  if ,  at  the  beginning  of  the  contest,  he  prepares  a  deadly  weapon, 
so  as  to  have  the  power  of  using  it  in  some  part  of  the  contest,  and 
uses  it  accordingly  in  the  course  of  the  combat,  and  kills  the 
other  party  with  such  weapon,  the  killing,  in  both  these  cases, 
will  be  murder:"  1  liuss.  on  Cr.  446.  Now,  the  application  of 
these  principles  to  this  case  is  easy  and  obvious.  The  prisoner 
at  the  beginning  of  the  contest,  so  soon  as  he  saw  the  deceased 
in  the  act  of  dismounting  from  his  horse,  ran  into  his  house  and 
armed  himself  with  a  deadly  weapon  (as  we  are  bound  to  infer 
from  the  evidence),  returned,  and  placed  himself  on  the  side- 
walk, with  his  hands  in  the  pockets  of  his  pantaloons.     So  soon 
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as  the  deceased,  who  was  at  the  distanoe  of  twenty-three  yards, 
threw  the  brickbat  at  him,  the  prisoner  ''  rushed"  towards  him, 
drew  from  his  pocket  a  pistol,  cocked  it,  advanced  to  within 
twelve  paces  of  the  deceased,  took  deliberate  aim,  and  fired, 
while  the  deceased  was  retreating  slowly  with  his  &ce  towards 
the  prisoner;  then  drew  forth  another  pistol,  but  before  he  fired 
that,  the  deceased  fell,  mortally  wounded.  Here,  we  have  the 
preparation  of  the  deadly  weai>on  beforehand,  the  use  of  that 
weapon  from  the  beginning,  and  the  fatal  fire  given  when  his 
adversary  was  actually  retreating.  Surely  this  was  murder;  and 
these  facts  would  have  justified  the  verdict,  even  if  no  previous 
malice  had  been  proved. 
Writ  of  error  denied. 

DpTiNcnoN  BBTWBXN  MuBDXB  AND  Mahslavohxib:  See  JPeim$iflvamia  t. 
BeU,  1  Am.  Deo.  298;  StaU  v.  Norrii,  Id.  564;  State  v.  Bcberts,  9  Id.  643; 
Orahiger  t.  StcUe^  26  Id.  278;  StaU  v.  Fargumm,  27  Id.  412;  Bcwer  v.  StaU^ 
82  Id.  325;  State  v.  IJiU,  34  Id.  396. 


Raynolds  v.  Gabteb. 

[12  LXXOB,  166.] 

OoVTRACT  IS  Usurious,  Whbn. — A  party  borrowed  a  sum  of  money  from 
another,  and  for  Beourity  pledged  a  slave,  the  lender  to  have  the  use  of 
the  slave  for  interest,  as  the  value  of  the  slave  was  greater  than  Icf^al 
interest  on  the  sum  advanced,  the  contract  was  held  nsuriont. 

Bond  Given  to  Rbdbsm  Slavs  ik  Such  a  Cask  is  nsarions  and  void. 

Usurious  Bond  is  Void  in  Hands  of  Thxbd  Person,  not  an  assignee  for 
value,  without  notice. 

Debt  on  bond  executed  by  J.  and  T.  Bayncdds  and  Wigginton 
to  the  plaintiff  Carter,  as  administrator  of  Jackson.  The 
defendants  pleaded  the  statute  of  usury.  The  following  ^tcts 
were  agreed  upon:  Jackson  advanced  two  hundred  dollars  to  T. 
Baynolds,  who  put  into  Jackson's  hands  a  slave,  whose  labor 
and  services  were  to  go  for  the  interest  of  the  money.  The  value 
of  the  slave's  services  was  from  fifty  dollars  to  sixty  dollars  a  year. 
Jackson  kept  possession  of  the  slave  for  some  time,  and  after 
his  death,  the  defendants  executed  to  the  plaintiff  the  bond  on 
which  suit  is  brought  to  redeem  the  slave.  The  slave  was  given 
up  by  Carter  when  the  bond  was  executed.  The  county  court 
gave  judgment  for  the  plaintiff;  and  the  circuit  superior  court 
of  Fredericksburg  affirmed  the  decision.  The  defendants  ap- 
plied to  this  court  for  a  supersedeas,  which  was  allowed. 
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Leigh,  for  the  plaintiffs  in  error. 
Johnson  and  Cooke,  for  the  defendants. 

TucKEB,  P.  The  judgment  in  this  case  is,  in  my  opinion, 
clearly  erroneous.  Two  questions  are  made:  1.  Whether  the 
original  contract  was  usurious?  and,  2.  Whether  Reynolds,  by 
giving  the  new  bond,  has  lost  the  right  of  setting  up  the  defense 
of  usury? 

As  to  the  first,  it  was  argued  that  there  is  no  usury,  because 
the  principal  sum  was  put  in  hazard,  and  the  money  was  not  to 
be  returned  at  all  events.  If  this  were  so,  and  it  did  not  appear 
that  the  scheme  was  resorted  to  as  a  device  to  avoid  the  statute 
against  usury,  there  could  be  no  question  that  the  transaction 
would  not  be  usurious.  But  I  think  the  proposition  is  itself  a 
false  inference  from  the  facts  proved.  Because  the  proof  is  that 
the  slave  was  to  be  returned  when  the  money  was  paid,  it  seems 
to  b«  supposed  that  the  lender  had  no  right  to  demand  pay- 
ment, and  that  it  was  at  the  borrower's  option  to  retain  the 
money  as  long  as  he  pleased,  even  though  the  slave  should  die 
or  prove  unprofitable.  I  do  not  think  this  a  fnir  construc- 
tion of  the  transaction.  Such  an  arrangement  might  indeed 
have  been  made,  but  it  was  not  made.  The  transaction  was  a 
simple  loan  of  money,  without  a  day  of  payment  being  fixed,  and 
the  pledge  of  the  slave  for  its  security  was  but  collateral.  If 
there  had  been  no  pledge,  it  could  not  have  been  denied  that  the 
money  might  have  been  demanded  presently.  But  the  taking 
the  pledge  was  not  designed  to  change  the  contract,  but  to  en* 
force  the  performance  of  it.  There  was  nothing  in  the  language 
of  tho  bargain  from  which  it  could  be  inferred  that  the  lender 
intended  to  take  the  risk  of  losing  his  money,  and  to  waive  the 
legal  effect  of  the  loan  by  which  it  might  be  demanded  at  any 
moment.  It  seems,  therefore,  clear,  that  the  lender  had  a  right 
to  require  repayment  when  he  pleased,  upon  the  stipulated 
terms  of  surrendering  the  pledge;  and  it  is  equally  clear,  that  if 
the  slave  had  died,  he  would  nevertheless  have  been  entitied  to 
his  money;  for  the  pledge  was  given  to  secure  repayment,  and 
not  as  a  substitute  for  it. 

This  view  of  the  case  is  fully  sustained  by  the  cases  cited  by 
Mr.  Leigh  on  the  subject  of  pledges.  In  case  a  pawn  be  lost 
without  the  fault  of  the  pawnee,  he  has  still  his  remedy  for  the 
money  against  the  pawner:  Radcliff  v.  Davis,  Yelv.  17,  179; 
Anon.,  2  Salk.  523;  opinion  of  Holt,  C.  J.,  in  Coggs  v.  Bernard, 
2  Ld.  Baym.  917;  Anon.,  12  Mod.  54;  Manly  v.  Wesibreok,  Bull 
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N.  P.  720.  And  tlie  rule  must  be  the  same,  where  the  properly 
pledged  dies,  as  where  it  is  lost.  So,  in  South  Seal  Co.  v.  Dun- 
comb,  2  Stra.  919,  it  was  held,  that  where  money  is  lent  gener- 
ally upon  a  pledge,  it  will  not  deprive  the  lender  of  his  remedy 
against  the  person  of  the  borrower;  and  that  to  discharge  the 
person,  there  must  be  a  special  agreement  to  stand  to  the  pledge 
only.  The  same  principle  is  affirmed  in  ITiomaa  v.  Ihry,  1  Eq. 
Cas.  Abr.  139,  pi.  5,  and  recognized  by  this  court  in  Price  v. 
Williams,  5  Munf .  507,  where  there  was  such  special  agreement. 
Every  pledge  implies  a  loan,  and  every  loan  implies  a  debt:  King 
V.  King,  3  P.  Wms.  360.  And  if  the  pledge  be  destroyed,  the  pay- 
ment of  the  debt  may  still  be  enforced  against  the  person :  3  Bac. 
Abr.,  Bailment,  B,  370  (citing  Telv.  179;  Co.  Lit.  209),  inhere 
it  is  laid  down,  that  if  a  man  lend  perishable  goods  as  a  pledge, 
and  they  decay,  yet  the  pawnee  may  have  debt  for  his  money, 
for  the  duly  continues.  These  authorities  are  all  decisive  of  this 
case,  unless  it  can  be  shown  to  have  been  the  intention  of  the 
parties  that  the  lender  should  look  only  to  the  pledge,  and  that 
in  no  event  was  he  to  have  a  charge  upon  the  person.  But  this 
does  not  appear  in  the  case.  There  was  then  a  personal  obliga- 
tion to  repay,  and  of  course  the  principal  never  was  in  hazard. 
The  contract  was  usurious. 

The  next  question  is,  whether  the  giving  the  bond  by  Beynolda 
to  the  administrator  of  Jackson,  deprives  him  of  Uie  defense 
that  the  original  contract  on  which  it  is  founded  was  usurious  T 
I  think  it  very  clear,  that  the  contract  is  not  purged  of  the  usury. 
If  it  were,  the  bond  would  indeed  be  valid;  for  though  the  orig- 
inal contract  be  usurious,  yet  if  no  part  of  the  usury  has  been 
received,  and  a  new.security  is  given  for  the  principal  sum  with 
legal  interest  only,  it  is  good.  In  such  case,  the  parties  hav- 
ing repented  of  the  usury,  and  purged  the  contract  of  its 
taint,  the  new  security  has  only  bound  the  debtor  to  fulfill  a  moral 
obligation  by  paying  what  he  had  borrowed:  for  he  could  not 
even  be  relieved  in  equity  against  the  usury  without  doing  this: 
Barnes  v.  Hedley,  2  Taimt.  184.  But  where  any  part  of  the  new 
security  is  for  any  portion  of  the  usury,  or  where,  after  receiving 
the  usury,  the  lender  takes  a  new  security  for  the  principal,  it  is 
void;  for  it  is  a  security  given  to  further  the  usurious  contract, 
and  its  direct  effect  is  to  give  full  efficacy  to  the  original  corrupt 
agreement.  In  truth,  the  avails  of  the  slave's  hire,  in  this  case, 
were  applicable  to  the  principal,  in  part,  at  least.  Of  course, 
there  was  not  two  hundred  dollars  due  of  principal.  A  part 
of  the  two  hundred  dollars,  therefore,  was  interest,  and  usurious 


Digitized  by 


Googit 


April,  1841.]  Batnolds  u  Carter.  645 

interest  included  in  the  bond,  which,  consequent! j,  was  void: 
Wtckes  V.  Oogerly,  1  Car.  &  P.  39G;  11  Eng.  C.  L.  434. 

It  was  argued,  that  the  bond  being  taken  to  a  third  person 
makes  a  difference.  And  this  is  true,  where  the  third  person  is 
not  a  Tolunteer,  but  an  assignee  for  value:  and  then,  if  the  as- 
signee is  ignorant  of  the  usury,  the  new  security  will  estop  the 
party  who  gives  it  from  pleading  the  usury;  otherwise  not: 
Chapman  v.  Black,  2  Bam.  &  Aid.  588;  Culhhert  v.  Haley,  8  T. 
R.  390.  According  to  our  decisions,  in  cases  of  the  kind,  the 
debtor  must  hold  out  inducements  to  the  third  person  who  pur- 
chases it,  to  deal  with  the  daim;  else,  the  debtor  will  not  be 
deprived  of  his  defense:  Buckner  et  al.  v.  Smilh  et  oZ.,  1  Wash. 
299  [1  Am.  Dec.  463];  Hoomes  v.  Smock,  Id.  389;  Woodson  et  al. 
V.  Barrett  db  Co.,  2  Hen.  &  M.  80  [8  Am.  Dec.  612];  Mayo  v. 
Giles'  Adm'r,  1  Munf .  533.  And  the  reason  of  his  being  bound 
is,  that  by  his  malajides  in  concealing  the  consideration  and  in- 
ducing the  assignee  to  pay  his  money  for  the  claim,  he  has  ex- 
posed him  to  a  loss.  But  this  reason  can  not  apply  to  the 
administrator  of  the  lender,  who  takes  a  bond  for  an  usurious 
debt;  he  stands  in  his  intestate's  shoes.  He  has  sustained  no 
loss,  and  unless  he  acts  foolishly,  he  can  not  sustain  any.  The  ' 
debt  is  not  assets  till  recovered,  and  it  is  his  own  folly  to  treat 
it  as  such,  either  by  applying  it  to  the  payment  of  debts  or  by 
distribution.  But  admitting  \he  contrary,  it  would  only  afford  a 
ground  for  relief  in  equity  against  the  defense  of  usury,  ui>on 
proof  that  the  administrator  had  actually  treated  the  bond  as 
assets,  and  paid  or  distributed  the  amount  of  it  in  advance. 
The  suggestion  that  he  might  do  so,  is  not  enough  to  deprive 
the  debtors  of  the  defense  of  usury. 

The  other  judges  concurred.  Judgment  reversed,  and  judg- 
ment entered  for  the  plaintiffs  in  error,  defendants  below. 

Bbooke,  J.,  absent. 

What  Transactions  abe  Usttkious:  See OibsouY,  Fridoe,  1  Am.  Dec.  502; 
Bvah  V.  Livingston,  2  Id.  316;  WcUhins  v.  Taylor,  5  Id.  486;  Lloyd  v.  Keach, 
7  Id.  256;  Munn  v.  Commission  Co,,  8  Id.  219;  Dunham  v.  Oould,  Id.  323; 
Greenhow  v.  Harris,  Id.  751;  Fannmg  v.  Dtmham,  0  Id.  283;  7\vUer  v. 
Curtis,  10  Id.  211;  Nourse  v.  Prime,  11  Id.  403;  Bank  qf  Elizabeth  v.  Ayers, 
Id.  535;  Buffin  v.  Armstrong,  Id.  774;  Flemming  ▼.  Mulligan,  13  Id.  707; 
McNairy  v.  Bell,  24  Id.  454;  Bank  of  CTUUieothe  v.  Swayne,  32  Id.  707; 
Foote  V.  Emerson,  33  Id.  205. 

Effect  of  Usurt  where  Ck>NTRACT  is  Renewed:  See  Olisson  v.  Newton^ 
1  Am.  Dec.  559;  Chadbourn  v.  Watts,  6  Id.  100;  Bridge  v.  Hubbard,  8  Id. 
86;  Warren  v.  Crahtree,  10  Id.  51;  Early  v.  Mahon,  Id.  204;  SwartwotU  v. 
Payne,  Id.  228;  Motte  v.  Dorrell,  Id.  675;  Bank  qf  Elizabeth  v.  Ayers,  11  Id. 
535;  Flemming  v.  MuUigan,  13  Id.  707. 
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Ross  V.  MlIiNE. 

[19  LKlOB.aOi.] 

RiOBT  TO  Sub  ok  Indbnturx  for  Benefit  of  TmsD  Pebsom  is,  at  law, 
confined  to  the  parties  to  it;  the  beneficiary  can  not  sue  on  it. 

Pabol  Gontbact  for  Benefit  of  Third  Person  confers  no  rights  on  tho 
third  person,  unless  there  has  been  an  exeonted  gift,  or  he  has  p«id  a 
valuable  consideration. 

Assumpsit  is  Proper  Esmedt  to  Reoovxr  on  Ck>NTRACi8  of  third  per- 
sons, and  not  debt. 

Debt  by  Milne  and  wife  against  Boss.  Janet  Smith,  the 
mother  of  Mrs.  Milne,  entered  into  a  contract  with  Boss,  by 
which  he  agreed  to  pay  Mrs.  Milne,  or  her  executors,  a  certain 
sum  within  two  months  after  the  decease  of  the  said  Janet 
Smith.  Mrs.  Smith  having  died,  and  two  months  having 
passed  since  that  time,  this  suit  was  brought.  The  defend- 
ant contended  that  Milne  and  wife  could  not  maintain  this  ac- 
tion; that  even  if  they  could,  debt  was  not  the  proper  action  to 
bring.  The  declaration  contained  two  counts;  these  sufficiently 
appear  from  the  opinion.  Verdict  and  judgment  for  Milne  and 
wife;  upon  application  to  this  court  a  sidpersedeaa  to  the  judg- 
ment was  allowed  Boss. 

Moraon  and  Moncure,  for  the  defendant  in  error. 
PaUon  and  Sianardy  contra. 

TucEEB,  P.  The  preliminary  question  in  this  case  is,  whether 
the  plaintiffs  can  recover  under  either  of  the  counts  in  this  declar- 
ation ?  The  first  is  upon  an  indenture  between  Janet  Smith  and 
the  defendant,  in  which  he  promises  to  pay  Mrs.  Milne  five 
hundred  pounds  sterling.  To  this  indenture  Mrs.  Milne  is  no 
party,  and  therefore,  upon  well-established  principles,  she  can 
not  sue  upon  it  at  law.  Whether  such  a  trust  or  interest  is 
created  for  her.  benefit,  as  will  enable  her  to  sue  in  equity,  it  is 
not  necessary  in  this  case  to  inquire.  It  is  sufficient  that  she 
can  not  sue  at  law.  The  right  to  sue  under  an  indenture  inter 
paries  is  confined  to  the  parties  to  it:  Piatt  on  Cov.  7,  8;  1  Chit. 
4,  and  the  cases  there  cited;  Salter  v.  Kidgly,  Carth.  76;  Offly 
V.  Wardy  1  Lev.  235;  GUby  v.  Copley,  3  Id.  138.  In  Barford  v. 
Stuckey,  2  Brod.  &  Bing.  333,  the  defendant,  by  indenture  be- 
tween himself  and  N.  Pitts,  agreed  to  pay  him  an  annuiiy  for 
twenty-one  years,  and  if  he  died  within  the  term,  then  it  was 
agreed  and  promised,  that  he  should  pay  the  annuity  to  his  child 
or  children:  the  administrator  of  his  only  child  brought  debt 
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for  the  annuity.  Dallas,  0.  J.,  said:  ''It  is  a  general  princi- 
pie,  that  the  right  to  sue  under  a  contract  is  confined  to  the  par* 
ties  to  the  deed.  The  consideration  did  not  move  from  the  child, 
but  from  the  father,  and  the  obligation  arises  out  of  the  con* 
tract  itself.  It  is  admitted  that  an  action  might  have  been 
brought  by  the  administrator  of  N.  Pitts,  and  if  he  had  recov- 
ered, he  would  have  been  a  trustee  for  the  child;  and  if  he  had 
refused  to  sue,  he  might  have  been  compelled  by  a  court  of 
equity  to  lend  his  name."  He  then  declares,  that  the  suit  ought 
to  have  been  brought  by  N.  Pitts'  administrator,  and  was  im- 
properly brought  by  the  administrator  of  the  daughter  of  N. 
Pitts;  and  so  the  court  decided.  A  distinction,  however,  has 
been  taken  between  the  action  of  covenant  and  the  action  of 
debt,  and  it  is  supposed  that  the  latter  may  lie,  though  the  for- 
mer will  not.  For  this  distinction  we  have  no  authority,  nor  do 
I  think  it  can  be  sustained.  The  right  of  the  administrator  to 
sue  in  covenant  can  not  be  denied;  and  if  the  beneficiary  could 
also  sue  in  debt,  the  defendant  would  either  be  twice  charged, 
or,  as  Dallas,  C.  J.,  says,  the  court  would  be  called  upon  to  stay 
one  of  the  actions.  And  thus,  by  the  informal  proceeding  of 
a  rule,  the  rights  of  the  plaintiffs  in  the  two  causes  would  have 
to  be  determined.  Such  a  course  can  not  be  conmiended.  It 
is  better  to  adhere  to  the  distinction  of  jurisdictions  and  of  the 
forms  of  action,  than  to  encounter  the  confusion  which  would 
ensue  from  departing  from  them.  Therefore,  I  am  of  opinion, 
that  the  count  upon  the  indenture  is  naught,  and  that  no  judg- 
ment upon  it  can  be  rendered  in  favor  of  the  plaintiffs. 

The  second  count  sets  forth  the  contract  as  a  parol  agreement 
between  Janet  Smith  and  the  defendant  Boss,  by  which,  in  con- 
sideration of  the  transfer  of  her  interest  in  Colin  Ross'  estate, 
the  defendant  promised  to  pay  the  plaintiff  Mrs.  Milne  five  hun- 
dred pounds  sterling  in  two  months  after  Janet's  death.  Waiv- 
ing the  question,  whether  there  is  not  a  misjoinder  of  action,  or 
whether  this  count  be  in  debt  or  assumpsit,  I  shall  proceed  to 
these  positions:  that  Mrs.  Milne  had  no  rights  whatever  under 
the  contract  as  laid;  that  if  she  had,  they  could  not  be  asserted 
at  law,  or  if  they  could  be  so  asserted,  it  could  not  be  by  action 
of  debt,  but  only  by  special  action  on  the  case  in  assumpsit. 

First,  Mrs.  Milne  had  no  rights  under  this  alleged  parol  con- 
tract. To  give  her  any  right  whatever,  there  must  either  have 
been  an  executed  gift,  or  a  valuable  consideration.  A  gift  with- 
out consideration  confers  a  right,  provided  it  is  complete  by 
delivery;  and  a  grant,  though  incomplete,  will  confer  a  right  if 
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there  be  a  valuable  consideration.  Thus,  not  only  does  a  gift 
to  a  child,  accompanied  by  possession,  pass  the  title,  but  if  one 
give  chattels  by  deed,  and  deliver  the  deed  to  the  use  of  the  donee, 
though  a  volunteer,  the  goods  and  chattels  are  immediately  in  the 
donee :  Butler  and  Baker's  case,  3  Co.  26  b.  For  the  deed  is  an  exe- 
cuted contract:  it  passes  all  title  out  of  the  grantor,  even  without 
the  delivery  of  possession.  And  if,  in  such  case,  the  transfer  is 
to  one  person  for  the  benefit  of  another,  the  whole  title  passes 
at  once  by  the  deed  from  the  grantor  to  the  grantee.  Of  conse- 
quence,  the  grantor's  rights  are  gone,  and  as  the  grantee  gave 
no  value,  he  holds  as  trustee  for  the  third  person^  who  thus  be- 
comes invested  vnth  the  right  by  the  declaration  of  trust  in  his 
favor,  even  though  he  has  paid  no  consideration.  On  the  other 
hand,  though  there  be  no  deed,  yet  if  there  be  a  valuable  con- 
sideration, the  rights  of  the  third  party  may  be  irrevocable. 
Thus  if  A.  owes  one  hundred  pounds,  and  delivers  that  sum  to 
B.  to  pay  over  to  C,  his  creditor,  A.  can  not  countermand  it, 
and  C.  may  sue  for  it  as  money  had  and  received  for  his  use: 
Farmer  v.  RusseU,  1  Bos.  &  Pul.  296;  though  this  seems  to  have 
been  otherwise  decided  on  the  ground  that  the  party  may  have 
subsequently  paid  the  debt:  TurberviUe  v.  Porter,  Dyer,  49,  a,  in 
note.  AndseealsOiSur^esv.  ^t£55ard,4Esp.  208.  It  is,  however, 
on  this  principle,  that  the  case  cited  in  argument  of  Weston  v. 
Barker,  12  Johns.  276  [7  Am.  Dec.  319] ,  must  rest.  That  was  the 
case  of  a  trust,  in  which  the  grantors  had  conveyed  certain  securi- 
ties for  discharging  certain  debts,  and  the  balance  to  be  held  sub- 
ject to  their  order :  for  that  balance  they  gave  the  plaintiff  an  order, 
he  being  a  creditor  of  theirs,  and  the  defenduit  had  notice  of 
the  order.  The  acceptance  of  the  trust  was  held  equivalent  to 
an  express  promise  by  the  trustee  to  pay  to  the  grantor's  order, 
and  the  order  being  given  for  payment  of  a  debt,  and  the 
funds  being  in  the  trustee's  hands,  it  was  held  that  assumpsit 
would  lie  for  it.  But  where  there  is  no  consideration,  and  the 
contract  is  by  parol,  nothing  passes  to  the  third  person  by  the 
promise  to  pay  to  him.  That  promise  is  at  all  times  revocable 
before  payment. 

Thus  if  a  sum  of  money  be  delivered  to  J.  S.  to  the  use  and 
behopf  of  a  woman  to  be  delivered  to  her  at  her  day  of  mar- 
riage, and  before  the  marriage  the  bailor  revokes  it,  it  seems  to 
be  the  better  opinion  that  the  order  was  countermandable,  not- 
withstanding the  money  had  passed  out  of  the  hands  of  the 
grantor,  and  the  gift  therefore  seemed  executed  as  to  him:  Lyte 
et  Ux.  V.  Penny,  Dyer  49,  a.     The  reasoning  of  Shelley  in  that 
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case,  shows  the  principles  on  which  the  case  was  decided:  he 
said,  ''  that  gifts,  though  commenced,  are  of  no  force  if  they 
be  not  completed"  —  ''for  when  a  man  makes  such  a  sort  of 
conditional  gift,  of  his  mere  will  and  good  pleasure,  and  deliv- 
ers the  thing  into  indifferent  hands  to  keep  for  the  use  of  a 
stranger,  still,  before  the  condition  is  performed,  the  bailment 
is  revocable.  For  if  a  man  deliver  to  his  servant  on  new  year's 
day  a  golden  cup,  to  give  as  a  new  year's  gift  to  a  stranger, 
clearly  he  may  countermand  this,  notwithstanding  the  gift,  for 
this  was  not  a  gift  perfectly  executed.  And  there  is  a  difference 
when  a  man  makes  a  gift  or  bailment  to  give  to  a  stranger  upon 
a  consideration  or  former  duty."  ''And  the  law  is  the  same 
when  a  thing  is  delivered  in  consideration,  satisfaction,  or  recom- 
pense of  another  thing;  there  he  can  not  countermand.  And  so 
here,  if  the  case  had  been,  that  the  bailor  had  been  to  be  bound 
by  covenant,  in  consideration  of  a  marriage  {precedent,  to  pay 
such  a  sum,  then  could  he  never  revoke  it;  for  this  alters  the 
property  immediately;  but  it  is  otherwise  of  a  mere  gift  without 
any  cause  precedent."  There  is  indeed  no  proposition  more 
clear,  than  that  personal  property  can  only  pass  by  deed,  or  de- 
livery of  possession;  and  it  is  not  less  true,  that  choses  in 
action  are  not  assignable  at  all  at  conmion  law,  though  the  de- 
livery of  the  documentary  evidences  of  debt,  for  value  received, 
may  pass  an  equitable  title  to  it.  In  this  case,  there  is  neither 
valuable  consideration,  nor  delivery  of  any  documentary  evi* 
dence  of  the  debt.  It  can  not  therefore  amount  to  a  gift,  or 
even  to  a  promise  to  give.  For  there  is  no  promise  to  Mrs. 
Milne,  either  from  the  defendant  Boss  or  from  Mrs.  Smith.  It 
was  but  an  order  to  her  debtor  to  pay  money  due  to  her,  to  her 
daughter,  which  order  she  had  a  right  to  countermand,  and  of 
course  there  was  no  vested  right  in  the  plaintiffs  which  they  can 
enforce  against  any  one.  If  a  gift  of  personal  chattels  without 
deed,  or  delivery  of  possession,  is  inoperative  and  void,  the  gift 
of  a  chose  in  action,  without  delivery  and  assignment  of  some 
documentary  evidence  of  the  debt,  would  seem  to  be  even  yet 
more  clearly  nugatory.  For  at  common  law  even  a  bond  could 
not  be  assigned,  because  it  is  but  a  chose  in  action.  In  equity, 
indeed,  the  assignment  is  held  good,  but  even  there,  not  with- 
out a  valuable  consideration:  1  Bac.  Abr.,  Assignment,  249; 
Perkins  v.  Parker,  1  Mass.  117.  And  courts  of  law  now  permit 
suits  in  the  name  of  the  obligee  for  the  benefit  of  an  assignee 
for  value.  Upon  these  principles,  it  is  not  perceived  how  an  oral 
chose  in  action  can  be  assignable,  so  as  to  give  the  assignee; 
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even  for  value,  a  right  to  sue  in  his  own  name;  and  the  objec- 
tion is  a  fortiori,  where  there  is  no  consideration.  There  is 
nothing  of  which  even  a  symbolical  deliyery  can  be  made,  and 
therefore  there  can  be  no  valid,  binding,  and  executed  gift.  As 
in  this  case.  Boss  was  the  debtor  of  Mrs.  Smith,  and  if  by  the 
oral  agreement  with  her,  that  he  would  pay  the  money  to  Mrs. 
Milne,  the  latter  acquired  a  right  to  sue  for  this  chose  in  action, 
without  consideration,  without  a  promise  or  agreement  with  her, 
and  without  any  act  amounting  to  a  transfer  of  the  debt,  then 
it  would  seem,  that  the  principles  of  the  law  which  inhibit  the 
assignment  of  choses  in  action  are  unsubstantial  and  deceptiye. 
For  my  own  jwurt  (with  Lord  Kenyon,  1  East,  104),  I  think  it 
safest  to  resist  the  overthrow  of  the  principle  which  forbids  such 
assignment. 

Fink  V.  FMi^s  Ead'r,  18  Johns.  145  [9  Am.  Deo.  191],  is  a  case 
which  inyolves  tome  of  these  principles.  Alexander  Fink,  in 
his  life-time,  executed  his  promissory  note  to  his  son  for  one 
thousand  dollars,  payable  at  sixty  days;  declaring,  when  he  did 
so,  that  he  intended  to  give  it  to  him  absolutely;  but  there  was 
no  valuable  consideration;  an  action  by  his  son  against  his  ex- 
ecutor having  been  brought,  it  was  decided,  that  it  could  not 
be  maintained.  Spencer,  J.,  said:  "A  promise  to  pay  money 
as  a  gift,  is  no  more  a  ground  of  action  than  a  promise  to  deliver 
a  chattel  as  a  gift."  **  There  is  no  case  where  a  personal  action 
has  been  foimded  on  an  executory  contract,  where  a  considera- 
tion was  necessary,  in  which  the  consideration  of  blood,  or 
natural  love  and  affection,  has  been  held  to  be  sufficient.  In 
such  case,  the  consideration  must  be  a  valuable  one,  for  the 
benefit  of  the  promiser,  or  to  the  trouble,  loss,  or  prejudice  of 
the  promisee.  The  note  here  manifested  indeed  an  intention  to 
give  the  one  thousand  dollars.  It  was,  however,  executory,  and 
the  promiser  had  a  lociis  pasnUerdioB,  It  was  an  engagement  to 
give,  and  not  a  gift."  In  our  case,  there  was  not  even  a  promise 
or  engagement  to  give.  There  was  only  an  oral  promise  by  the 
debtor  to  the  creditor,  that  he  would  pay  the  debt  to  the  third 
person;  and  this  promise  the  creditor  had,  at  all  times  before 
payment,  a  right  to  release  or  countermand. 

This  case,  however,  has  been  attempted  to  be  supported  upon 
authority,  and  the  case  of  DuUon  and  Wife  v.  Poole  (which  may 
be  considered  as  the  foundation  on  which  others  rest)  has 
been  confidently  relied  on.  It  was  an  action  on  the  case,  and 
appears  to  have  been  in  assumpsit.  The  declaration  is  rather 
more  at  large  in  Sir  T.  Baymond's  report  than  elsewhere,  but 
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even  there  no  assumpsit  from  the  defendant  to  the  plaintiff  is 
laid;  which,  howeyer,  does  not  seem  to  have  been  a  litigated 
point.  The  plaintiff  declared,  that  his  -wife's  father  being  about 
to  cut  down  timber  to  raise  one  thousand  pounds  for  her,  the 
defendant,  his  son  and  heir,  promised  the  father,  if  he  would 
forbear,  he  woiQd  pay  the  one  thousand  pounds.  He  did  for- 
bear, and  the  son  failing  to  pay,  this  suit  was  brought;  and  it 
was  decided  that  the  right  to  sue  was  in  her,  and  not  in  the 
father  or  his  executors.  The  propriety  of  this  judgment  I  am 
noi  disposed  to  controvert.  The  father  had  kept  his  timber 
and  Buffered  no  loss:  but  he  had  designed  to  provide  his  daugh- 
ter a  portion,  and  the  son's  promise  prevented.  To  refuse  to 
fulfill  his  promise  was  a  fraud  upon  the  sister,  and  the  loss  to 
her  was  a  sufficient  consideration  to  sustain  a  special  action  on 
the  case.  But  in  the  case  at  bar,  there  was  no  loss  shown  or 
averred,  which  could  constitute  a  consideration  to  support  an 
action  by  the  daughter.  The  case  of  DuUon  and  Wife  v.  Poole^ 
therefore,  is  not  an  authority  in  point  to  that  before  us.  FeUon 
V.  Dickinson,  10  Mass.  287,  was  also  cited.  There,  a  father 
bound  his  son  to  a  trade,  and  the  master  agreed  in  considera- 
tion of  his  services  to  pay  him  a  certain  sum  at  his  full  age. 
The  son  served  out  his  time,  and  at  maturity  brought  and  main- 
tained the  action.  His  services  were  the  consideration;  and  as 
it  moved  from  him,  and  the  promise  to  his  father  was  for  him, 
he  being  a  minor,  it  was  in  effect  a  promise  to  himself.  As  to 
Schemerhom  v.  Vanderheyden,  1  Johns.  139  [3  Am.  Dec.  104],  the 
decision,  as  to  the  point  now  before  us,  was  extrajudicial;  for 
the  case  went  off  on  another  point,  and  instead  of  being  de- 
cided in  favor  of  the  plaintiff,  was  adjudged  against  him;  so 
that  this  point  seems  to  have  been  but  little  considered.  The 
case  of  PigoU  v.  Thompson,  3  Bos.  &  Pul.  147,  contains  but  an 
obiter  dictum  of  Lord  Alvanley,  in  which  his  brethren  differed 
from  him;  though  I  am  ready  to  admit  the  correctness  of  his 
proposition,  wherever  the  promise  to  pay  to  the  third  person  is 
on  valuable  consideration,  or  where  the  consideration  moved 
from  that  person  himself,  as  was  the  case  of  Loviher  v.  KeUy,  8 
Mod.  116.  All  the  other  cases  which  have  been  reviewed  or  re- 
ferred to  by  the  bar,  in  which  the  action  by  the  third  i>arty  has 
been  sustained,  will  be  found,  I  think,  to  be  cases  in  which  a 
valuable  consideration  moved  from  him,  or  the  money  was  di- 
rected to  be  paid  over  in  discharge  of  a  debt  due  to  him.  Such 
was  the  case  of  Ward  v.  Evans,  2  Ld.  Raym.  928;  Israel  v.  Doug^ 
lass,  1  H.  Bl.  289;  Weston  v.  Barker,  12  Johns.  276  [7  Am.  Dec. 
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319],  in  which  last,  however,  Spencer  dissented  in  a  strong  opin- 
ion. The  whole  of  these  cases  depend  upon  these  legal  principles : 
that  choses  in  action  are  not  assignable;  and  that  no  executoiy 
contract  has  any  force  unless  sustained  by  a  valuable  considera- 
tion. The  first  is  a  rule  of  law  adopted  for  the  prevention  of 
maintenance;  and  though  it  has,  in  modem  times,  been  some- 
what relaxed,  it  is  still  a  ruling  principle.  It  was  early  admit- 
ted, that  an  assignment  for  value  was  good  in  equity;  and  the 
assignee  is  now  also  permitted  to  sue  at  law^in  the  name  of  the 
assignor,  but  he  can  not  sue  in  his  own  name.  Nor  can  the  as- 
signee sue  at  law  or  in  equity,  unless  he  is  an  assignee  for  value, 
as  has  been  already  shown.  The  second  principle  jb  universal. 
No  executory  contract  has  any  force,  unless  it  be  for  value;  and 
moreover,  wherever  a  valuable  consideration  is  essential  to  an 
agreement,  the  legal  interest  in  the  simple  contract  resides  with 
the  party  from  whom  the  consideration  moves,  notwithstanding 
it  may  inure  for  another's  benefit,  or  even  is  to  be  performed  to 
another  person.  From  want  of  attention  to  the  true  principle 
of  the  cases,  there  is  some  apparent  conflict  among  them,  some 
having  gone  farther  than  others  in  encroaching  upon  the  estab- 
lished rules  against  the  assignment  of  choses  in  action.  Thus, 
if  I  deliver  a  sum  of  money  to  B.,  to  pay  over  to  0.,  who  is  my 
creditor,  the  money  may  be  sued  for  by  C.  as  money  had  and 
received  to  his  use:  WfieaUey  v.  Law,  Cro.  Jac.  668;  contra, 
Grifford  v.  Berry,  11  Mod.  241.  And  if  I  have  money  belong- 
ing to  B.  and  promise  to  pay  it  for  him  to  0.,  he,  0.,  may  sue 
for  it  in  his  own  name,  since  by  the  agreement  the  money  has 
changed  owners,  and  I  have  become  C.'s  agent  as  I  was  B.'s 
before:  Surtees  v.  Hubbard,  4  Esp.  203.  This  is  all  clear 
enough:  but  not  content  with  going  thus  far,  it  has  been  de- 
cided, that  if  I  give  goods  of  the  value  of  ten  pounds  to  B.,  to 
pay  to  C. ,  C.  may  sue,  the  parties  having  considered  and  treated 
the  goods  as  money:  1  Boll.  Abr.  32,  pi.  13.  And  where  A.  was 
indebted  to  B.,  and  B.  to  C,  and  B.  gave  an  order  to  A.  to  pay 
C,  and  the  order  was  accepted  by  A.,  C.  was  admitted  to  sue 
A.  for  the  amount.  This  case  has  indeed  been  questioned, 
though  I  think  without  sufficient  reason,  since  A.'s  acceptance 
formed  a  new  contract,  for  which  the  transaction  furnished  % 
sufficient  consideration. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  Mrs.  Milne 
had  no  rights  under  this  supposed  contract.  But  if  she  had,  I 
am  still  of  opinion  they  could  only  be  .enforced  in  equity.  For 
it  is  not  perceived,  that  Mrs.  Smith's  representative  has  no  con- 
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oem  or  interest  in  the  matter:  he  represents  her  with  whom  the 
contract  was  made  by  Boss,  and  from  whom  the  consideration 
moved.  Accordingly,  in  one  case,  where  the  right  of  the  benefi- 
ciary to  sue  was  sustained,  the  right  of  the  promisee  to  sue  was 
also  admitted:  Bell  t.  Chaplain,  Hard.  321.  But  this  leads  to 
one  of  two  consequences;  either  that  the  recovery  here  would  not 
be  a  bar  to  the  suit  of  the  representative  of  Mrs.  Smith,  or  it 
would  be  a  bar.  If  it  would  not  be  a  bar,  then  the  defendant 
would  be  twice  charged:  if  it  would  be  a  bar,  then  the  repre- 
sentative of  the  promisee  would  be  concluded  by  a  proceeding 
to  which  he  is  no  party.  If,  then,  Mrs.  Milne  has  rights,  it  is 
safest  that  they  be  asserted  in  equity,  where  all  the  parties  can 
be  convened;  or  that,  at  least,  the  suit  should  be  brought 
in  the  name  of  Mrs.  Smith's  administrator,  that,  by  being  a 
party  upon  the  record,  any  controversy  between  him  and  Mrs. 
Milne,  as  to  her  rights,  may  be  collaterally  decided  by  the  usual 
proceedings  in  similar  cases. 

Lastly,  admitting  Mrs.  Milne's  right  to  sue  at  law,  I  do  not 
think  she  can  maintAin  debt.  DvMon  and  Wife  v.  Poole,  and  all 
the  cases  founded  on  it,  were  in  assumpsit.  If  entitled  to  sue, 
she  must  sue  upon  the  special  promise  only;  for  Boss  was  never 
her  debtor.  This  distinction,  which  prevails  in  many  cases,  is 
strictly  applicable  here.  Thus,  debt  will  not  lie  against  the  ac- 
ceptor or  indorser  of  a  bill  of  exchange  (except  by  statute),  but 
the  action  lies  upon  the  special  undertaking.  Nor  will  it  lie  on 
any  collateral  contract,  as  on  a  promise  to  pay  the  debt  of  an- 
other in  consideration  of  forbearance:  Anonymous,  Hard.  486; 
Bishop  V.  Young,  2  Bos.  &  Pul.  78,  83;  Hard's  case,  1  Salk.  23. 
Nor  will  it  lie  for  a  wager:  Bovey  v.  CasUeman,  1  Ld.  Baym.  69. 
In  this  case,  it  is  clear  that  if  Boss  was  liable  at  all  to  Mrs. 
Milne,  it  was  upon  the  express  contract,  and  not  as  her  debtor, 
which  he  never  was. 

It  only  renu^ns  to  observe,  that  the  want  of  title  in  Mrs. 
Milne  can  not  be  cured  even  by  the  omnipotent  act  of  jeofails. 
That  act  never  could  have  been  designed  to  enable  a  plaintiff  to 
recover  what  by  his  own  showing  belongs  to  another  person. 
The  judgment,  then,  in  this  case,  should  have  been  for  the  de-^ 
fendant,  non  obstante  veredicto. 

The  other  judges  concurred.  Judgment  reversed,  and  judg- 
ment for  Boss,  defendant  below. 

Stamabd,  J.,  absent. 

TniBD  Febsok  vok  whosk  Benefit  Contract  is  Made  can  Sub  on  it, 
though  he  is  not  present  when  it  is  made:  Schemerliom  v.  Vctnderfieyden^  3 
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Am.  Dec  304;  SmUh  v.  Kemper,  6  Id.  708;  Afjiold  y.  Lyman,  9  Id.  154; 
Rodney  v.  ShanUand,  12  Id.  70;  TuUle  v.  CaUin,  Id.  691;  Marigny  v.  /?«ff^, 
15  Id.  172;  Dearborn  v.  Parka,  17  Id.  206;  iTe/Zy  v.  Evaw,  24  Id.  325;  ^iwcT 
V.  Holdship,  26  Id.  107.  The  priDcipal  case*  is  cited  in  support  of  the  posi- 
tion, tliat  there  must  be  a  privity  of  coDtract  between  plaintiff  and  defend* 
ant,  to  render  defendant  liable  to  an  action  by  the  plaintiff  on  a  contract,  in 
MeOen  v.  Whipple,  I  Gray,  321. 


Wheatley's  Heibs  v.  Calhoun. 

[13  Leiob,  264.] 

Bjui/tt  Pubchased  by  Two  Jointly  is  not  Pabtnebship  Pbopebty,  though 
they  are  to  carry  on  the  business  of  milling  therewith. 

PuBCfHASB  being  ON  INDIVIDUAL  RESPONSIBILITY  IN  SUCH  A  Casb,  the  pay- 
ment of  one  of  the  installments  out  of  the  partnership  funds  does  not 
convert  the  realty  into  partnership  property. 

Dbkd  of  Tbust  is  Supebiob  to  Bjoht  of  Dower,  when  it  is  given  to  secure 
the  payment  of  the  purchase  price. 

Deed  of  Trust  for  Property  Jointly  Purchased  wiU  be  continued  for  the 
benefit  of  one  party,  so  far  as  he  has  made  payments  beyond  his  just 
proportion  of  the  debt. 

Bight  of  Dower  where  Property  Sold  under  Trust  Deed  would  attach 
to  the  husband's  share  of  the  proceeds  after  the  debt  secured  was  paid. 

Bill  in  chancery  by  Maxy  Ann  Calhoun,  widow  of  John 
Calhoun,  against  James  Wheatley's  heirs,  claiming  dower. 
Wheatley  and  Cidhoun  agreed  to  jointly  purchase  a  tract  of 
land;  Wheatley  to  make  arrangements  with  the  vendor  for 
payment,  and  Calhoun  subsequently  to  pay  Wheatley.  The 
land  was  all  conveyed  to  Wheatley,  who  never  conveyed  to 
Calhoun  the  latter's  share.  A  piece  of  property  called  the  New 
Mills,  and  two  hundred  acres  of  land  adjoining,  were  about  to 
be  sold,  and  Calhoun  and  Wheatley  entered  into  an  agree- 
ment to  jointly  purchase  it,  and  did  purchase  it.  The  purchase 
money  was  to  be  paid  in  installments.  To  secui'e  these,  the  pur- 
chasers were  to  give  their  bonds  and  to  execute  a  deed  of  trust 
of  the  premises  to  one  Boberts.  This  deed  of  trust  was  exe- 
cuted in  March,  1824.  Their  wives  did  not  join  in  the  deed. 
Calhoun  had  paid  some  money  on  the  first  agreement  to  Wheat- 
ley,  but  it  was  agreed  between  them  that  Wheatley  should  take 
back  the  land,  and  the  amount  paid  by  Calhoun  should  be 
credited  to  his  share  of  the  purchase  money  of  the  New  Mills. 
Wheatley  and  Calhoun,  after  purchasing  the  New  Mills,  for 
several  years  carried  on  the  business  of  milling.  The  greater 
part  of  the  first  installment  was  paid  from  the  proceeds  of  the 
business,  and  to  meet  the  other  installments  they  borrowed 
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money  from  the  Fredericksburg  bank,  on  their  own  notes. 
These  notes  were  renewed  from  time  to  time  till  after  the  disso^ 
lution  of  the  partnership,  when  Wheatley  and  his  wife  and 
Calhoun  joined  in  a  deed  of  the  New  Mills  and  the  land  to 
a  trustee,  to  sell  the  property  and  apply  the  proceeds  in  dis- 
charge of  the  debt  due  the  bank.  Calhoun's  wife  positively  re- 
fused to  join  in  the  conveyance.  Under  this  deed  the  property 
was  sold,  and  Wheatley,  for  a  fair  price,  became  the  purchaser. 
He  held  the  land  till  his  death,  and  the  widow  of  Calhoun 
brought  this  suit  against  lus  heirs  to  recover  dower  of  her  hus- 
band's portion  of  the  first  tract  purchased,  and  of  his  part  of 
the  New  Mills  and  the  land  surrounding  it.  She  was  allowed 
dower  of  both  tracts;  from  this  decree  the  defendants  appealed. 

Maraon,  for  the  appellants. 

Ifoncure  and  Bobmson^  contra. 

TuGEEB,  P.  This  cause  has  been  argued  with  very  great  abil- 
ity by  the  counsel  on  both  sides,  and  the  court  is  much  indebted 
to  them  for  the  light  which  has  been  shed  upon  the  various 
points  in  the  case. 

The  appellee's  claim  of  dower  in  the  New  Mills,  etc.,  is  con- 
tested, first,  because,  as  is  alleged,  the  property  was  purchased, 
held,  used,  and  paid  for,  as  partnership  property;  and  therefore 
was  chargeable  with  partnership  liabilities,  and  properly  to  be 
regarded  as  personal  estate,  not  liable  to  any  dower  right  of 
Calhoun's  widow.  Whatever  doubts  may  have  heretofore  existed, 
as  to  the  light  in  which  real  property  is  to  be  considered,  when 
bought  and  used  by  a  commercial  partnership  for  the  purposes 
of  the  concern,  it  is  now  well  settled,  that  it  is  to  be  looked 
upon  as  forming  a  part  of  the  partnership  funds.  Such  is,  at 
present,  the  received  doctrine  in  England:  PhiUips  v.  FhiUipa, 
1  My.  &  K.  649;  Broom  v.  Broom,  3  Id.  443;  Bandall  v.  Ban^ 
daU,  7  Sim.  271;  7  Cond.  Eng.  Ch.  208;  9  Id.  118;  10  Id. 
52;  and  so  this  court  has  decided:  Pierce's  Adm'r  v.  Trigg's Heirs^ 
10  Leigh,  406.  In  the  present  case,  however,  I  look  upon  the 
partnership  as  not  comprehending  the  mills  and  land:  I  con- 
sider Wheatley  and  Calhoun  as  joint  owners  of  the  realty,  and 
partners  only  in  the  milling  business  carried  on  upon  the  prop- 
erty. There  may,  indeed,  be  partnerships  in  the  business  of 
milling,  or  mining,  or  farming;  but  unless  the  intent  of  the 
joint  owners  to  throw  their  real  estate  into  the  fund  as  partner- 
ship stock,  is  distinctly  manifested,  or  unless  the  real  property 
is  lK>ught  out  of  the  social  funds,  for  partnership  purposes,  i^* 
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must  still  retain  its  character  of  realty.  Considering  the  part- 
nership as  a  third  person,  the  titles  of  the  individual  partners 
can  not  be  passed  to  it,  perhaps,  without  violating  the  statute 
of  frauds,  unless  it  be  by  express  agreement  in  writing,  or  un- 
less, by  purchasing  with  partnership  funds,  an  implied  trust  is 
raised  in  its  favor.  In  this  case,  I  see  nothing  from  whence  to 
infer,  that  there  was  any  design  on  the  part  of  these  joint  pur- 
chasers to  convert  their  real  estate  into  partnership  stock;  nor 
am  I  better  satisfied,  that  the  property  was  purchased  with,  or 
paid  for  out  of,  partnership  funds.  To  raise  a  trust  by  such  pur- 
chase, it  must  have  been  made  at  the  time  with  x)artnership 
funds,  or  on  partnership  responsibility.  The  payment,  inci- 
dentally, out  of  those  funds,  of  an  installment  due  upon  an  an- 
tecedent contract  on  individual  responsibility,  can  not  raise 
such  a  trust,  or  give  title  to  anything  but  reimbursement.  Now, 
here,  the  purchase  was  on  individual  responsibilities.  The 
parties  gave  their  bonds,  which  bound  each  and  his  heirs  for  his 
own  part,  as  between  themselves,  though  both  were  bound  for 
the  whole  to  the  vendor.  The  payments,  therefore,  if  they  had 
been  made  with  the  partnership  funds,  would  not  have  converted 
the  land  into  partnership  property.  But  the  payments  were,  in 
fact,  iQtimately  made  by  Wheatley  himself,  whose  right  to  reim- 
bursement rests  on  principles  wholly  different. 

This  brings  us  to  the  sepond  point;  and  here,  I  think  it  clear, 
that  the  deed  of  trust  of  Wheatley  and  Calhoun  to  Roberts  of 
March,  1824,  was  paramount  to  the  widow's  right  of  dower. 
Though  it  does  not  appear  to  have  been  executed  at  the  same 
time  with  the  deed  of  conveyance  to  them,  yet  it  was  so  con- 
tracted for,  and  the  two  instruments  must  therefore,  in  equity, 
be  regarded  as  parts  of  the  same  transaction:  OUliam  v.  Moart, 
4  Leigh,  30  [24  Am.  Dec.  704].  The  dower  right  of  the  wife 
must,  therefore,  be  subordinate  to  the  deed  of  trust. 

Next,  it  is  to  be  seen  whether  that  deed  of  trust  is  yet  in  force. 
It  would  seem  to  be  so  in  the  strictest  sense,  for  the  whole  pur- 
chase money  has  not  even  yet  been  paid.  But  even  if  it  had 
been,  I  should  be  clearly  of  opinion,  that  it  was  kept  alive  for 
the  benefit  of  Wheatley,  so  far  as  he  has  made  payments  beyond 
his  just  proportion  of  the  debt.  Admitting  (what  I  am  not  yet 
disposed  to  concede)  that  when  a  surety  pays  off  a  bond,  there 
is  nothing  to  which  he  can  be  substituted,  as  the  security  is 
gone,  yet  the  same  inference  can  not  be  drawn  in  relation  to  a 
deed  of  trust.  If  the  surety  for  the  debt  has  paid  it,  still  the 
title  is  outstanding  in  the  trustee,  and  is  in  the  power  of  a  court 
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of  eqtiity,  which  will  apply  it  to  his  indemnification.  The  t6ch- 
nical  objection  that  the  remedy  is  gone,  and  there  is  nothing  to 
assign,  can  not  prevail;  and  the  court  will  act  upon  the  conscience 
of  the  trustee,  and  compel  him  to  execute  the  trust  for  the  liene- 
fit  of  him  who  stands  in  the  shoes  of  the  creditor. 

Had  the  sale,  then,  been  under  the  first  deed  of  trust  of  March, 
1824,  there  would,  I  think,  be  an  end  of  the  case.  But  it  was 
not;  aQd  of  course,  the  equity  of  redemption  under  that  deed 
has  never  been  foreclosed,  as  to  any  rights  of  the  widow.  She 
was,  without  question,  entitled  to  dower  in  that  equity  of  re- 
demption, to  the  extent  to  which  her  husband  Calhoun  had 
made  payment  of  his  proportion  of  the  purchase  money.  In 
other  words,  if  upon  a  sale,  there  should  be  an  excess  over  and 
above  the  debt  secured,  that  excess,  being  the  measure  of  the 
equity  of  redemption,  would  belong  to  Calhoun  and  Wheatley, 
in  the  proportions  in  which  they  have  paid  the  purchase  money, 
and  Calhoun's  widow  would  have  her  dower  in  her  husband's 
portion. 

With  this  view  of  the  case,  I  am  of  opinion,  that  if  Mrs.  Cal- 
houn shall  ask  a  resale  of  the  trust  property,  she  will  be  entitled 
to  it;  and  if  there  be  an  excess  over  and  above  the  purchase 
money,  she  will  be  entitled  to  her  dower  interest  out  of  Cal- 
houn's portion  of  it.  In  the  event  of  such  claim  being  asserted, 
accounts  should  be  directed  to  ascertain  what  proportion  of  the 
purchase  money  has  been  paid  by  Calhoun,  what  out  of  the 
partDership  funds,  and  what  by  Wheatley,  it  being  obvious,  I 
think,  that  Wheatley,  if  he  has  overpaid,  is  entitled,  by  substi* 
tution,  to  resort  to  the  deed  of  trust  for  reimbursement. 

The  other  judges  concurred. 

The  decree  of  this  court  declared,  that  on  the  joint  purchase 
by  Wheatley  and  Calhoun  of  the  New  Mills  and  two  hiindred 
acres  of  land,  a  contingent  right  of  dower  in  a  moiety  thereof 
accrued  to  the  wife  of  Calhoun,  subordinate,  however,  and  sub- 
ject to  the  lien  for  the  purchase  money;  and  had  that  lien  been 
discharged  by  the  payment,  by  the  purchasers  respectively,  of 
moieties  of  the  purchase  money,  the  dower  right  would  have  pre- 
vailed over  any  claim  of  the  surviving  partner  for  a  general 
balance  on  the  settlement  of  the  partnership  accounts.  That 
the  lien  for  the  purchase  money  being  an  express  tenn  of  the 
contract  of  purchase,  was  paramoiint  to  the  claim  of  dower,  the 
efficacy  of  which  lien  in  overreaching  the  dower  right,  was  in  no 
degree  impaired  by  the  delay  in  executing  ^the  deed  of  trust. 
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whereby  the  purchase  money  "was  stipulated  to  be  secured;  and 
that  deed  being  executed  in  fulfiUment  of  one  of  the  stipulationa 
of  the  contract,  has,  in  respect  to  the  dower  right  in  question, 
the  same  effect  in  equity,  to  all  intents,  as  if  executed  una  flahi 
with  the  conveyance  to  Wheatley  and  Oalhoun.  That  so  far  as 
either  of  the  joint  purchasers,  Wheatley  pr  Calhoun,  shall  have 
paid  more  than  a  moiety  of  the  purchase  money,  or  so  far  as  the 
purchase  money  may  have  been  paid  by  the  partnership  of 
Wheatley  &  Calhoun,  the  deed  of  trust  to  secure  the  purchase 
money  stands  as  a  security  for  the  partner  or  the  partnership; 
and  the  x>artner,  or  the  partnership,  is  entitled  to  be  subrogated 
thereto,forreimbursement;  and  to  these  rights,  so  far  as  Wheatley 
is  interested  in  them,  the  dower  right  is  subordinate ;  so  that  it  at- 
taches only  to  one  moiety  of  the  surplus  after  satisfying  the  claim 
of  Wheatley  for  payment  of  the  purchase  money  made  by  himself, 
or  by  the  partnership  of  Wheatley  &  Calhoun.  That  this  daim 
of  dower  in  property  of  the  nature  of  an  eqtiity  of  redemption, 
has  not  been  foreclosed  by  the  sale  under  the  deed  of  trust  of 
May,  1830,  to  indemnify  the  indorsers  of  the  notes  of  Wheat- 
ley  &  Calhoun,  which  were  originally  given  to  provide  the 
means  of  paying  the  latter  installments  of  the  original  purchase 
money;  and  the  appellee  has  still  the  right  to  have  a  resale, 
should  she  think  proper  to  claim  it,  and  to  have  dower  of  the 
moiety  of  excess  of  the  sum  produced  by  such  resale,  above  the 
amount  which,  on  the  taking  of  the  proper  accounts,  may  appear 
to  be  necessary  to  discharge  the  claims  of  Wheatley  for  the  pay- 
ments on  account  of  the  purchase  money,  made  by  himself  or 
the  partnership  of  Wheatley  &  Calhoun.  And  that  the  appellee 
is  not  entitled  to  dower  in  the  two  hundred  and  twenty-on^ 
acres  of  land  her  husband  contracted  to  purchase  of  Wheatley 
by  the  articles  of  October,  1822,  the  contract  therefor  never  having 
been  carried  into  effect,  and  the  same  having  been  rescinded  and 
abandoned,  while  it  was  yet  wholly  executory,  and  before  the 
payment  of  the  purchase  money  was  completed,  or  the  legal  or 
equitable  possession  or  seisin  of  the  land  acquired  by  the  pur- 
chaser. And  that  the  decree  of  the  circuit  superior  court  was 
erroneous.  Therefore,  it  was  reversed  with  costs,  etc.  And  the 
cause  was  remanded  for  further  proceedings  to  be  had  therein 
according  to  the  principles  above  declared;  and  in  case  the  ap- 
pellee should  not,  within  a  reasonable  time,  choose  to  assert  her 
claim  to  dower  on  those  principles,  and  to  that  end,  ask  a  refer- 
ence to  a  commissioner  to  take  the  proper  accounts,  then  her 
bill  to  be  dismissed,  but  without  costs. 
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Pabtnbbship  IxfTBBESTS  DT  Rbaltt:  The  law  of  portnerahip  does  not 
apply  to  realty:  CoUa  v.  CokSt  8  Am.  Dec  231;  partners  are  tenants  in  com- 
mon of  land:  Better  v.  Wheeler,  24  Id.  66;  the  title  to  real  estate  bought  with 
partnership  funds,  vests  in  the  separate  partners  as  joint  owners,  and  any  one 
may  sell  his  undivided  share:  Baca  v.  Ramos,  29  Id.  463.  Beal  estate  can 
only  become  partnership  property  by  deed,  or  other  Mrriting  properly  recorded, 
indicating  an  intention  to  make  it  such:  Tic^  v.  Henrie,  27  Id.  2^. 

Widow  kot  Entitled  to  Dowxb  whbbb  Husband  Mobtoaois  Land  or 
conveys  it  to  trustees  to  secure  the  purchase  money:  Hdbrook  v.  lUmey,  3 
Am.  Dec  243;  Bird  v.  Gardner,  6  Id.  137;  Stow  v.  TUft,  8  Id.  266;  JlicOaylep 
▼.  Orhnee,  20  Id.  434;  QUUam  v.  Moort,  24  Id.  704. 


Hanbbbough's  Exeoutobs  v.  Hooil 

[12  LnoB,  816.] 

Leqaot  is  Adctmid  When  the  parent,  who  gives  the  legacy  afterwards 

upon  the  child's  marriage,  makes  an  advance  to  her  in  the  natore  of  a 

portion. 
Doctrine  of  Ademption  Applies  to  Bequests  of  Bealtt  as  well  as  to 

bequests  of  personalty  (TuoKSB,  P.,  dissenting). 
Devise  of  Realty  is  Adeemed  When  the  testator  on  the  marriage  of  the 

devisee  advanced  her  another  equally  large  tract  of  land  as  a  portioii 

(Tucker,  P.,  dissenting). 

Peter  Haitsbeouoh  bequeathed  to  his  granddaughter,  Maria 
Hansbrough,  certain  n^froes  and  personal  property,  and  a  sixth 
of  a  large  tract  of  land.  Maria  was  about  to  be  married  to 
Hooe,  and  he  (Hooe)  proposed  to  the  testator  that  he  settle  cer- 
tain property,  consisting  of  negroes  and  land,  upon  Maria  and 
her  children.  The  testator  at  first  refused,  saying  he  had  suffi- 
ciently provided  for  her  in  his  will,  at  the  same  time  reading  it. 
After  some  persuasion,  however,  he  agreed  to  settle  on  her  another 
tract  of  land,  large  as  the  one  she  would  have  taken  under  the 
vrill,  several  negroes,  and  a  sum  of  money.  The  testator  died, 
and  his  executors  executed  the  agreement  for  marriage  settle- 
ment. The  bill  was  exhibited  in  the  superior  court  of  chancery 
of  Fredericksburg,  and  thence  removed  to  the  circuit  superior 
court  of  Spottsylvania  by  Hooe  and  Maria,  his  wife,  against  the 
representatives  of  Peter  Hansbrough  to  recover  the  property 
bequeathed  Maria  by  the  will.  The  court  held  that  the  legacies 
of  personalty  were  adeemed,  but  that  she  was  entitled  to  her 
share  of  the  real  estate,  and  decreed  accordingly;  from  whioh 
decree  defendants  appealed. 

Leighy  for  the  appellants. 

Potion,  contra. 
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Oabell,  J.  The  question  in  this  case  is,  whether  the  legacies 
and  devises  given  by  the  will  of  Peter  Bansbrongh  to  his 
granddaughter,  Maria  Hansbrongh  (now  Mrs.  Hooe),  were  re- 
voked, adeemed,  or  satisfied,  by  the  subsequent  advancement 
in  real  and  personal  property,  made  to  her  by  him,  on  her  mar- 
riage to  Mr.  Hooe.  The  doctrine  upon  this  subject,  so  far  as 
relates  to  legacies,  was  veiy  concisely,  but  lucidly  laid  down  by 
Lord  Eldon  in  Trimmer  v.  Bayne,  7  Ves.  508.  He  says:  "  The 
rule  is  settled,  that  where  a  parent,  or  person  in  looo  parenHs, 
gives  a  legacy  as  a  portion,  and  afterwards,  upon  marriage  or 
any  other  occasion  calling  for  it,  advances  in  the  nature  of  a 
portion  to  that  child,  that  will  amount  to  an  ademption  of  the 
gift  by  the  will,  and  this  court  will  presume  he  meant  to  satisfy 
the  one  by  the  other."  This  rule  was  fully  considered,  recog- 
nized, and  acted  on  by  this  court  in  the  case  of  Jones  v.  MasoUf 
5  Band.  577  [16  Am.  Dec.  761.]  I  am  clearly  of  opinion,  that 
this  rule  is  applicable  to,  and  is  decisive  of,  this  case,  so  far  as 
respects  the  legacies  of  slaves  and  other  personal  property;  and 
consequentiy,  that  the  decree  as  to  those  subjects  is  correct. 

The  question,  whether  the  devises  of  real  estate,  also,  were 
revoked,  adeemed,  or  satisfied,  by  the  subsequent  advancement, 
is  attended  with  more  difficulty.  After  much  reflection,  how- 
ever, I  have  come  to  the  conclusion,  that  this  question,  likewise, 
is  to  be  determined  in  the  affirmative. 

It  is  said  that  no  case  has  occurred  in  which  the  doctrine  of  the 
ademption  of  legacies  has  been  extended  to  devises  of  real  estate. 
This  is  true.  But  it  is  equally  true,  that  there  is  no  case,  in 
Virginia  at  least,  deciding  that  the  doctrine  is  inapplicable  to 
such  devises.  The  question  is  now  fairly  presented,  for  the  first 
time,  and  we  must  meet  it.  The  novelty  of  a  question  is  well 
calculated  to  inspire  caution  and  circumspection,  but  is  not 
sufficient  to  control  our  judgment.  New  cases  are  perpetually 
occurring;  but  they  can  be  correctiy  decided,  only  by  the  appli- 
cation of  old  and  well-established  principles.  The  case  of  Jones 
V.  Mason  was  a  new  one:  nothing  like  it  could  have  occurred  in 
England;  nor  had  such  case  ever  been  presented  to  our  own 
courts.  It  was  there  decided,  for  the  first  time,  that  a  specific 
legacy  of  slaves,  given  as  a  portion,  was  adeemed,  in  part,  by  a 
subsequent  advancement  of  other  slaves,  made  and  intended  by 
the  testator,  in  lieu  of  certain  of  his  slaves  given  by  the  will.  It 
was  thus  decided,  because,  according  to  the  practice  in  our  coim- 
tiy ,  it  had  become  common  for  parents  to  provide  portions  for  their 
children  by  a  bequest  of  slaves,  and  because  it  was,  on  principle, 
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as  just  and  proper  that  such  portions  should  be  adeemed  and 
satisfied  bj  a  subsequent  advance  of  other  slaves  in  lieu  thereof, 
as  if  the  portion  provided  by  the  will,  and  that  provided  by  the 
subsequent  advancement,  had  both  consisted  of  money.  It 
soems  to  me,  that  this  principle  is  quite  as  applicable,  in  this 
country,  to  a  portion  by  will  consisting  of  lands;  for  it  is  well 
known,  that  it  is  almost  as  common  to  provide  portions  for 
children  by  a  devise  of  lands,  as  to  provide  them  by  a  bequest 
of  slaves;  and,  as  far  as  my  observation  has  extended,  it  is  more 
common  to  provide  them  in  lands,  than  in  money:  whereas,  in 
England,  it  is  very  rare  that  younger  children  are  advanced 
otherwise  than  in  money.  Our  legislature  has,  in  many  cases, 
manifested  a  disposition  to  break  down  the  distinction,  which 
formerly  existed,  between  real  and  personal  estate.  Thus,  in 
case  of  intestacy,  the  real  and  personal  estate  will,  with  a  veiy 
few  exceptions,  go  to  the  same  persons;  and  an  advancement  of 
real  estate  is  to  be  brought  into  hotchpot  in  the  distribution  of 
personalty,  and  an  advancement  of  personalty  is  to  be  brought 
into  hotchpot  in  the  division  of  the  real  estate. 

It  seems  to  me,  that  in  relation  to  the  subject  now  before  us, 
the  nature  of  the  estate  given,  whether  real  or  personal,  is  a 
matter  of  no  consequence.  The  object  for  which  it  is  given,  is 
the  thing  to  be  attended  to.  If  it  be  given  as  a  portion  for  the 
child,  whether  it  be  realty  or  personalty,  it  ought  to  be  adeemed 
by  a  subsequent  advancement  made  by  the  parent  in  Heu  of  the 
legacy.  Now,  in  the  case  before  us,  it  is  impossible  to  look  at 
the  facts,  and  not  to  see  that  the  legacies  and  devises  in  the  will 
were  intended  as  a  portion;  and  it  is  equally  impossible  not  to 
see  that  the  provision  by  the  advancement,  on  the  marriage,  was 
intended  by  Mr.  Hansbrough  to  be  in  Heu  of,  and  not  in  addi- 
tion to,  the  provision  made  by  the  will.  What  is  to  prevent  us 
from  applying  to  this  case  the  same  principle  of  equity  that  was 
applied  in  the  case  of  Jones  v.  Mason  f  I  hope  I  have  shown, 
that  there  is  nothing  in  the  objection  as  to  the  novelty  of  the 
case.  It  is  contended  for  the  appellees,  that  our  hands  are  tied 
up  by  our  statute  concerning  wills,  which,  after  prescribing  the 
manner  in  which  a  will  of  lands  shall  be  made,  declares,  that 
'*  no  devise  so  made,  or  any  clause  thereof,  shall  be  revocable 
but  by  the  testator  or  testatrix  desixoying,  canceling,  or  oblit- 
erating the  same,  or  causing  it  to  be  done  in  his  presence,  or  by 
a  subsequent  will,  codicil,  or  declaration  in  writing,  made  as 
aforesaid."  But,  as  Judge  Green  observed,  in  Jones  v.  Mor 
son^  this  clause  is  the  same  in  effect  with  the   clause   in  the 
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statute  of  1748»  which  was  taken  from  the  twenty-second  sec- 
tion of  the  English  statute  of  feauds,  29,  c.  2»  and  which  pro- 
TideSy  that  **  no  will  in  writing,  or  any  devise  therein  of  chat- 
tels, shall  be  revoked  by  a  subsequent  will,  codicil,  or  declaration, 
unless  the  same  be  in  writing."  The  statute  of  frauds,  however, 
has  never  been  held,  in  England,  to  prohibit  the  revocation, 
either  of  wills  of  land  or  of  personalty,  by  implications  founded 
on  events  subsequent  to  the  making  of  the  will.  And  in  the 
case  of  WUcox  v.  Bootes,  1  Wash.  140,  it  was  expressly  decided, 
that  the  subsequent  marriage  of  the  father,  and  the  birth  of  a 
child,  was  an  implied  revocation  of  a  will,  even  at  law,  both  as 
to  real  and  personal  estate.  I  see  no  objection  to  extending  the 
principle,  at  least  in  equity,  to  an  implied  revocation  by  a  sub- 
sequent advancement,  made  and  intended  by  the  testator  in  lien 
of  the  provision  made  by  the  will.  The  &ct  that  a  legatee  of 
personal  property  can  recover  his  legacy  only  in  a  court  of 
equity,  while  a  devisee  of  lands,  taking  the  legeJ  title,  may  re- 
cover in  a  court  at  law,  seems  to  me  to  make  no  material  differ- 
ence in  the  case.  It  veiy  often  happens,  that  the  legal  title  is 
in  one  person,  while  the  equitable  is  in  another;  and,  in  such 
cases,  it  is  competent  to  a  court  of  equity  to  prevent  the  asser- 
tion, or  enforce  the  surrender,  of  the  legal  title. 

I  am  of  opinion  to  reverse  the  decree,  so  far  as  it  purports  or 
intends  to  give  to  the  appellees  any  portion  of  the  real  estate; 
and  to  dismiss  the  bill. 

Bbookb,  J.,  concurred. 

TuoEEB,  P.  If  there  can  be  a  case  in  whicha  grand&ther  can 
place  himself  in  looo  parentis  in  relation  to  his  grandchildren,  of 
which  there  is  no  reasonable  doubt,  this  is  such  a  case.  John 
Hansbrough,  the  son  of  the  testator,  being  dead,  his  children 
are  taken  into  the  &unily  of  the  grandfather  and  receive  their 
nurture  and  education  from  him;  and  by  his  will,  he  places 
them  in  the  position  of  children,  by  devises  and  bequests  of  real 
and  personal  property  to  be  divided  among  them  and  his  sons 
and  daughters,  giving  them  the  share  of  their  deceased  father. 
The  bequests  to  them  are  not  of  independent  and  substantive 
legacies,  which  might  be  deemed  an  emanation  from  lus  mer^ 
bounty;  but  it  is  a  partition  among  lus  living  children  and  the 
children  of  a  deceased  son,  of  his  entire  estate.  For  although 
some  of  the  clauses  of  the  will  contain  devises  and  bequests  of 
distinct  and  separate  prox>erty  to  be  divided  among  them,  yet 
there  are  others,  in  which  other  portions  of  the  estate  are  given 
to  the  children  and  grandchildren  together,  to  be  divided  equally 
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amongst  them,  except  that  the  grandchildren  are  to  take  the 
portion  of  their  father.  And  the  whole  will,  taken  together, 
shows  yery  distinctly  that  it  was  the  testator's  design  that  his 
grandchildren  should  haye  what  his  son  John  would  have  had. 
He  has  thus  placed  them  in  loco  yUiorwm,  and  by  consequence 
places  himself  in  loco  parentis, 

I  am  not  less  satisfied  that  the  intention  of  Peter  Ebnsbrough, 
the  testator,  was  that  the  settlement  made  upon  the  marriage  of 
his  granddaughter  Maria  should  be  a  satisfaction  of  what  he 
had  given  her  by  his  will.  He  did  not  design  a  double  portion 
for  her.  The  peremptory  style  of  Mr.  Hooe's  communication 
was  in  no  wise  calculated  to  conciliate  the  grandfather,  and  to  in- 
duce him  to  give  to  this  daughter  of  his  son  John  twice  as  much  as 
to  her  brothers  and  sisters.  The  facts  proved  establish  the  refusal 
in  the  first  instance,  and  the  reluctance  throughout,  of  the  tes- 
tator, to  enter  into  the  marriage  agreement.  He  produced  his  will 
and  insisted  on  its  provisions  as  being  sufficient.  But  the 
matter  was  pressed  upon  him,  and  he  at  length  assented.  We 
Bee  in  this  no  evidence  of  a  disposition  to  add  to  what  he  had 
given  by  the  will.  On  the  contrary,  as  I  understand  the  trans- 
action, he  on  his  part  was  unwilling  to  bind  himself  by  contract 
to  do  that  which  he  had  already  done  by  his  will,  and  thus  to  take 
from  himself  that  power  of  revocation  which  the  circumstances 
of  the  case  or  his  own  natural  disposition  might  have  made  it 
desirable  to  retain.  Mr.  Hooe,  on  the  other  hand,  was  prob- 
ably unwilling  to  subject  himself  to  the  caprices  of  the  old  man, 
and  may  have  been  desirous  to  make  the  advancement  (which 
seems  to  have  been  a  sine  qua  non)  as  irrevocable  as  the  marriage 
tie,  by  which  he  was  to  be  indissolubly  bound.  This,  I  take  it, 
was  the  real  matter  of  difference;  nor  does  there  appear  to  be  the 
least  reason  for  believing  that  either  of  the  parties  thought  of  the 
provisions  of  the  settlement  being  cumulative,  instead  of  a  mere 
substitute  for  the  provisions  of  the  will. 

Now,  it  is  an  established  principle,  that  when  a  parent,  or  per- 
son in  loco  parentis,  gives  a  legacy  as  a  provision,  and  afterwards 
upon  marriage,  or  upon  any  other  occasion  calling  for  it,  he 
makes  an  advance  in  the  nature  of  a  portion  to  that  child,  that 
will  amount  to  an  ademption  of  the  gift  by  will :  Trimmer  v. 
Bayyie,  7  Ves.  508;  Monck  v.  Monck,  1  Ball.  &  B.  298.  Was 
the  marriage  settlement,  as  it  is  called,  such  an  ademption? 
The  court  below  considered  it  as  such,  as  to  the  whole  of  the 
provisions  of  the  will  except  the  land;  but  it  held  the  devise  of. 
the  land  to  be  unrevoked  by  the  subsequent  contract. 


Digitized  by 


Googit 


664  Hansbrough's  Ex'bs  v.  Hooe.  [Virginia, 

Was  the  devise  of  the  land  reyoked  or  adeemed  by  the  mar- 
riage settlement?  I  concur  with  the  conrt  below,  in  thinking  it 
was  not.  It  is  conceded,  that  there  is  no  instance  in  the  Eng- 
lish books  or  our  own,  of  such  a  revocation.  A  gift  or  sale  of 
the  devised  subject  is  indeed  an  ademption,  because  the  thing 
itself  is  gone.  It  is  taken  away  by  the  act  of  the  testator  himself, 
whose  power  of  disposition  is  not  restrained  by  his  will.  But  the 
gift  of  other  land  can  not  in  like  manner  operate  an  ademption, 
because  the  land  devised  is  not  taken  away.  It  is  left  for  the 
will  to  operate  upon;  and  to  permit  the  gift  of  other  land  to 
effect  an  ademption,  would  be  to  construe  such  gift  as  evidencing 
the  animus  revocandi,  which  the  statute  has  provided  shall  only 
be  declared  by  a  subsequent  will,  codicil,  or  declaration  in  writ- 
ing, made  in  the  manner  in  which  a  will  of  lands  is  required  to 
be  made.  There  are,  indeed,  two  ways  by  which  a  devise  of 
lands  may  be  rendered  nugatory  or  may  be  avoided:  either  by 
taking  away  the  subject,  so  that  the  will  though  unrevoked  has 
nothing  to  operate  on;  or  by  revoking  the  clause,  so  that, 
although  the  subject  remains,  there  is  no  will  to  dispose  of  it. 
But  a  gift  of  other  land  can  not  operate  to  adeem,  since  the  land 
devised  is  left  for  the  will  to  operate  on;  nor  can  it  operate  to 
revoke,  because  revocation  can  only  be  according  to  the  statute. 

It  is  said,  however,  that  notwithstanding  the  statute,  there 
may  be  implied  revocations.  This  can  not  be  denied;  but  it  may 
be  confidently  afi&rmed,  that  there  is  no  case  in  which  a  devise 
to  a  child  of  one  tract  of  land  has  been  held  to  be  impliedly  re- 
voked by  the  gift  of  another.  How  far  it  was  legitimate  to  set 
up  any  implied  limitation  in  the  teeth  of  the  statute,  may  not 
now  be  questioned.  We  are  bound  by  adjudications  in  this  re- 
spect which  we  may  not  disregard.  But  where  no  precedent 
commands  us  to  set  the  statute  at  defiance,  we  should  steadfastly 
adhere  to  its  wise  and  salutary  provisions. 

Again,  it  is  said,  that  by  the  rules  of  equity  an  advance  to  & 
portioned  legatee  is  to  be  taken  as  satisfaction.  But  these  rules 
do  not  extend  to  the  realty.  They  are  rules  for  the  personalty, 
over  which  the  control  of  equity  is  entire.  The  subjects  of  leg- 
acies and  distribution  are  within  its  peculiar  jurisdiction.  The 
legatee  acquires  no  legal  title  by  the  will,  and  distribution  can 
only  be  obtained  through  a  court  of  chancery.  That  court,  ac- 
cordingly, can  make  and  has  made  certain  rules  on  this  subject, 
which  must  now  be  fbllowed.  But  the  realty  devised  is  not 
within  its  grasp.  A  devise  passes  the  legal  title  to  the  devisee, 
and  the  question  of  revocation  is  for  a  court  of  law.     Had  Hooe 
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and  "wife  instikited  their  ejectment  for  the  land  devised,  no 
question  of  their  title  could  have  been  raised.  In  vain  would 
the  defendants  have  set  up  the  gift  of  other  land  as  a  revocation 
of  the  devise.  It  could  not  be  pretended  to  have  that  operation 
in  a  court  of  law;  and  it  is  equally  clear  that  equity  must  follow 
the  law  in  deciding  the  question  of  revocation. 

It  seems  to  be  supposed,  however,  that  as  the  contract  in  this 
case  is  not  executed  but  executory,  a  specific  execution  would 
not  be  decreed  except  upon  the  terms  of  releasing  the  interests 
under  the  will.  Whether  this  be  so  or  not,  it  may  not  in  this 
case  perhaps  be  proper  to  decide,  as  the  bill  is  filed  not  to  carry 
into  execution  the  marriage  settlement,  but  to  enforce  the  rights 
of  the  plaintiffs  under  the  will.  But  if  the  question  were  be- 
fore us,  I  should  hesitate  to  accede  to  the  proposition.  Con- 
tracts of  marriage  can  not  be  regarded  as  standing  upon  the 
ordinary  footing  of  other  contracts  as  to  specific  execution. 
When  the  marriage  has  taken  place,  there  must  be  specific  exe- 
cution, unless  there  be  fraud.  Unreasonableness  or  delay,  or 
any  of  the  usual  grounds  of  opposition,  would  seem  inadequate 
to  bar  a  decree  for  specific  performance  when  the  irreversible 
execution  of  it  by  marriage  has  once  taken  place.  The  parties, 
by  that  act,  are  placed  in  a  situation  in  which  the  sUUv^  qiLO  ante 
has  become  impossible  forever.  Specific  execution,  from  the 
moment  of  consummation,  seems  to  be  inevitable  for  the 
purposes  of  justice.  I  except,  as  of  course,  matters  of  fraud 
or  of  contract.  If,  for  instance,  in  this  case  the  agreement  had 
been  obtained  by  fraud,  or  if  Hooe  and  wife  had  agreed  that 
her  rights  under  the  will  should  be  given  up  in  consideration 
of  the  settlement,  a  case  would  certainly  be  presented  in  which 
a  court  of  equity  would  compel  the  necessary  releases  to  effect- 
uate justice.  But  that  can  not  be  in  the  case  as  it  stands. 
There  is  no  proof  of  fraud,  whatever  we  may  think  of  the  un- 
usually peremptory  requisition  of  the  intended  husband.  Nor 
is  there  any  proof  that  he  even  knew  of  the  provision  by  will, 
and  much  less  that  he  agreed  that  one  provision  should  be  sub- 
stituted for  the  other.  Upon  what  ground,  then,  could  a  court 
of  equity  take  away  the  settlement  rights  of  Hooe,  unless  he 
would  relinquish  the  testamentary  rights  of  Maria  Hansbrough 
in  the  lands  devised  to  her,  when  neither  she  nor  her  intended 
husband  ever  assented  to,  or  so  understood,  the  contract  of 
marriage?  There  can,  I  think,  be  no  sound  reason  for  doing 
so,  and  if  the  question  was  fairly  presented  by  the  record,  I 
should  incline  to  decide  it  in  the  negative.     With  these  views,  I 
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am  of  opinion  to  affirm  the  decree  so  far  as  respects  the  real  es- 
tates devised  by  Hansbrough  to  the  female  plaintiff. 

"We  are  next  to  inquire,  whether  the  court  erred  in  declaring 
the  bequests  of  personal  estate  to  Maria  Hansbrough  to  have 
been  adeemed  and  satisfied  by  the  marriage  contract?  And  I 
am  of  opinion,  that  in  this  also  the  court  was  right.  Upon  the 
argument  of  the  case,  I  was  disposed  to  think,  that  as  the  limita- 
tions in  the  will  and  in  the  settlement  were  somewhat  different, 
an  absolute  fee  being  limited  to  the  unborn  children  in  the  one 
case,  and  a  contingent  one  in  the  other,  there  could  be  no 
ademption.  But  reflection  and  authority  have  satisfied  me,  that 
if  the  direct  objects  of  the  provision  are  the  same  in  both,  it  is 
not  material  though  there  be  some  variation  as  to  those  remotely 
in  contemplation  of  the  party.  Thus,  as  both  the  provisions 
are  for  Maria  Hansbrough  who  was  the  direct  object  of  them, 
and  as  to  her  do  not  materially  vary,  it  is  immaterial  that  the 
provisions  differ  somewhat  as  to  her  unborn  children,  who  were 
remotely  contemplated,  and  may  truly  be  regarded  as  mere  ac- 
cessories to  herself.  The  case  of  Monck  v.  Monck  is,  in  this 
respect,  much  stronger  than  this.  There  Lord  Monck  be- 
queathed to  his  brother  five  thousand  pounds,  the  interest  to  be 
paid  te  him  during  life,  and  if  he  married,  with  power  to  joint- 
ure his  wife  by  an  annuity  of  one  hundred  and  fifty  pounds  per 
annum,  the  principal  to  go  to  the  issue  of  the  marriage,  and  in 
default,  etc.,  over.  He  afterwards,  on  his  brother's  marriage, 
gave  his  bond  to  trustees  in  the  marriage  settlement,  declaring 
the  uses  to  be  to  pay  the  interest  to  his  brother  for  life,  re- 
mainder to  his  wife  for  life,  the  principal  to  be  divided  amongst 
the  issue  in  such  shares  as  the  father  should  appoint.  The  va- 
riance in  the  provisions  was  not  held  sufficient  to  relieve  the 
case  from  the  general  rule.  I  think,  then,  there  is  no  difficulty 
in  this  case  arising  out  of  the  variance  of  the  provisions,  and 
there  is  certainly  none  as  to  the  adequacy  of  the  settled  prop- 
erty to  cover  all  the  personal  bequests.  For  though  the  devise 
of  the  land  can  not  be  revoked  or  adeemed  by  the  gift  of  other 
land,  yet  the  gift  of  that  other  land  is  an  advancement  which 
upon  the  rules  of  equity  will,  if  adequate,  adeem  the  personal 
bequests.  Now,  there  can  be  no  doubt,  that  the  four  hundred 
acres  of  land  and  the  personal  estate  in  the  settlement  are  of 
more  value  than  all  the  personal  interests  bequeathed  to  Maria 
Hansbrough  by  the  will;  and  if  so,  they  are,  including  the  share 
in  the  residue,  adeemed  by  the  settlement.     As  to  the  doctrine 
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respecting  the  residuum,  see  the  cases  collected  in  HoTenden's 
note  3  to  WxLsm  v.  Piggott,  2  Ves.  jun.  350. 

The  counsel  for  the  appellants  has  presented  another  yiew  of 
this  case,  which  requires  to  be  noticed.  He  considers  it  as  fall- 
ing within  the  influence  of  the  rule,  that  no  man  can  be  permit- 
ted to  claim  under  and  against  a  will.  But  here  the  appellees 
do  not  claim  anything  against  the  will.  It  is  true  they  claim 
lands,  slaves,  money,  etc.,  which  were  otherwise  disposed  of  by 
the  will.  But  the  testator  himself,  by  his  own  act,  adeemed 
and  revoked  that  testamentary  disposition.  From  the  moment 
that  he  made  the  settlement,  so  much  of  the  will  as  had  given 
the  settled  property  to  others  was  annihilated,  and  the  appel- 
lees do  not  assert  a  claim  inconsistent  with  the  will.  So  that 
although^  so  far  as  respects  the  personal  bequests  to  them,  there 
is  an  ademption,  yet  it  is  not  because  they  are  claiming  against 
the  will,  but  because  the  testator  is  conceived  to  have  satisfied 
those  bequests  by  the  marriage  settlement  in  his  life-time.  If 
the  principle  contended  for  could  be  applied  to  gifts  in  satisfac- 
tion of  legacies,  there  could  never  be  a  difficulty  as  to  an  ad- 
vancement being  intended  as  a  satisfaction  or  not.  In  every 
case,  the  donee  wotdd  be  com})elled  to  give  up  the  one  or  the 
other. 

Decree  reversed,  and  bill  dismissed. 

Stanabd  and  Allen,  JJ.,  absent. 

Adbmptiov  of  Lboaohs. — Bonyier  defines  ademptioa  as  "the  extinction 
or  withholding  of  a  legacy  in  oonseqnence  of  some  act  of  the  testator,  which 
though  not  directly  a  revocation  of  the  bequest,  is  considered  in  Uw  as  equiv- 
alent  thereto,  or  indicative  of  an  intention  to  revoke."  This  is  aooompliBhed 
in  a  variety  of  ways,  the  most  common  being  by  an  alteration  or  the  trans- 
ferring of  the  thing  itself  in  the  case  of  specific  legacies,  or  by  an  advance- 
ment which  is  regarded  as  a  satisfaction  thereof  in  the  case  of  general  lega- 
cies. The  qaestion  of  ademption  arises  only  when  the  testator  is  parent  or 
stands  in  loco  paretUU  to  the  legatee.  "Where  testator  stands  neither  in  the 
natnral  nor  assumed  relation  of  parent  to  the  legatee,  the  legacy  will  be  con- 
sidered as  a  bounty,  and  will  not  be  adeemed  by  subsequent  advancements 
miless  the  legacy  is  given  for  a  particular  purpose  and  testator  advances 
money  for  the  same  purpose:'*  Williams  on  Executors,  1338,  and  cases  cited. 
In  the  application  of  the  doctrine  of  ademption  there  is  a  wide  distinction  be- 
tween s^iecific  and  general  legacies.  In  the  former,  the  question  depends 
apon  the  fact  whether  the  article  bequeathed  remains  as  described  in  the  will, 
and  the  testator's  intention  does  not  figure  in  the  decision;  in  the  latter,  the 
testator's  intention  is  the  essence  of  the  doctrine,  and  the  fact  sought  is,  did 
thd  testator  intend  the  advancement  as  a  bounty,  or  was  it  given  in  satisfac- 
tion of  the  legacy  T    We  will  first  consider  the  doctrine  as  it  is  applied  to 

Sfbcitio  Lsoacob. — ^The  ademption  of  specific  legacies  occurs  when  the 
thing  bequeathed  is  destroyed  or  disposed  of  by  the  testator  or  so  altered 
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that  it  is  not  the  article  mentioned  in  the  will.  It  is  essential  that  the  arti- 
cle be  as  described.  The  courts  hay  ^  always  required  this,  and  have  always 
held  that  any  material  change  in  the  article  renders  the  legacy  a  nullity. 
Thus,  after  the  execution  of  a  will  and  during  the  life  of  the  testator,  a  mort- 
gage executed  by  B.,  and  therein  specifically  bequeathed  to  E.  McG.,  was  fore- 
closed. Upon  the  foreclosure  sale,  the  mortgaged  premises  were  purchased  by 
S.,  who  executed  a  new  bond  to  the  testator  for  his  debt  secured  by  a  new 
mortgage  upon  the  same  premises.  The  court  held  that  by  this  change  in  the 
security  the  legacy  was  adeemed,  notwithstanding  that  after  the  death  of  the 
testator  there  was  found  among  his  papers  a  memorandum  in  his  own  hand- 
writing declaring  the  S.  bond  and  mortgage  to  be  but  a  renewal  of  the  B.  bond 
and  mortgage,  and  that  it  was  his  intention  that  it  should  pass  to  E.  McG. 
under  his  will:  Beek  v.  McOUXU^  9  Barb.  35.  The  court  at  page  59  of  thi 
opinion,  said:  "All  cases  unite  in  asserting  the  rule  that  if  a  specific  legacy  do 
not  exist  at  the  death  of  the  testator,  it  is  adeemed.  It  is  a  rule  which  prevails 
without  regard  to  the  intention  of  the  testator  or  the  hardship  of  the  case. 
In  this  very  case  there  can  be  no  doubt  that  the  real  purpose  of  the  testator 
will  be  defeated  and  the  ademption  of  the  legacy  will  operate  as  a  hardship 
upon  the  legatee.  But  the  law  is  too  firmly  settled  to  admit  of  relaxation, 
however  peculiar  or  pressing  the  circumstances.  The  thing  given  is  gone,  and 
no  court  is  at  liberty  to  substitute  a  different  thing  for  that  which  testator  had 
himself  given.  *'  The  only  questions  of  difficulty  are  where  the  testator  re- 
tains the  article  itself  in  a  modified  form;  for  if  the  article  is  sold,  destroyed, 
or  lost,  the  will  has  nothing  to  operate  upon,  and  the  legacy  is  ipso  facto  de- 
stroyed. A  change  which  leaves  the  subject-matter  substantially  the  same 
will  not  adeem  a  legacy:  Haveju  v.  Havens,  1  Sand.  Ch.  334;  Ford  v.  Ford, 
3  Foster,  212;  2  Redf.  on  Wills,  p.  470,  sub.  21,  and  cases  cited.  If  a  testa- 
tor bequeaths  stock,  the  legacy  will  be  adeemed  or  not,  according  as  the  stock 
has  been  disposed  of  or  not.  And  a  legacy  of  stock  has  been  held  adeemed 
though  the  testator  afterwards  purchased  back  an  equal  amount  of  the  some 
stock:  Pattiaon  v.  PcUtiaon,  1  My.  &  K.  12.  But  in  Partridge  v.  Partridge, 
Cas.  T.  Talb.,  where  this  question  arose,  Lord  Talbot  decided  the  legacy  not  to 
be  adeemed.  "All  cases  of  ademption  of  legacies,'*  he  said,  "arise  from  a 
sappoeed  alteration  of  the  intention  of  the  testator;  and  if  the  selling  out  of 
the  stock  IB  an  evidence  to  presume  an  alteration  of  such  intention,  surely  his 
buying  in  again  is  as  strong  an  evidence  of  his  intention  that  the  legatee 
should  have  it  again.*'  And  stock  is  not  adeemed  where  it  is  converted  into 
a  different  species  by  an  act  of  parliament:  Dronsdon  ▼.  Winter^  Xmh.  57;  nor 
where  railway  shares  were  converted  into  consolidated  stock  by  a  resolution 
of  the  company  under  authority  of  an  act  of  parliament:  OaJxa  v.  Oahta,  9 
Ebure,  666;  nor  where  it  is  transferred  to  the  name  of  the  testator  from  the 
names  of  trustees:  DingioeU  v.  AaheWy  1  Cox,  427;  nor  where  it  is  transferred 
by  fraud  against  the  intent  or  without  the  knowledge  of  the  testator:  Sha^fU- 
bury  v.  Shqftabury^  2  Vern.  747;  Bason  ▼.  Brandon,  8  Sim.  171;  and  mere  in- 
tention to  change  or  transfer  the  stock  will  not  adeem  the  legacy,  unless  the 
intention  is  carried  into  effect:  Basan  v.  Brandon,  8  Sim.  171;  Patten  v. 
PatUm,  2  Jones*  Eq.  494;  Harrison  v.  Asher,  2  De  G.  &  Sm.  436. 

If  goods  in  a  particular  locality  are  removed,  their  removal  will  work  an 
ademption  of  the  legacy.  Thus  where  the  testator  specifically  bequeathed 
all  the  furniture  in  a  certain  house,  and  afterwards  moved  the  famitare  into 
another  house,  the  legacy  was  adeemed:  Heaeltine  v.  Heseltine,  3  Madd.  276: 
Spencer  v.  Spencer,  21  Bea\ .  54d;  so  also  if  after  bequeathing  to  C.  all  the 
books  at  his  chambers  in  t^e  temple,  the  testator  remove  the  books:  Qreen  v. 
SymoncU,  I  Bro.  G.  C.  129,  n.    And  that  the  removal  waa  on  aooomit  oi  Um 
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expiration  of  a  lease  makes  no  difference:  CoUeUm  v.  Ckirth^  6  Sim.  19.  But 
in  Blagrove  y.  Coft^  27  Beav.  138,  a  testator  directed  his  fomiture  in  Gloa- 
oester  square  to  be  applied  in  payment  of  his  debts,  and  in  a  subsequent  part 
of  his  will  he  bequeathed  Ms  furniture  in  England  to  his  sisters.  The  tes- 
tator afterwards  removed  the  furniture  in  Gloucester  square  to  another  resi- 
dence; the  court  held  that  this  removal  was  not  an  ademption,  and  did  not 
pass  the  furniture  to  the  testator's  sisters.  And  a  mere  temporary  or  acci- 
dental removal  will  not  work  an  ademption:  Land  v.  DtvaynUy  4  Bro.  C  C. 
637,  where  a  testator  bequeathed  all  his  plate  in  the  house  of  S.  to  his  wife, 
and  he  had  but  one  set  of  plate,  which  was  usually  removed  with  his  family 
from  house  to  house.  And  under  a  bequest  of  household  furniture,  pictures, 
and  books,  which  might  be,  at  the  testator's  decease,  in,  upon,  or  about  his 
mansion,  the  court  held  that  pictures  removed  from  the  mansion  and  in  the 
hands  of  a  picture-cleaner  to  be  cleaned,  and  books  sent  to  be  repaired,  passed, 
but  not  articles  purchased  for  the  mansion  but  not  sent  home  at  the  testator's 
decease:  Lord  Brooke  v.  Eorl  of  ]Yarw%ch^  2  De  G.  &  Sm.  425.  And  **  re- 
moval of  goods  for  a  necessary  purpose,  is  not  an  ademption  of  a  specific 
legacy,"  per  Lord  Thurlow,  in  Moore  v.  Moort,  1  Bro.  C.  C.  127.  Nor  a  re- 
moval on  account  of  (ire:  Chapman  ▼.  ^oH,  1  Ves.  271;  for  in  such  a  case, 
said  Lord  Hardwicke,  "  they  should  be  considered  as  being  in  the  testator's 
house  at  his  death,  and  the  legacy  is  not  defeated  by  that  accident"  And 
where  a  tenant  for  life  wrongfully  disposed  of  plate  which  testator  was  abso- 
lutely entitled  to  in  remainder  and  which  he  had  specifically  bequeathed,  the 
legatee  was  held  entitled  to  the  produce  of  the  sale:  Domvile  v.  Taiylor,  32 
Beav.  604. 

The  doctrine  of  ademption  akoappliee  to  specific  legacies  of  debts.  ' '  Upon 
the  whole,  it  may  be  considered  as  the  settled  rule  of  the  court  of  chancery, 
that  under  whatever  ciroumstaiioes  the  debt  specifically  bequeathed  is  re- 
ceived by  the  testator,  an  ademption  will  be  effected,  upon  the  principle  be- 
fore stated,  that  the  subject  is  annihilated,  and  nothing  remains  upon  which 
the  terms  of  the  bequest  can  operate:"  1  Roper  on  Legacies,  337,  and  cases 
cited;  Bider  v.  Wager,  2  P.  Wms.  329;  Badrieh  v.  Stevens,  3  Bro.  C.  C.  431; 
CSuhbert  v.  Cuthbert,  3  Yeates,  486;  LudXam's  Estate,  1  Parson's  Eq.  116. 
But  there  must  be  an  actual  payment  and  a  mere  change  in  the  form  of  the 
security,  or  a  substitution  of  one  security  for  another  is  not  an  ademption: 
Stout  V.  Hart,  2  Halst.  418;  Ford  v.  Ford,  3  Foet.  (N.  H.)  212;  Davis  v.  May- 
nard,  9  Mass.  242;  Pomeroy  v.  Bice,  16  Pick.  22;  Dunham  v.  Dey,  15  Johns. 
654;  Bank  v.  WUUxrd,  10  N.  H.  210.  Thus,  in  Ford  v.  Ford,  3  Foet.  212,  the 
testator  bequeathed  all  notes  which  were  due  him  at  the  date  of  the  will. 
The  testator  then  held  four  notes  with  a  third  party  as  surety,  but  subse- 
quently surrendered  them  and  discharged  the  surety,  and  took  four  notes  from 
the  principal,  secured  by  a  mortgage.  The  court  held  that  as  the  change  of 
form  did  not  impair  the  identity  of  the  fund  there  was  no  ademption.  And 
in  Oa/rdner  v.  PrhUup,  2  Barb.  83,  a  mortgagor,  the  mortgagee,  and  a  pur- 
chaser of  the  mortgaged  premises,  entered  into  an  agreement  that  the  mort- 
gagor should  be  credited  with  the  whole  of  the  purchase  money  on  the  pay- 
ment of  part,  and  the  execution  by  the  purchaser  of  a  bond  for  the  residue, 
and  the  court  held  that  a  bequest  "of  the  proceeds"  of  the  mortgage  was 
adeemed  only  to  the  extent  of  the  sum  actually  received,  and  that  the  legatee 
was  entitled  to  the  amount  remaining  due  and  unpaid. 

A  specific  legacy  is  not  adeemed  by  the  testator's  pawning  or  pledging  it: 
AMumer  v.  Afacguire,  2  Bro.  C.  C.  108;  Knight  v.  Davis,  3  My.  &  K.  358. 
In  the  latter  case  the  master  of  the  roUs  said:  "  Where  a  specific  legacy  is 
oledged  by  the  testator,  the  specific  l<^tee  is  entitled  to  have  his  specific 
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legacy  redeemed;  and  if  the  executor  fail  to  perform  that  duty,  the  specifio 
legatee  is  entitled  to  comi>eDBation,  to  the  amomit  of  the  legacy  against  the 
general  assets  of  the  testator."  And  a  renewal  of  articles  of  partnership  will 
have  no  effect  on  a  specific  l^acy.  Thus,  where  one  partner  by  his  will  gives 
one  ninth  of  one  twelfth  of  the  profits  reserved  to  him  to  his  partners.  He 
afterwards,  on  the  expiration  of  the  partnership,  renews  it  with  the  same 
partners,  giving  them  a  greater  interest  than  they  had  under  the  former  arti- 
cles, and  the  court  held  they  were  entitled  to  one  ninth  of  the  testator's  inter- 
est in  the  partnership  at  the  time  of  his  death,  and  that  the  renewal  of  the 
articles  did  not  work  an  ademption:  BlackweU  v.  ChUd^  Amb.  260. 

Where  a  testator  devises  a  leasehold  estate  held  under  a  ooUege,  and  after- 
wards renews  the  lease,  the  new  lease  does  not  pass  by  the  will:  H<mt  v. 
ISedcraft,  1  Bro.  C.  G.  261;  and  the  same  principle  was  laid  down  in  Sir 
Thomas  Abney  v.  MiXUr,  2  Atk.  593;  RueUUme  v.  Andenon,  2  Ves.  sen.  418; 
and  SlaUer  v.  NoUm,  16  Ves.  197;  and  so  where  a  testator  having  bequeathed 
leaseholds  assigns  them  upon  other  trusts:  Cowper  v.  Mantel,  22  Beav.  223. 

ADEBfFnoN  OF  GENERAL  Lboaoies. — ^Tbe  ademption  of  general  legacies 
occurs  most  frequently  where  the  parent  makes  an  advancement  to  the  child 
by  way  of  marriage  settlement  oi*  otherwise,  and  the  presumption  is  that  any 
such  advancement  is  to  be  in  lieu  of  the  legacy.  In  Pym  v.  Lockper,  6  My. 
&  Or.  29,  the  rule  is  well  stated  by  Lord  Cottenham.  He  says:  "  All  the 
decisions  upon  questions  of  double  portions  depend  upon  the  declared  or  pre- 
sumed intention  of  the  donor.*  The  presumption  of  equity  is  against  double 
portions,  because  it  is  not  thought  probable,  when  the  object  appears  to  be 
to  make  a  provision,  and  that  object  has  been  effected  by  one  instru- 
ment, that  the  repetition  of  it  in  a  second  should  be  intended  as  an  addition 
to  the  first.  The  second  provision,  therefore,  is  presumed  to  be  intended  as 
a  substitute  for,  and  not  as  an  addition  to  that  -first  given;  but  when  the  gift 
is  a  mere  bounty,  there  is  no  ground  for  raising  any  presumption  of  intention  as 
to  its  amount,  although  such  amount  be  comprised  in  two  or  more  gifts.**  See 
also  Story's  Eq.  Jur.,  sec.  11 1 1  e<  m^.;  2  Redfield  on  Wills,  440;  2  Williams  on 
Ex'rs,  1439  ei  aeq.,  and  the  cases  cited  by  these  authors.  But  where  a 
father,  by  his  will,  gave  his  son  five  hundred  pounds,  and  afterwards  takes 
him  into  partnership,  the  stock  being  worth  three  thousand  pounds,  this  wis 
held  not  an  ademption  of  the  legacy,  as  it  was  not  ^futdem  generis:  Hoimea 
V.  Holmes,  1  Bro.  C.  C.  555.  And  that  an  advancement  must  be  ejusdem 
generis  was  held  in  Davys  v.  Boucher,  3  Y.  &  Coll.  397;  and  a  residuary  be- 
quest is  not  adeemed  by  an  advancement,  as  a  gift  of  a  residue  is  not  a  gift  of 
a  portion:  Freemantle  v.  Banks,  5  Ves.  79;  and  where  the  advancement  is  de- 
pendent upon  a  ooptingency,  it  will  not  adeem  a  legacy  of  certain  amount: 
Spinks  V.  Bobkis,  2  Atk.  491 ;  and  a  portion  paid  absolutely  to  the  husband 
upon  his  giving  up  a  certain  interest  of  his  wife,  is  not  an  ademption  of  a  leg- 
acy to  the  wife:  Bauyh  v.  Read,  1  Ves.  jun.  257.  However,  in  the  absence 
of  any  peculiar  circumstances,  and  of  evidence  of  the  testator's  intent,  the 
advancement  is  always  regarded  as  an  ademption.  This  presumption  is  not 
conclusive;  on  the  contrary,  as  the  question  is  always  one  of  intent  on  the 
part  of  the  testator,  evidence  is  admissible  to  show  whether  the  advance- 
ment was  to  be  in  lieu  of  the  legacy,  or  was  intended  merely  as  a  gift  and 
as  additional  to  it.  The  question  as  to  the  admissibility  of  parol  evidence 
to  explain  the  intent  of  the  testator,  was  discussed  by  Redfield,  in  his  aUo 
treatise  on  wills:  2  Hedfield  on  Wills,  442  et  seq.;  and  he  says:  **  The  con- 
clusion to  which  we  feel  compelled  to  come  is,  that,  upon  strict  principle,  the 
admission  of  this  class  of  proof  is  reduced  to  very  narrow  limits,  but  that  in 
practioe  it  has  taken  a  much  wider  range." 
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Demonstbativx  Legaoibs,  Aobmption  OF.—The  doctrine  of  ademption 
does  not  apply  to  demonstrative  legacies,  that  is,  to  those  which  point  oat  a 
particalar  fond  from  which  the  legacy  is  to  be  paid;  if  the  fund  does  not  ex- 
ist at  the  testator's  death,  the  legacy  is  still  entitled  to  be  paid  from  the  gen- 
eral assets:  2  Bedfield  on  Wills,  137;  Williams  on  Exeontors,  1320;  Giddingt ' 
V.  Seward,  16  N.  Y.  365;  PierreporU  v.  Edwards,  25  Id.  128;  Amutnmg*a 
Appeal,  63  Pa.  St.  312.  "There  is  no  donbt  that,  where  a  testator  bequeaths 
a  sum  of  money  in  such  a  manner  as  to  show  a  separate  and  independent  in- 
tention that  the  money  shall  be  paid  to  the  legatee  at  all  events,  that  inten- 
tion will  not  be  held  to  be  controlled  merely  by  a  direction  in  the  will  that  the 
money  is  to  be  raised  in  a  particular  way  or  out  of  a  particalar  fund:*'  Per  Wig- 
ram,  V.  C,  in  DicBn  v.  Edwards,  4  Hare,  276;  and  that  principle  was  laid  down 
at  an  early  date  by  Macclesfield,  Lord  Chancellor,  in  SavUe  t.  Blacket,  1  P. 
Wms.  777,  where  he  said,  *'  if  a  legacy  was  given  to  J.  S.,  to  be  paid  out  ol 
such  a  particular  debt,  and  there  should  not  appear  to  be  any  such  debt^  or 
the  fund  fail,  still  the  legacy  ought  to  be  paid,  and  the  failing  of  the  modn§ 
appointed  for  payment  should  not  defeat  the  legacy  itsell" 


DoANE  V.  KEAxma. 

[12  Leiob,  891.] 
Goods  Stowed  on  Dkok  and  Lost  by  Jettison  are  not  entitled  to  gen- 
eral average;  and  this  rule  applies  to  cases  where  goods  are  stowed  oo 
the  decks  of  coasting  vessels. 

Kehtoxq  shipped  some  molasses  for  Norfolk  on  the  schooner 
Empire.  The  bill  of  lading  was  in  the  usual  form,  and  did  not 
mention  that  the  shipment  was  of  a  deck  load.  The  molasses 
was  stowed  on  deck.  After  the  schooner  sailed,  a  violent  storm 
came  on,  to  weather  which  it  became  necessary  to  throw  over- 
board  most  of  the  molasses.  This  was  accordingly  done,  the 
storm  was  weathered,  and  the  vessel  arrived  in  Norfolk  and  dis- 
charged her  cargo.  Keating  brought  this  suit  against  Doane 
and  others,  the  owners.  Evidence  was  offered  to  show  that  the 
load  was  stowed  on  deck  at  the  earnest  request  of  Keating,  and 
that  the  owners  took  it  with  reluctance.  Keating  showed  that 
the  vessel  was  employed  in  the  coasting  trade,  was  constructed 
to  carry  such  loads,  and  was  in  the  habit  of  carrying  them.  The 
court  held  the  loss  to  be  the  subject  of  general  average,  and 
held  the  owners  liable  for  the  whole  amount  of  the  contribution, 
as  they  had  discharged  the  cargo,  leaving  them  to  theii*  remedy 
against  the  individual  shippers.    Defendants  apx>ealed. 

Bobinson,  for  the  appellants. 

Lycms  and  Stanard,  contra. 

Allen,  J.    The  first  inquixy  presented  by  this  ca^  is,  whethei 
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it  was  competent  for  the  defendants  below,  to  set  up  and  rely  upoo 
the  defense,  that  the  goods  in  question  were  shipped  on  deck 
with  the  knowledge  of  the  plaintiff,  and  therefore  excluded 
'  from  the  benefit  of  general  average.  To  admit  any  eyidence  to 
establish  such  facts,  would,  it  is  contended,  bo  to  contradict  the 
terms  of  the  bill  of  lading,  the  written  contract  between  the  parties. 
I  do  not  deem  it  important  to  enter  into  a  critical  examination  of 
the  contract,  to  ascertain  whether  such  evidence  would  or  would 
not  be  consistent  with  the  bill  of  lading.  The  perils  of  the  sea 
are  excepted;  that  the  loss  was  incurred  in  consequence  of  those 
perils,  is  fully  made  out;  and  the  only  ground  upon  which 
Keating  can  rest,  is  the  claim  to  general  average.  According  to 
the  maritime  law,  all  who  have  been  benefited  by  the  loss  of  one, 
are  boimd  to  contribute  to  make  it  good,  provided  it  is  a  proper 
case  for  general  average.  If  Keating  had  proceeded  against  the 
ship-owners  for  their  misconduct  in  placing  on  deck  the  tweniy 
hogsheads  named  in  the  bill  of  lading,  without  authority,  it 
might  then  have  become  material  to  examine  how  far  the  evi- 
dence objected  to  conflicts  with  the  written  instrument.  The 
ship-owner  is  held  responsible  for  all  the  contributory  shares  of 
those  interested  in  the  cargo,  because  the  case  is  supposed  to 
fall  within  the  principle  of  general  average,  and  the  cargo  was  de- 
livered to  the  several  owners  thereof,  without  their  having  been  re- 
quired to  (Contribute.  If  the  ship-owner  should  be  held  primarily 
liable  on  this  ground,  he  would  have  a  right  to  recover  from  the 
various  shippers  their  contributory  shares;  and  unless  th«)  objec- 
tion to  the  testimony  would  atrail,  if  offered  in  defense  to  a  bill 
against  them  for  contribution,  it  ought  not  to  avail  here.  Their 
liability  results  from  the  general  principles  of  maritime  law,  and 
does  not  depend  on  any  special  contract  with  znaster  or  owner. 
Keating  does  not  found  his  claim  upon  the  bill  of  lading:  he 
seeks  to  recover  for  the  failure  to  deliver  twenty-three  hogs- 
heads; the  bill  of  lading  mentions  but  tweniy.  The  court  be- 
low held  it  a  proper  case  for  general  average,  and  rendered  a  de- 
cree for  the  amoimt,  to  which,  upon  the  principles  of  general 
average,  Keating  was  entitled. 

By  the  maritime  law,  the  loss  by  general  average  is  to  be  ad- 
justed at  the  place,  and  according  to  the  law  of  the  port  of  dis- 
charge: Simonds  and  Loder  v.  White.  With  this  agrees  the 
Ordinance  of  Marine,  liv.  3,  tit.  8,  art.  6.  And  Yalin,  torn.  2, 
p.  192,  shows,  that  the  laws  of  the  Bhodians  were  the  same. 
Norfolk  being  the  port  of  discharge,  the  laws  of  Virginia  must 
govern.     On  this  subject,  our  statutes  and  reports  are  silent. 
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Nor  have  we,  in  this  case,  any  proof  of  general  usage.  Tlie 
case  being  entirely  new,  we  must  resort  to  the  general  maritime 
law,  and  take  that  rule  which  seems  to  have  received  the  sanc- 
tion of  most  commercial  nations. 

The  rule  of  the  Bhodian  law,  as  f  oimd  in  Abbott  on  Shipping, 
is  this: ''  If  goods  are  thrown  overboard  in  order  to  lighten  a  ship, 
the  loss  incurred  for  the  sake  of  all  shall  be  made  good  by  the 
contribution  of  all."  But  goods  stowed  upon  deck  are  ex- 
cluded from  this  benefit.  The  French  ordinance  also  excludes 
them.  And  so  far  as  the  matter  has  been  acted  upon  in  the 
courts  of  this  country,  the  same  rule  has  been  adopted:  3  Kent's 
Com.  240,  and  the  cases  there  cited.  This  being  the  general 
rule,  is  there  anything  in  this  case  to  make  it  an  exception  ?  It 
was  contended  in  argument,  that  the  general  rule  should  noi 
apply,  because  the  vessel  was  employed  in  the  coasting  trcide, 
constructed  for  the  purx>ose  of  taking  freight  on  deck,  and  that 
it  is  known  to  all  who  ship  on  such  vessels,  that  such  is  the 
usage;  from  which  it  is  inferred  that  all  should  be  liable  tor  con- 
tribution in  case  of  jettison.  To  sustain  this  view,  aji  expres- 
sion in  Smith  v.  Wright  is  relied  on:  it  is  there  stared,  "  that 
shippers  on  deck  are  not  entitled  to  general  avera^J^e;  that  the 
shippers  of  goods  under  hatches,  and  the  insurers  \}n  ship  and 
cargo,  are  not  liable  to  contribution,  on  account  of  t>ieir  presiuned 
ignorance  of  any  part  of  the  caigo  being  placed  ih.  so  perilous  a 
situation."  If  this  were  the  true  reason  of  the  rule,  there  wotdd 
be  great  force  in  the  argument.  Shippers  undei  hatches  could 
not  claim  the  benefit  of  a  principle,  founded  on  their  presumed 
ignorance  of  a  fact,  when  it  clettrly  appeared  they  were  fully  ap- 
prised of  it.  But  this  can  not  be  the  true  reason;  for  the  ship- 
owner is  entitled  to  contribution  for  damage  sustained  by  the 
vessel,  to  save  her  in  a  case  of  extremity;  which  could  not  be,  if 
the  rule  were  founded  on  the  reason  above  mentioned.  The 
master  or  owner  can  not  be  ignorant  that  the  goods  are  shipped 
on  deck.  The  true  reason  why  contribution  can  not  be  claimed 
for  goods  shipped  on  deck,  is  given  in  a  note  to  the  case  referred 
to:  "  The  goods  themselves  increase  the  danger  of  the  naviga- 
tion, and  are  taken  on  board  under  an  implied  agreement  that 
they  shall  be  sacrificed  if  it  be  necessary  to  eject."  It  is  a  pen- 
alty imposed  on  the  shipper,  who  thus  puts  to  hazard  the  safety 
of  the  ship  and  the  lives  of  the  crew.  And  this  is  the  reason 
given  by  Valin,  tom.  2,  p.  203:  "  The  reason  why  payment 
for  effects  on  deck  thrown  overboard  or  damaged,  is  refused  by 
this  article,  is,  that  they  serve  only  to  embarrass  the  working  of 
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the  ship;  the  presumption  is,  that  they  have  been  thrown  oyer- 
board,  before  an  absolute  necessity  for  jettison,  and  solely  be- 
cause they  hinder  and  obstruct  the  working."  If  I  have  a 
proper  understanding  of  the  sense  of  the  original,  the  jettison  of 
goods  on  deck  is  justified  under  circumstances  which  would  not 
authorize  the  same  course  with  goods  under  hatches:  so  I  un- 
derstand the  phrase,  la  presomption  est  qui'Us  auront  eU  jetUs 
avant  toute  neceasUe  dejet.  And  {here  is  good  reason  for  it;  with 
the  loading  under  hatches  and  the  decks  clear,  so  that  proper 
exertions  could  be  made  for  her  safety,  the  vessel  would  ride  out 
a  storm  securely,  which,  with  her  decks  incimibered  with  load- 
ing, would  endanger  her  safety.  Such  being  the  true  reason  of 
the  rule,  the  usage  of  vessels  engaged  in  the  coasting  trade  to 
take  on  deck  loads  (even  if  proved,  which  it  is  not  in  this  record), 
and  the  knowledge  of  that  fact  by  the  other  shippers,  would  not 
vaiy  the  rule.  Accordingly,  some  of  the  cases  referred  to  in  the 
American  reports  were  cases  of  coasting  vessels. 

It  was  further  argued,  that  the  general  rule  shotdd  not  apply 
to  coasting  vessels,  upon  the  authority  of  Yalin,  tom.  2,  p.  205, 
where  it  is  said,  contribution  may  be  claimed  for  goods  thrown 
overboard  from  the  deck  of  small  coasting  vessels  or  river  craft, 
which  usually  carry  a  part  of  their  cargoes  on  deck,  to  which 
Phillips  on  Ins.  332,  refers,  as  supporting  the  position  that  the 
usage  oi  trade  may  control  the  general  rule.  The  instances  put 
by  Valin  are  of  a  very  limited  navigation,  between  ports  in  the 
immediate  neighborhood  of  each  other,  and  where  it  was  scarcely 
necessary  to  venture  into  the  open  sea.  In  such  cases,  but 
littie  if  any  difference  is  made  in  freight,  so  inconsiderable  is 
the  risk;  and  the  master  has  the  right,  under  the  usage,  to  stow 
the  cargo  as  he  pleases.  A  benefit  results  to  all  the  shippers  in 
consequence;  for  no  difference  being  made,  the  freight  charge- 
able to  all  is  reduced;  and  therefore  as  all  are  benefited,  all 
should  contribute.  But  no  such  reason  can  apply  to  the  case, 
where  the  master  has  no  such  right,  and  is  only  authorized  to 
load  on  deck  by  special  contract  with  the  shipper.  The  instance 
referred  to  by  Phillips,  of  the  practice  in  whaling  voyages  to 
adjust,  upon  principles  of  general  average,  the  loss  of  oil  thrown 
overboard  from  the  deck,  where  it  is  carried  for  a  short  time 
after  being  put  into  casks,  before  it  can  be  properly  and  safely 
stowed  in  the  hold,  would  seem  to  be  founded  on  the  same  prin- 
ciple. All  are  benefited  equally.  If  the  oil  can  not  be  stowed 
safely  until  it  remains  some  time  on  deck  after  being  put  into 
casks,  each  adventurer  is  exposed  to  the  same  peril;  the  exposure 
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is  for  the  benefit  of  all  interested  in  cargo  and  ship;  and  there- 
fore, according  to  the  principles  of  equal  and  exact  justice  which 
seem  to  pervade  this  branch  of  maritime  law,  all  should  contrib- 
ute. But,  in  the  case  of  coasting  vessels  on  our  coast,  no  bene- 
fit by  the  reduction  of  freight,  or  in  any  other  way,  accrues  to 
the  shipper  imder  hatches,  from  taking  on  a  deck  load.  The 
navigation  is,  on  the  open  sea,  rendered  frequently  more  peril- 
ous from  proximity  to  the  shore,  than  navigation  acTOSS  the 
ocean. 

I  am  therefore  of  opinion  that  this  case  does  not  fall  within 
any  of  the  exceptions  to  the  general  rule,  and  that  Keating  was 
not  entitled  to  claim  general  average. 

This  view  of  the  main  question  sepersedes  the  necessity  of  in- 
quiring whether  the  action  can  be  maintained  against  the  ship- 
owner alone,  if ,  in  a  case  where  general  average  can  be  claimed, 
he  surrenders  the  cargo  to  the  several  shippers  without  collect- 
ing the  contribution  or  taking  from  them  any  security. 

I  think  the  decree  shotdd  be  reversed  and  the  bill  dismissed. 

Stanabb,  J.  Passing  by  the  objections  to  the  recovery 
founded  on  the  suggested  discrepancy  between  the  claim  as- 
serted in  the  bill  and  that  for  which  tiie  decree  was  rendered; 
passing  by,  too,  the  objection  that  Keating  could  not  maintain 
his  claim  against  the  ship-owners  alone,  for  the  whole  amount 
which  ought  to  have  been  contributed  by  them  and  the  owners 
of  the  cargo;  two  questions  arise  on  the  merits  of  the  claim:  1. 
Were  Keating's  goods  shipped  on  deck  in  conformity  with  the 
contract  of  affreightment?  And,  2.  If  they  were,  and  have  been 
lost  by  a  justifiable  jettison  of  them,  are  the  shippers  of  them 
entitled  to  the  benefit  of  general  average?  The  evidence,  if  it 
be  admissible,  is  full  and  satisfactory,  that  the  goods  were 
shipped  as  a  deck  load;  and  there  is  no  doubt  that  the  jettison 
was  justifiable  under  the  circumstances.  It  is,  however,  objected, 
that  the  evidence  to  prove  that  the  goods  were  shipped  as  a  deck 
load,  is  inconsistent  with,  or  explanatory  of,  the  bill  of  lading, 
and  that  such  evidence  is  inadmissible.  The  evidence  is  not,  in 
my  opinion,  inconsistent  with  the  bill  of  lading.  That  neither 
affirms  nor  disaffirms  that  the  goods  were  shipped  as  a  deck 
load;  and  my  impression  is,  that  the  utmost  it  can  avail  the 
shipper,  is  to  cast  on  the  ship-owner  the  burden  of  proof,  that 
the  stowing  of  the  goods  on  deck  was  justifiable.  But  further- 
more, if  the  bill  of  lading  was  of  more  efficacy,  clear  extrinsic 
proof,  that  it  was  signed  by  mistake,  and  that  the  actual 
agreement  was,  that  the  goods  should  be  taken  and  stowed  on 
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deck,  woOld  be  admissible;  and  such  proof  being  offered  would 
repel  the  claim  founded  on  a  paper  so  signed.  It  would  be  but 
the  common  case  of  a  mistake  committed  in  reducing  an  agree- 
ment to  writing;  a  mistake,  from  which  a  court  of  equity  would 
relieve,  even  if  the  party  were  asking  its  aid  for  the  purpose;  a 
fortiori  wotdd  the  court  withhold  its  aid  to  enforce  such  .con* 
tract  according  to  its  letter,  in  disregard  of  the  proof  of  the 
mistake. 

The  general  rule  of  the  maritime  law  seems  to  be  well  estab- 
lished, that  goods  stowed  on  deck  and  lost  by  jettison,  are  not 
entitled  to  general  average:  Abbott  on  Ship.  345;  8  Kent's  Com. 
240;  Yalin,  tom.  2,  p.  303,  to  which  may  be  added  the  cases  of 
Smith  V.  Wright,  in  New  York,  Dodge  v.  Bartol,  in  New  Hamp- 
shire, Barber  v.  Brace,  in  Connecticut,  and  The  Brig  Thaddetis, 
in  Louisiana.  And  there  are  no  decisions  bringing  the  general 
rule  in  question.  The  exception  which  seems  to  prevail  in  some 
of  the  coasting  trade  of  France,  does  not  apply  in  this  case. 
No  such  exception  is  admitted  in  respect  to  the  coasting  trade 
of  England;  and  the  cases  before  referred  to  show,  that  it  has 
not  been  admitted  by  the  judicial  decisions  of  other  states  of 
the  union  in  respect  to  the  coasting  trade  of  the  United  States. 
The  kind  of  lading  and  navigation,  in  which  the  exception  is 
aUowed  in  France,  differs  essentially  from  the  lading  and  navi- 
gation of  our  coasting  trade.  In  the  former,  no  distinction  is 
made  in  the  freight,  and  the  master,  under  the  usage,  has  the 
discretion  to  put  any  partof  the  lading  on  deck  which  he  thinks 
proper,  without  special  contract  and  without  incurring  any  re- 
sponsibility for  so  doing.  Our  coasting  trade  navigates  hun- 
dreds of  miles  in  the  main  ocean,  and  is  exposed  to  all  sea  risks. 

I  concur,  that  the  decree  is  to  be  reversed  and  the  bill  dis- 
missed. 

Cabell,  J.,  concurred. 

Decree  reversed,  and  bUl  dismissed. 

Bbooks,  J.,  absent. 

Goods  Stowed  ov  Deck  abb  not  a  Subject  of  Genbbal  Avebaob:  SmUk 
V.  Wright,  2  Am.  Deo.  126;  Dodge  v.  Bartol,  17  Id.  233;  Oram  ▼.  Aiken,  29 
Id.  503.  The  principal  case  was  referred  to  with  approval  in  Stmrgem  v.  Gary, 
2  Curt  68. 
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HlOKS  V.  GOODB. 

(12  LnoH,  470.] 

Wrkrk  Dxkd  is  Sxalkd  akd  Delivbrbd  as  an  Escrow  to  the  party  himsell 
to  whom  it  is  made,  but  to  become  the  deed  of  him  who  eealed  it  on  oer« 
tain  conditions,  the  delivery  is  absolute,  and  the  deed  shall  take  effect 
presently  as  his  deed,  and  the  party  is  not  boond  to  perform  the  condi- 
tions. 

Isdif—WHXBS  Dxkd  on  its  Faox  is  not  Complbtx,  but  reqoires  some 
farther  act  to  execute  it,  delivery  of  it  to  the  party  to  whom  it  is  to  be 
made  is  not  absolute,  and  it  remains  in  his  hands  subject  to  the  perform- 
ance of  the  act 

Debt  in  the  oircait  saperior  court  of  Mecklenburg,  by 
Hicks  and  others  against  Goode,  on  a  bond.  Goode  pleaded 
that  he  delivered  the  bond  to  Harrison,  one  of  the  obligees,  as 
an  escrow,  the  bond  to  be  of  no  effect  unless  signed  by  one 
Jones,  who  was  to  execute  the  bond  jointly  with  him;  and  that 
Jones  had  never  signed  the  bond^  and  consequently  the  bond 
was  void.  The  form  of  the  bond  sufficiently  appears  from  the 
opinion.  Verdict  for  Goode.  Plaintiffs  moved  for  a  new  trial, 
which  the  court  refused.  Plaintiffs  did  not  file  exceptions  to 
the  refusal.  Judgment  was  then  given  on  the  verdict,  and  this 
court  allowed  a  supersedeas  to  the  judgment. 

JUacfarland  and  Rhodes^  for  the  plaintiffJB. 

Lyons  and  Stanard,  contra, 

Cabell,  J.  I  am  not  disposed  to  controvert  the  distinotion 
between  a  deed  delivered  as  an  escrow  to  the  party  to  the  deed, 
and  one  that  is  delivered  to  a  stranger.  While  it  is  universally 
conceded,  that  where  a  deed  is  sealed  and  delivered  to  a  stranger, 
as  an  escrow,  until  certain  conditions  are  performed,  and  then 
to  be  delivered  to  him  to  whom  the  deed  is  made,  to  take  effect 
as  the  deed  of  him  who  sealed  it,  such  deed,  even  although  the 
other  party  get  it  into  his  possession,  is  as  inoperative,  until  the 
conditions  are  performed,  as  if  it  had  never  been  delivered  at 
all;  yet  it  seems  to  be  settled  also,  that  if  a  deed  be  sealed  and 
delivered  to  the  party  himself  to  whom  it  is  made,  as  an  escrow, 
but  to  become  the  deed  of  him  who  sealed  it  on  certain  condi- 
tions, in  such  case,  let  the  form  of  the  words  be  what  it  may, 
the  deliveiy  is  absolute,  and  the  deed  shall  take  effect  presently 
as  his  deed,  and  the  party  is  not  bound  to  perform  the  condi- 
tions:  Co.  Lit.  36  a;  Shep.  Touch.  58,  59.  The  reason  as- 
signed  by  Coke  is,  that  ''the  delivery  is  sufficient  without 
speaking  of  any  words  (otherwise  a  man  that  is  mute  could  not 
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deliyer  a  deed)  and  tradition  is  only  requisite;  and  then  when 
the  words  are  contraiy  to  the  act  which  is  the  delivery,  the  words 
are  of  none  effect;"  for  **  non  quod  dictum  est,  sed  quod  factum  est^ 
inspicitur.**  In  the  case  of  WUliam^  v.  Green,  Cro.  Eliz.  884, 
the  reason  assigned  by  the  court  is,  that  if  it  were  allowed,  **  a 
bare  averment,  without  any  writing,  would  make  void  eveiy 
deed."  As  already  observed,  I  shall  not  controvert  the  propri- 
ety of  this  distinction.  But  I  must  say,  that  the  reasoning  on 
which  it  is  founded,  is  not  only  very  technical,  but  it  is  unsatis- 
factory to  my  mind;  for  it  is  not  every  tradition,  or  passing  of  a 
deed  from  the  hands  of  one  to  the  hands  of  another,  that  will 
constitute  a  legal  delivery  of  it  as  a  deed.  Something  at  least 
is  due  to  the  intention  with  which  the  tradition  is  made;  and 
such  intention,  on  such  an  occasion,  is  generally  gathered  from 
our  words,  rather  than  from  our  actions.  Therefore,  I  am  not 
disposed  to  carry  the  doctrine  farther  than  it  has  already  been 
carried  by  the  adjudged  cases. 

I  have  not  observed  a  single  case  in  which  the  doctiine  has 
been  applied  to  any  deed  which  was  not,  on  its  face,  perfect  and 
complete,  requiring  nothing  to  be  done  to  give  it  full  efficacy  as 
a  deed  according  to  the  intention  of  the  parties,  but  the  mere 
delivery  of  it  as  a  deed.  This  is  necessarily  the  case,  where  the 
tradition  is  to  the  party  himself;  for,  in  such  case,  the  instru- 
ment becomes,  by  the  mere  tradition,  ipso  facto,  the  present 
deed  of  the  party;  which  could  not  be,  if  the  deed  wei*e  not  in 
itself  perfect  and  complete  as  an  instrument,  according  to  the 
intention  of  the  parties,  as  gathered  from  the  instrument  itself. 
All  the  cases  will  accordingly  be  found  to  relate  to  conditions 
extrinsic  and  dehors  the  deed.  Let  these  principles  be  applied 
to  this  case. 

The  deed  on  which  this  suit  is  brought,  commences,  "We, 
John  C.  Goode  and  Benjamin  B.  Jones,  are  held  and  firmly 
boimd,  etc.,  in  the  just  and  full  sum,  etc.,  on  or  before," 
etc.,  and  concludes  "witness  our  hands  and  seals,"  etc. 
Then  comes  the  signature  of  Goode,  with  a  seal  annexed;  and 
under  it,  where  the  name  of  the  other  obligor  ought  to  be,  there 
is  a  seal,  but  no  signature:  and  it  is  attested  "  J.  Bice,  as  to  J. 
C.  Goode."  Can  anything  be  more  manifest  than  that  this  deed 
was  not  intended  to  be  the  several  deed  of  Goode  ?  Is  it  not 
clear,  that  it  was  not  intended  to  be  even  his  joint  and  several 
deed^  It  is  purely  and  merely  joint;  importing  a  joint  obliga- 
tion with  Jones — and  this  was  the  intention  of  all  the  parties  to 
the  deed,  at  the  time  Goode  signed  and  sealed  it.    A  thousand 


Digitized  by 


Googit 


Jan.  1842.]  Hicks  v.  Goodk  679 

witnesses  would  not  prove  this  more  strongly  than  it  is  proved 
by  the  form  and  tenor  of  the  instrument  itself.  This  being  the 
case,  and  the  deed  having  been  made  part  of  the  declaration  by 
the  oyer  craved  of  it,  a  question  might  be  made  whether  Goode 
might  not  have  successfully  demurred  to  the  declaration;  or,  if 
4n/er  had  not  been  craved  of  the  deed,  whether  he  might  not 
have  successfully  opposed  its 'introduction  as  evidence,  as  being 
variant  from  the  deed  described  in  the  declaration,  which  pleads 
it  as  the  several  obligation  of  Goode.  The  exigencies  of  this 
case  do  not  require  me,  nor  do  I  mean,  to  give  any  opinion  on 
those  points.  But  the  question  does  arise,  and  I  am  obliged  to 
decide,  whether  the  fact  pleaded  and  proved  by  Goode,  that  the 
execution  of  the  deed  by  Jones  was  to  be  the  condition  of  its 
being  obligatory  on  him,  be  one  of  those  conditions  which  the 
law  will  disregard,  merely  because  of  the  tradition  by  him  of 
the  instrument,  in  its  present  form,  to  one  of  the  obligees?  I 
aA  clearly  of  opinion,  that  it  is  not.  The  case  does  not  come 
within  the  reason  of  the  rule.  The  fact  alleged  is  not  contrary 
to,  but  is  consistent  and  conformable  with  the  face  of  the  instru- 
ment itself,  and  the  act  of  the  parties.  Nor  is  there  any  of  the 
danger  relied  on  in  the  case  in  Croke,  of  defeating  a  solemn 
deed  by  mere  averment;  for,  as  just  observed,  the  averment  in 
this  case  is  consistent  with  the  deed  itself.  There  is  also  an- 
other most  remarkable  feature  in  this  case,  which  eminently 
distinguishes  it  from  all  others:  the  fact  on  which  Goode  relies, 
is  not  only  consistent  with  the  tenor  of  the  deed  itself,  but  is 
admitted,  and  even  sworn  to,  by  that  one  of  the  obligees  to 
whom  the  delivery  was  made;  who  is  also  one  of  the  plaintifEs 
in  the  cause,  and  who,  notwithstanding,  has  become  a  voluntaiy 
witness  on  the  part  of  the  defendant.  In  such  a  case,  it  seems 
to  be  idle  to  talk  of  a  rule,  which  is  founded  on  the  danger  of 
admitting  parol  averments  repugnant  to  the  acts  of  the  parties. 
I  think  the  judgment  must  be  affirmed. 

Brooke  and  Stanard,  JJ.,  concurred. 

Allen,  J.  I  conctu:  in  affirming  the  judgment,  but  not  for 
the  reason  assigned.  The  second  of  the  additional  pleas  alleges 
a  delivery  as  an  escrow  to  Harrison,  without  showing  that  he 
was  one  of  the  obligees;  to  this  plea  there  was  a  general  replica- 
tion, upon  which  issue  was  joined;  and  upon  that  issue,  as  well 
as  on  the  others,  there  was  a  verdict  for  the  defendant.  The 
fact  that  Harrison  was  an  obligee,  came  out  in  the  evidence  at 
the  trial.    But  there  was  no  exception  to  the  refusal  of  the  court 
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to  grant  a  new  trial.  And  even  if  the  evidence  could  be  looked 
into,  the  same  evidence  which  showed  that  Harrison  was  an 
obligee,  showed  also  that  the  parties  did  not  contemplate  the 
deliveiy  of  the  instrument  as  a  deed.  Under  such  circumstances, 
the  court,  in  the  proper  exercise  of  its  discretion,  would  have 
been  justified  in  refusing  a  new  trial.  On  this  ground,  I  am  for 
a£Brming  the  judgment. 
Judgment  affirmed. 

Deuvxbt  of  Dxbi>  as  ak  Escrow:  See  8UUe  Bank  v.  EvanMy  28  Am.  Dec 
400,  and  note;  also,  Jackmm  ▼.  Co^tn,  3  Id.  415;  Couch  ▼.  Meeker,  7  Id.  274; 
JcKkson  V.  Rowland,  22  Id.  557.  There  can  be  no  delirery  of  a  deed  as  an 
escrow  to  the  obligee  therein,  bat  in  all  such  cases  the  condition  npon  which 
the  deed  was  to  take  effect,  is  a  nnllity,  and  the  delivery  is  absolute:  FoUff 
T.  Coufgill,  32  Id.  49.  Though,  in  OUbert  v.  N,  A,  F.  Ina,  Co.,  35  Id.  548, 
it  was  held,  that  leaving  a  deed  in  the  hands  of  a  grantee,  to  be  by  him 
transmitted  to  a  third  person  to  hold  in  escrow  till  the  haj^eningof  a  oertain 
event,  is  not  a  delivery  to  the  grantee  so  as  to  vest  title  in  him. 


BxABS  V.  Thompson. 

[12  LnOB,  650.] 

AwAitD  18  NOT  Final,  though  Signed  and  Sbalbd  and  read  to  the  parties, 
where  the  arbitrators  retain  the  award  in  their  own  hands,  with  a  view 
of  hearing  any  objections  that  the  parties  might  make,  and  weighing  and 
deciding  them. 

Reservation  of  Poweb  to  RBOONsmsB  a  Chabob  against  the  plaintiff  does 
not  vitiate  the  award. 

Mistake  in  Awabd  in  Bboitino  Datb  of  Submission  does  not  invalidate 
the  award. 

Dblivebt  of  Awabd  Need  not  be  Avebbbd  in  a  deolaratiim  on  the  award. 

Execution  and  Delivert  of  an  Awabd  Depend  upon  the  Evidsnob, 
when  the  question  is,  whether  an  award  of  a  prior  or  that  of  a  subse- 
quent date  shall  prevail;  and  in  such  case  a  demurrer  to  a  declamtion 
on  the  prior  award,  on  the  ground  that  there  is  "no  such  award,**  oan 
not  be  sustained. 

Declaration  Need  not  Set  out  the  Whole  Awabd. 

Btabs  and  Thompson  agreed  to  submit  their  afBurs  to  the  de* 
termination  of  three  arbitrators,  Bossell,  Mayo,  and  Fulton. 
They  entered  into  a  bond  the  fourteenth  of  September,  1821, 
agreeing  to  the  submission,  each  binding  himself  in  a  large  sum 
to  abide  by  the  result.  On  the  twenty-first  of  November,  1821, 
the  arbitrators  signed  and  sealed  an  award,  purporting  to  be 
made  in  pursuance  of  a  submission  bearing  date  the  eighteenth 
of  July,  1821  (not  the  fourteenth  of  September).  The  arbi- 
trators found  Byars  indebted  to  Thompson  in  a  considerable 
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sum;  they  reserved  a  right  to  reconsider  one  claim  of  a  small 
amount  against  Thompson.  This  award  was  read  to  the  i)ar« 
ties,  but  not  delivered.  On  the  twenty-second  of  November  the 
arbitrators  made  a  correction  on  the  objection  of  Bjars  after  it 
was  I'ead,  and  allowed  him  interest  on  tiie  items  of  his  accoimt. 
They  then  awarded  that  Byars  pay  Thompson  the  balance. 
Thompson  brought  an  action  of  debt  against  Byars  on  the  bond, 
for  his  failure  to  abide  by  the  av^ard.  The  declaration  con- 
tained four  counts.  The  first  made  profert  of  the  bond,  set  out 
the  substance  thereof,  then  alleged  the  award  of  November 
21,  1821,  and  that  Byars  had  refused  to  pay  the  sum  then 
awarded.  The  second  was  like  the  first,  except  that  the  date 
of  the  award  was  left  blank.  The  third  set  out  the  bond 
or  submission  in  hcBC  verba,  and  then  set  out  so  much  of  the 
award  in  pursuance  thereof  as  was  made  on  the  twenty-first  of 
November,  1821,  in  haso  verba.  The  fourth  count  made  profert 
of  the  bond  or  stibmission,  setting  out  its  substance,  and  then 
alleged  the  award  made  on  the  twenty-second  day  of  November 
(not  the  tweniy-first,  as  in  the  other  counts).  Byars  craved  oyer 
of  bond  or  submission  to  arbitration,  and  of  the  award  of  the 
tweniy-first  and  its  correction  on  the  twenty-second,  and  then: 
1.  Demurred  to  each  count  in  the  declaration,  to  which  plaintifl 
joined;  and  he  tendered  the  following 'pleas:  2.  That  there  viras 
no  such  award  as  that  mentioned  in  ihe  first,  second,  and  third 
counts;  3.  That  there  was  no  such  award  as  that  mentioned  in 
the  fourth  count;  4.  That  in  the  award  mentioned  in  the  first 
three  counts  there  was  a  mistake  in  omitting  Byars'  claim  of  in- 
terest, and  that  the  omission  was  apparent  on  the  face  of  the 
award;  5,  6,  7.  That  there  vTas  no  such  submission  as  that  re- 
cited in  the  award  declared  on;  8.  That  the  arbitrators  did  not 
famish  a  copy  of  the  award  to  each  party;  9.  This  plea  alleged 
the  award  void  for  certain  matters  appearing  on  the  face  thereof. 
The  cause  was  transferred  to  the  circuit  superior  court  of  "Wythe, 
and  that  court  overruled  the  demurrer  to  the  first,  second,  and 
third  counts,  and  sustained  it  as  to  the  fourth,  whereupon  de- 
fendant vrithdrew  the  third  plea.  The  fourth,  fifth,  sixth, 
eighth,  and  ninth  pleas  were  rejected,  and  the  second  and  sev- 
enth admitted.  Issues  were  made  upon  these  pleas.  The  evi- 
dence adduced  sufficiently  appears  from  the  opinion.  Verdict 
and  judgment  for  Thompson  in  the  sum  decreed  by  the  award 
of  November  21.  Byars  moved  to  set  aside  the  verdict;  the 
motion  was  overruled;  whereupon  he  filed  exceptions.  Th^s 
court  allowed  a  supersedeas  upon  petition  of  Byars. 
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McGomas,  Johnston,  and  Pmsion,  for  the  plaintiff  in  error. 
Sheffey  and  FaUon,  contra. 

TuoEEB,  P.  In  the  examination  of  this  case,  I  deem  it  fit  to 
enter  at  once  into  an  inquiry  as  to  the  merits  and  effect  of  the 
award  in  question,  which  is  the  f  ^imdation  of  the  plaintiff's 
daim. 

The  first  question  that  presents  itself  is,  whether  the  paper 
in  the  record  purporting  to  be  the  award  is  to  be  taken  as  such 
inclusive  or  exclusiye  of  the  correction  made  on  the  twenty-sec- 
ond of  November,  1821?  in  other  words,  whether  the  instru- 
ment as  signed  on  the  twenty-first  of  November,  is  to  be  taken 
as  the  true  award,  or  whether  the  addition  and  correction  which 
was  superadded  on  the  twenty-second,  before  the  delivery,  is  to 
be  taken  as  a  constituent  part  of  the  award  itself?  If  the 
award  was  complete  on  the  twenty-first — ^if  the  arbitrators  had 
discharged  themselves  of  their  duiy,  if  they  were  in  fact  fundi 
officio,  then  it  is  clear  that  all  their  power  over  the  subject  was 
gone.  But  if,  on  the  other  hand,  it  should  appear,  that  the  ar- 
bitrators had  not  discharged  themselves  of  their  duty;  that  the 
act  was  not  factum  but  in  fieri;  that  the  paper  as  signed  on  the 
twenty-first  was  not  their  definitive  judgment  and  so  was  not  com- 
plete; that  it  had  never  been  delivered  as  their  award,  but  was 
retained  for  further  reflection  and  examination;  and  that  the 
reading  of  it  to  the  parties,  was  with  intent  to  hear  any  objec* 
tions  on  either  part,  that  they  might  be  duly  considered  and 
weighed  before  this  tempus  penitenticB  should  be  closed  forever; 
then  it  is  equally  clear  to  my  mind,  that  the  instrument  as  exe- 
cuted on  the  twenty-first  of  November  was  not  the  true  award, 
and  that  the  award  never  was  complete  imtil  the  execution  of 
the  tweniy-second  of  November,  whereby  the  correction  as  to 
interest  was  made  a  constituent  part  of  the  award  itself,  and  is 
not  to  be  looked  upon  in  the  light  of  an  ex  post  facto  correction 
of  an  antecedent  complete  and  final  award. 

The  position  I  have  here  laid  down  is,  I  am  persuaded,  in 
strict  concordance  with  the  spirit  of  the  cases  upon  the  subject. 
It  is  admitted,  indeed,  to  have  been  decided,  that  delivery  is 
not  essentia]  to  the  validity  of  an  award,  unless  made  so  ex- 
pressly by  the  submission.  That  the  award  is  ready  for  deliv- 
ery, will  suffice:  Brovm  v.  Vawser,  4  East,  584;  Henfree  v. 
Bromley,  6  Id.  309;  17  Ves.  237.  And  when  the  arbitratorh 
have  finally  discharged  themselves  of  their  duty,  no  resumption 
of  their  authority  can  be  recognized,  and  every  subsequent  at- 
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tempt  to  alter  and  correct  their  judgment  can  only  be  looked 
upon  as  void.  Such  was  the  case  of  Henfree  v.  Bromley,  where, 
by  the  submission,  the  xmipire  was  to  make  his  award  under  his 
hand,  ready  to  be  deliyered  by  a  certain  day.  On  the  day  he 
awarded  against  the  defendant  fifty-seven  pounds  and  signed 
the  award;  recommending,  at  the  same  time,  by  parol,  that  they 
should  divide  the  costs.  He  put  the  award  into  his  attorney's 
hands,  who  immediately  sent  notice  to  the  defendant  that  the 
award  was  executed  and  ready  to  be  delivered.  Here,  then, 
was  a  complete  and  final  award,  of  which  notice  was  given  to 
the  defendant,  as  executed  and  ready  for  delivery.  It  was, 
therefore,  no  longer  in  fieri.  All  power  over  it  was  gone.  Yet 
the  umpire,  hearing  that  the  defendant  refused  to  pay  his  share 
of  the  costs,  strudc  out  the  fifty-seven  pounds,  and  inserted 
sixty-six  pounds,  in  order  to  cover  them,  and  then  he  re-signed 
with  a  dry  pen.  This  was,  obviously,  a  new  and  distinct  act  of 
judgment,  formed  by  him  after  his  authority  was  spent  and  he 
-vfBB  functus  officio.    And  so  it  was  decided. 

But  if  the  signing  and  sealing  by  the  arbitrators  was  not  with 
intent  to  determine  and  conclude  their  judgment,  if  they  still 
retained  Uie  award  in  their  own  hands,  with  the  view  of  hearing 
any  objections  that  the  parties  might  ofier,  and  of  weigfhing  and 
deciding  on  them,  if,  in  other  words,  the  award  was  not  only 
not  delivered,  but  not  ready  to  be  delivered,  then  I  think  it 
equally  dear  that  it  is  not  their  judgment;  it  is  not  their  award. 
It  wants  that  finality  which  is  essential  to  every  award.  It 
wants  that  final  determination  of  the  judgment  which  is  essential 
to  a  decision.  It  is  a  suspended  and  not  a  final  judgment,  and 
of  course  can  be  no  award. 

Such  in  my  opinion  is  the  case  here.  It  is  stated  indeed, 
''that  upon  objections  being  made  by  Colonel  Byars  to  the 
award  after  it  was  signed  and  read  to  tiie  parties,"  the  arbitra- 
tord  proceeded  to  consider  them.  This,  I  allow,  is  strong 
language.  It  speaks  of  the  instrument  of  the  twenty-first  of 
November  as  "  the  award,"  and  states  that  the  objections  were 
made  after  it  was  signed  and  read.  But  though  so  called,  we 
find  from  the  testimony  of  the  arbitrators,  that  it  was  not  con- 
sidered as  their  final  award.  The  two  arbitrators  who  gave 
testimony  in  the  cause  concur  in  stating,  that  the  instrument  was 
signed,  sealed,  and  delivered  as  an  award  to  the  parties,  having 
been  read  in  their  presence  before  delivery,  which  (the  delivery) 
did  not  take  place  till  after  the  objections  made  by  Byars  were 
considered,  and  the  reduction  was.  made;  this  reconsideratioB 
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produced  a  reduction  of  the  amount,  so  as  to  give  Bjars  a  credit 
of  three  hundred  and  seventj-siz  dollars  and  twentj-fiye  cents. 
This  being  made,  an  addition  was  made  to  the  award,  which  was 
signed,  sealed,  and  delivered  by  the  arbitrators  to  the  parties 
in  the  presence  of  each  other  on  the  twenfy-second  of  November, 
1821.  ''In  this  addition  to  the  award  (they  say)  we  decided, 
and  so  expressed,  that  Byers  should  pay  to  said  Thompson  one 
thousand  eight  himdred  and  seven  dollars  and  fifty-seven  cents, 
one  half  in  three  months,  and  the  other  half  in  six  months  from 
the  twenty-second  of  November,  1821,  the  date  of  the  said  ad- 
ditional writing,  with  interest  on  the  whole  from  the  said  date. 
I  intended  (says  Mayo,  and  Bussell  adopts  his  evidence)  the 
latter  as  my  award,  and  acknowledged  and  delivered  it  as  such. 
The  addition  is  annexed  to  and  is  on  the  same  paper  which  con- 
tains the  first  opinion  expressed  by  the  arbitrators."  From  this 
testimony  it  is  clear  to  my  mind  that  the  paper  signed  on  the 
twenty-first  of  November  was  not  the  definitive  judgment  of  the 
arbitrators.  It  was  indeed  the  opinion  which  they  then  enter- 
tained, but  which  they  suspended  until  they  could  hear  any 
objections  which  could  be  suggested  by  the  parties  interested;  a 
course  which  I  think  not  only  legal  but  laudable. 

I  am  then  of  opinion  that  the  paper  purporting  to  be  executed 
on  the  twenty-second  of  November  was  the  true  award,  and  not 
that  which  had  been  signed  a)id  sealed  the  day  before. 

Before  we  pursue  this  conclusion  to  its  consequences,  it  be- 
comes necessary  to  inquire,  whether  the  reservation  of  the  power 
to  reconsider  a  charge  against  the  plaintiff  of  one  hundred  and 
fifty  dollars  vitiates  the  whole  award  or  not.  I  think  it  does  not. 
The  arbitrators  have  awarded  to  Thompson  one  thousand  eight 
hundred  and  seven  dollars  and  fifty-seven  cents;  and  if  this  matter 
had  been  or  should  be  decided  in  his  favor,  he  would  be  entitled 
to  one  thousand  nine  hundred  and  fifty-seven  dollars  and  fifty- 
seven  cents.  However,  the  matter,  then,  as  to  that  one  hundred 
and  fifty  dollars  might  be,  Thompson  is  entitled  without  contro- 
versy to  the  one  thousand  eight  himdred  and  seven  dollars  and 
fifty-seven  cents.  Byars  has  nothing  to  complain  of,  if  we  con- 
sider the  award  good,  and  the  reservation  only  void.  He  could 
only  lose,  and  not  gain,  by  the  reconsideration  of  that  question. 
If  they  had  awarded  against  him  a  heavy  sum,  leaving  undecided 
an  important  credit  which  would  reduce  that  sum,  he  might 
well  complain.  But  here,  the  effect  of  the  reconsideration  and 
change  of  opinion  could  only  be  to  increase  the  demand  against 
him.     All  then  that  he  can  ask  is,  that  this  reservation  of  a  right 
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to  charge  him  at  a  future  day  the  additional  one  hundred  and 
fifty  dollars  should  be  held  void:  and  such  I  think  it  is  unques* 
tionably.  But  it  does  not  affect  the  one  thousand  eight  hundred 
and  seven  dollars  and  fifty-seven  cents  which  is  substantive  and 
unconnected  with  the  question  reserved,  and  for  which  the 
award  is  therefore  good.  K  we  consider — ^as  perhaps  we  ought 
to  dO)  in  support  of  the  acts  of  the  arbitrators — the  reservation 
as  being  only  of  the  power  of  reconsidering  the  question  at  any 
time  before  the  award  should  be  delivered,  then  it  would  be 
valid  indeed,  but  the  result  would  be  the  same.  For  the  deliv- 
ery of  the  award  without  change  as  to  the  point  reserved,  must 
be  regarded  as  concluding  the  question,  and  as  evincing  that 
after  the  exercise  of  the  reserved  right,  the  arbitrators  had  found 
no  sufficient  reason  to  modify  their  award  as  to  the  one  hundred 
and  fifty  dollars.  In  neither  view,  then,  can  the  reservation  in 
question  have  any  effect  upon  the  award  between  the  parties. 

What  then  are  the  consequences  of  this  view  of  the  award 
upon  the  present  case  ?    Let  us  look,  first,  to  the  pleadings. 

There  are  four  coimts  in  the  declaration,  to  all  and  each  of 
which  there  is  a  demurrer.  That  demurrer,  in  the  opinion  of 
this  court,  should  not  have  been  sustained  as  to  either  count. 
Preliminary  to  and  as  part  of  his  demurrer,  the  defendant  prayed 
oyer  of  the  submission^  to  which  he  had  a  right,  and  which  was 
accordingly  read  to  him.  He  also  prayed  oyer  of  the  award,  to 
which  he  had  no  right;  and  that  being  also  read  to  him,  he  ob- 
jects, as  fatal,  the  variance  between  the  true  date  of  the  submis- 
sion and  the  date  recited  in  the  award.  In  the  opinion  of  this 
court,  however,  the  plaintiff  having  in  his  declaration  averred 
that  the  award  was  made  in  pursuance  of  the  submission,  that 
matter  was  matter  of  fact  for  the  jury,  who  might  find  upon  evi- 
dence, that  the  date  on  the  face  of  the  award  was  mistaken. 
The  second  objection,  that  the  arbitrators  reserved  a  right  to 
reconsider,  is  deemed  of  no  weight,  as  that  did  not  affect  the 
.  award.  The  third  objection  was  to  the  failure  to  aver  that  a 
copy  of  the  award  had  been  delivered.  But  this  the  court  does 
not  deem  necessary  to  the  validity  of  the  award,  and  so  not 
necessary  to  be  averred.  The  fourth  objection  is  the  discovery 
of  the  error  and  its  correction,  and  so  the  plaintiff  improperly 
demanded  two  thousand  one  hundred  and  eighty-three  dollars 
and  eighty-two  cents,  instead  of  one  thousand  eight  himdred  and 
seven  dollars  and  fifty-seven  cents.  But  it  depended  upon  the 
testimony  that  was  to  be  adduced,  and  not  merely  upon  the  paper 
as  it  appeared,  whether  the  act  of  the  twenty-first  or  that  of  th€ 
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twenty-second  of  November  was  the  true  award.  If  upon  trial 
of  the  issue  of  no  such  award,  on  the  three  first  counts  (to  which 
alone  this  objection  applies),  it  had  appeared,  that  the  paper,  as 
sealed  on  the  twenty-first,  was  final,  and  delivered  as  such,  then 
the  objection  was  invalid.  If,  on  the  other  hand,  it  appeared 
that  the  act  was  still  incomplete  and  in  fieri,  then  the  paper  as 
executed  on  the  twenty-second  was  the  true  award.  The  mat- 
ter, then,  depending  on  evidence  as  to  the  execution  and  deliv- 
ery of  the  award,  could  not  properly  have  been  made  the  subject 
of  demurrer  to  the  declaration.  I  do  not  think  that  either  of 
the  three  first  counts  should  have  been  adjudged  bad  on  de- 
murrer, although,  upon  the  view  of  the  case  taken  by  this 
court,  it  is  unimportant,  since  on  the  plea  of  no  award,  they  are 
unsustained  by  the  evidence.  As  to  the  fourth  coimt,  the  court 
is  of  opinion,  that  it  is  good,  and  that  the  demurrer  to  it  should 
have  been  overruled. 

The  objection  to  the  first,  second,  and  fourth  counts,  that  they 
do  not  set  out,  or  profess  to  set  out,  the  whole  award,  is  unten- 
able. It  is  not  necessary  to  do  so  in  the  declaration.  The  only 
case  in  which  it  is  necessary  (if  it  be  necessary  in  that),  is  when 
an  action  of  debt  is  brought  for  the  penalty  of  a  bond  condi- 
tioned to  abide  by  an  award,  and  the  defendant,  taking  oyer  of 
the  condition,  pleads  no  award,  and  the  award  is  for  the  first  time 
brought  out  in  the  replication.  In  such  case,  it  has  been  said, 
that  the  replication  must  set  out  the  whole  award.  But  if  it  be  so, 
it  results  from  the  technical  rules  of  pleading,  which  have  no  ap- 
plication to  a  declaration  on  an  award,  as  in  this  case,  in  on  ac- 
tion for  the  penalty  in  an  agreement  for  submission,  in  which 
the  setting  out  so  much  of  the  award  and  the  breach  of  it,  as 
entitles  the  plaintiff  to  his  action,  is  a  necessary  part  of  the 
declaration. 

Next  as  to  the  pleas.  The  second  was  admitted.  The  third 
(which  was  to  the  fourth  coimt)  was  a  good  plea,  but  was  with- 
drawn because  the  count  was  declared  bad.  It  may  be  filed 
again  to  that  count  if  there  be  a  new  trial.  The  fourth  plea  is, 
that  there  was  an  error  of  three  hundred  and  seventy-six  dollars 
and  twenty-five  cents  on  the  face  of  the  award.  This  was  not  a 
good  plea;  not  to  the  three  first  counts,  because  it  contradicted 
the  award,  if  the  act  of  the  twenty-first  of  November  constituted 
the  award;  nor  to  the  fourth,  because  that  demanded  only  the 
balance  after  correcting  that  error.  The  fifth  and  sixth  pleas 
are  covered  by  the  seventh  which  was  sustained,  and  there  was 
neither  necessity  nor  propriety  in  pleading  the  same  matter  over 
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ID  seyeial  pleas.  The  eighth  plea  ia,  that  a  copy  of  the  award 
was  not  furnished.  This  was  not  essential  to  the  action,  and  so 
the  plea  was  not  good.  The  ninth  plea  was  bad,  because  it 
called  in  question  the  award  for  errors  alleged  to  appear  on  its 
face,  which  could  not  be  established  without  reference  to  matter 
aliunde. 

Looking,  then,  upon  the  declaration  as  good  in  all  its  counts, 
the  demurrer  to  the  fourth  count  should  not  have  been  sus- 
tained, and  the  verdict  upon  the  plea  of  no  such  award  to  the  other 
three  should  have  been  for  the  defendant.  There  must  then  be 
a  new  trial  upon  those  counts,  unless  the  plaintiff  shall  release 
the  excess  of  the  verdict  over  the  demand  set  forth  in  the  fourth 
count,  in  which  event  judgment  should  be  entered  for  the 
amount  of  that  demand.  If  the  plaintiff  refuses  to  release,  the 
verdict  must  be  set  aside,  and  a  new  trial  awarded  of  the  issues 
upon  the  three  first  counts,  and  the  untried  issues  upon  the 
fourth. 

Cabbll  and  Bbooxb,  JJ.,  absent. 

BuFncncNCT  or  Awabd:  See  BarrttU  v.  PaUer$on,  1  Am.  Dec.  676;  Blaeh- 
ledge  v.  8inq>8on,  2  Id.  614;  Brickhouae  v.  HurUer,  4  Id.  528;  WaJUh  v.  OH- 
nwr,  6  Id.  602;  Coghtli  v.  Hard,  26  Id.  148;  DoolittU  v.  Malcolm,  31  Id.  671. 
See  note  to  Ehnendorf  v.  Harrie,  36  Id.  687,  for  a  diBcossioii  of  the  rabjeot  of 
the  impeachment  of  awards. 

Who  hat  Sctbmit  to  Abbitbatiok:  See  note  to  Butehkig$  v.  Johnatm,  80 
Id.  626,  where  this  snbjeot  ia  diacoaaed. 


Wallace  v.  Shaefeb. 

[12  LEZOHk  632.] 

AmiovMBHT  07  Title  Bond  executed  with  the  condition  that  the  obligor 
ahonld  make  the  obligee  a  good  title  to  a  certain  tract  of  bmd,  does  not 
affect  the  duty  of  the  obligor  to  make  a  good  title  to  the  obligee,  and  a 
tender  of  a  deed  of  the  land  to  the  assignee  ia  not  a  performance  of  the 
condition. 

Debt  on  bond  by  Wallace,  for  benefit  of  Bradley  against  Shaf- 
fer. The  bond  was  conditioned  to  deliver  Wallace  a  certain 
tract  of  land.  There  was  a  penalty  attached  in  case  of  non-per- 
formance, and  this  suit  is  for  the  penally.  Wallace  indorsed  the 
bond  to  Miller,  who  indorsed  to  Bradley,  for  whose  benefit  suit  is 
brought.  Shaffer  pleaded:  1.  Conditions  performed;  and  2.  That 
after  the  assignment  to  Miller,  and  before  his  assignment  to 
Bradley,  defendant  and  his  wife  tendered  a  deed,  duly  executed 
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and  acknowledged,  to  Miller,  of  the  land.  Heplications  were  filed 
and  issue  joined.  The  defendant  produced  the  deed  offered  to 
Miller  to  support  his  first  plea.  This  deed  was  rejected,  and  de- 
fendants excepted.  The  jury  found  for  the  defendant;  judgment 
was  rendered  on  the  yerdict;  and  this  court  allowed  the  plaintiff 
tk  supersedeas. 

Johnston,  for  the  plaintiff  in  error. 

Fulton,  contra. 

By  CouBT.  The  circuit  superior  court  erred  in  OTerrulingthe 
plaintifTs  motion  for  a  new  trial.  The  yerdict  of  the  jury  was 
not  sustained  by  the  evidence,  the  plea  of  conditions  performed 
being  altogether  unsupported.  No  evidence  appears  to  have 
been  introduced  even  tending  to  prove  the  making  of  a  deed  to 
Wallace,  to  whom,  by  the  condition  of  the  title  bond,  it  was  to 
have  been  made.  The  imperfect  proof  of  the  execution  of  a 
deed  to  Miller,  was  not  evidence  under  the  plea  of  conditions 
performed;  nor  would  the  deed  have  been  evidence  imder  that 
plea,  if  the  proof  had  been  complete.  As  to  the  second  plea  of 
the  defendant,  it  was  manifestly  bad,  since  Miller,  though  the 
owner  of  the  title  bond,  was  not  the  person  to  whom  the  title 
was  to  have  been  conveyed;  and,  therefore,  he  had  a  right  to  re- 
fuse to  accept  it,  as  he  is  alleged  in  the  plea  to  have  done. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

TuGKEB,  P.»  and  Cabell,  J.,  absent. 
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Allen  and  Dean  v.  Bbadfobik 

[8  AT.A1I4MA,  281.] 

lODGUKNT  IN  Fayor  ow  Onb  IN  AN  ACTION  BT  Two  IS  irregulur. 
Amenduent,  Nunc  pbo  Tunc,  or  Judohxnt  upon  which  no  ex^ontioD  hM 

issued  within  a  year  and  a  day,  is  proper,  bat  scire  /aciaa  will  still  be 

uocessary  to  entitle  the  plaintiff  to  execution. 
Entry  or  Jcdoment  Nunc  pro  Tunc  without  Notice  is  good. 
BuFnciENT  Warrant  tor  Judgment  Nunc  pro  Tunc  may  be  fomiahed 

by  the  declaration  showing  in  whose  favor  judgment  should  be  entered. 
Rkral  in  Entry  of  Judgment  Nunc  pro  Tunc  that  the  mistake  in  the  first 

entry  was  ''satisfactorily  shown,"  warrants  the  presumption  that  there 

was  legal  proof  of  that  fact. 

Ebbob  to  St  Clair  drcnit  court.  The  only  question  was  as  to 
the  sufficiency  of  an  entry  of  judgment,  nunc  pro  tunc,  in  favor 
of  both  plaintifiis  in  an  action  brought  by  them  as  administra* 
fcors  of  a  decedent  on  a  certain  note,  the  original  entry  of  judg- 
ment having  been  by  mistake  made  in  favor  of  one  only  of  the 
plaintiffs.  The  points  relied  on  sufficiently  appear  from  the 
opinion. 

W.  B.  Martin,  for  the  plaintiffs  in  error. 

No  counsel  appeared  for  the  defendant 

CoLUEB,  C.  J.  It  is  undoubtedly  true,  that  the  first  judgment  is 
irregular  in  being  rendered  in  favor  of  one  of  the  plaintiffs  only. 
It  is  no  objection  to  the  amended  judgment,  that  no  execution 
bad  issued  within  a  year  and  a  day,  on  the  original  judgment, 
but  if  a  scire  facias  was  necessary  to  entitle  the  plaintiff  to  an 
execution,  when  the  amendment  was  made,  the  amendment,  which 
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was  an  ontry  nunc  pro  tunc,  would  not  in  this  respect,  place  the 
plaintiffs  in  a  better  condition. 

This  court  has  repeatedly  holden,  that  a  judgment  nunc  pro 
tunc  may  be  entered,  though  no  notice  is  given  to  the  opposite 
party:  Fuquxi  and  Hewitt  v.  Carriel  and  Martin,  Minor  170;' 
Clemens  v.  Judson  and  Banks,  Id.  395.  In  point  of  law,  no 
inconvenience  can  result  from  the  want  of  notice,  as  such  judg- 
ments are  always  founded  on  matter  of  record,  or  some  entry  or 
memorandimi  in  the  cause,  and  can  not  be  gainsaid  by  showing 
to  the  court  extraneous  facts.  A  judgment  nunc  pro  tunc  is 
merely  consummating  what  the  court  had  ordered,  or  but  imper- 
fectly performed,  and  as  it  has  a  retrospectiye  relation,  nothing 
that  has  occurred  post  factum  can  be  presented  in  opposition 
to  it. 

The  declaration  sufficiently  shows  in  whose  favor  the  judg- 
ment of  the  circuit  court  should  have  been  rendered,  and  in  the 
absence  of  any  other  memorandimi  or  entry,  furnished  a  suffi- 
cient warrant  for  the  judgment  nunc  pro  tunc.  But  if  anything 
farther  was  necessary,  it  might  perhaps  be  intended  from  the 
recital  in  the  record,  that  it  was  satisfactorily  shown  to  the 
court,  the  first  entry  was  irregular  through  mistake;  that  the 
court  was  satisfied  by  legal  proof:  See  Thompson  v.  MUer,  2 
Stew.  470;  Draughan  and  others  v.  The  Tombechbee  Bank,  1  Id.  66 
[18  Am.  Dec.  38];  Wilkers(m  v.  Ooldthwaite,  1  Stew.  &  P.  169; 
Mays  et  al.  v.  HasseU,i^  Id.  222  [24  Am.  Dec.  750]. 

The  consequence  is,  the  judgment  must  be  affirmed. 

Nunc  pro  Tunc  Entbt  or  Amendment  or  Jitdoicbnts  ob  Otree  Or- 
ders: See  Fugua  v.  Carrid,  12  Am.  Dec.  40^  and  note;  WiUon  v.  Mper$,  15 
Id.  610;  Chichester  v.  Cande,  Id.  238,  and  note;  Ludlow  ▼.  Johnstm,  17  Id. 
609;  Draughan  v.  Tambeekbee  Bank,  18  Id.  38;  Maf/s  v.  HasseO,  24  Id.  750; 
Davis  V.  Hooper,  Id.  751;  Den  v.  Tomlin,  35  Id.  525.  In  Jones  v.  Harl,  60 
Mo.  360,  the  principal  case  is  referred  to  by  Sherwood,  J.,  dissenting,  as  an 
authority  lor  the  role  that  where  a  judgment  has  been  by  mistake  of  the 
clerk  entered  as  a  special  judgment  instead  of  a  general  judgment,  as  required 
by  the  verdict,  the  proper  entry  may  be  made  at  a  subsequent  term  nunc  pro 
tunc,  the  record  furnishing  the  means  of  correction.  A  u^cre  clerical  mis- 
prision in  an  entry  of  judgment,  which  may  be  corrected  by  reference  to  the 
summons  and  complaint,  is  not  a  ground  of  reversal,  since  the  entry  may  be 
amended  to  conform  to  the  complaint:  Pool  v.  Minge,  50  Ala.  101.  A  judg- 
ment may  be  entered  nunc  pro  tuuc,  without  notice:  Oswitchee  Co,  v.  Hope,  5 
Id.  636;  Bancroft  v.  Stanton,  7  Id.  355.  But  the  rule  does  not  apply  to  the 
setting  aside  of  a  final  decree  in  favor  of  distributees  on  the  settlement  of  ao 
administration  account  on  petition  of  the  personal  representative  of  a  de- 
ceased distributee  at  a  subsequent  term,  without  notice  to  the  other  distarib* 
ntees:  Thomas  v.  Dumas,  30  Id.  86.     J^  judgment  may  be  amended  nunc  pro 
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tunc,  though  a  year  and  a  day  have  elapsed  without  exeontion:  Banerqft  v, 
Stanton,  7  Id.  355.  Where  the  entry  of  a  judgment  nunc  pro  tunc  recites 
that  it  was  made  to  appear  to  the  court  that  a  judgment  had  been  duly  ren- 
dered which  the  clerk  omitted  to  enter,  it  will  be  presumed  that  it  was  made 
to  appear  by  proper  evidence:  Olcua  v.  OUub,  24  Id.  471.  In  aU  these  oases 
Allen  V,  Bradford  is  cited  as  authority. 


Mann  v.  Bupobb. 

[8  AX.ABAKA,  812.] 

Attoknet  If  at  bb  Qabnished  70B  Monet  in  ms  Hani>8  collected  Ust  the 
execution  debtor. 

Oabnisheb's  Answer  Sufficibktlt  Admits  Indebtedness  to  the  execu- 
tion debtor  to  authorize  judgment  against  such  garnishee,  even  though  it 
contains  no  express  admission,  if  it  states  facts  showing  such  indebted- 
ness to  exist. 

Wbit  of  Ebbob  Joining  Gabnisheb  and  Execution  Dbbtob  brought  to 
reverse  a  judgment  discharging  the  garnishee  is  irregular,  but  if  no  ob- 
jection be  made  to  such  misjoinder,  the  defect  is  waived. 

Ebbob  to  Bctrbour  county  circuit  court  to  reyerse  a  judgment 
discharging  the  defendant  in  error  from  liability  as  garnishee  of 
one  Lanier,  against  whom  the  plaintiff  in  error  had  judgment, 
though  the  record  did  not  set  it  out.  The  facts  were,  as  stated 
in  the  answer  of  the  garnishee,  that  he  was  an  attorney;  that  he 
or  his  partner,  now  deceased,  had  received  a  certain  note  for 
collection;  that  he  supposed  it  was  from  the  defendant  in  execu- 
tion, as  it  was  sued  in  his  name;  that  the  amount  had  been  col- 
lected, and  was  in  the  garnishee's  hands  as  attorney,  and  that 
he  owed  the  same,  less  his  commissions,  to  the  defendant  in  ex- 
ecution, if  the  note  was  received  from  him,  which  the  garnishee 
did  not  certainly  know.  On  this  answer  the  garnishee  was  dis- 
charged, and  the  plaintiff  brought  error. 

Harris^  for  the  plaintiff  in  error. 

'    Bu/ord,  pro  ae. 

GoLDTHWAiTB,  J.  1.  An  attomcy  is  not  exempt  from  garnishee 
process,  in  consequence  of  the  connection  which  exists  between 
him  and  the  courts  of  law.  He  is  not  an  officer  of  the  law, 
although  the  courts  frequently  exercise  a  summary  control  over 
him,  but  this  is  only  for  the  advancement  of  justice,  by  compel- 
hng  the  performance  of  well-known  duties  to  his  clients,  who  are 
suitors  in  the  courts.  For  every  other  purpose,  he  is  the  mere 
agent  for  his  client,  and  when  he  also  becomes  his  debtor,  he 
may  be  garnished,  as  any  other  person. 
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2.  It  is  supposed,  in  the  argoment  which  the  garnishee  has 
sabmitted,  that  the  admission  of  indebtedness,  contained  in  this 
answer,  is  not  sufficiently  distinct  to  authorize  any  judgment.  It 
is  certainly  settled  by  repeated  decisions  of  this  court,  that  the 
answer  must  contain  an  admission  of  indebtedness:  Smiih  ▼. 
Chapman^  6  Port.  366,  and  cases  there  cited.  Here,  there  is  such 
an  admission,  not,  it  is  true,  in  so  many  words,  that  he  owes 
the  defendant  in  execution  so  much,  but  no  other  conclusion 
can  arise,  from  the  facts  which  are  stated,  and  if  the  same  facts 
were  proved  by  the  defendant  in  execution  in  a  direct  suit 
against  the  attorney,  a  judgment  for  the  specified  sum  would  be 
the  necessary  consequence.  It  is  precisely  the  same  principle 
which  was  decided  by  us  in  the  case  of  Baker  ▼.  Moody,  1  Ala. 
(N.  S.)  315. 

We  have  no  hesitation  in  reversing  the  judgment,  and  should 
render  it  here  against  the  garnishee,  for  the  prox)er  sum,  it  the 
judgment  against  the  defendant  in  execution  was  shown. 

As  the  record  does  not  set  out  this  judgment,  the  cause  must 
be  remanded  for  further  proceedings. 

We  remark  that  the  writ  of  error  is  irregular  in  joining  the  de* 
fendant  in  execution,  with  the  garnishee,  but  as  no  action  is  re- 
quested, we  presimie,  conformably  to  our  recent  course  of  prac- 
tice, that  the  defect  is  waived, 

Monet  nr  Custodia  Lbois  not  Aitaoiiablb:  See  Dawmm  v.  Hokouh,  13 
Am.  Deo.  61S;  Bwoden.  ▼.  Sehatxdl,  23  Id.  170;  PraUisa  ▼.  BUsi,  24  Id.  631. 


Giles  v.  Willi;amb. 

[3  Ajjlbaua,  316.] 

PUA  THAT  Bond  was  Made  without  Ck>Nsn>RRATioN  ia  good  in  A1ah>un>. 

Plka  that  Considebation  of  Bond  has  Failed  in  that  it  was  given  for  tiie 
purchase  of  land,  bat  that  no  title  or  covenant  of  title  was  then  or  after- 
wards made,  and  that  the  plaintiff  can  not  make  title,  is  bad  because  it 
impliedly  admits  that  the  contract  is  not  rescinded,  and  that  the  defend* 
ant  has  possession. 

Vendee  in  Possession  can  not  Defend  against  an  action  for  the  payment 
of  the  purchase  money  of  land. 

Plea  that  Bond  was  Obtained  bt  Fraud  without  alleging  the  facta  consti- 
tuting the  fraud  is  bad. 

Ebbob  to  the  Tallapoosa  county  circuit  court,  in  debt  on  bond, 
to  which  the  defendant  pleaded  three  pleas,  the  nature  of  which 
is  stated  in  the  opinion.  On  demurrer  all  the  pleas  were  ad- 
judged bad,  and  the  defendant  brought  error. 
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T.  Glay,  for  the  plaintiff  in  error. 

Ptyor,  contra. 

Obmqmd,  J.  The  questions  of  law  in  this  case,  are  presented 
on  the  pleadings. 

1.  The  first  plea  ia,  that  the  bond  sued  on,  was  made  without 
any  consideration  whatever.  This  form  of  pleading  grows  out 
of  our  statute,  which  makes  eyeiy  writing,  whether  under  seal 
or  not,  evidence  of  the  debt,  or  the  duty  for  which  it  was  given, 
and  permits  the  defendant,  by  plea,  to  impeach  the  considera- 
tion of  a  bond,  in  the  same  manner  as  if  it  had  not  been  sealed: 
Aik.  Dig.  283.  If  a  note  or  bond,  then,  is  executed  without 
any  consideration,  the  plea  must,  of  necessity,  be  in  the  nega- 
tive; it  is  not  possible  to  plead  or  state  that  afiSrmatively,  whidi 
has  no  existence.  If  in  truth,  there  was  a  consideration,  the 
plaintiff  in  his  replication  may  set  it  out,  upon  which  the  defend- 
ant must  take  issue.  The  demurrer  to  this  plea,  therefore, 
should  not  have  been  sustained. 

2.  The  second  plea  alleges  that  the  consideration  for  which 
the  bond  was  given,  has  wholly  failed  in  this,  that  it  was  given 
for  a  piece  of  land;  that  no  title  or  covenant  for  title,  was  ex- 
ecuted at  the  time;  that  no  title  has  yet  been  made,  nor  is  it  in 
the  power  of  the  plaintiff  to  make  one.  This  plea  can  not  be 
supported.  It  impliedly,  at  least,  admits  that  the  contract  for 
the  sale  of  the  land,  is  not  rescinded,  and  he  therefore  has  the 
benefit  of  the  contract  on  his  part,  by  the  possession  of  the  land. 
It  is  the  settled  law  of  this  court,  that  a  vendee  in  possession  of 
land,  can  not  defend  himself,  in  an  action  at  law,  for  the  pur- 
chase money,  while  he  retains  the  possession.  The  only  excep- 
tion hitherto  admitted  to  this  rule,  is,  that  a  vendee  may, 
under  certain  circumstances,  apply  to  a  court  of  chancery,  to 
rescind  the  contract,  before  eviction,  and  without  abandonment 
of  the  possession:  Young  v.  Harris,  2  Ala.  108. 

3.  The  third  plea,  which  alleges  that  the  bond  was  obtained 
by  *'  fraud,  covin,  and  misrepresentation,"  is  clearly  bad.  It  is 
a  well-settled  principle,  at  common  law,  that  a  fraud,  which 
will  vacate  a  deed,  in  a  court  of  law,  must  be  a  fraud  which'  re- 
lates to  the  execution  of  the  instrument;  as  for  example,  that  it 
was  falsely  read  to  the  party.  This  question  was  discussed  at 
large  by  this  court,  in  the  case  of  Svri/l  v.  FUzhugh,  9  For.  63, 
and  again  in  Mordecai  and  Wanroy  v.  Ihnkensly,  1  Ala.  100;  and 
see  Taylor  v.  King,  6  Munf.  366  [8  Am.  Dec.  746]. 

The  counsel  for  the  plaintiff  in  error  has  referred  us  to  a  prece- 
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ff 
dent  in  2  Obit.  PL  495,  where  a  plea,  that  a  deed  was  obtained 
by  fraudulent  misrepresentations,  is  given.  But  it  is  denied 
that  this  precedent  is  supported  by  any  authority;  see  the  cases 
cited  from  6  Munf.,  and  Dow  ▼.  ManseU,^  13  Johns.  430;  and 
the  case  of  Wyche  y.  Macidin,  2  Band.  426.  We  have  also  been 
referred  to  the  case  of  Fembertan  t.  Staples,  6  Mo.  59,  where  a 
plea  of  fraud,  of  this  general  character,  was  admitted  on  the 
authority  of  Chitty.  The  opinion  is  short  and  unsatisfactory — 
the  court  admitting,  that  there  was  a  conflict  of  authority,  but 
that  it  had  not  access  to  them,  to  ascertain  the  extent  of  the 
disagreement. 

When  this  question  was  presented  to  this  court,  preTiously,  in 
the  cases  cited,  it  was  as  a  question  of  evidence,  and  had  refer- 
ence not  to  the  consideration,  but  to  the  validity  of  the  deed. 
Considered  as  a  question  of  pleading  under  our  statute,  there 
can  be  no  doubt,  that  the  consideration  of  a  deed  may  be  im- 
peached by  alleging  such  facts  as  would,  in  law,  amount  to  a 
fraud.  The  objection  to  this  plea,  is  not  that  the  consideration 
of  a  bond  may  not  be  impeached  by  an  allegation  of  fraud,  but 
that  instead  of  stating  the  facts,  which  constituted  the  fraud, 
the  pleader  has  stated  a  conclusion  from  facts,  which  are  not 
disclosed,  and  the  demurrer  to  it  was,  therefore,  properly  sus- 
tained. 

For  the  error  of  the  court,  in  sustaining  the  demurrer  to  the 
first  plea,  the  judgment  must  be  reversed,  and  the  cause  re- 
manded. 

Plea  that  Bond  is  Voluntabt  and  withoat  either  a  good  or  valuable 
consideration  is  sufficient,  because  in  such  a  case  theve  are  no  special  facts  to 
aver:  HuaUm  v.  WUliama,  25  Am.  Dec.  84. 

Plba  07  Failxtbb  of  Consideration.— If  a  defense  is  founded  upon  a 
total  or  partial  failure  of  consideration,  or  upon  fraudulent  acts  or  representa- 
tions affecting  the  consideration,  the  special  facts  must  be  pleaded:  Huaion  v. 
WUUama,  25  Am.  Dec  84.  A  plea  to  an  action  on  a  note  that  it  was  given 
in  consideration  of  a  bond  to  convey  lands  in  fee  simple  within  a  specified 
time,  and  that  the  lands  were  not  so  conveyed,  and  that  the  vendor  had  no 
title,  is  good:  Tyler  v.  Young,  35  Id.  116. 

Vendee  in  Possession  can  not  be  Relieved  from  Payment  of  the 
purchase  money,  or  set  up  any  outstanding  title:  AbboU  v.  AUen^  7  Am.  Deo. 
554,  and  note;  Barlchamsted  v.  Case,  13  Id.  92,  and  note;  Oreeno  ▼.  Jfimson, 
31  Id.  605;  LarHn  v.  Bank  of  Montgomery,  33  Id.  324. 

General  Plea  of  **  Fraud,  Covin,  and  False  Representation"  in  bat 
to  an  action  on  a  writing  obligatory,  is  held  sufficient  to  entitle  the  defend- 
ant to  show  any  false,  fraudulent,  or  covinous  conduct  of  the  obligee  in  pro- 
curing the  execution  of  the  writing  from  which  it  would  appear  that  in  legal 
effect  the  obligor  never  executed  the  bond:  Huston  v.  WUUafm»,  25  Am.  Deo. 
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84;  and  see  the  note  to  that  case  for  a  general  consideration  ol  the  subject  of 
pleading  fraad.  A  plea  that  a  sealed  note  was  obtained  by  fraud,  covin,  and 
misrepresentation  is  good  on  demurrer,  and  fraud  may  be  specially  pleaded 
in  bar,  without  averring  the  acts  constituting  the  fraud,  even  where  evidence 
thereof  might  be  given  under  the  general  issue:  Satmders  v.  StoUs,  27  Id.  263; 
Boss  V.  Braydony  26  Id.  445.  So  a  general  plea  of  fraud,  covin,  and  misrep- 
resentation is  held  to  be  good  on  special  demurrer  in  assumpsit  for  goods  sold 
and  delivered:  EUioU  v.  CoggshaU,  30  Id.  365.  In  Baird  v.  Baird's  Heirs, 
31  Id.  399,  it  was  held  that  an  allegation  in  a  bill  that  a  sale  was  unjust,  in- 
iquitous, and  fraudulent,  was  impertinent  if  not  accompanied  by  a  statement 
of  facts  showing  wherein  the  fraud  consisted.  Fraud  in  the  execution  of  a 
deed  is  available  in  an  action  at  law,  but  where  the  fraud  relates  to  transac- 
tions preceding  the  execution  of  the  instrument  the  remedy  is  in  equity:  Tay* 
hr  V.  King,  8  Id.  746;  Thomas  v.  Thomas,  13  Id.  22a 


Babcook  V.  Herbekt, 

[8  Alabama.  392.] 
Licensed  Febbtman  has  no  Aitthobitt  to  Plage  Rope  across  a  Naviga* 

BLE  Stbeah  which  obstructs  navigation,  and  if  he  does  so,  he  is  liable  for 

any  injury  resulting  therefrom. 
Kespeb  of  Public  Febbt  is  Liable  as  a  Common  Gabbiev. 

Ebbob  to  Dallas  county  cmniit  court,  in  an  actiou  on  the  case 
to  recover  damages  for  a  sulky,  belonging  to  the  plaintiff,  which 
was  lost  while  being  transported  across  the  Cahawba  river  on 
the  defendants'  f eny  boat.  The  first  and  second  counts  of  the 
declaration  charged  the  defendants  as  public  ferrymen  and  com- 
mon carriers.  The  substance  of  the  third  and  fourth  counts  is 
stated  in  the  opinion  so  far  as  material  to  the  points  decided. 
The  defendants  demurred  to  all  the  counts,  but  the  demurrers 
were  overruled.  The  court,  against  the  request  of  the  defend- 
ants, charged  the  jury  that  the  defendants  were  liable  as  com- 
mon carriers,  and  not  merely  for  negligence.  Verdict  and 
judgment  for  the  plaintiff,  which  the  defendants  brought  error 
to  reverse.  The  points  relied  on  sufficiently  appear  from  the 
opinion. 

Peck  and  Clarke^  for  the  plaintiffs  in  error. 

Thornton,  contra, 

Obmond,  J.  Objections  have  been  taken  to  the  third  and 
fourth  coimts  of  the  declaration,  but  although  not  very  formal, 
we  think  they  are  substantially  correct.  It  is  supposed  that  the 
third  count  does  not  show  that  the  plaintiffs  in  error  had  any 
agency  in  the  loss  of  the  sulky,  but  that  from  the  count  it  ap- 
pears to  have  been  the  unauthorized  act  of  their  servants,  for 
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which  they  are  not  xesponsible»  and  the  case  haa  been  assiim- 
lated  to  the  doctrine  established  by  this  court  in  Cawthom  t. 
Deo^,  2  For.  276,  where  it  was  held,  that  **  the  master  was  not 
liable  for  injuries  caused  by  the  negligent  conduct  of  his  slave, 
whilst  not  acting  in  his  master's  employment,  or  under  his 
authority." 

The  language  employed  in  this  count  is,  **  that  the  ferry-flat 
of  the  defendants  was  then  and  there  under  the  care,  govern- 
ment, and  direction  of  three  servants  of  the  said  defendants,"' 
etc.  We  do  not  consider  that  it  follows  from  the  language 
used,  that  the  agents  of  the  defendants  in  the  management  of 
the  boat  were  slaves;  but  if  that  was  the  necessary  inference,  we 
think  it  sufficiently  appears  from  the  reference  in  this  count  to 
the  previous  counte  (for  the  sake  of  brevity),  by  the  use  of  the 
terms,  ''for  the  purposes  aforesaid,"  that  the  servants  of  the 
defendants  were  in  their  employ,  navigating  the  boat  across  the 
stream  as  a  common  ferry-boat. 

The  f oiurth  count  charges  the  loss  to  have  occurred  from  an 
obstruction  thrown  across  the  Alabama  river,  below  the  feny, 
on  the  Cahawba  river,  by  the  defendants.  It  is  supposed  that, 
as  the  defendants  were  the  owners  of  the  lower  ferry,  also,  and 
as  it  was  a  usual  and  common,  if  not  necessary  means  of  crossing 
the  river,  to  stretch'  a  rope  from  one  side  to  the  other,  to  pull 
the  boat  over  by,  that  therefore  the  plaintiffs  in  error  are  not 
responsible  for  an  injury  arising  from  that  cause. 

We  can  not  agree  that  a  license  to  keep  a  ferry  on  any  of  our 
navigable  streams  authorizes  the  grantee  of  the  ferry  to  place 
any  obstruction  across  the  stream,  even  if  such  were  convenient 
or  proper  to  the  passage  of  the  ferry-boat.  The  license  merely 
amounts  to  a  monopoly  of  the  right  of  transporting  passengers 
and  property  across  tiie  stream  at  that  point,  and  this  right 
must  be  exercised  in  subordination  to  other  rights  vested  in  the 
people  at  large;  among  which  is  the  right  to  navigate  the  rivers 
of  the  state,  declared  by  law  navigable,  of  which  the  Alabama 
river  is  one.  As,  therefore,  this  obstruction  placed  across  the 
Alabama  river  was  unlawful,  it  subjects  those  placing  it  there 
to  an  action  at  the  suit  of  any  one  injured  by  it,  and  the  count 
was  properly  sustained. 

The  question  upon  the  merits  is,  whether  the  keeper  of  a  pub- 
lic ferry  is  liable,  as  a  common  carrier?  On  the  part  of  the 
plaintiffs  in  error,  it  is  insisted  that  he  is  not,  because  the  whole 
matter  is  regulated  by  the  statute,  pointing  out  his  rights  and 
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duties,  and  requiring  him  to  enter  into  bond  with  sureiy,  for 
their  performance. 

The  act,  Aik.  Dig.  363,  sec.  26,  authorizes  the  county  court 
to  establish  ferries  and  fix  the  rate  of  toll  or  ferriage,  on  persons 
or  property  carried  across  the  same,  and  requires  the  court  to 
take  a  bond,  with  surety,  from  the  person  so  applying,  in  the 
sum  of  one  thousand  dollars,  conditioned  ''  that  he  will  keep  a 
good  and  sufficient  boat  or  boats,  and  keep  the  banks  on  each 
side  of  the  watercourse  in  good  repair,  and  that  the  f eny  shall 
be  well  attended  for  travelers  or  other  persons  to  carry  Or  pass 
their  horses,  carriages,  or  effects,  over  such  watercourse."  The 
law  also  provides,  sec.  29,  that  any  one  detained  at  any  public 
ferry,  by  reason  of  the  fenyman  not  having  good  and  sufficient 
boats,  or  other  proper  craft,  and  hands,  or  by  neglecting  to.  do 
his  duiy,  may,  by  action  before  any  justice  of  the  peace,  recover 
the  sum  of  ten  dollars;  and  that  such  recovery  shall  not  be  a 
bar  to  any  action  for  damages  stistained  by  reason  of  the  insuf- 
ficiency of  the  ferry. 

A  common  carrier,  is  one  who  undertakes  for  hire  or  reward, 
to  transport  the  goods  of  such  as  choose  to  employ  him,  from 
place  to  place;  this  is  the  definition  adopted  by  Mr.  Justice 
Story,  in  his  work  on  Bailments,  and  is  doubtless  correct.'  This 
definition  corresponds  to  the  duties  of  a  common  ferryman,  with 
one  exception,  which  certainly  can  not  affect  the  question.  It 
is  that  those  who  employ  him  have  no  choice;  his  right  to  trans- 
port the  property  of  the  traveler,  is  a  monopoly  granted  by  the 
state,  and  from  that  in  part,  results  the  right  on  the  part  of  the 
state,  to  regulate  his  price,  and  to  exact  from  him  a  bond,  with 
snreiy,  that  he  will  provide,  and  always  have  in  readiness,  the 
meauB  for  transporting  across  the  stream,  the  persons  and  ef- 
fects of  travelers.  It  by  no  means  follows,  that  because  the 
state  has,  for  the  security  of  the  traveler,  and  as  the  price  of 
the  monopoly  granted,  exacted  from  the  ferryman  a  bond,  with 
surety  and  stipulated  for  the  rates  of  ferriage,  that  the  common 
law  liability  which  attaches  to  the  carriage  of  goods  for  hire, 
does  not  arise.  The  bond  and  surety  is  an  additional  security 
afforded  by  the  state,  because  of  the  public  nature  of  the  ferry- 
man's employment.  Nor  does  the  fact  that  the  state  regulates 
the  rate  or  toll,  at  all  affect  the  question.  In  England,  a  great 
many  statutes  have  been  passed,  regulating  the  prices  of  the 
carriage  of  goods  by  common  carriers,  which  may  be  seen 
enimierated  in  1  Bac.  Abr.  557;  and  it  never  has  been  supposed 
that  the  passage  of  .these  acts  varied  their  liability  as  common 
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camersy  which  arises  from  the  public  nature  of  their  employ- 
ment. 

An  argument  has  been  urged  on  the  court,  that  the  reason  of 
the  rule  of  the  common  law  in  regard  to  common  carriers  does 
not  apply  to  common  ferrymen,  and  that  they  should  be  held 
only  answerable  for  injuries  arising  from  neglect.  The  answer 
to  this  is,  that  such  has  always  been  the  law:  See  Bich  t.  Knee- 
land,  Cro.  Jac.  330,  and  the  cases  ancient  and  modem,  cited 
in  the  notes  by  Mr.  Justice  Story,  in  his  work  on  Bailments, 
323.  It  does  not  become  a  court,  when  the  law  is  clear  and  set- 
tled beyond  a  doubt,  to  speculate  upon  consequences.  Argu- 
ments of  that  description  are  more  properly  addressed  to 
another  forum.  In  conclusion,  we  are  satisfied,  that  accord- 
ing to  the  ancient  as  well  as  modem  authorities,  ferrymen  haTe 
always  been  considered  as  common  carriers,  and  the  circum- 
stance, that  in  this  state  they  are  required  to  give  bond, 
with  surety,  and  that  the  price  they  receiye  is  regulated  by  law, 
does  not  affect  their  liability  at  common  law. 

The  last  charge  of  the  court,  that  the  defendants  were  not 
bound  to  cross  the  river  if  in  an  impassable  state,  we  need  not 
consider;  as  the  defendants  did  cross,  the  question  did  not 
arise,  and  being  purely  abstract,  could  not  by  possibility,  if  de- 
cided wrong  (which  we  do  not  intend  to  intimate),  prejudice  the 
defendants. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 


CoincoN  Gabbibr,  Who  is:  See  Gordon  v.  HutcMnson,  ante^  464»  and  < 
dted  in  the  note  thereto.  That  a  public  ferryman  is  liable  as  a  oommon  oairier 
it  held  in  WhUmort  v.  Bowman,  4  G.  Qreene,  151,  and  ia  Slimmer  y.  Merry,  23 
Iowa,  94,  citing  the  principal  case  among  others. 


MoRae  V.  Stokes. 

[3  Alabama,  401.] 

Attestation  of  Clerk  to  Tuansgript  of  Judomsmt  of  Anothks  Stats 
is  sufficient  under  the  act  of  congress  of  1790,  if  it  complies  with  the 
form  prescribed  for  the  court  where  the  proceeding  was  had,  and  the  oer^ 
tificate  of  the  presiding  judge  is  the  only  evidence  of  such  compliance. 

Clebk*s  Cebtifigatb  that  Records  have  been  Transferred  by  Law  to 
his  court  from  the  court  in  which  the  judgment  was  originally  recovered, 
appended  to  a  transcript  of  a  judgment  of  another  state,  togeUier  with 
the  presiding  judge's  certificate  that  the  attestation  is  in  due  form,  is  Mif« 
iioient  evidence  of  such  transfer  without  producing  the  law. 
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Ebbob  to  the  Marengo  circuit  court  in  debt  on  the  exemplifi- 
cation of  a  judgment  recovered  in  the  superior  court  of  law  of 
the  town  of  Petersburg,  Virginia.  The  plaintiff  produced  a 
transcript  of  the  judgment,  with  a  certificate  in  the  following 
form  appended  thereto :  "  State  of  Virginia,  Town  of  Petersburg, 
to  wit:  I,  Henry  Bunly  Gaines,  clerk  of  the  circuit  superior  court 
of  law  and  chancery,  for  the  town  aforesaid,  in  the  state  of  Virginia 
(to  which  court  the  records  of  the  late  superior  court  of  law,  for 
said  town,  are  now  by  law  transferred),  do  hereby  certify  that 
the  foregoing  is  a  true  transcript  of  the  r^ord  and  proceedings 
in  a  certain  action  of  debt  lately  depending  in  the  said  superior 
court  of  law  between,  etc. ;  with  all  things  touching  the  same  as 
fully  and  wholly  as  they  now  exist  among  the  records  of  my 
office.  In  testimony  whereof,"  etc.,  duly  signed  and  sealed. 
Appended  to  this  was  a  certificate  by  John  F.  May,  '*  one  of  the 
judges  of  the  general  court,  and  sole  judge  of  the  circuit  superior 
court  of  law  and  chancery  for  the  town  of  Petersburg,  in  the  state 
of  Vii^finia,"  to  the  effect  that  the  said  H.  B.  Gaines  is  "  clerk 
of  the  said  circuit  superior  court  of  law  and  chancery  of  the  said 
town,  and  that  his  attestation  is  in  due  form."  The  defendant 
objected  that  the  transcript  was  not  duly  authenticated.  Objec* 
tion  overruled.  Verdict  and  judgment  for  the  plaintiff,  and 
the  defendants  brought  this  writ  of  error. 

Lyortf  for  the  plaintiff  in  error. 
Enmn,  for  the  defendants  in  error. 

CoLUEB,  C.  J.  By  the  act  of  congress  of  the  twenty-sixth  of 
May,  1790,  it  is  enacted,  ''  that  the  records  and  judical  proceed^ 
ings  of  the  courts  of  any  state  shall  be  proved  or  admitted  in  any 
other  court  within  the  United  States,  by  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magis- 
trate, as  the  case  may  be,  that  the  said  attestation  is  in  due 
form."  Under  this  statute  it  is  uniformly  held,  that  the  judg- 
ment of  a  court  of  one  of  the  states  is  of  the  same  dignity  in 
every  other  as  that  in  which  it  is  pronoimced,  and  the  act  merely 
prescribes  certain  forms,  whiqh,  if  complied  with,  entitle  it  to 
admission  as  evidence  in  the  courts  of  the  sister  states. 

The  terms  ''in  due  form,"  do  not  mean  that  the  attestation 
of  the  clerk  shall  be  according  to  the  form  used  in  the  state 
where  the  record  was  offered  in  evidence,  or  to  any  other  form 
generally  observed;  but  according  to  the  form  prescribed  for  the 
court  where  the  proceeding  was  had,  and  the  certificate  of  the 
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presiding  judge  is  made  the  only  evidence  ihat  such  form  has 
been  complied  with:  Drummond  t.  Mdgruder,  9  Cranch,  122; 
Smith  V.  Blagge,  1  Johns.  Cas.  238;  Barbour  v.  WaUs,  2  A.  K. 
Marsh.  292;  Craig  v.  Brown  ^  1  Pet,  352;  HerUhom  v.  Doe,  1 
Blackf.  160. 

It  has  been  held,  that  the  attestation  of  the  clerk  need  not  ex- 
pressly state  that  the  transcript  is  a  copy  of  all  the  proceedings 
in  the  case.  If  he  certifies  that  the  transcript  is  correctly 
copied  from  the  record  of  the  proceedings  of  the  court,  and  it 
appears  to  be  complete,  it  is  sufficient:  Mudd  v.  Beauchamp, 
Lit.  Sel.  Cas.  142.  And  in  Ferguson  v.  Harwood,  7  Cranch,  408, 
the  clerk  certified,  **  that  the  aforegoing  is  truly  taken  from  the 
record  of  the  proceedings"  in  this  court.  The  certificate  of  the 
judge  was  regular,  and  tiie  court  held  that  the  presumption  was, 
that  the  copy  of  the  record  was  complete. 

But  it  is  argued  for  the  plaintiff,  that  the  attestation  of  the 
clerk  that  the  records  of  the  late  superior  court  of  law,  etc.,  were 
transferred  by  law  to  his  court,  is  no  evidence  of  that  fact,  but 
the  law  by  which  the  transfer  was  made  must  be  shown.  The 
influence  accorded  to  .the  certificate  of  the  judge  furnishes  a 
sufficient  refutation  of  this  argument.  But  an  objection,  pre- 
cisely similar,  was  considered  in  Thomas  v.  Tanner,  6  Mon.  52. 
In  that  case,  it  appeared  that  the  records  of  a  former  territorial 
judge  of  probate  were,  on  the  admission  of  the  territory  into 
the  union,  transferred  to  the  clerk  of  the  couniy  court.  It  ap- 
peared, on  the  face  of  the  transcript,  that  a  part  of  the  proceed- 
ings was  had  before  the  territorial  probate  court,  and  the  other 
pwrt,  since  the  change  of  government,  before  the  county  court. 
It  was  insisted,  that  the  law  authorizing  the  transfer  of  the  rec- 
ords, and  their  attestation  by  the  clerk  of  the  county  court, 
should  be  proved;  but  the  court  were  of  opinion,  that  the  at- 
testation of  the  clerk  and  certificate  of  the  judge  were  entitled 
to  full  credit,  and  that  everything  should  be  presumed  right, 
according  to  the  local  law.  This  case,  it  will  be  observed,  is 
directly  in  point,  and  confirmatory  of  the  principles  we  have 
laid  down. 

Had  the  clerk  in  his  attestation,  omitted  to  state  that  the  record 
had  been  transferred  to  his  office  by  law,  the  inference  would 
have  been  that  it  was  legally  there,  and  that  he  was  the  proper 
officer  to  attest  it.  We  can  not  conceive  why  the  express  affirm- 
ation of  what  would  otherwise  be  implied,  should  make  it  neces- 
sary to  establish  the'  fact  by  proof. 

We  are  of  opinion,  that  the  cransciipt  VTas  regularly  authen* 
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Ucatedy  and  the  judgment  of   the  oirouit  court  is  therefore 
affirmed. 

AUTHXirnCATION  OF  TBAmOBIFT  OF  JUDOMSNT  OF  AnOTHBB  StATI  OF  of 

a  United  States  court,  when  roffioieiit:  See  WeH  v.  McChnndl^  25  Am.  Deo. 
191;  Mernweikery.  Garv^  27.1d.  650;  Adama  v.  Li$her,  25  Id.  102. 


MooBE  V.  Tabz/tok. 

[3  Alabama,  444.] 

Bquitt  will  hot  Aid  Obamteb  nr  Deed  whioh  is  Fkaudulhit  in  £aot, 
and  would  therefore  be  declared  void  in  a  conrt  of  law  as  against  the 
grantor's  creditors,  because,  though  absolute  in  its  terms,  it  was  really 
intended  merely  as  security  for  a  debt  not  exceeding  one  fifth  of  the 
consideration  expressed,  and  the  grantee  can  not  maintain  a  bill  against 
a  creditor  of  the  grantor  subsequently  purchasing  the  land  on  execution 
on  his  own  judgihent,  to  have  such  deed  declared  a  security  for  the 
amount  really  due,  and  to  subject  the  premises  to  payment  thereof. 

Ebbob  to  the  Mobile  chancery  court  to  rcTerse  a  decree  dis- 
missing the  bill  of  the  complainants  with  costs.  The  bill 
alleged  in  substance  that  William  S.  Paine,  in  May,  1837,  to 
indemnify  the  plaintifis  against  a  certain  bill  of  exchange  pre- 
viously drawn  by  them,  as  alleged,  for  the  benefit  of  a  certain 
firm,  of  which  the  said  Paine  was  a  member  (which  bill  the 
plaintiffs  had  since  been  compelled  to  pay),  and  also  to  secure  a 
certain  other  debt  due  from  Paine  to  the  plaintiffs,  conveyed 
certain  premises  by  deed  to  Moore,  one  of  the  plaintiffs.  The 
whole  amoimt  intended  to  be  secured  by  the  deed,  as  appeared 
by  the  bill,  was  about  one  thousand  six  hundred  and  twenty 
dollars.  The  deed,  however,  which  was  annexed  to  the  bill  as 
an  exhibit,  was  expressed  to  have  been  made  upon  a  considera- 
tion of  eight  thousand  five  himdred  dollars  x>aid  to  the  grantor, 
and  was  absolute  and  unconditional  in  its  terms.  The  bill 
further  alleged  that  after  the  execution  of  the  deed  the  defend- 
ant Tarlton  and  another  recovered  several  judgments  against 
Paine,  amoimting  in  the  aggregate  to  about  five  thousand 
four  hundred  dollars,  and  that  upon  executions  issued  upon 
these  judgments,  the  land  conveyed  to  Moore  as  aforpsaid  was 
levied  upon  and  sold  for  twenty-five  dollars  to  Tarlton,  de- 
fendant, who  was  now  in  possession,  and  refused  to  pay  the 
plaintiffs'  claims  against  Paine;  wherefore  a  decree  was  asked, 
directing  him  to  make  such  payment,  or  that  the  premises  be 
sold,  etc.    After  answer  by  Tarlton,  and  the  hearing  of  simdiy 
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depositions,  the  chancellor  dismissed  the  faill   with  costs,  as 
above  stated,  and  the  complainants  brought  error. 

Lesesne,  for  the  plaintiffs  in  error. 

No  counsel  contra. 

CoLLiEB,  C.  J.  By  the  second  section  of  the  act  ^*  to  prevent 
frauds  and  perjuries"  it  is  enacted  that  every  gift,  grant,  or  con- 
veyance of  lands,  tenements,  etc.,  made  and  contrived  of  malice, 
fraud,  covin,  collusion,  or  guile,  to  the  intent  or  purpose  to  delay, 
hinder,  or  defraud  creditors  of  their  just  and  lawful  actions,  suits, 
debts,  etc.,  shall  be  henceforth  taken  as  against  the  person  or 
persons,  etc.,  whose  debts,  suits,  etc.,  by  such  guileful  and  cov- 
inous devices  and  practices  as  is  aforesaid,  shall  or  might  be  any- 
wise disturbed,  hindered,  delayed,  or  defiauded,  to  be  clearly 
and  utterly  void:  Aik.  Dig.  207.  This  enactment  is  substan- 
tiaUy  a  transcript  of  the  statutes  of  the  13  and  27  Eliz.,  so  &r  aa 
the  rights  of  creditors  and  purchasers  are  concerned,  and  like 
the  former,  avoids  in  toto,  all  conveyances  made  to  defraud  cred- 
itors, without  reimbursing  the  fraudulent  grantee  to  the  preju- 
dice of  the  creditor,  the  consideration  he  may  have  paid. 

In  Sands  et  al,  v.  Codwisc  etal.y  A  Johns.  Ch.  436,^  it  was  held 
that  conveyances  mavie  to  defeat  creditors  are  void,  not  only  by 
statute,  but  by  the  common  law;  and  if  void  on  the  ground  of  a 
positive  fraud  they  are  void  ab  initio.  And  in  Wadsworth  v. 
Marsh,  9  Conn.  481,  it  was  said  that  the  validity  of  a  convey- 
ance does  not  depend  entirely  upon  the  consideration  received, 
but  upon  the  intent  of  the  parties.  Where  the  intent  ap- 
pears to  have  been  to  defraud,  the  conveyance  is  not  merely 
voidable,  but  utterly  void,  as  against  the  creditors  of  the 
grantor.  Hence,  it  is  frequently  declared  that  it  is  not  suffi- 
cient that  a  conveyance  be  upon  valuable  consideration,  or  bona 
fide.  It  must  be  both,  and  therefore  if  a  conveyance  be  defect- 
ive in  either  particular,  though  operative  between  the  parties 
and  their  representatives,  it  is  utterly  void  as  to  creditors:  1 
Story's  Eq.  346,  363;  Turyne^a  case,  3  Co.  81. 

In  the  case  before  us,  the  plaintiffs  do  not  explicitly  admit 
that  the  deed  from  William  S.  Paine  is  fraudulent  within 
the  meaning  of  the  statute,  but  their  application  to  equity  fox 
relief  proceeds  upon  the  idea,  that  their  deed  can  not  be  sus* 
tained  at  law,  because  it  is  absolute  in  its  terms,  while  it  is  in« 
tended  merely  to  stand  as  a  security  for  a  debt  not  greater  io 
amoimt  than  one  fifth  of  the  consideration  expressed  on  its  face, 

1.  4  Johni.  686;  8.  O^  4  Am.  Deo.  90S. 
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In  this  view  of  the  case,  is  it  competent  for  chancery  to  subject 
Uie  property  conveyed  to  the  payment  of  the  plaintiffs'  demand, 
against  one  who  occupies  the  position  of  both  creditor  and  pur- 
chaser? It  is  not  pretended  that  there  was  a  mistake  in  the 
drawing  of  the  deed,  or  that  it  is  in  any  manner  different  in  its 
terms  from  the  intention  of  the  parties,  but  it  is  impliedly  con- 
ceded that  upon  a  trial  at  law,  the  plaintiflfs  could  not  recover. 
The  transaction  itself,  showing  the  absence  of  that  bona  fides, 
which  is  essential  to  the  validity  of  conveyances,  intended  to  op- 
erate against  creditors. 

No  case  has  ever  come  under  our  notice,  in  which  relief  has 
been  afforded  to  a  grantee,  imder  similar  circumstances.  Equity, 
instead  of  being  more  tolerant  in  cases  of  bad  faith,  will  look 
with  a  more  searching  eye,  and  will  act  upon  all  badges  of  fraud 
and  presumptions  of  ill  faith  which  are  recognized  at  law,  and 
even  goes  farther  in  denouncing  fraud.  Mr.  Justice  Story  says, 
"  it  is  by  no  means  to  be  deemed  a  logical  conclusion  that  be- 
cuuse  a  transaction  could  not  be  reached  at  law  as  fraudulent, 
therefore  it  would  be  equally  safe  against  the  scrutiny  of  a  court 
of  equity;  for  a  court  of  equiiy  recognizes  a  scrupulous  good 
£aith  in  transactions,  which  the  law  might  not  repudiate.  It 
acts  upon  conscience,  and  does  not  content  itself  with  the  nar- 
row views  of  legal  remedial  justice:"  1  Eq.  366.  Without  ex- 
tending this  course  of  remark  further,  we  think  it  may  be  safely 
assumed  that  a  court  of  chancery  will  not  lend  its  aid  to  a  grantee, 
so  as  to  give  him  the  benefit  of  a  deed,  which  a  court  of  law 
would  consider  fraudulent  in  fact. 

The  case  of  Boyd  and  Suydam  v.  Dunlap  et  al,,l  Johns.  Ch. 
478,  is  entirely  unlike  the  present.  In  that  case,  a  bill  was  filed 
by  the  creditors,  to  set  aside  a  conveyance  of  real  and  personal 
property,  upon  the  allegation  that  it  was  voluntary  and  without 
consideration,  and  made  fraudulently  to  defeat  the  creditors  of 
the  grantor.  The  conveyance  was  made  from  a  father  to  a  son, 
to  whom  the  father  was  indebted  in  a  simi  equal  to  about  two 
thirds  of  the  value  of  the  property  conveyed;  it  also  appeared,  that 
the  father  told  the  son,  on  his  coming  of  age,  about  five  years  be- 
fore the  conveyance  was  made,  that  he  should  have  the  whole  of 
his  property  if  he  would  stay  with  him  and  take  care  of  his 
parents  in  their  old  age.  The  chancellor  said  he  did  not  dis- 
cover such  traces  of  actual  and  direct  fraud  as  warranted  him  in 
directing  the  conveyance  of  the  real  estate  to  be  delivered  up  and 
canceled,  as  absolutely  null  and  void."  There  is  a  marked  differ- 
ence between  an  interference  actively  to  compel  a  party  to  re- 


Digitized  by 


Googit 


704  Moore  u  Tarlton.  [Alabama, 

oonyej  or  surrender  a  deed,  and  a  refusal  to  aid  a  party  who 
seeks  a  specific  performance  of  a  contract.  If  actual  fraud  be 
not  dearly  and  satisfactorily  made  out,  the  court  may  refuse  its 
aid,  but  will  not  take  so  decisive  a  step  as  setting  aside  in  loi^ 
the  assumed  title,  but  will  make  it  subservient  to  the  equity  of 
the  case,  or  leave  the  pariy  complaining,  to  his  remedy  at  law 
against  a  contract  foimded  on  inadequacy  of  price,  or  other  sus- 
picious circumstances."  Again:  "A  deed,  fraudulent  in  fact, 
is  absolutely  void,  and  is  not  permitted  to  stand  as  a  security 
for  any  purpose  of  reimbursement  or  indemnity;  but  it  is  other- 
wise, with  a  deed  obtained  under  suspicious  or  inequitable  cir- 
cumstances, or  which  is  only  constructively  fraudulent." 

Here  was  a  proceeding  by  creditors  to  set  aside  a  deed  upon 
the  allegation  of  fraud,  but  in  the  case  at  bar,  the  bill  is  filed  by 
the  grantee  against  creditors  to  set  up  and  sustain  a  deed  to  the 
extent  of  the  grantee's  demand,  upon  the  implied  admission  that 
it  would  be  regarded  at  law  as  fraudulent,  and  defeated  in  toto. 
While  the  case  cited  rests  upon  familiar  principles  of  equity,  the 
case  we  are  considering  has  no  warrant,  either  in  principle  or 
authority,  so  far  as  our  researches  extend. 

But  it  is  insisted  that  the  plaintiffs  should  be  relieved  in  chan- 
cery, because  a  court  of  law  would  regard  the  deed  as  either 
good  for  the  whole,  or  entirely  void,  and  that  if  they  failed  in  an 
action  to  recover  possession,  they  would  lose  the  entire  benefit 
of  their  security.  This  argument  has  already  been  answered. 
If  the  deed  is  fraudulent  in  fact,  no  court  can  aid  them;  if  it  is 
founded  upon  a  valauable  consideration  and  bona  fide,  it  would 
be  evidence  in  an  ejectment  or  trespass,  to  try  titles,  and  until 
its  validity  has  been  affirmed  by  the  verdict  of  a  juiy ,  the  plaintiffs 
can  not  recover  on  it  in  equity;  for  it  is  a  well-settled  principle 
in  that  court,  that  a  party  who  seeks  the  specific  performance  of 
a  contract,  must  present  a  case  free  from  suspicion  or  unfairness. 
This  principle  will  apply  with  all  force  where  a  deed  is  sought  to 
be  made  effectual  against  creditors,  by  suit  in  chancery. 

We  have  not  thought  it  necessary  to  notice  the  answer  and 
proofs,  as  the  cause  in  our  opinion  might  have  been  dismissed 
for  want  of  equity  in  the  bill;  and  without  adding  anything  fur- 
ther, we  have  only  to  say,  that  the  decree  must  be  affirmed. 


Equitt  will  not  Aid  Either  Partt  to  Fraudulent  Deed:  See  Jackson 
V.  Marshall,  3  Am.  Deo.  605;  Chapin  v.  Peeue,  25  Id.  56;  Jame»  v.  Bird*» 
Adm^r,  31  Id.  668;  all  of  whioh»  however,  were  oases  where  the  fraudulent 
grantor  sought  relief. 
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Kyle  v.  EvAira. 

[8  Alabama,  481.1 
JuSnOB  OF  THE  PSAOS  MAT  BT  PaBOL  AuTHORIZB  AVOTHSB  TO  ISSUB  BZB- 

ounov  in  his  name,  the  issaance  of  execution  being  merely  a  ministerial 
act 

Ebbob  to  Pike  cotmfy  circuit  court,  to  reverse  a  judgment 
rendered  in  that  court  against  a  constable  and  his  sureties,  on 
appeal  from  a  similar  judgment  pronoimced  by  a  justice  of  the 
peace,  on  motion,  for  a  failure  by  said  constable  to  return  a  cer- 
tain execution.  It  appeared  that  the  execution  in  question  was 
issued  by  one  Johnson  in  the  name  of  the  justice  by  whom  the 
judgment  was  rendered,  the  justice  having  by  parol  authorized 
Johnson  to  issue  the  same,  Johnson  himself  not  being  a  justice. 
The  defendants  insisted  that  the  execution  was  therefore  a 
nullity,  and  requested  the  circuit  court  so  to  charge  the  juiy, 
which  the  court  refused,  holding  that  the  issuance  of  execution 
was  a  ministerial  act,  the  performance  of  which  could  be  dele- 
gated. Verdict  and  judgment  accordingly,  and  the  defendants 
brought  error.  There  were  forty-two  other  cases  of  the  same 
kind,  which  it  was  agreed  should  abide  the  event  of  this. 

ffopkinSy  for  the  plaintiff  in  error. 

Harris,  contra. 

Obmond,  J.  The  amount  in  controversy,  as  well  as  the  prin- 
ciple, which  must  govern  it,  and  the  frequency  of  the  occurrence 
of  the  question,  gives  to  this  case  considerable  importance. 

Judicial  power  must  be  exercised  by  the  person  in  whom  the 
trust  is  reposed,  but  acts  merely  ministerial  in  their  character, 
may  be  performed  by  deputy.  It  becomes  necessary,  therefore, 
to  consider  in  what  capacity  a  justice  of  the  peace  acts  in  issuing 
an  execution.  The  issuance  of  an  execution  upon  a  judgment, 
is  an  act  purely  ministerial  in  its  character,  it  involves  no  pro- 
cess of  reasoning  or  deduction  from  other  facts,  but  is  merely 
the  legal  consequence  of  the  judgment  previously  rendered;  and 
therefore  this  duty  is  performed  by  the  clerk,  when  there  is  one 
attached  to  the  court.  A  justice  of  the  peace  has  no  clerk,  but 
this  does  not  alter  the  character  of  the  act;  he  is  both  judge  and 
clerk  of  his  own  court:  Bissell  v.  Edwards^  5  Day,  368  [6  Am. 
Dec.  16G];  HuffY.  Campbell^  1  Stew.  543. 

The  act  of  the  justice  in  the  issuance  of  an  execution,  being 
an  act  purely  ministerial  in  its  character,  may  be  delegated  to 
another,  and  will  be  the  act  of  the  justice.    Here  it  is  shown. 
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that  Johnson,  who  issued  the  executions,  was  authorized  by  the 
justice  to  do  so:  it  was  therefore  the  act  of  the  justice.  In  the 
cases  cited  from  2  Ala.  68  ^  and  74,'  we  held  that  an  execution 
from  a  court  of  record,  was  regular,  though  issued  by  one  who 
was  not  a  deputy  of  the  derk,  if  authorized  by  him,  and  if  issued 
by  one  not  authorized,  the  adoption  of  it  afterwards  by  him, 
would  make  it  regular.  As  there  is  no  difference  in  the  charac- 
ter of  the  act  when  performed  by  the  clerk  of  a  court  of  record, 
or  by  a  justice  of  the  peace,  the  authority  of  these  cases  seems 
full  to  the  point. 

It  is  urged,  that  an  execution  must  issue  under  the  seal  of  the 
justice,  and  that  the  authority  to  afiix  a  seal,  must  be  by  deed. 
The  law  referred  to  is,  "that  all  warrants  or  other  precepts 
issued  by  a  justice  of  the  peace  shall  be  under  the  hand  and  seal 
of  such  justice:"  Aik.  Dig.  292.  It  has  never  been  held  that 
this  law  applied  to  executions,  but  in  those  cases  to  which  it 
does  apply,  it  has  been  considered  so  &r  as  relates  to  the  seal 
directory  merely,  and  that  the  want  of  a  seal  can  not  be  taken 
advantage  of:  Scoit  v.  BiLshman,  1  Cow.  212. 

The  cases  cited  by  the  counsel  for  the  plaintiff  in  error,  from  1 
Wend.  213,*  and  1  Pet.  340,*  merely  establish  the  well-known 
proposition,  that  where  the  court  has  no  jurisdiction  to  render 
the  judgment,  that  its  process  will  not  protect  the  officer.  In 
Ibof  V.  BerUley  and  Harris,  5  Wend.  276,  the  execution  was 
made  returnable  in  sixty  instead  of  ninety  days,  as  the  law  re- 
quired; and  the  court  held,  that  as  there  was  no  authoriiy  to 
issue  such  an  execution,  it  would  afford  no  protection  to  the 
officer.  It  is  obvious  that  the  case  cited  has  no  application  to 
this. 

The  case  most  relied  on  as  an  authoriiy  for  the  plaintiff  in 
error,  is  Pence  v.  Hubbard,  10  Johns.  416.*  The  facts  were, 
that  a  constable,  in  an  action  of  trespass  against  him,  justified 
under  two  executions  issued  by  a  justice  of  the  peace,  the  dates 
of  which  had  been  altered  by  the  constable  after  they  came  to 
his  hands;  the  justice  testifying  that  he  might  have  authorized 
the  constable  to  do  it,  as  he  frequentiy  gave  constables  per- 
mission to  alter  the  dates  of  executions.  The  court  held,  that 
if  the  alteration  in  the  process,  in  that  particxdar  case,  had  been 
made  by  the  authoriiy  of  the  justice,  it  would  not  be  thereby  in- 
validated, but  that  a  general  authority  to  a  constable  to  fiU  up 
or  alter  process,  would  be  void,  and  highly  improper.     This 

1.  MeMahan  y.  ColcUmgk.  2,  MeBae  y.  Colclough,  8.  Gold  ▼.  BiueU 

i.  SUioU  ▼.  JPeinoL  6.  Pierce  ▼.  Hubbard,  10  Johns.  405. 
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case,  then,  shows  that  a  justice  of  the  x)eace  may  authorize  an- 
other to  issue  executions  in  his  name;  that  he  may  direct  or  au- 
thorize a  constable  to  do  so  in  a  particular  case,  but  that  a  gen- 
eral authority  to  a  constable  to  fill  up  or  alter  executions  would 
be  improper. 

The  ground  of  this  decision  appears  to  be  the  impolicy  of  per- 
mitting the  constable,  the  ezecutiye  officer  of  the  justice,  to  alter 
executions  issued  by  the  justice,  by  virtue  of  a  general  power. 
That  such  a  power  in  the  constable  would  be  liable  to  great 
abuse,  may  well  be  conceived,  but  we  can  not  perceive  that  the 
admission  of  this  at  all  militates  against  the  proposition  here 
maintained,  that  the  justice  may  delegate  the  power  of  issuing 
executions  to  one  against  whom  no  such  objection  exists;  and 
that  if  such  authority  is  proved,  an  execution  so  issued  will  be 
as  valid  as  if  issued  by  the  justice  personally. 

We  are  of  opinion  that  the  court  did  not  err  in  refusing  the 
charge  asked  for,  and  its  Judgment  is  therefore  affirmed. 

AuTHOBiTT  Involving  Judicial  Discretion  can  not  be  Dblsoatbd: 
See  Lifon  v.  Jerome,  ante,  271,  and  casee  cited  in  the  note  thereta 

Award  of  Execution  is  a  Judicial  and  not  a  ministerial  act:  Johnson 
T.  BaU,  24  Am.  Dea  451.  The  issuance  of  the  writ  is,  however,  no  donbt 
ministeriaL  If  it  be  issaed  by  the  clerk,  even  without  authority,  it  will  bt 
good  if  notified  by  the  execution  creditor:  Clarkson  v.  White,  20  Id.  229. 


Abthur  v.  Bboadnax. 

[8  Alabama,  657.] 
DSVENDANT    VT   PLEADING    TO     ACTION     ADMITS  FiLINO    OF    DeOLABATIOV 

therein. 

Married  Woman  Trading  as  Feme  Sole  after  Desertion  by  her  bus- 
band,  who  has  abjured  the  state,  may  sue  alone  on  a  note  given  to  her  in 
that  character. 

Marriage  may  be  Proved  by  General  Reputation  and  cohabitation,  ex- 
cept in  a  prosecution  for  bigamy  or  an  action  for  criminal  oonversationf 
and  even  then  it  may  be  proved  by  witnesses  who  were  present  at  the 
marriage. 

Erroneous  Abstract  Instruction  is  not  a  ground  for  reversing  a  judgment. 

Ebbob  to  Chambers  county  court,  in  an  action  on  a  note  orig- 
inally commenced  before  a  justice,  but  appealed  to  the  couniy 
court  after  judgment  for  the  plaintiff.  Plea,  that  the  plaintiff 
was  feme  covert.  Replication,  that  the  plaintiff's  husband  had 
abjured  the  state  before  the  note  was  given.  On  the  trial  of 
this  issue  the  court  instructed  the  juiy  as  stated  in  the  opinion. 
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Verdict  and  judgment  for  the  plaintiff,  and  the  defendants 
brought  this  writ  of  error.  The  principal  errors  assigned  were 
the  want  of  a  declaration,  and  error  in  the  instructions. 

Peck  and  Claris,  for  the  plaintiffs  in  error. 

Obmond,  J.  In  the  case  of  Wheeler  y.  BuMard,  6  For.  852» 
we  held,  that  by  pleading  to  the  action,  the  defendant  admitted 
that  a  declaration  was  filed.  This  has  been  repeatedly  held 
since  that  dedsion  was  made,  and  disposes  of  the  first  and 
second  assignments  of  error;  as  it  appears  from  the  record,  that 
the  defendant  appeared  and  pleaded  to  the  action. 

The  answer  to  the  plea  of  coverture  made  by  the  plaintiff,  is 
that  her  husband  had  abjured  the  state  before  the  note  was  given. 
The  court  in  its  charge  to  the  jury,  inform  them,  that  if  they 
find  such  to  1h  the  fact,  and  that  the  husband  still  remains 
abroad;  that  the  ;oIaintiff  has  always  since,  traded  as  a  feme  sole, 
and  that  the  note  .^ued  on  was  given  to  her  as  such,  they  must 
find  for  the  plaintiiT. 

This  was  a  correct  exposition  of  the  law:  See  1  Bac.  Abr.  504. 
In  De  GaiUon  v.  L'Aigle,  2  Bos.  &  Pul.  357,*  it  was  held,  that 
where  the  husband  resided  abroad,  and  the  wife  traded  and  ob- 
tained credit,  as  a  feme  sole,  she  was  liable  for  her  own  debts. 
The  same  decision  was  made  in  the  case  of  Chregory  y.  Paul's  Ea^r, 
15  Mass.  31.     See  also  Marsh  y.  HtUchinson,  1  Bos.  &  Pul.  226.' 

No  question  is  raised  upon  the  record,  as  to  what  facts  are 
necessary  to  constitute  abjuration  from  the  state,  and  we  must 
therefore  presume  that  it  was  proved  to  the  satis&ction  of  the 
court  and  juiy. 

The  court  also  charged  the  jury,  that  the  fact  of  marriage 
could  not  be  proved  but  by  the  production  of  the  record,  and 
would  not  be  established  by  proof  of  the  parties  having  lived 
together  as  man  and  wife.  This  is  certainly  not  the  law.  The 
general,  perhaps  the  universal  rule  is,  that  the  fact  of  marriage 
may  be  proved  by  general  reputation  and  cohabitation,  except  in 
an  action  for  criminal  conversation,  or  on  a  trial  for  bigamy,  and 
even  in  these  cases,  the  fact  might  be  proved  by  a  witness  who 
was  present  at  the  marriage. 

But  this  portion  of  the  charge,  though  erroneous,  was  wholly 
abstract,  and  could  not,  by  possibility,  prejudice  the  plaintiflh 
in  error.  The  fact  of  the  marriage  was  distinctly  admitted  by 
the  pleadings,  and  not  only  was  it  imnecessary  for  the  plaintiflh 
in  error  to  prove  the  marriage,  but  the  defendant  in  error  was 


1.  1  Bos.  k  Pul.  86T.  2.  a  Bol  k  PoL  226. 
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precluded  by  her  admission  in  the  replication  to  the  plea  from 
disproving  it.  As,  therefore,  this  charge,  though  wrong,  could 
neither  injure  the  plaintiffs  in  error  nor  benefit  the  defendant, 
it  will,  according  to  the  established  rule  of  this  court,  be  disre- 
garded. 
Let  the  judgment  of  the  court  below  be  affirmed. 

Wife  Reoabdbd  as  Feme  Solr  at  Ck)MMON  Law,  When.— Though  it 
is  the  general  rule  of  the  common  law  that  a  married  woman  is  under  an  en- 
tire disability  to  contract  as  a  /erne  $ole,  or  sue  or  be  sued  as  such,  there  are 
certain  exceptions  which  are  as  well  established  as  the  rule  itself:  Clancy's 
Rights  of  Women,  54.  These  exceptions  spring  from  the  very  nature  of  tb^ 
disability.  A  married  woman  is  not,  like  an  infant  or  a  lunatic,  disabled  to 
contract  because  of  any  presumed  want  of  discretion  or  judgment.  Her 
disability  arises  from  the  nature  of  the  marriage  relation,  and  is  intended,  on 
the  one  hand,  to  secure  to  the  husband  an  undisputed  right  to  the  person  and 
society  of  his  wife,  and,  on  the  other,  to  protect  the  wife  against  any  mis- 
chievous use  of  the  power  with  which  the  husband  is  thus  intrusted.  In 
other  words,  the  law  will  not  permit  the  wife  to  enter  into  any  personal  con- 
tract, because:  1.  She  might,  if  made  personally  liable  on  her  contracts,  bo 
taken  in  execution,  and  her  husband  thus  deprived  of  her  society;  and,  2. 
She  might  by  the  coercion  or  persuasion  of  her  husband  be  induced  to  incur 
obligations  contrary  to  her  own  interests:  Reeve's  Domestic  Relations,  98. 
If,  therefore,  these  reasons  should  in  any  instance  for  any  cause  fail,  it 
would  undoubtedly  be  just  and  right  that  the  rule  should  fail  with  it. 
Hence,  come  the  exceptions  now  to  be  noticed.  It  is  proper  to  remark, 
however,  before  entering  upon  a  discussion  of  this  subject,  that  it  is  not  pro- 
posed in  this  place  to  treat  of  those  cases  in  which  a  wife  is  regarded  in 
equity  as  A/eme  9oU  with  respect  to  her  separate  estate.  That  subject  is  dis- 
cussed at  some  length  in  the  note  to  ThomoB  v.  FoUoeUf  SO  Am.  Dec.  233, 
and  in  cases  and  notes  there  referred  to. 

Wife  of  the  Kino  of  England  mat  Sue  and  be  Sued  as  a  feme  9oU 
at  common  law,  as  it  is  laid  down  in  Co.  Lit.  133  b.;  Clancy's  Rights  of 
Women,  54  The  reason  given  by  Lord  Coke  is,  that  the  "vrisdom  of  the 
common  law  would  not  have  the  king  troubled  and  disquieted  with  private 
and  petty  causes.  He  is  presumed  to  be  busied  with  public  aff&irs,  and  it 
will  not  be  intended  that  he  would  stoop  to  marital  coercion. 

Wife  of  One  who  is  Civiliter  Mobtuus,  ob  Banished  for  life,  or  who 
has  abjured  the  realm,  may  no  doubt  contract,  sue,  and  be  sued  as  a /erne  9ole: 
Bac.  Abr.,  tit.  Baron  and  Femme,  M;  2  Kent's  Com.  154;  Reeve*s  Dom.  Rel. 
99;  Clancy's  Rights  of  Women,  54;  Schouler  on  Husb.  and  Wife,  sec.  89; 
Tr<mghUm'8  Adm'ry,  HUVaEx'r,  2  Hayw.  (N.  C.)  406;  RobtJison  v.  Reynolds, 
15  Am.  Dec.  673.  So  the  wife  of  a  convict  sentenced  to  transportation  for  a 
term  of  years,  even  after  the  expiration  of  his  term,  if  he  continues  beyond 
seas,  for  this  is  to  be  deemed  an  abjuration  of  the  realm:  Carrol  ▼.  Bleneow, 
4  Esp.  27.  So  the  wife  of  a  convict  sentenced  to  transportation,  but  remain- 
ing on  prison  hulks  within  the  realm,  may  be  declared  a  bankrupt  where  she 
carries  on  business  as  a/eme  sole :  Ex  parte  Franks,  7  Bing.  762.  The  reason 
of  the  exception  in  these  cases  is  plain.  The  husband's  legal  existence  is  ex- 
tinguished or  suspended  for  the  time  being:  1  Chit.  Con.  (11th  Am.  ed.) 
252.  He  is,  therefore,  already  deprived  of  his  wife's  society  as  well  as  of  all 
power  to  control  her  actions,  and  there  is  a  necessity  that  the  wife  should 
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have  the  ability  to  contract  and  to  sue  and  be  saed  as  a  feme  sole,  in  order 
that  she  may  maintain  herself:  Reeve's  Dom.  Rel.  99. 

Wife  of  an  Alebn. — ^Wbere  the  wife  of  an  alien,  voluntarily  aband(ming 
her  and  residing  constantly  abroad,  trades  and  obtains  credit  within  the 
country  as  sk/eme  sole,  it  is  held  in  De  OaUhn  v.  L*Aigle,  1  Bos.  &  PuL  357» 
that  she  is  liable  as  a  feme  9ole  for  the  same  reason  as  if  she  were  the  wife 
of  one  who  had  abjured  the  realm;  but  it  ia  there  said  that  this  would  not  be  so 
if  she  had  not  represented  herself  to  be  a  feme  sole.  So  where  a  foreigner 
has  gone  abroad,  leaving  his  wife  within  the  realm,  and  declaring  his  inten- 
tion to  return  in  a  short  time,  but  remaining  abroad,  his  wife  is  liable  as  a 
feme  sole  for  debts  contracted  by  her,  because  the  husband  being  an  alien 
there  is  no  presumption  of  an  caiimus  revertendi:  Waiford  v.  De  Pienne,  2 
£sp.  554.  In  Borden  v.  Keverbergy  2  Mees.  &  W.  61,  it  was  held  that  a 
feme  covert  residing  within  the  country,  her  husband  being  an  alien  abroad« 
could  not  be  held  liable  as  a  feme  sole,  unless  she  represented  herself  to  be 
sol  J.  Ia  De  WaM  v.  Braune,  1  Hurlst.  &  N.  178,  it  was  determined,  also, 
that  the  exception  did  not  apply  to  the  wife  of  an  alien  enemy  so  as  to  en- 
able her  to  sue  alone,  because  the  husband's  rights,  if  he  should  come  within 
the  realm,  would  be  forfeited  to  the  crown.  Martin,  R ,  in  that  case  observed: 
*' An  alien  enemy  is  not  civUiter  mortuus;  he  is  alive,  but  under  a  disability." 
It  is  well  settled  in  the  United  States  that  a  wife,  abandoned  by  her  hus- 
band or  driven  from  his  home  in  another  state  or  country,  and  coming  and 
residing  within  a  state,  may  contract,  sue,  and  be  sued  as  &/eme  sole  in  that 
state,  when  the  husband  has  never  come  into  that  state:  Gregory  v.  Paul,  15 
Mass.  31;  Abbot  v.  Bayley,  6  Pick.  89;  Wagg's  Ex'r  v.  Gibbons,  5  Ohio  St. 
580;  Blumenberg  v.  Adams,  49  CaL  308.  See  also  Robinson  v.  Reynolds,  15 
Am.  Dec.  673,  reviewing  the  earlier  cases  on  this  subject.  So,  where  a  mar- 
ried woman,  whose  husband  was  a  Prussian  subject  and  could  not  leave  that 
country  without  a  permit,  had  lived  in  New  York  and  carried  on  business  as 
Skfeme  sole  for  seven  years,  it  was  determined  that  she  should  be  treated  as  a 
feme  sole,  although  the  reasons  of  the  separation  of  Uie  husband  and  wife  did 
not  appear:  McArthur  v.  Bloom,  2  Duer,  151.  In  giving  the  reasons  for  ac- 
cording to  a  wife  the  powers  of  a  feme  sole,  where  she  had  come  and  resided 
within  the  state,  after  being  abandoned  by  her  alien  husband  in  the  country 
of  his  domicile,  Putnam,  J.,  in  Gregorys,  Pavl,  15  Mass.  31,  says:  "Mis- 
erable, indeed,  would  be  the  situation  of  those  unfortunate  women,  whose 
husbands  have  renounced  their  society  and  country,  if  the  disabilities  of 
coverture  should  be  applied  to  them  during  the  continuance  of  such  desertion. 
If  that  were  the  case,  they  could  obtain  no  eredit  on  account  of  their  hus- 
bands, for  no  process  could  reach  them;  and  they  could  not  recover  for  a 
trespass  upon  their  persons  or  their  property,  or  for  the  labor  of  their  hands. 
They  would  be  left  the  wretched  dependents  upon  charity,  or  driven  to  the 
comxnission  of  crimes,  to  obtain  a  precarious  support." 

Wife  of  Citizen  Subject  who  has  Deserted  her,  leaving  her  without 
means  of  support,  and  gone  abroad  without  having  abjured  the  realm,  it  is 
held  in  England  can  not  sue  as  a  feme  sole:  Bogget  v.  Frier,  11  East,  301. 
The  reason  is  said  to  be  that  in  such  a  case  there  is  a  presumed  omimus  revet' 
tendi :  Walford  v.  De  Pienne,  2  Esp.  554.  So  where  an  Englishman  residing 
abroad  in  the  service  of  his  government,  was  compelled  to  give  up  his  employ- 
ment on  account  of  war,  and  sent  his  wife  and  family  to  England,  but  contin- 
ued to  reside  abroad  himself  to  look  after  certain  property  interests,  it  was  de- 
termined that  his  wife,  not  having  represented  herself  to  be  s^feme  sole,  was  not 
liable  to  be  sued  as  such:  Marsh  v.  Huntington,  2  Bos.  &  P.  226. 


Digitized  by 


Googit 


Jan.  1842.]  Arthur  v.  Broadnax.  711 

In  the  United  States  also  it  has  been  held  in  one  or  two  instanoes,  that 
where  a  husband  who  is  a  citizen,  has  abandoned  his  wife  and  gone  abroad, 
but  is  known  to  be  alive,  even  though  he  has  remained  abroad  for  seven  years 
or  more,  this  is  not  enough  of  itself  to  give  his  wife  the  powers  of  a/eme  wU: 
Boyce  v.  Owens,  1  Hill  S.  C.  8.  In  that  case  it  was  said,  in  accordance  with 
the  English  rule,  that  there  must  be  banishment  or  transportation  for  a  term  of 
3rears,  and  non-return  at  the  expiration  of  the  term,  or  the  husband  must  be 
an  alien  residing  abroad  and  not  intending  to  return.  So  in  Rogers  v.  PhU- 
Up$,  8  Ark.  366,  it  was  held  that  the  wife's  disability  was  not  removed  unless 
the  husband  was  dead  in  law.  It  was  not  necessary,  however,  to  the  decision 
of  the  case,  to  lay  down  any  such  rule,  as  there  seems  not  to  have  been  any 
permanent  abandonment  of  the  wife.  But  it  is  well  settled  iu  most  of  t^e 
states  in  which  the  question  has  arisen,  that  where  a  husband  has  deserted 
his  wife,  or  driven  her  from  home  by  abuse,  and  permanently  left  the  state, 
his  wife  may  contract,  sue,  and  be  sued  as  a  ferrui  sole :  Jcanes  v.  Stevoart,  0 
Ala.  855;  Mead  v.  Hitgltta,  15  Id.  141;  Krebs  v.  O'Orady,  23  Id.  726;  Clark  v. 
Valentine,  41  Ga.  143;  Love  v.  Moynehan,  16  HL  277;  PrescoU  v.  Fisher,  22 
Id.  390;  Burger  v.  Belsley,  45  Id.  74;  City  of  Peru  v.  French,  65  Id.  317;  An- 
derson V.  Ja4iohson,  66  Id.  522;  SwUii  v.  Silence,  4  Iowa,  321;  Ayer  v.  Warren, 
47  Me.  217;  Oregary  v.  Pierce,  4  Met.  478;  StarreU  v.  Wynn,  17  Serg.  &  R. 
130;  Benadum  v.  PraU,  I  Ohio  St.  403;  Bean  v.  Morgan,  4  McCord,  148;  lihea 
V.  Rhenner,  1  Pet.  105.  It  is  true  that  in  such  a  case  the  wife  may  perma- 
oently  relievo  herself  of  her  disability  by  obtaining  a  divorce,  but  the  law  will 
not  di-ive  her  to  that  resource,  when  perhaps  she  may  entertain  some  hope  of 
recloimiog  her  husband,  or  have  conscientious  scruples  against  a  divorce: 
Starrett  v.  Wynn,  17  Serg.  &  R.  130.  It  is  settled,  however,  that  the  wife  can 
not  acquire  the  rights  and  liabilities  of  a  feme  sole  as  to  her  contracts,  unless 
the  desertion  is  complete  and  absolute,  amounting  to  an  entire  renunciation 
by  the  husband  of  his  marital  rights  and  relations:  Ayer  v.  Warren,  47  Me. 
217;  SmUh  v.  Silence,  4  Iowa,  321;  Gregory  v.  Pierce,  4  Met  478.  In  the  lat- 
ter case,  Shaw,  C.  J.,  said:  *'The  principle  is  now  to  be  considered  as  estab- 
lish in  this  state,  as  a  necessary  exception  to  the  rule  of  the  common  law, 
placing  a  married  woman  under  disability  to  contract  or  maintain  a  suit,  that 
where  the  liusband  was  never  within  the  commonwealth,  or  has  gone  beyond 
its  jurisdiction,  has  wholly  renounced  his  marital  rights,  and  deserted  his 
wife,  she  may  make  and  take  contracts,  and  sue  and  be  sued  in  her  own  name 
as  2k  feme  sole,  *  *  *  But,  to  accomplish  this  change  in  the  civil  relations 
of  the  wife,  the  desertion  by  the  husband  must  be  absolute  and  complete;  it 
must  be  a  voluntary  separation  from  and  abandonment  of  the  wife,  embracing 
both  the  fact  and  intent  of  the  husband  to  renounce  de  facto,  and  as  far  as  he 
can  do  it,  the  marital  relation,  zmd  leave  his  wife  to  act  as  Skfeme  sole.  Such 
is  the  renunciation,  coupled  with  a  continued  absence  in  a  foreign  state  or 
country,  which  is  held  to  operate  like  an  abjuration  of  the  realm.'* 

Permanent  Abandonment  of  the  State,  or,  as  statod  in  the  principal 
case,  **  abjuration"  of  the  state,  is  generally  regarded  as  a  necessary  element 
in  giving  a  deserted  wife  the  powers  and  responsibilities  of  &f erne  sole:  James 
V.  Sletoart,  9  Ala.  855;  Mead  v.  Hughes,  15  Id.  141;  Krths  v.  O'Orady,  23  Id. 
726;  BeU  v.  BtWs  Adm'r,  36  Id.  466.  "Abjuring"  the  state  is  held  to  im- 
ply,  however,  merely  total  abandonment,  and  not  a  *'  renunciation  of  one's 
country  upon  an  oath  of  perpetual  banishment,  as  the  term  originally  im- 
plied:" Mead  v.  Hughes,  15  Id.  141.  Says  Ormond,  J.,  in  James  v.  Stewart, 
9  Id.  855:  "  It  could  not  be  tolerated,  that  the  mere  departure  of  the  husband 
beyond  the  line  of  the  state  (frequently  an  imaginary  one)  should  confer  on 


Digitized  by 


Googk 


712  Arthur  v.  Broadnax.  [Alabama, 

the  wife  the  right  of  tk/eme  goU^  or  expose  her  to  its  disabilities  [liabilities  f]. 
So,  on  the  other  hand,  it  would  seem  that,  in  oar  wide-spread  empire,  the 
hosbalkd  might,  by  departure  from  the  state,  as  effectually  abjure  the  realm, 
for  aU  the  purposes  of  this  question,  as  if  he  had  gone  into  voluntary  exile  in 
a  foreign  country.  Perhaps  the  true  solution  of  the  question  will  be  a  matter 
of  fact  for  the  jury,  under  all  the  drcumstanoes  of  the  case,  depending  not  on 
the  fact  whether  the  husband  has  merely  crossed  the  line  of  the  state,  or 
gone  in  quest  of  adventure,  to  the  wilds  of  Oregon,  but  upon  the  intention  of 
permanent  abandonment  of  the  wife,  accompanied  by  departure  from  tns 
state,  with  the  design  of  not  again  returning." 

Temporary  desertion  of  the  wife  and  abandonment  of  the  state  will  not 
suflSce:  Robinson  v.  Reynolds^  15  Am.  Dec.  673;  Concord  Bank  v.  BelUs^  10 
Cush.  276.  Nor  even  frequent  and  protracted  absence,  although  the  wife 
acts  as  a  feme  sole:  Rogers  v.  PkUlips,  8  Ark.  366;  GorhmonweaUh  v.  CfuUins^  i 
Mass.  116.  A  wife  may,  however,  act  as  agent  for  her  absent  husband,  and 
indorse,  in  her  own  name,  a  note  taken  payable  to  herself,  and  if  the  husband 
expressly  or  impliedly  assent  thereto,  the  indorsee  gets  a  good  title:  Krebs 
V.  O'Orady,  23  Ala.  726. 

If  the  husband  has  not  left  the  state,  although  he  has  abandoned  his  wife 
and  lives  in  adultery  with  another  woman  until  his  death,  it  is  held,  in  Bdl 
V.  BeWs  AdtrCry  36  Ala.  466,  that  the  husband's  marital  rights,  nevertheless, 
attach,  as  against  the  surviving  wife,  to  chattels  delivered  to  her  during  cover- 
ture as  her  share  of  an  estate,  although  the  husband  never  had  possession  of 
them,  nor  claimed  them,  but  intended  that  his  wife  should  hold  and  enjoy 
them  as  her  separate  property.  In  niinois,  however,  the  language  of  the 
decisions  goes  to  the  full  extent  of  holding,  that  where  a  wife  has  been  de- 
serted by  her  husband,  or  is  living  apart  from  him  without  fault  on  her  part, 
she  may  contract,  acquire  property,  sue,  and  be  sued,  as  ^feme  sole,  without 
saying  anything  as  to  absence  from  the  state,  although  in  most  of  the  cases 
where  it  is  so  laid  down,  there  was  absence  from  the  state:  Love  v.  Moynekaan^ 
16  m.  277;  PrescoU  v.  FUher,  22  Id.  390;  Burger  v.  BeUUy,  45  Id.  74;  (% 
qf  Peru  v.  French,  55  Id.  317;  Anderson  v.  Jacobson,  66  Id.  522.  In  the 
above-cited  case  of  Love  y.  Moynelmn,  Skinner,  J.,  thus  lays  down  the  rule: 
"We  hold  the  law  to  be,  that  where  the  husband  compels  the  wife  to  live 
separate  from  him,  either  by  abandoning  her,  or  by  forcing  her,  by  whatever 
means,  to  leave  him,  and  such  separation  is  not  merely  temporary  and  capri- 
cious, but  permanent,  and  without  expectation  of  again  living  together,  and 
the  wife  is  unprovided  for  by  the  husband,  in  such  manner  as  is  suited  to 
their  circumstances  and  condition  in  life,  she  may  acquire  property,  control 
her  person  and  acquisitions,  and  contract,  sue,  and  be  sued  in  relation  to 
them,  as  A/eme  sole,  during  the  continuance  of  such  condition." 

The  language  of  the  court,  in  Rhea  v.  Rhenner,  1  Pet.  105,  also,  is  broad 
enough  to  cover  the  case  of  a  wife  whose  husband  has  deserted  her  without 
abandoning  the  state,  although  in  that  case  the  husband  had  in  fact  gone  be- 
yond seas.  There  iri  certainly  very  little  ground  in  reason  for  holding  that  a 
deserted  wife,  whose  husband  has  left  the  state,  should  be  regarded  as  A/ems 
iolCf  which  would  not  equally  apply  to  the  case  of  one  whose  husband  re- 
mains within  the  state.  Precedent  is  the  only  argument  that  can  be  urged  in 
favor  of  such  a  distinction,  after  abandoning  the  original  rule  that  the  hus- 
band must  be  civUUer  mortuus  to  free  his  wife  from  the  disabilities  of  covert- 
ure as  to  the  power  to  make  binding  contracts. 

Where  the  Husband  is  Insane  and  Confined  m  an  Astujh  in  An- 
other State,  it  is  determined  in  a  recent  case  that  the  wife  may  sue  alone 
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for  a  personal  wrong  against  herself,  sncb  as  slander:  OusUn  v.  Carpenter  51 
Vt.  585.  In  that  case  Barrett,  J.,  said:  <*We  think  that,  to  every  practical 
intent,  and  upon  every  reason  bearing  on  the  subject,  this  most  be  regarded 
as  endowing  the  wife  with  quite  as  much  right  to  act  in  her  own  name  in  such 
a  case  as  the  present,  m  ska  would  have  if  her  husband  was  dvUUer  mortuut, 
or  had  abjured  the  realm  and  abandoned  ber.'* 

Whsilx  a  Httsband  is  Absent  from  State  and  is  not  Hxabb  from  for 
seven  years,  the  presumption  is  that  he  is  dead,  and  his  wife  may  contract 
as  B,feme  sole:  Eing  v.  Paddock,  18  Johns.  141.  But  a  replication  ih  a  plea 
of  coverture,  that  the  plaintifiTs  husband  has  been  abseLt  for  seven  years  and 
not  heard  from,  is  bad,  because  it  sets  out  the  evidence  and  not  the  fact  to 
be  proved:  LcUte  v.  St^,  6  Nev.  ft  M.  684. 

Divorce  a  Mfj^sa  et  Thoro  was  held,  in  Lewis  v.  Lee,  3  Bam.  ft  Cress. 
291,  not  to  render  the  wife  liable  to  be  sued  as  tk/eme  eoU,  So  a  judgment  on 
a  warrant  of  attorney,  given  by  a  wife  so  circumstanced,  it  was  held  in  Faith* 
erne  v.  Blaqmre,  6  Man.  &  Sel.  73,  must  be  set  aside.  But  in  Pierce  v.  Bwrn' 
ham,  4  Mete.  303,  and  Dean  v.  Richmond,  5  Pick.  461,  it  was  determined 
that  a  wife  divorced  a  menea  et  thoro,  and  living  apart  from  her  husband, 
could  sue  and  be  sued  as  mfeme  eole.  And  this  is  the  better  doctrine:  2  Kent's 
Com.  158. 

Wife  Liviyo  apart  from  Husband  under  Articles  of  Agreement, 
with  a  separate  maintenance,  was  held,  in  Corbett  v.  Podnitz^  1  T.  R.  5,  to  be 
capable  of  contracting,  and  suing,  and  being  sued  as  ^femt  sole.  But  this 
decision  was  overruled  in  Marshall  v.  RuUon,  8  Id.  545,  and  it  has  since  been 
regarded  as  settled  in  England,  that  tkfeme  covert,  living  apart  from  her  bus- 
band,  under  a  voluntary  agreement,  can  not  be  treated  as  a  fcTnt  sole,  with 
respect  to  her  contracts,  and  sue  or  be  sued  as  such,  whether  she  has  a  sepa- 
rate maintenance  or  not:  Reeve's  Dom.  Rel.  (Parker  and  Baldwin's  notes) 
191,  note  1;  Lord  SL  John  v.  Lady  St.  John,  11  Yes.  526.  The  same  doc- 
trine is  thoroughly  established  in  the  United  States:  Parker's  Ex^r  v.  Lam' 
berVs  Ex\,  31  Ala.  89;  High  v.  Wwley,  33  Id.  196;  FvUer  v.  BarOett,  41  HI. 
241;  Turtle  v.  Muncy,  2  J.  J.  Marsh.  82;  Broien  v.  KUlingswoHh,  4  MoCord, 
429;  Freer  v.  Walker,  1  Bail  184;  Harris  v.  Taylor,  3  Sneed,  536.  It  was 
held,  however,  in  Rose  v.  Bates,  12  Mo.  30,  that  a  wife,  living  apart  from  her 
husband,  under  articles  of  separation,  could  sue  in  her  own  name  to  secure 
!ier  rights  where  her  husband  resided  without  the  state. 

Feme  Covert  as  Sole  Trader.— By  the  custom  of  London,  "where  tk/eme 
covert  of  the  husband,  useth  any  craft  in  the  said  city  on  her  sole  account, 
whereof  the  husband  meddleth  nothing,  such  a  woman  shall  be  charged  as  a 
ferne  sole  concerning  everything  that  toucheth  the  craft:*'  2  Bright's  Husband 
and  Wife,  77;  2  Bisb.  Law  of  Married  Women,  sec.  529;  1  Chit,  on  Cont.  (Uth 
Am.  ed.)  255.  She  may  be  sued  as  a  sole  trader  in  the  city  courts,  but  not, 
it  seems,  in  the  courts  at  Westminster:  Beard  v.  Webb,  2  Bos.  &.  P.  93,  and 
her  husband  is  said  to  be  required  to  be  madea  co-defendant  in  suits  against 
her,  "  for  conformity:"  Lean  v.  Shutz,  2  W.  Bl.  1199;  Beard  v.  Webb,  2  Bos. 
k  P.  9.3.  < 

A  custom  similar  to  that  of  London  has  become  established  in  South  Car 
olina,  where  it  is  held  that  the  right  of  a  wife,  with  the  consent  of  her  hus- 
band, to  carry  on  a  separate  trade,  is  "  sanctioned  by  the  usage  of  the  country 
and  the  current  of  judicial  decisions:**  McDaniel  v.  ComweU,  1  Hill  (S.  C), 
428;  SawteU  v.  Brail^ord,  2  Bay.  333;  Newbigganv,  PiUans,  Id.  162;  Dial\. 
Neuffer,  3  Rich.  78:  Hobart  v.  Lemon,  Id.  131.  She  may  be  proscuted  as  such 
trader  for  selling  liquor  to  persons  of  color  in  violation  of  a  city  ordinance, 
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althoagh  the  liquor  is  actoally  handed  out  by  her  husband:  City  CouneU  v. 
Van  Boven,  2  McCord,  465.  A  wife  may  be  a  *'  sole  trader**  in  the  business  of 
keeping  a  boarding-house:  Dial  v.  Ifet^fer,  3  Rich.  78;  but  not  in  the  business 
of  a  carrier:  JSwart  v.  Nagtl^  1  McMullan,  60;  nor  in  carrying  on  a  fam:  Mc- 
Daniel  v.  ComioeU,  1  Hill,  428;  nor  where  she  supports  herself  apart  from  her 
husband  by  manual  labor:  Rcbarda  v.  Hvt8on,  3  McCord,  475. 

The  doctrine  that  a  wife  may  become  a  sole  trader  with  the  consent  of  her 
husband,  in  analogy  to  the  custom  of  London,  does  not  obtain  in  North  Car- 
olina: McKinnon  v.  McDonald,  4  Jones'  £q.  1.  In  New  Jersey  it  was  held  in 
Chten  V.  PaUas,  12  N.  J.  Eq.  267,  that  where  a  wife  has  been  permitted  by 
her  husband  to  purchase  goods,  and  give  her  notes  for  thom,  and  to  use  them 
as  hei  separate  property,  she  has  a  right  to  transfer  them  as  her  separate 
property  in  payment  of  her  notes. 

Evidence  to  Prove  Masriagb  in  Civil  and  Criminal  Cases:  See  Suue 
V.  Hodgskins,  36  Am.  Dec.  742,  and  note. 

Actual  or  Probable  Injury  from  Erroneous  Instruction  must  appear 
to  warrant  a  reversal  of  a  judgment:  Bosley  v.  Chesapeake  Ins,  Co.,  22  Am. 
Dec.  337.  And  generally,  no  error  will  bo  sufficient  to  warrant  a  reversal 
unless  it  appears  that  the  party  seeking  a  reversal  was  probably  prejudiced 
thereby:  See  Union  Bank  y.  Planters*  Darik,  31  Id.  113;  Armstrong  v.  PrewiU, 
82 Id.  338;  Frani^foH  BridgeCo.  v.  Williams,  35  Id.  155. 


Kennedy's  Ex'bs  v.  Geddes. 

[3  At.abawa,  581.] 

AonoN  Lies  on  Parol  Promlse  to  Accept  Bill  to  be  drawn  for  goods 
sold  to  another,  notwithstanding  the  statute  of  frauds,  though  such 
promise  does  not  specify  the  amount  or  date  of  payment,  where  the 
goods  are  sold  accordingly,  the  bill  drawn  in  a  reasonable  time,  and  ac- 
ceptance refused;  so  where,  in  accordance  with  a  usage  existing  in  such 
cases,  the  bill  is  drawn  payable  at  four  months  and  includes  interest  on 
the  price  of  the  goods  after  a  certain  date. 

Parol  Evidence  of  Contents  of  Bill  of  Exchange  is  admissible  in 
an  action  against  the  executors  of  the  drawee  for  refusing  to  accept  it, 
after  notice  to  them  to  produce  it,  though  they  deny  having  received  it, 
where  it  appears  to  have  been  left  with  the  testator  and  is  not  shown  to 
have  been  returned. 

Informalities  in  Making  Execxttors  of  Deceased*  Defendant  Parties 
are  deemed  waived,  where,  on  suggestion  of  the  death  of  the  defendant, 
scire  facias  is  directed  to  issue  to  his  representatives,  not  naming  them 
or  stating  whether  they  are  executors  or  administrators,  but  they  are 
correctly  described  in  the  scire  facias  which  is  duly  served  on  them,  and 
where,  although  they  are  not  formally  made  parties,  the  judgment  entry 
designates  them  as  executors  and  recites  that  they  appeared  and  went  to 
trial. 

Error  to  the  Mobile  county  comrt  in  an  action  of  tissumpsii 
brought  against  Joshua  Kennedy  and  continued  against  his  ex- 
ecutors, he  having  died  pending  the  suit.    The  first  count  of  the 
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declaration  charged  the  defendant's  testator  as  acceptor  of  a 
bill  of  exchange  drawn  bj  one  Carpenter,  in  favor  of  the  plaint- 
ifiBs.  The  second  charged  in  substance  that  the  testator  under- 
took and  agreed  with  the  plaintifis  that  if  they  would  sell  and 
deliver  to  one  Carpenter,  certain  goods,  he  would  accept  a  bill 
of  exchange  to  be  drawn  by  Carpenter  for  the  amount;  that  the 
plaintiffs,  relying  upon  said  promise,  sold  and  delivered  goods  to 
Carpenter  to  a  certain  amount;  that  Carpenter  thereafter  drew  his 
bill  on  the  testator  for  the  amount  in  favor  of  the  plaintiffs,  pay- 
able four  months  after  date,  but  that  the  testator  refused  to  accept 
the  same.  Plea,  the  general  issue.  The  facts  developed  on  the 
trial  sufficiently  appear  from  the  opinion.  Verdict  and  judg- 
ment for  the  plaintiffs,  and  the  defendants  brought  error.  The 
errors  relied  on  are  indicated  in  the  opinion. 

Stewart,  for  the  plaintiffs  in  error. 

Lesesne,  for  the  defendants  in  error. 

CoLLiEB,  C.  J.  The  questions  now  presented  for  decision, 
are  essentially  different  from  those  that  were  considered  when 
this  cause  was  here  at  a  previous  term.  The  main  question  then 
was,  ''  whether  a  verbal  promise  to  accept  a  bill,  not  in  esse, 
will,  in  law,  amount  to  an  acceptance."  While  the  court  recog- 
nized the  principle,  ''  that  a  promise,  in  writing,  to  accept  a  bill 
of  exchange,  not  in  esse,  will  be  in  law,  an  acceptance,  if  the 
bill  be  taken  on  the  faith  of  such  promise,"  they  were  of  opin- 
ion, that  as  in  this  case,  *'  it  was  uncertain  for  what  amount  the 
bill  was  to  be  drawn,  when  it  was  to  be  drawn,  and  when  pay- 
able," the  promise  did  not  amount  to  an  acceptance:  8  Port.  263 
[33  Am.  Dec.  289]. 

By  taking  issue  upon  the  declaration,  there  was  a  tacit  admis- 
sion, that  the  cause  of  action  was  legally  sufficient,  and  the 
questions  arising  at  the  trial,  relate  to  the  admissibility  and  suf- 
ficiency of  the  proof  adduced  by  the  parties,  and  the  charge  to 
the  jury.  But  if  the  defendant  had  interposed  a  demurrer  to 
either  of  the  counts  of  the  declaration,  it  would  have  availed 
hiiTi  nothing.  The  first  count  is  undeniably  good,  while  it  is 
insisted,  that  the  second  is  defective,  in  seeking  to  recover  upon 
a  promise  obnoxious  to  the  statute  of  frauds.  This  objection 
can  not  be  maintained  by  authority.  In  Towndey  v.  SwmraU,  2 
Pet.  170,  which  was  an  action  upon  a  promise  made  by  the  de- 
fendant, as  a  partner  in  a  mercantile  concern,  that  the  firm 
would  accept  a  draft,  or  drafts,  to  be  drawn  on  them  by  one 
Waters,  in  favor  of  the  plaintiff.     The  court  was  of  opinion 
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that  the  action  was  maintainable,  notwithstanding  the  number 
and  amount  of  the  bills  may  not  have  been  stipulated  by  the 
parties;  and  that  it  was  not  a  promise  to  answer  for  the  debt, 
etc.,  of  another  within  the  statute  of  frauds,  but  a  primary  and 
independent  engagement.  So,  in  Boyce  and  Henry  v.  Edwards, 
4  Pet.  122,  the  court  say,  '*  the  distinction  between  an  action  on 
a  bill,  as  an  accepted  bill,  and  one  founded  on  a  breach  of  prom- 
ise to  accept,  seems  not  to  have  been  adverted  to.  But  the  evi- 
dence necessary  to  support  the  one  or  the  other,  is  materially 
different.  To  maintain  the  former,  as  has  been  already  shown, 
the  promise  must  be  applied  to  the  particular  bill  alleged  in  the 
declaration  to  have  been  accepted.  In  the  latter,  the  evidence 
may  be  of  a  more  general  character,  and  the  authority  to  draw, 
may  be  collected  from  the  circumstances,  and  extended  to  all 
bills  coming  fairly  within  the  scope  of  the  promise:"  See  also, 
CJhit.  on  Con.,  4th  Am.  ed.,  348;  Chit,  on  Bills,  9thAm.  ed.,  308, 
and  cases  there  cited.  Let  these  citations  suffice  to  show,  that 
the  second  count  discloses  a  good  cause  of  action  in  averring  the 
promise  to  accept,  for  goods  to  be  sold  to  Carpenter,  the  saJe  of 
the  goods  upon  the  faith  of  the  promise,  the  drawing  of  the 
bill  by  Carpenter,  and  the  refusal  of  Kennedy  to  accept  it. 

The  papers  offered  by  the  defendants  to  impeach  the  crodi* 
bility  of  the  witness,  Patterson,  are,  an  account  of  Samuel  A. 
Carpenter  with  John  B.  Page  &  Co.,  dated  in  1833,  a  note  of 
Carpenter  to  Joshua  Kennedy,  dated  September  19, 1833,  for 
the  payment  of  three  hundred  and  fifteen  dollars  and  nine  cents, 
at  four  months,  and  a  bill  drawn  by  Carpenter  on  Kennedy,  on 
the  sixteenth  of  November,  1833,  for  the  payment  to  John  B. 
Page  &  Co.  of  the  sum  of  four  hundred  and  ninety-four  dollars 
and  twenty-two  cents,  at  four  months  date.  We  are  unable  to 
discover,  from  anything  in  the  record,  what  relation  theae 
papers  had  to  the  testimony  of  the  witness,  and  are  conse- 
quently of  opinion,  that  they  were  properly  rejected  by  the 
county  court,  as  irrelevant. 

The  evidence  adduced  by  the  plaintiffs,  if  credited  by  the 
jury,  was  entirely  sufficient  to  authorize  their  verdict.  It  proves 
a  promise,  by  the  testator,  to  accept  a  bill  for  goods  to  be  sold 
by  the  plaintiffs  to  Carpenter,  the  sale  upon  tiie  faith  of  the 
promise,  the  drawing  of  the  bill  in  a  reasonable  time  thereafter, 
its  presentation  to  Kennedy,  and  his  refusal  to  accept.  It  was 
no  objection  to  the  bill,  that  it  was  payable  four  months  after 
date,  and  that  interest  was  added  on  the  account  after  sixty  days. 
The  witness  states  that  such  was  the  usual  course  of  dealing, 
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where  accounts  were  of  the  character  of  that  made  by  Carpenter, 
and  we  most  intend,  that  the  testator's  promise  was  made  in 
reference  to  the  mercantile  usage  in  such  cases;  the  more  espe- 
daily  as  he  placed  his  refusal  to  accept  the  bill  upon  giounda 
entirely  distinct  from  the  length  of  time  it  had  to  run,  or  the 
addition  of  interest  upon  the  account. 

But  it  is  objected,  that  the  bill  should  have  been  produced  at 
the  trial,  or  its  absence  more  satisfactorily  accounted  for.  It 
appears  from  the  eyidence,  that  upon  its  presentation  to  the 
testator,  he  desired  it  to  be  left  with  him  for  a  few  days,  that  he 
might  determine  whether  he  would  accept  it.  It  is  not  shown 
that  he  ever  returned  it,  or  that  he  was  called  on  by  the  plaintiffs, 
or  their  agent,  to  learn  his  determination.  The  conversation, 
which  Patterson  states  in  his  deposition,  he  had  with  the  testa- 
tor, appears  to  have  taken  place  more  than  two  years  after  the 
bill  was  left  with  him  for  acceptance.  The  reasonable  inference 
then  is,  that  the  bill  remained  with  the  testator,  and  its  non- 
production  upon  a  notice  to  his  executors  authorized  the  admis- 
sion of  parol  evidence  of  its  contents. 

It  must  be  admitted  that  the  proceedings  in  the  county  court 
to  bring  in  the  executors  of  Kennedy,  are  loose  and  informal. 
The  death  of  the  testator  is  suggested  of  record,  and  a  scire 
facias  directed  to  issue  to  his  representatives,  without  stating 
who  they  are,  and  whether  executors  or  administrators.  A  scire 
facias  issued,  in  which  Bobert  L.  Walker  and  William  B.  Hal- 
lett  are  described  as  executors,  which  appears  to  have  been  duly 
served  upon  them,  but  without  formally  making  them  parties: 
the  cause  was  tried  by  a  jury.  The  statement  of  the  case  in  the 
nmrgin  of  the  judgment  is,  '^  Bobert  Oeddes  &  Co.  v.  Joshua 
Kennedt/s  Executors,"  The  entry  recites,  that  the  parties  came 
by  their  attorneys,  and  thereupon  came  a  juiy ,  etc. ;  the  judgment 
is, ''  that  the  plaintiffs  recover  against  the  defendants,  to  be  levied 
of  the  goods  and  chattels  of  the  said  Joshua  Kennedy,  deceased, 
in  the  hands  of  William  B.  Hallett  and  Bobert  L.  Walker,  his 
executors,  to  be  administered,"  etc.  The  description  of  the 
plaintiffs  in  error,  in  the  scire  facias,  as  executors  of  the  original 
defendant,  the  service  of  that  process  on  them,  which  required 
them  to  show  cause  why  the  suit  should  not  be  revived,  the  des- 
ignation of  them  in  the  judgment,  as  executors,  and  the  recital 
that  the  executors  appeared  and  went  to  trial,  was  a  waiver  of 
all  informality  and  equivalent  to  an  express  assent  to  be  made 
defendants. 

The  charge  to  the  juiy,  seems  to  us,  to  be  entirely  consistent 
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with  the  law,  as  we  have  laid  it  down.  It  obTiously  contem- 
plates that  the  plaintiffs  must  have  sold  goods  to  Carpenter,  upon 
the  faith  of  Kennedy's  promise.  The  charge  contemplates  in 
toiidem  verbis,  the  promise  to  accept  for  goods  to  be  sold,  the 
sale  of  the  goods,  and  the  refusal  to  accept.  This,  taken  in  con- 
nection with  the  evidence  in  the  record,  sufficiently  shows  the  j 
meaning  of  the  court,  was,  that  the  sale  of  the  goods  should 
have  been  made  in  reliance  upon  the  testator's  promise  for  pay- 
ment. 

This  view  is  decisive  of  the  case,  and  the  consequence  is,  the 
judgment  of  the  county  court  is  affirmed. 

Pbobosb  to  Aoceft  Bill  not  in  Esse,  whether  written  or  oral,  effect  of: 
See  Kennedy  v.  Oeddes,  33  Am.  Dec.  2S9.  The  acceptance  of  bills  drawn 
and  purchased  on  the  faith  of  the  acceptor's  letter *of  credit,  promising  to 
honor  bills  of  the  drawer  to  a  certain  amount,  will  bind  the  party  so  accept- 
ing as  an  absolute  acceptor,  and  not  merely  as  a  guarantor,  although  drawn, 
^th  the  knowledge  of  the  purchaser,  for  the  drawer's  accommodation: 
Baiik  of  lUinoia  v.  Sloo,  35  Id.  223.  But  iu  CarrolUon  Bank  v.  TayUur, 
Id.  219,  it  is  held  that  a  promise  of  acceptance  of  bills  of  exchange  is  not 
binding  unless  it  contemplates  certain  specific  bills,  either  drawn  or  to  be 
drawn. 

Pbomisb  to  Pat  for  Qoods  Fuilnishkd  to  Another,  or  for  services 
performed  for  another,  when  within  the  statute  of  frauds  and  when  not:  See 
Leland  v.  Crtyon,  10  Am.  Dec.  654;  Ayer  v.  Hay,  12  Id.  681;  Rhodes  y,  Lee, 
24  Id.  744;  MaUhews  v.  MUUm,  26  Id.  247;  Aldrich  v.  JeweU,  36  Id.  330, 
and  cases  cited  in  the  notes  to  those  decisions. 

Parol  Proof  of  Ck>NTENTs  of  Paper  in  Possession  of  Adverse  Party, 
and  not  produced  on  notice:  See  McKeiUp  v.  Mc/lhennyf  28  Am.  Dec  711. 


Andbews  v.  Roagh. 

[3  Alabama,  690.] 

Evidence  of  Usaoe  for  Carriers  to  Charge  Liohteraob  for  transport- 
ing goods  over  shoals  in  a  river  when  the  water  is  so  low  that  the  car- 
rier's boats  can  not  pass  the  shoals  with  their  car^o,  is  admissible  in  an 
action  to  recover  freight,  although  the  written  bill  of  lading  specifies  the 
rate  of  freight,  and  says  nothing  as  to  lighterage. 

Ebbob  to  Jackson  county  circuit  court  in  an  action  of  asstunp- 
sit  to  recover  freight  and  lighterage  for  carrying  certain  cotton 
on  the  plaintiffs'  boat  for  the  defendants  from  Cross'  landing, 
on  the  Tennessee  river,  to  New  Orleans.  Pleas,  the  general 
issue  and  set-off.  The  bill  of  lading  recited  the  shipping  of  the 
cotton  by  the  defendants,  to  be  delivered  to  them  or  their  assigns 
at  New  Orleans,  dangers  of  the  river  excepted,  they  paying  freight 
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at  a  specified  rate.  The  plaintiffs  offered  evidence  to  show  that 
daring  the  season,  when  said  cotton  was  shipped,  the  water  was 
so  low  in  the  Tennessee  river  that  the  plaintiffs'  boats  could  not 
pass  with  their  cargo  over  the  Mussel  shoals,  and  that  smaller 
boats  were  employed  to  lighter  the  defendants'  cotton  over 
the  shoals,  replacing  it  in  the  larger  boats  below,  the  pla^ntifib 
paying  a  certain  sum  per  bale  for  such  lightering,  and  that  it 
was  the  universal  custom  on  that  river  for  the  carriers  to  pay 
the  lightering  fees  in  such  cases  in  the  first  instance,  and  for 
the  shippers  to  pay  the  amount  to  the  carriers,  in  addition  to  the 
freight,  where  nothing  was  said  about  it  in  the  bill  of  lading. 
The  evidence  was  rejected.  Verdict  and  judgment  for  the 
plaintiffs  for  a  small  sum,  and  they  brought  error.  The  ques- 
tion was,  whether  or  not  the  court  erred  in  rejecting  the  evi- 
dence above  mentioned. 

Bobinson^  for  the  plaintiffs  in  error. 

Hopkina,  corUra. 

GoLDTHWATTE,  J.  This  casc  is  not  without  difficulty,  and  the 
question  which  it  presents  is  one  upon  which  there  is  some  con- 
flict of  authority.  It  is  without  doubt,  the  general  rule,  that 
when  parties  have  entered  into  a  written  contract,  its  terms  can 
not  be  controlled,  varied,  or  contradicted  by  parol  evidence;  yet 
there  are  many  and  unquestionable  exceptions  to  this  rule.  The 
most  familiar  class  is  negotiable  securities,  which  are  almost  al- 
ways construed  with  reference  to  the  customs  prevailing  in  par- 
ticular places.  Most  of  the  American  cases  on  this  subject 
have  been  collated  in  the  notes  to  Phillips'  Evidence,  by  Cowen 
&  Hill,  8d  vol.  1411;  but  when  they  are  all  examined,  it  must  be 
conceded  that  the  multiplicity  of  decisions  renders  it  exceed- 
ingly difficult  to  ascertain  any  fixed  and  specific  rules  by  which 
the  admission  of  such  evidence  is  to  be  controlled. 

In  the  case  of  The  Schooner  Beeaide,  2  Sumn.  567,  the  attempt 
was  made  to  show  the  existence  of  a  custom,  that  packet  vessels 
engaged  in  trade  between  New  York  and  Boston,  were  not  liable 
to  pay  for  any  damage  except  what  should  be  occasioned  by 
neglect.  Judge  Story  sustained  an  exception  to  the  proof  of 
such  a  custom,  as  directly  at  variance  with  the  contract  evidenced 
by  the  bill  of  lading.  After  admitting  that  he  is  unfriendly  to 
the  almost  indiscriminate  habit,  of  late  years,  of  setting  up  par- 
ticular us^es  or  customs  in  almost  all  kinds  of  business  and 
trade,  to  control,  vary,  or  annul  the  general  liabilities  of  parties 
under  the  coiomon  law,  he  says,  the  true  and  appropriate  office 
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of  a  usage  or  custom  is,  to  interpret  the  otherwise  indeterminate 
intentions  of  parties,  and  to  ascertain  the  nature  and  extent  of 
their  contracts,  arising  not  from  express  stipulations,  but  from 
mere  implications  and  presumptions,  and  acts  of  a  doubtful  or 
equivocal  character.  It  may  also  be  admitted  to  ascertain  the 
true  meaning  of  a  particular  word,  or  of  particular  words,  in  a 
given  instrument,  when  the  word  or  words  have  various  senses, 
some  common,  some  qualified,  and  some  technical,  according  to 
the  subjoct-matter  to  which  thej  are  applied.  But  he  denies 
that  it  can  ever  be  proper  to  resort  to  any  us^e  or  custom  to 
control  or  vary  the  positive  stipulations  in  a  written  contract, 
and  a  fortioriy  never  in  order  to  contradict  them. 

However  true  this  may  be  in  the  main,  it  is  certain,  that  with 
us,  as  well  as  in  England,  the  doctrine  of  annexing  customary 
incidents  to  contracts  of  particular  descriptions,  has  long  pre- 
vailed, and  has  been  applied,  not  only  to  them,  but  to  many 
other  transactions  of  life  in  which  known  usages  have  been 
established.  And  it  has  been  said  these  cases  go  upon  the  pre- 
sumption that  the  parties  do  not  mean  to  express  in  writing  the 
whole  of  the  contract  by  which  they  intended  to  be  bound,  cut 
to  make  a  contract  with  reference  to  those  known  usages:  Parke 
Baron,  in  HaUer  v.  Warren,  1  M.  &  W.  486.* 

In  the  present  case,  the  effect  of  the  custom  offered  in  evi- 
dence, was  not  to  contradict,  vary,  or  control  that  evidence  by 
the  bill  of  lading,  but  rather  to  show  that  on  the  occurrence  of 
au  event  contemplated  by  neither  party,  when  the  contract  was 
made,  that  certain  incidents  attached  to  it  from  a  particular 
usage.  The  dangers  of  the  river  were  excepted  against,  and  if  the 
low  stage  of  the  water  prevented  the  passage  of  the  particular 
class  of  boats  employed,  through  the  shoals,  the  consequence  to 
the  shipper  would  most  usually  be  disastrous,  and  yet,  if  this 
matter  was  of  unfrequent  occurrence,  it  would  probably  never 
form  the  subject  of  an  express  stipulation. 

It  would  be  imreasonable  to  conclude  in  such  a  course  of  busi- 
ness, that  the  owner  of  the  boat  should  perform  that  which  his 
contract  did  not  require  him  to  do;  and  if  such  a  custom  exists 
as  was  offered  in  evidence,  it  most  probably  has  grown  up  from 
the  obvious  benefit  that  it  is  to  the  shipper  to  get  his  cotton  to 
market  before  the  close  of  the  season. 

It  may  be  remarked  as  applicable,  and  perhaps  peculiar  to 
this  contract,  that  the  boat-owner,  by  its  terms,  would  have 
been  justified,  in  the  absence  of  such  a  custom,  as  was  offered  to 

1.  HulUm  y.  Warren^  1  M.  &  W.  466. 
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be  proTe<l,  in  not  attempting  to  pass  the  shoals  until  enabled  to 
do  so  with  safety  by  a  nse  of  water,  and  that  in  such  a  case,  the 
Injuiy  would  be  great  to  the  shipper;  it  is  not  unreasonable 
then  to  infer  that  this  was  not  contemplated  by  the  parties  when 
the  contract  was  made,  and  if  not,  certainly  it  can  not  be  said 
the  usage  controls  or  contradicts  that  which  the  parties  ha^o 
agreed  upon.  The  contract  contemplates  ordinary  diligence  to 
znake  the  voyage;  the  usage  applies  only  when  circumstances 
call  for  extraordinary  exertions  not  reqtdred  by  the  contract. 

We  can  not  doubt  that  such  a  usage,  if  made  out  by  com- 
petent evidence,  is  proper,  and  that  it  only  annexes  an  incident 
to  the  contract,  equally  beneficial  to  the  shipper,  and  obligatoir 
upon  him. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


BviDBNOK  OF  UsAOB  WHSRS  THERB  IS  A  WRITTEN  CONTRACT:  See  Eager 
▼.  Atlas  Ins.  Co,,  25  Am.  Dec.  3G3;  Pavey  v.  Burch,  26  Id.  682;  Boorman  r, 
Jeiilins,  27  IcL  158;  Harris  v.  Carnon,  30  Id.  510;  Kendall  v.  Bussell,  Id. 
606;  Sampson  v.  Oazzam,  Id.  578,  and  cases  cited  in  the  notes  thereto.  In  Boon 
V.  Steamboat  Beifast,  40  Ala.  188,  the  principal  case  is  cited  to  the  point  that 
proof  of  a  usage  is  not  admissible  to  control  a  rule  of  law  or  to  enlarge  or  re- 
strict the  clear  and  explicit  language  of  a  contract.  See  also  Svoeet  t.  JenkimSf 
36  Am.  Dec.  242,  and  cases  cited  in  the  note  thereto. 


Abebobombie  v.  Knox. 

[8  AT.ABAlfA,  728.] 

Parties  to  Bill  are  All  Absolutelt  Liable  after  Defaitlt  by  the 
acceptor  and  notice  thereof,  and  the  holder  may  proceed  against  one  or 
all,  at  his  election,  until  he  obtains  satisfaction. 

SUBXTT    CAN    NOT    ReQIHRB  CREDITOR  TO  EXHAUST  HIS  REMEDIES  against 

the  principal  before  resorting  to  the  surety,  except  under  special  circum- 
stances. 

Holder  can  not  be  Enjoined  from  Proceeding  against  Accommoda- 
tion Indorser  of  a  bill  until  he  has  exhausted  his  rem^ies  against  the 
acceptor,  nor  can  the  acceptor  require  him  to  collect  the  amount  in 
equal  pei  tions  from  himself  and  the  indorser,  on  the  ground  that  they 
are  both  accommodation  parties  and  co-sureties  for  the  drawer. 

Accommodation  Indorser  can  not  Have  Benefit  of  Judgment  reoov- 
ered  by  the  h(  *der  against  the  drawer  of  a  bill  until  he  has  paid  the 
debt. 

Btbcxttion  Debtor  Claimino  that  he  has  not  been  Credited  on  tho 
execution  for  a  certain  sum  collected  by  garnishment  from  one  of  his 
debtors,  can  not  have  relief  in  equity  unless  it  satisfactorily  appears 
that  the  creditor  is  attempting  to  coerce  payment  a  second  time. 
AM.  Dio.  Vol.  XXZVn— 46 
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Appeal  £rom  the  Talladega  chancery  court.  The  bill  was 
filed  by  the  complainant  as  indorser  on  a  certain  bill  of  ex- 
change drawn  upon  and  accepted  by  Biddle,  defendant,  which 
had  come  in  the  regular  course  of  business  to  the  hands  of 
Enox,  Snodgrass  &  Co.,  also  defendants.  The  compla&iant  al- 
leged that  he  indorsed  the  bUl  at  the  instance  of  Kiddle,  the 
acceptor,  and  upon  his  assurance  that  there  was  no  risk;  that 
the  bill  was  not  paid  at  maturity  bj  the  acceptor,  and  Knox, 
Snodgrass  &  Co.,  the  holders,  brought  separate  suits  against 
all  the  parties;  that  judgment  having  been  recovered  against 
the  drawer,  the  complainant  applied  to  the  holders  for  leave  to 
cause  the  money  to  be  made  from  the  drawer,  which  they  re- 
fused; that  all  the  parties  are  now  insolvent  except  the  com- 
plainant and  Kiddle;  that  judgment  having  been  obtained 
against  the  complainant  and  Kiddle,  each  of  them  had  sued 
out  writs  of  error,  which  had  been  dismissed;  that  Kiddle  and 
his  sureties  in  the  writ  of  error  are  indemnified;  and  that  some 
of  the  money  has  been  collected  from  Kiddle  out  of  funds  pro- 
vided by  the  drawer.  The  complainant  prayed  an  injunction 
against  the  enforcement  of  the  judgment  against  him,  as  ac- 
commodation indorser,  until  it  was  ascertained  that  the  money 
could  not  be  collected  from  Kiddle  or  his  sureties.  The  de- 
fendant. Kiddle,  in  his  answer  denied  that  he  persuaded  the 
complainant  to  indorse  the  bill,  or  that  he  was  indemnified,  but 
admitted  most  of  the  other  facts.  He  alleged,  however,  in  his 
answer,  and  also  in  a  cross-bill,  that  he  accepted  the  bUl  for  the 
drawer's  accommodation;  that  he  had  paid  certain  sums  which 
had  not  been  credited  on  the  execution  against  him,  and  that 
the  holders,  instead  of  collecting  the  money  from  all  the  parties 
in  equal  proportions,  claimed  the  whole  amount  from  him.  He 
also  asked  for  an  injunction.  The  answers  of  the  holders  dis- 
claimed all  knowledge  as  to  the  relations  of  the  parties  among 
themselves,  but  admitted  the  receipt  of  part  of  the  money. 
What  was  said  by  them  as  to  the  complainant's  application  for 
leave  to  enforce  the  judgment  against  the  drawer,  is  stated  in 
the  opinion.  At  the  hearing,  the  injunctions  granted  at  the  in- 
stance of  the  complainant  and  Kiddle,  were  dissolved,  and  they 
both  appealed. 

Bice^  for  the  complainant. 

B.  F.  Porter,  for  Kiddle. 

Cochran,  for  the  other  defendants. 

Obmond,  J.    There  is  no  equiiy  in  this  bill  so  &r  as  it  relates 
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to  the  holders  of  the  bill  of  exchange,  Enox  &  Go.  The  ac- 
ceptor of  the  bill  is  certainly  primarily  liable,  and  the  liability 
of  the  other  parties  to  the  bill,  as  it  regards  the  holder,  is  con- 
ditioned upon  his  default.  If  at  the  maturity  of  the  bill,  the 
acceptor  refuses  to  pay  on  demand,  and  the  drawer  and  indorsers 
are  duly  notified  of  the  fact,  each  of  them  becomes  absolutely 
responsible  to  the  holder  for  the  amount  of  the  bill;  and  he  may 
prosecute  a  suit  for  its  recovery  against  one  or  all  of  them,  at 
his  election,  although  he  can  have  but  one  satisfaction. 

This,  it  appears,  he  was  doing,  when  arrested  by  the  injunctions 
awarded  at  the  instance  first  of  the  first  indorser,  and  secondly, 
at  the  instance  of  the  acceptor  of  the  bill.  As  between  the  par- 
ties to  the  bill  themselves,  in  adjusting  their  several  responsibil- 
ities, the  acceptor  is  primarily  responsible  for  its  payment,  and 
answerable  over  to  any  party,  subsequent  to  him  on  the  bill, 
who  may  be  compelled  to  pay  it.  It  is  for  this  reason,  that 
every  party  to  a  bill,  is  in  the  nature  of  a  surety,  for  all  those 
whose  liability  on  the  bill  is  precedent  to  his;  and  therefore  a 
valid  agreement,  entered  into  by  the  holder  with  such  prior 
party  for  delay  or  payment,  will  be  a  discharge  of  the  liability 
of  idl  parties  subsequent  to  him  on  the  bill. 

To  produce  this  result,  there  must  be  an  agreement  on  suffi- 
cient consideration,  by  which  the  holder  disables  himself  from 
suing  or  proceeding  to  collect  the  money;  the  mere  omission  to 
sue  or  failing  to  sue  out  execution,  will  not  have  this  effect. 
But  even  this  pretext  does  not  exist  in  this  case;  the  holders 
appear  to  have  been  actively  pursuing  all  the  parties  on  the  bill. 
When  they  attempt  to  coerce  payment  from  the  first  indorser 
he  meets  them  with  the  objection  that  they  must  look  to  the  ac- 
ceptor; that  he  is  primarily  responsible,  and  besides  has  a  fund 
appropriated  for  the  payment  of  the  bill  by  the  drawer;  when 
they  turn  round  to  the  acceptor,  he  informs  them  that  he  is  a 
surety,  as  well  as  the  first  indorser,  and  that  the  money  must  be 
made  in  equal  portions  from  both.  Without  stopping  now  to 
inquire  whether  an  accommodation  acceptor  can  be  considered  in 
the  light  of  a  co-surety  with  an  accommodation  indorser,  with- 
out an  agreement  between  them  to  that  effect,  it  is  perfectly 
clear  that  the  creditor  is  not  obliged  to  exhaust  his  remedy 
against  the  principal  debtor,  before  he  resorts  to  the  surety,  even 
in  the  case  of  a  suretyship  proper,  which  is  not  the  fact  here,  so 
far  as  the  holder  of  the  bill  is  concerned.  The  case  of  Hayes  v. 
Ward,  4  Johns.  Ch.  123  [8  Am.  Dec.  554],  cited  to  maintain  the 
contrary  doctrine,  is  not  an  authority  that  way,  but  was  decided 
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on  the  peculiar  ciromnstances  of  the  case,  whilst  the  general 
rule  is  admitted  to  be  as  here  laid  down.  The  facts  of  that  case 
were  peculiar,  and  it  is  very  clear  from  the  reasoning  of  the 
chancellor,  that  he  felt  he  was  treading  on  doubtful  ground,  as 
he  distinctly  admits  that  there  was  no  such  general  rule  as  is 
here  contended  for,  and  puts  the  case  explicitly  on  the  fact,  that 
the  conduct  of  the  creditor,  was  such  as  to  justify  the  beUef, 
that  the  contract  he  was  seeking  to  enforce  against  the  surety, 
was  invalid  from  usury,  and  that  if  the  surely  was  compelled  to 
pay,  he  could  not  recover  from  his  principal.  The  amount  of 
the  decision  then  is,  that  cases  may  possibly  exist,  in  which  a 
court  of  chancery  will  interfere,  and  compel  a  creditor  to  pro* 
ceed  against  the  principal  debtor  before  he  resorts  to  the  surety. 
No  such  fact  exists  in  this  case,  and  there  is  therefore  no  war- 
rant for  the  interference  of  a  court  of  chancery. 

Much  stress  was  laid  in  the  argument  on  the  fact,  that  the 
complainant  requested  the  holders  of  the  bill  to  permit  him  to 
run  the  execution  against  the  drawer,  which  they  declined.  In 
the  answer,  one  of  tiie  parties  denies  all  knowledge  of  the  fact; 
the  other  admits  the  request,  and  says  he  offered  to  give  the 
complainant  the  control  of  the  judgment,  if  he  would  discharge 
the  debt  by  the  payment  of  the  judgment  against  him,  other- 
wise he  dedined  interfering  with  the  matter  in  the  hands  of  his 
attorneys.  This  was  all  the  complainant  had  a  right  to  ask,  and 
all  he  could  have  obtained  if  he  had  filed  a  bill  in  chancery  for 
that  purpose. 

The  only  fact  charged  in  the  bill,  having  the  semblance  of 
equity,  is  in  the  cross-bUl  of  Kiddle,  where  it  is  charged  that  a 
sum  of  money  collected  from  him  by  garnishing  one  of  his 
debtors,  is  not  credited  on  the  execution;  but  it  is  not  stated 
that  any  attempt  is  making  to  collect  the  money  again,  or  that 
Enox  &  Co.  refuse  to  allow  the  credit  on  the  execution;  or  that 
any  application  has  been  made  for  that  piurpose;  and  if  it  were 
conceded  that  the  court  out  of  which  the  execution  issued  could 
not  afford  a  summary  and  cheap  redress,  there  is  no  pretense  for 
invoking  the  expensive  and  dilatory  aid  of  a  court  of  chancery, 
unless  it  appeared  satisfactorily  that  Enox  &  Co.  were  attempt- 
ing a  second  time  to  coerce  payment.  This  is  not  shown  by  the 
mere  fact  that  the  credit  is  not  entered  on  the  execution.  It 
will  be  time  enough  to  attribute  such  fraudulent  conduct  to  the 
plaintiff  at  law,  when  they  attempt  a  second  time  to  make  the 
money,  or  refuse,  on  application,  to  enter  the  credit  on  th« 
execution. 
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Whaterer  may  be  the  rights  of  these  parties,  as  between  each 
other,  as  it  regards  the  plaintiffs  at  law,  the  bill  is  entirely  des- 
titute of  equity,  and  the  decree  of  the  chancellor,  dissolving  the 
injunction,  is  therefore  affirmed. 

RuLKASE  OF  Sttkbtt  OB  Accx>MHODATiON  Ikdobskb  or  acoeptOT,  bynegled 
to  proceed  a|;aiii8t  principal  debtor,  or  other  indalKence:  See  the  cases  cited 
in  the  note  to  Steele  v,  Boyd,  29  Am.  Dec.  225;  see  also  Clopper  v.  Urdon 
Bank,  16  Id.  294;  lAchtenihaler  v.  Tlum^cm,  15  Id.  581;  Lambert  v.  Sand- 
ford,  18  Id,  149;  Okie  y.  Spencer,  30  Id.  251;  Cooper  v.  Wilcox,  32  Id.  695; 
Commercial  Bank  v.  French,  Id.  280;  Newell  y.  Homer,  35  Id.  415;  Brinagar 
y.  Phillips,  36  Id.  575,  and  cases  cited  in  the  notes  thereto.  In  Baohk  y. 
Oodden,  15  Ala.  618,  the  principal  case  is  cited  as  authority  for  the  general 
rale  that  a  creditor  does  not  forfeit  his  rights  against  a  surety  by  delaying 
to  proceed  against  the  principaL 

RiOH-r  OF  SuRBTT  TO  REQUIRE  Cbkditob  TO  SuB  Pbincipal:  See  King 
y.  Baldmn,  8  Am.  Dec.  415;  JIaye$  v.  Ward,  Id.  554;  Pain  y.  Packard,  7 
Id.  369;  Bruce  y.  Edwards,  18  Id.  33.  In  Skinner  y.  Barney,  19  Ala.  701, 
the  foregoing  decision  is  referred  to  as  an  authority  for  the  doctrine  that 
equity  will  not,  as  a  general  rule,  compel  a  creditor  to  proceed  against  the 
principal  debtor  before  resorting  to  a  surety. 

SuBBOOATiON  OF  SiTBETY  TO  Cbeditob's  Sboubitxss:  See  PoU  y.  NalhamSf 
ante,  456,  and  cases  cited  in  the  note  thereto. 


GuLLXJM  V.  The  Branch  op  the  Bane  of  the 
State  of  Alabama  at  Mobile. 

[4  AXiABAXA,  21.] 

Right  of  Pubohaseb  of  Lanl  to  a  Good  Title  is  given  by  the  law, 
and  does  not  rest  upon  the  agreement  of  the  parties. 

Equitt  will  not  Rxqoibe  Payment  of  Pubchasb  Monet  when  a  pre- 
existing incumbrance  is  discovered,  no  conveyance  having  been  executed. 

Bulb  of  CAysAT  Emptor  Applies  to  Pubghasb  of  Real  Estate  after 
the  conveyance  has  been  executed  and  received;  and  the  purchaser  can 
not  recover  back  the  purchase  money  if  paid,  nor  resist  an  action  there- 
for, if  unpaid,  unless  as  a  consequence  of  covenants  contained  in  his  deed. 

Eviction  ob  Failure  of  Title  does  not  at  law  constitute  a  defense  to  an 
action  for  the  purchase  price  of  lands,  although  the  conveyance  thereof 
contained  covenants  of  general  warranty. 

Fbaud  is  not  at  Law  a  Defense  to  an  action  to  recover  the  purchase 
price  of  lands,  if  the  purchaser  has  accepted  a  conveyance,  and  retains 
possession  of  the  hudd. 

Relief  in  Equitt  will  be  GrvEN  a  Purchaser  of  IjANDs  against  hit 
obligation  to  pay  the  purchase  money,  if  it  appear  that  he  holds  under  a 
conveyance,  with  covenants  of  warranty,  that  he  has  been  evicted  by 
title  paramount,  and  that  his  grantor  is  insolvent. 

Fraud  on  the  Part  of  the  Vendob  may  entitle  the  yendee  to  relief  in 
equity,  as  where  the  former,  being  aware  of  a  defect  in  the  title,  concealed 
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it  from  the  latter,  or  sappressed  an  instnnnent  by  which  an  inoombranoe 

had  been  created. 
Vendor  bt  Otfebisq  to  Sell  an  Estate  virtually  repreaents  that  it  ia  or 

shall  be  unimpaired  by  any  act  of  his,  and  free  of  incnmbrancea  created 

by  himself. 
PUBOHASEB  IS  ENTITLED  TO  Bbscind  a  Contract  for  the  sale  of  real  estate^ 

if  snch  estate  ia  taken  from  him  in  consequence  of  an  incumbrance  made 

by  his  vendor  and  unknown  to  him  at  the  time  of  the  purchase. 

PUBCHASEB  IS  ENTITLED  TO  ReUEF  IN  E<jl7ITY  ON  THE  QbOUND  OF  FrAUD, 

although  he  has  taken  a  covenant  from  his  vendor  which  covers  the  pre- 
cise injury  sustained. 
Note  Held  as  Collateral  Seouritt  tor  a  Precedent  Debt  is  sabjeot  to 
the  same  defenses  as  if  in  the  hands  of  the  original  payee. 

AssDifPsiT  on  a  promissoiy  note  for  eleven  thousand  eight 
hundred  dollars,  payable  three  years  after  date  to  S.  Andrews 
or  order,  and  indorsed  to  the  Branch  bank.  The  defendant 
pleaded:  1.  Non  assumpsit;  2.  Fraud,  covin,  and  misrepresen- 
tation in  this,  that  the  note  was  obtained  in  part  payment  of 
a  lot  in  Mobile,  sold  by  Andrews  to  defendant  Gullmn;  that 
Andrews  fraudulently  represented  on  the  sale  of  said  lot  that 
he  had  good  title,  and  that  the  lot  v^as  free  from  all  incum- 
brances, and  especially  from  all  incumbrances  made  by  him, 
when  in  fact  it  was  then  subject  to  a  mortgage  of  seventeen 
thousand  one  himdred  dollars,  made  by  Andrews,  and  by  virtue 
of  which  the  lot  had  since  been  sold;  that  on  discovering  the 
existence  of  the  mortgage,  defendant  gave  notice  to  Andrews 
that  defendant  wished  to  repudiate  the  contract  of  purchase, 
and  demanded  the  return  of  the  note,  and  offered  to  do  all 
things  necessary  to  cancel  such  contract;  that  Andrews,  after 
receiving  such  notice,  assigned  the  notes  to  plaintiff;  that  de- 
fendant never  had  possession  of  the  lot,  nor  received  any  rent  or 
benefit  therefrom,  and  that  plaintiff,  on  receiving  the  assign- 
ment, had  full  knowledge  of  all  the  facts  and  circumstances; 
3.  That  the  note  was  made  without  any  consideration,  and  that 
there  has  been  a  total  failure  of  consideration,  and  that  the 
plaintiff  had  notice  thereof,  etc. ;  4.  That  said  note  was  given 
for  part  of  the  purchase  price  of  a  lot  in  Mobile,  and  the  defend- 
ant required,  and  said  Andrews  gave,  a  conveyance  with  cove- 
nants of  warranty,  etc.,  against  incumbrances,  etc.,  and  that 
such  covenant  had  been  broken,  and  the  land  had  been  lost  to 
defendant  by  reason  of  a  mortgage  for  seventeen  thousand  one 
hundred  dollars,  made  by  said  Ajk^ws,  and  that  plaintiff  had  fuU 
notice,  etc.  Issues  were  joined  on  all  the  pleas.  Verdict  for  plaint- 
iff for  the  full  amount.  The  bill  of  exceptions,  taken  and  sealed 
on  behalf  of  defendant,  showed  that  the  evidence  at  the  trial 
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proved  the  sale  by  Andrews  to  defendant  Gulltim  of  a  lot  in 
Mobile  for  thirty  thousand  dollars,  and  the  execution  ^f  a  coi»- 
'  veyance  therefor  witK  covenants  of  warranty  against  the  lawful 
claims  of  all  persons  whomsoever;  that  defendant,  in  payment 
for  the  lot,  executed  one  note  for  ten  thousand  six  hundred  dol- 
lars, due  in  one  year,  and  another  for  eleven  thousand  two  hun- 
dred dollars,  due  in  two  years,  and  the  eleven  thousand  eight 
hundred  dollars  now  sued  upon;  that  soon  after  this  purchase^ 
the  defendant  discovered  that  Andrews,  prior  to  his  sale,  had 
made  a  mortgage  to  Philip  McLoskey  to  secure  seventeen  thou* 
sand  dollars,  and  that  this  mortgage  was  duly  recorded  prior  to 
the  sale.  The  evidence  also  tended  to  show  that  Andrews  con- 
cealed the  existence  of  the  mortgage;  that  defendant  knew 
nothing  of  it  till  some  time  after  the  conveyance  was  made; 
that  on  discovering  it,  defendant  offered  to  cancel  the  deed  and 
notes;  that  Andrews  had  become  insolvent  and  had  absconded. 
Andrews  transferred  the  note  to  Fontaine  and  Freeman,  and 
they  in  turn  transferred  to  plaintiff.  Both  transfers  were  made 
as  collateral  security  for  pre-existing  debts.  The  lot  sold  was 
vacant.  The  defendant  never  took  possession  of,  nor  in  any 
way  intermeddled  with  it.  The  defendant  had  paid  the  first 
two  notes  given  by  him.  The  lot  had  been  sold  under  the  mort- 
gage made  by  Andrews,  and  the  proceeds  proved  insufficient  to 
pay  the  mortgage  debt.  Instructions  asked  in  favor  of  the  de- 
fendant were  refused.  The  court  told  the  jury  that  no  reason 
had  been  shown  sufficient  to  prevent  a  recovery  by  Andrews 
himself,  had  he  not  assigned;  that  the  recording  of  the  mprt- 
gage  was  notice  to  all  the  world,  and  defendant  was  boimd  to 
know  of  it;  and  that  he  was  bound  to  rely  on  his  warranty;  or 
that  the  jury  might  suppose  that  the  price  at  which  defendant 
purchased  would  authorize  him  to  satisfy  the  mortgage,  and 
complete  his  title.  Defendant,  having  excepted  to  this  charge, 
prosecuted  a  writ  of  error. 

Stewari,  for  the  plaintiff  in  error. 

Campbell,  for  the  defendant  in  error. 

GoLDTHWATTE,  J.  The  facts  of  this  case,  shown  by  the  bill  of 
exceptions,  are  supposed  to  present  two  prominent  groimds  of 
defense;  the  first  arising  out  of  the  alleged  fraud,  and  the  other 
because  of  an  entire  failure  of  the  consideration  for  which  the 
note  sued  on  was  given.  Our  first  examination  will  be  of  the 
question  respecting  the  failure  of  the  consideration. 

1.  Most  generally  the  inducement  of  a  purchaser  in  treating 
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for  the  acquisition  of  land^  is  to  become  its  owner.  We  do  not 
mean  to  assert  that  one  person  may  not  legally  contract  with 
another,  who  has  merely  the  x>08ses8ion  of  the  land,  although 
his  title  to  it  may  be  known  to  be  imperfect,  or  even  bad,  bat 
our  intention  is  to  show  what  are  the  prima  facie  intendments 
springing  out  of  contracts  for  the  purchase  of  land,  when  there 
are  no  stipulations  between  the  parties  with  reference  to  the 
titie. 

In  OgUvte  v.  Foljambe,  3  Meriv.  53,  Sir  William  Grant  says: 
"  The  right  to  a  good  title,  is  a  right  not  growing  out  of  the 
agreement  of  the  parties,  but  which  is  giyen  by  law.  The  pur- 
chaser insists  on  having  a  good  title,  not  because  it  is  stipulated 
for  by  the  agreement,  but  on  the  general  right  of  a  purchaser  to 
require  it." 

Courts  of  equiiy  govern  their  proceedings  by  this  just  mle, 
and  when  an  incumbrance  is  discovered  previously  to  the  ezeoa- 
tion  of  the  conveyance,  the  vendor  must  discharge  it,  whether 
he  has  or  has  not  agreed  to  covenant  against  incumbrances,  be- 
fore he  can  comx>el  the  payment  of  the  purchase  money:  Sogd. 
on  Vend.,  c.  9,  sec.  6,  p.  315,  and  cases  there  cited. 

A  similar  rule  obtains  in  the  courts  of  law,  where  all  titles,  aa 
between  the  vendor  and  purchaser,  are  declared  either  good  or 
bad,  according  as  their  merits  may  be,  for  there  is  no  middle 
term  to  designate  a  defective  titie:  EomiUy  v.  Jarnes^  6  Taunt. 
263;  and  every  titie  to  be  marketable  must  be  good  in  equiiy  aa 
well  as  at  law:  Maberley  v.  Bobbins,  5  Id.  625. 

2.  Such  are  the  rights  of  a  purchaser  when  he  has  made  no 
stipulations  witii  respect  to  the  titie;  but  there  is  a  period  when 
the  contract  of  the  parties  is  determined  by  its  execution  on  the 
part  of  the  vendor,  and  then  the  rule  of  caveat  emptor  applies 
with  its  utmost  rigor.  This  period  is  when  the  conveyance  has 
been  executed  by  all  the  necessary  parties,  and  accepted  by  the 
purchaser;  after  this,  if  the  purchaser  is  evicted  by  a  title  to 
which  his  covenants  do  not  extend,  he  can  not  recover  the  pur- 
chase money,  either  at  law  or  in  equity:  Sugd.  on  Vend.,  c.  9, 
sec.  6,  p.  346,  and  cases  there  cited.  His  neglect  to  look  into 
tiie  titie  is  then  considered  his  own  folly,  for  which  he  has  no 
relief:  Id.  347;  and  this  rule  applies  equally  whether  the  monej 
lias  been  paid  or  is  only  secured  to  be  paid:  Id.  349;  Thomas  t. 
Powell,  2  Cox,  394. 

The  true  rule  with  respect  to  the  liabiliiy  of  the  vendor,  and 
the  obligation  of  vigilance  imposed  on  the  purchaser,  is  most 
appropriately  stated  by  Mr.  Fonblanque,  who  says,  **  the  prin- 
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ciples  upon  which  courts  of  law  proceed  upon  the  subject  of 
warranty,  so  strongly  tend  to  reconcile  the  claims  of  convenience 
with  the  duties  of  good  faith,  that  I  can  not  conceive  the  mean  by 
which  they  can  receive  an  additional  extent,  or  be  in  any  degree 
circumscribed,  without  endangering  the  interests  which  they  are 
now  so  well  calculated  to  preserve.  To  excite  that  diligence 
which  is  necessaiy  to  guard  against  imposition,  and  to  secure 
that  good  faith  which  is  necessaiy  to  justify  a  certain  degree  of 
confidence,  is  necessary  to  the  intercourse  of  society.  These 
objects  are  attained  by  those  rules  of  law  which  require  the  pur- 
chaser to  apply  his  attention  to  those  particulars  which  may  be 
supposed  within  the  reach  of  his  observation  and  judgment;  and 
the  vendor  to  commimicate  those  particulars  and  defects  which 
can  not  be  supposed  to  be  immediately  within  the  reach  of  such 
attention.  If  the  purchaser  be  wanting  of  attention  to  those 
points  where  attention  would  have  been  sufficient  to  protect  him 
from  surprise  or  imposition,  the  maxim  caveat  emptor  ought  to 
apply;  but  even  against  this  maxim  he  may  provide,  by  requir- 
ing the  vendor  expressly  to  warrant  that  which  the  law  would 
not  imply  to  be  warranted.  If  the  vendor  be  wanting  of  good 
faiihfjides  servanda  is  the  rule  of  law,  and  can  scarcely  be  more 
e£fectually  enforced  in  equity  than  it  is  at  law:''  1  Fonb.  Treat, 
on  Eq.  362,  note  h. 

3.  We  do  not  understand  the  counsel  for  the  plaintiff  in  error 
as  disputing  the  principles  just  adverted  to,  but  rather  as  insist- 
ing, that,  there  being  in  this  case  an  express  warranty  covering 
the  eviction,  under  which  Andrews  would  be  liable  to  the  extent 
of  the  sum  agreed  to  be  paid  him  by  the  defendant,  that  theie- 
fore  a  recovery  ought  not  to  be  permitted  in  favor  of  his  assignee; 
and  the  more  especially  that  it  ought  not  to  be  allowed  when 
Andrews  is  shown  to  be  insolvent,  and  thus  unable  to  respond 
in  damages. 

Such  a  defense,  whatever  may  be  its  merits,  can  not  be  called 
a  failure  of  the  consideration  for  which  the  notes  were  given, 
because,  if  there  was  no  warranty  whatever,  the  defendant  would 
be  without  relief.  It  follows,  that  if  he  is  now  entitled  to  a 
remedy,  it  must  be  in  consequence  of  the  warranty  and  the  sub- 
sequent insolvency  of  the  warrantor,  by  which  the  covenant  in- 
tended for  the  purchaser's  security  has  become  unavailable. 

Without  now  stopping  to  inquire  whether  these  circumstances 
afford  a  reason'  for  equitable  interposition  and  relief,  we  think 
it  clear  that  they  do  not  make  out  a  legal  defense,  even  in  a  case 
where  the  recovery  on  the  covenant  of  warranty  ought  to  be 
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equal,  or  larger,  than  the  sum  sued  for.  The  reasons  which  in- 
duce this  conclusion  are  these:  In  the  first  place,  the  damages 
to  be  recoTered  on  a  covenant  of  warranty  are,  in  their  nature, 
unliquidated,  and  therefore  are  not  the  subject  of  a  set-off,  ac- 
cording to  our  judgment  in  the  case  of  Dunn  v.  White  and  Mo- 
Curdy,  1  Ala.  (N.  S.)  645.  Secondly,  the  covenant  of  warranty 
would  not  be  extinguished  by  this  defense.  Thirdly,  the  cove- 
nant itself  operates  as  an  estoppel  to  the  grantor,  and  would 
have  the  effect  to  transfer  to  the  purchaser,  or  his  assigns,  any 
subsequently  acquired  title,  which  should  be  vested  in  the 
grantor.  Fourthly,  by  the  conveyance  all  covenants  running 
with  the  land  are,  ipso  facto,  assigned  to  the  purchaser. 

This  last  reason,  it  is  apparent,  does  not  apply  to  this  case, 
because  the  breach  of  covenant  is  a  consequence  of  the  vendor's 
own  act,  but  it  must  so  frequently  apply  to  cases  that  it  is  de- 
cisive against  the  adoption  of  a  practice  which  would  be  more 
like  an  exception  than  a  general  rule. 

But  independent  of  these  reasons,  the  facts  of  this  case  (ex- 
cluding for  the  present  all  consideration  of  the  matter  of  fraud) 
bring  it  within  the  influence  of  the  decision  made  by  us  in  Dunn 
V.  White  and  McCurdy,  1  Ala.  (N.  S.)  645,  in  which  we  held  that 
a  partial  failure  of  consideration  was  not  an  available  defense  to 
an  action  for  the  piux^hase  money  of  lands  of  which  the  pur- 
chaser retained  the  possession.  It  appears  here  that  the  de- 
fendant purchased  the  lot  in  October,  1836.  The  conveyance 
then  made  transferred  the  possession  to  him  as  absolutely,  ic 
point  of  law,  as  if  he  had  been  invested  by  liveiy  of  seisin : 
Bliss  V.  SmiJh,  1  Ala.  (N.  S.)  274.  This  effect  is  produced  by 
the  operation  of  our  statute,  similar  to  the  English  statute  of 
uses  on  the  conveyance:  Aik.  Dig.  94,  sec.  37.  Under  this  con- 
veyance the  purchaser  was  entitled  to  retain  the  possession  im- 
til  the  forfeiture  of  the  condition  of  the  mortgage,  executed 
previously,  by  Andrews  to  McLoskey.  This  forfeiture  did  not 
take  place  until  Februaiy,  1838,  when  the  second  note  secured 
by  it  was  dishonored;  consequently,  during  the  interval  be- 
tween these  periods,  the  defendant  is  entitled  to  the  usufruU, 
and  can  be  made  responsible  to  no  one  for  rents  or  profits  in  any 
form  of  action:  4  Kent's  Com.  157;  Stanard  v.  Eldridge,  16 
Johns.  254.  If  the  defendant  was  seeking  a  recovery  against 
Andrews  by  an  action  on  the  covenant  of  warranty,  the  measure 
of  damages  would  be  the  price  agreed  to  be  pcdd,  or  actually 
paid,  with  interest  thereon,  from  the  time  at  which  the  defend- 
ant would  legally  be  responsible  to  another  for  mesne  profits. 
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together  iintb  the  cost  of  the  ejectment  suit:  Bennei  v.  Jenkms^ 
18  Johns.  50;  Cardhina  v.  Harris^  9  Id.  324;  Pitcher  v.  Living^ 
sUm,  4  Id.  1  [4  Am.  Dec.  229];  Stoats  v.  Ten  Eyck,  3  Cai. 
Ill  [2  Am.  Dec.  254];  Baldwin  v.  Mwnn,  2  Wend.  399  [20  Am. 
Dec.  627];  Wagers  v.  Schuyler,  1  Id.  553. 

We  have  not  considered  it  important  to  ascertain  the  exact 
period  when  the  lot  was  abandoned  to  McLoskey,  if  indeed  it 
was  so  abandoned,  or  whether  the  defendant  was  authorized  to 
abandon  to  one  claiming  title,  without  suit,  for  the  reason 
(whatever  may  be  the  rights  of  parties  with  reference  to  this 
matter)  that  we  consider  the  sale  and  possession,  under  the  de- 
cree of  foreclosure,  as  equiyalent  to  a  legal  eviction,  it  being  a 
part  of  the  case  that  the  defendant  was  a  party  to  that  suit. 
Nor  is  the  circumstance  that  the  defendant  has  paid  the  other 
two  notes,  if  such  is  the  proper  inference  to  be  drawn  from  the 
fact  that  he  has  them  in  possession,  of  sufficient  importance  to 
introduce  a  modification  of  the  principles  just  ascertained. 

The  true  question,  so  far  as  a  court  of  law  is  concerned,  being 
whether  the  defense  asserted  can  be  sustained  without  overstep- 
ping the  boundary  which  divides  the  jurisdiction  of  law  and 
equity,  and  not  as  to  the  amount  to  be  recovered. 

From  what  has  been  previously  shown,  it  will  be  seen  that  all 
the  consequences  flowing  from  the  conveyance  and  warranty 
will  be  the  same,  whether  the  defense  is  successful  in  whole  or 
only  in  part.  It  is  because  a  court  of  law  can  not  do  complete 
justice  between  the  parties  by  placing  them  in  staiu  quo,  that  this 
defense,  imder  this  aspect,  is  properly  referable  to  equity  juris- 
diction. 

4.  The  question  of  fraud  is  not  entirely  novel  in  this  court,  al- 
though it  never  has  been  presented  in  the  same  imx>osing  manner. 

In  Christian  v.  Scott,  Minor,  364;  S.  C,  again  before  the 
court,  1  Stew.  490  [18  Am.  Dec.  68],  one  of  the  defenses  insisted 
on  was,  that  the  bond,  the  foundation  of  the  action,  was  given 
in  payment  for  land,  to  which  the  vendor  represented  he  had  a 
&ir  title,  and  that  it  was  clear  of  all  incumbrances.  It  was 
shown  that  the  land  was  incumbered  with  a  deed  of  trust,  exe- 
cuted by  the  vendor  to  secure  the  payment  of  a  sum  of  money 
due  from  him,  and  there  was  no  evidence  that  the  purchaser  was 
informed  or  otherwise  knew  of  it.  The  purchaser  had  taken  pos- 
session of  the  land,  and  received  a  conveyance  of  it  from  the 
vendor.  One  of  the  charges  requested  was,  that  although  the 
vendor  had  made  fraudulent  representations  as  to  his  title,  yet 
if  the  purchaser  received  the  possession,  and  carried  the  contract 
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into  execution  by  taking  upon  himself  the  ownership  of  the 
land,  payment  of  the  bond  could  not  be  resisted.  This  court 
reversed  the  judgment  of  the  circuit  court  for  refusing  to  give 
this  charge.  By  this  recital  it  will  be  seen  that  the  case  was 
similar  in  all  respects  to  this,  except  that  here  the  additional 
fact  of  eviction  by  reason  of  the  incumbrance  is  presented. 

Some  expressions  are  used  by  the  learned  judge  who  delivered 
the  opinion  in  the  subsequent  case  of  WUson  v.  Jordan,  3  Stew. 
&  P.  92,  from  which  it  may  be  infezred  that  a  change  of  opinion 
as  to  the  defense  had  obtained  in  the  court  at  that  time;  but 
when  that  case  is  examined  we  fiuii  the  question  of  fraud  was 
not  involved,  either  in  the  pleadings  or  proofs  of  the  cause.  In- 
deed all  inference  of  fraud  is  rebutted  by  the  statement  that  it 
was  not  relied  on  as  a  defense.  Independent  oi  this,  it  can  scarcely 
be  supposed  that  the  case  of  ChruUian  v.  Scotty  which  had  been 
twice  before  the  court,  would  be  overruled  without  any  reference  to 
it.  The  course  of  decision  ever  since  has  been  adverse  to  any  in- 
vestigation of  the  title,  or  of  any  defect  in  the  estate,  when  the 
possession  is  retained  by  the  purchaser,  and  the  contract  is  not 
rescinded:  Wade  v.  EiUoughy  3  Stew.  &  P.  431. 

Even  in  contracts  for  the  acquisition  of  personal  property, 
fraud  has  never  been  admitted  as  a  complete  bar  to  a  suit  for  the 
purchase  money,  unless  the  defendant  has  returned,  or  whenever 
practicable,  offered  to  return,  the  purchased  chattel:  Coznns  v. 
Whiiaker,  3  Stew.  &  P.  322;  Barnes  v.  Bailey  and  JDu  Bard,  2 
Ala.  749,  and  cases  there  cited. 

There  are  many  distinctions  between  the  rules  which  affect  real 
and  personal  estates,  which  are  distinctive  features  of  the  common 
law,  and  their  ramifications  extend  so  far  that  no  one  can  clearlj 
foresee  the  consequences  of  overturning  them.  Among  these, 
not  the  least  important  are  the  different  modes  of  succession 
after  the  death  of  the  last  possessor,  and  the  different  effect  of 
covenants  respecting  each  species  of  estate.  If  the  defense  of 
fraud  was  permitted  in  this  case,  to  avoid  a  recovery  at  law,  there 
is  nothing  in  the  record  to  show  that  the  contract  has  ever  been 
rescinded,  and  therefore  Andrews  hereafter  might  be  liable  to  an 
action  on  his  warranty;  or  in  the  case  of  a  title  subsequently  ac- 
quired by  him,  be  estopped  by  his  covenant  from  asserting  it. 
Many  other  difficulties  may  be  supposed,  which  do  not  indeed 
apply  to  this  particular  case,  as  it  is  presented  on  the  record,  but 
whidx  are  conclusive  against  the  admission  of  this  defense  as  a 
general  rule:  Take  for  instance,  the  case  of  an  eviction  after  the 
receipt  of  large  rents  or  profits,  for  which  the  purchaser  is  not 
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responsible  to  the  evictor;  are  these  to  remain  onaoconnted  for, 
or  must  not  the  defense  be  denied  under  the  influence  of  our 
previous  judgment  in  Dunn  y.  White  and  MbCurdy^  1  Ala.  645  ? 
Again,  a  case  may  be  stated  which  seems  to  furnish  an  abso- 
lute test  of  the  imsoundness  of  this  defense  at  law.  In  the 
event  of  the  death  of  the  purchaser  before  eviction,  and  previous 
to  payment  of  the  purchase  money,  the  estate  would  descend  to 
the  heir,  whilst  the  personal  representative  would  be  answerable 
for  the  debt.  Which  is  entitled,  the  personal  representative  to 
defeat  the  action  against  him  on  the  notes,  or  the  heir  to  his 
action  on  the  covenant  of  warranty  ? 

5.  This  examination  of  principles  and  authorities  leads  us  to 
the  conclusion  that  the  defendant  has  no  available  defense  at 
law:  but  it  is  asked,  whether  it  can  be  supposed  that  he  is  rem- 
ediless, in  a  case  where  injury  is  so  apparent?  We  answer  that 
no  such  consequence  flows  from  the  assertion  of  these  rules. 

Assuming  that  the  warranty  was  entered  into  in  the  most  per- 
fect good  faith,  we  think  relief  must  be  given  in  chancery,  on 
the  ground  of  Andrews'  insolvency,  if  the  present  holders  of 
this  note  are  not  to  be  considered  as  its  bona  fide  holders,  a  mat- 
ter which  we  shall  hereafter  advert  to. 

When  the  defendant  accepted  of  the  covenant  of  warranty,  it 
was  doubtless  considered  as  an  effective  security,  and  if  he  had 
been  evicted  before  the  payment  of  the  purchase  money,  'our  im- 
pressions tend  strongly  to  the  propriety  of  not  permitting  An- 
drews himself,  if  insolvent,  to  receive  that  portion  of  the  pur- 
chase money  which  he  would  be  compelled  to  refund  in  an 
action  on  the  warranty,  though  we  are  aware  of  decisions 
to  the  contrary;  but  however  this  may  be,  his  insolvency  fui^ 
nishes  a  ground  of  equitable  relief,  entirely  within  the  influence 
of  the  case  of  Farr  and  Beck  v.  Reynolds,  3  Ala.  521.  It  is  use- 
less to  pursue  an  insolvent  indorsement,  but  it  is  quite  too  in- 
jurious to  be  allowed  to  pay  him  money  which  he  will  never 
refund. 

6.  As  to  the  defendant's  relief  in  equity,  upon  the  allegation 
of  fraud,  we  think  also  there  is  no  question,  provided  it  is  suffi- 
ciently made  out  by  proof.  Mr.  Sugden  says,  in  his  Treatise  on 
Vendors,  c.  7,  sec.  3,  p.  309,  that  when  a  vendor  gives  a  false  de- 
scription of  the  estate,  the  purchaser  may  at  law  rescind  the 
contract;  but  this  must  be  understood  to  mean  only  those  coses 
where  the  contract  is  executory.  To  this  extent  and  no  further 
do  the  cases  cited  by  him  support  his  text:  Duke  of  Norfolk  v. 
WesUy,  1  Camp.  337;  Fenton  v.  Browne,  14  Ves.  144;  Blank  v. 
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Christer,  1  Salk.  128;*  see  also  Sherwood  v.  Salmon,  2  Day,  128; 
B;  C.  in  equity,  5  Day,  439  [5  Am.  Dec.  167];  CotHnghamy. 
Piff^,  9  Port.  676.« 

That  this  is  Mr.  Sugden's  own  view  of  the  jurisdiction,  is  appar- 
ent, when  he  subsequently  says,  inc.  9,  sec.  6,  p.  564,  "  although 
the  purchase  money  has  been  paid,  and  the  conveyance  is  exe- 
cuted by  all  the  parties,  yet  if  the'  defect  (of  title)  does  not 
appear  on  the  face  of  the  title  deeds,  and  the  vendor  was  aware 
of  the  defect,  and  concealed  it  from  the  purchaser,  or  suppressed 
the  instrument  by  which  the  incumbrance  was  created,  or  on 
the  face  of  which  it  appeared,  he  is  in  eveiy  such  case  guilty  of 
a  fraud,  and  the  purchaser  may  either  bring  an  action  on  the 
case,  or  file  his  bill  in  equiiy  for  relief."  See  also  Brice  v.  Hoi' 
back*  Doug.  654;  Early  v.  Garrett,  9  Bam.  &  Cress.  522.* 

But  the  bill  in  chancery  in  most  cases  will  be  f  oimd  to  be  a 
better  remedy;  it  will  lead  to  a  better  discovery  of  the  conceal- 
ment and  the  circumstances  attending  it,  and  may  in  some  cases 
enable  the  court  to  create  a  trust  in  favor  of  the  injured  pur- 
chaser: 3  Go.  Lit.,  H.,  and  Butler,  note  384  a.  It  is  urged, 
however,  that  there  is  here  no  evidence  of  fraud,  and  that  the 
purchaser  either  knew  or  is  chargeable  with  notice  of  the  incum- 
brance, because  it  was  not  only  registered,  but  was  in  fact  dis- 
closed, when  the  title  was  known  to  come  to  Andrews  from 
McLoricy,  who  would  have  retained  an  equitable  mortgage  so 
long  as  the  purchase  money  was  unpaid  to  him.  It  can  not  be 
denied  that  the  defendant  was  in  error  in  not  making  an  exam- 
ination of  the  register,  and  also  in  not  ascertaining  from  the 
previous  vendor  whether  he  pretended  to  any  lien;  but  this  doea 
not  exculpate  the  vendor. 

7.  In  all  cases  of  purchase  there  is  a  trust  and  confidence  re- 
posed by  the  purchaser  in  the  vendor,  that  the  estate  is  not 
impaired  in  value,  or  incumbered  by  any  act  done  by  him.  In- 
deed, by  offering  to  sell  an  estate,  the  vendor  virtually  represents 
it  as  not  inctmibered  by  himself,  or,  if  incimibered,  he  will  free 
it  before  the  sale  is  executed;  and  if  he  wishes  to  discharge  him- 
self from  the  consequences  of  this  implied  representation,  it  lies 
with  him  to  show  that  the  purchaser  was  informed  or  otherwise 
knew  of  the  incumbrance.  In  the  case  of  Harding  v.  NeUhorpe, 
Nelson,  118,  an  issue  was  directed  to  ascertain  whether  the 
vendor  knew  of  an  incumbrance  charged  on  the  purchased  land, 
but  this  course  of  proceeding  in  that  case,  shows  that  the  ii;!- 

1. ▼.  ChrUiie,  1  Salk.  28  In  note.  8.  Bree  ▼.  BolbtdL 

a.  IHUa  T.  Commgham.  4.  9  Barn,  k  Otmi.  928. 
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cmubrance  must  have  been  created  by  some  other  person  than 
the  vendor.  The  case  of  Cater  v.  Pembroke,  1  Bro.  Ch.  301; 
S.  O.  on  appeal,  2  Id.  281,  also  bears  on  this  point,  and  we 
infer  from  it  the  English  courts  of  chancery  recognize  the  rule 
we  have  just  laid  down. 

8.  There  are  cases  in  which  the  mere  concealment  of  an  in- 
cuinbrance,  created  by  the  grantor,  may  not  be  sufficient  cause 
to  rescind  a  contract,  although  such  a  concealment  certainly  is 
a  breach  of  the  good  faith  which  ought  to  be  observed  in  all 
contracts;  but  these  cases  rest  on  the  principle,  that  no  injury 
has  been  sustained  by  means  of  the  incumbrance.  Of  this  class 
is  Hunt  V.  McConneU^l  Mon.  219,  which  decided  that  the 
omission  of  the  vendor  to  disclose  the  fact  of  an  incumbrance 
created  by  himself,  when  he  is  not  actuated  by  a  fraudulent  in- 
tention, and  when  the  purchaser  sustains  no  injury  from  it,  is 
not  a  sufficient  groimd  to  rescind  the  contract,  provided  the  in- 
cumbrance is  removed  before  the  hearing.  But  it  is  said  the  mat- 
ter would  assume  a  more  imposing  aspect  if  the  incumbrance  had 
proved  injurious  to  the  purchaser.  The  same  doctrine  was 
recognized  in  the  subsequent  case  of  Campbell  v.  WhiUingham, 
5  J.  J.  Marsh.  96  [20  Am.  Dec.  241].  These  cases,  resting  on 
the  principle  we  have  adverted  to,  have  no  tendency  to  restrict 
the  rule  declared  in  the  leading  case  of  Padey  v.  Freeman,  8 
T.  B.  51,  where  it  is  said  that  the  concurrence  of  fraud  and 
injury  is  necessary  to  sustain  an  action  on  the  case  for  a  deceit. 

There  is  no  question  here  as  to  the  injury,  because  the  lot  has 
been  taken  from  the  defendant  in  consequence  of  the  foreclos- 
ure and  sale  under  the  mortgage,  therefore,  if  the  fact  of  the 
existence  of  that  incumbrance  was  unknown  to  him,  he  is  en- 
titled in  our  opinion,  to  a  rescission  of  the  contract,  whether 
there  was  or  was  not  any  fraudulent  intention  on  the  port  of  the 
vendee  to  work  this  injury  to  the  purchaser. 

9.  In  the  case  of  Edwards  v.  McLeay,  Cooper,  308;  S.  C.  on 
appeal,  2  Swans.  287,  the  purchaser  was  held  entitled  to  recover 
the  piutihase  money  with  interest,  from  the  time  when  bo  quitted 
the  valuable  occupation  of  the  land,  together  with  what  he  had 
expended  for  repairs,  etc.  This  seems  to  indicate  that  if  the 
occupation  has  been  of  any  value  to  the  purchaser,  then  the 
vendor,  upon  the  rescission,  would  be  entitled  to  interest  on 
the  puixshase  money,  as  a  remuneration  for  the  occupation  from 
the  time  of  the  purchase  until  the  ofifer  to  rescind  and  until  the 
abandonment.  We  regret  that  we  have  not  had  access  to  the 
report  of  the  case  of  Small  v.  Aiwood,  Young,  408,  and  the  samr 
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case  on  appeal  to  the  house  of  lords,  in  which  we  understand 
all  the  English  cases  ux>on  the  rescission  of  contracts  for  the  par- 
chase  of  real  estate  are  examined;  as  it  would  probably  shed 
much  light  on  this  somewhat  obscure  branch  of  the  science, 
and  especially  upon  the  manner  in  which  courts  of  equity  mete 
out  justice  to  both  the  purchaser  and  vendor. 

10.  Without  the  aid  of  precedent  to  guide  us,  we  can  arnve 
at  no  other  conclusion  than  that  the  purchaser  has  the  right, 
when  an  incumbrance  has  b^en  concealed  from  him,  to  require 
a  prompt  removal  of  it,  and  if  this  is  not  effected,  he  is  entitled 
to  seek  a  rescission  of  the  contract;  and  may  abandon  the  pos- 
session, imless  he  chooses  to  retain  it  for  the  purpose  of  charging 
the  land  with  a  trust  to  reimburse  himself  for  money  paid;  nor 
is  it  under  any  circumstances  essentially  necessary  that  he  should 
abandon  the  occupation,  as  the  only  effect  of  retaining  it  until 
a  decree  of  rescission,  even  in  cases  where  the  occupation  is  of 
any  value,  will  be  to  charge  him  with  the  interest  on  the  purchase 
money.  That  the  land  may  be  made  chargeable  with  such  a 
trust  is  recognized  in  Cater  v.  Pembroke^  1  Bro.  Ch.,  c.  301;  3 
Go.  Lit.,  H.,  and  Butler's  note,  381  a. 

11.  It  has  been  argued  that  the  purchaser  has  no  relief  in  any 
forum  for  the  fraud,  inasmuch  as  he  has  taken  a  covenant  from 
the  vendor,  which  covers  the  precise  injury  sustained.  We  have 
examined  the  case  of  Leonard  v.  PUney,  6  Wend.  30,  where  it  is 
put  with  a  query  whether  an  action  on  the  case  will  lie  where 
the  purchaser  has  accepted  a  deed  without  warranty;  but  inde- 
pendent of  many  cases  in  the  books  to  the  contrary,  we  consider 
the  matter  at  rest  in  this  court,  in  consequence  of  the  judgment 
given  in  Cozzina  v.  WhUdher^  3  Stew.  &  P.  330.  That  was  case 
for  a  deceit  in  the  sale  of  a  })ersonal  chattel,  where  there  also 
was  a  warranty,  but  we  can  perceive  no  satisfactory  reasons  for 
any  distinction  to  be  made  in  the  sale  of  lands.  The  case  of  Cater 
V.  Pembroke^  before  cited,  is  satisfactory  to  show  that  a  court  of 
equity  may  relieve  for  a  fraud  in  the  sale  of  lands,  although 
there  is  also  a  warranty. 

12.  It  has  also  been  strongly  urged  that  this  defense  is  but  an 
attempt  to  procure  relief  from  a  hard  bargain;  that  there  is  noth- 
ing to  show  that  the  defendant  has  paid  the  other  notes  given 
for  the  land,  though  he  has  them  in  his  x>osses8ion;  and  the 
incumbrance  could  and  would  have  been  discharged  if  the  de- 
fendant in  reality  had  paid  any  one  of  the  notes:  it  is  said  fur- 
thermore, that  tiie  defendant  himself  could  have  paid  off  this 
incumbrance,  and  might  have  retained  the  sum  paid  out  of  that 
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due  to  Andrews.  All  these  matters  may  be  as  supposed,  and 
yet  the  right  of  the  defendant  to  relief  is  not  impaired.  When 
the  facts  of  this  case  are  considered  in  the  most  favorable  as- 
pect for  Andrews,  he  was  bound  at  all  hazards  to  prevent  a 
breach  of  his  covenant  of  warranty;  and  if  he  was  sued  for 
that  breach,  he  would  not  be  permitted  to  assert,  or  show,  that 
the  defendant  might  have  avoided  eviction,  either  by  paying  off 
the  incumbrance,  or  by  purchasing  in  an  outstanding  title. 
These  were  privileges  which  the  defendant  might  exercise  if  he 
would,  but  his  omission  furnishes  no  excuse  to  the  vendor.  On 
the  other  hand,  it  will  be  quite  in  time  for  the  plaintiff  to  show 
that  this  defense  is  a  mere  pretense,  and  that  the  defendant  ac- 
quiesced in  the  purchase  after  a  knowledge  of  the  fraud,  and 
until  circumstances  had  rendered  it  desirable  to  avoid  the  pur- 
chase. Equity  requires  diligence  and  promptness  in  urging  a 
rescission  on  the  ground  of  fraud,  and  frequently  presumes  a 
waiver,  or  leaves  the  party  to  his  remedy  at  law:  Hardwick  v. 
Ibrbes,  1  Bibb,  212;  Bobinson  v.  GalbraUh,^  4  Id.  183;  Colyer 
V.  Johnson,  2  Munroe,  16.' 

13.  The  right  of  the  defendant  to  urge  this  defense  against 
the  present  holder  of  the  note  arises  out  of  the  drcumstanoes 
stated  in  the  bill  of  exceptions,  and  these  show  that  no  new 
consideration  was  given  by  the  bank  when  it  acquired  the  prop- 
erty in  the  note,  but  that  it  was  transferred  to  them  as  collateral 
security,  to  secure  a  precedent  debt  due  from  Andrevrs. 

A  decision  on  this  point  is  not  required,  in  consequence  of  the 
conclusions  at  which  we  have  already  come;  but  it  may  be  said 
that  all  the  authorities  concur  in  admitting  this  defense  under 
the  circumstances  shown  in  evidence. 

How  the  law  would  be  if  it  shall  appear  that  the  uote  is  not 
held  merely  as  collateral  security,  but  that  a  new  consideration 
was  given  by  the  discharge  of  other  pax>er,  or  of  other  parties, 
by  the  acceptance  of  this  note  previous  to  its  maturity,  and 
without  notice,  are  matters  which  ^e  decline  now  to  consider, 
and  we  only  advert  to  them  to  show  that  these  questions  are  not 
involved  in  this  case  as  presented. 

14.  One  other  question  remains  to  be  considered.  It  is  said 
the  second  and  fourth  pleas  are  supported  by  the  evidence,  and 
therefore  it  is  insisted  that  the  charge  should  have  been  given, 
whatever  may  be  our  opinion  upon  the  abstract  merits  of  these 
pleas.  From  what  has  been  said,  it  will  be  seen  the  second  plea 
is  not  in  fact  sustained,  because  it  asserts  that  the  defendant  never 

1.  BobiMion  ▼.  GiOtrdk.  2.  2  Hon.  (Kj.)  16. 
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had  pcMBsessioD  of  the  lot;  but  the  fourth  plea  is  sustained  by  the 
proof  in  eyeiy  allegation.  Neither  of  these  pleas  presents  any 
legal  defense,  according  to  the  principles  we  have  declared. 

We  do  not  question  the  right  of  the  defendant,  even  under 
such  a  state  of  defective  pleading,  to  require  the  court  to  in- 
struct the  jury  to  find  a  verdict  on  the  proper  issue  sustained  by 
his  proof,  because,  in  that  event,  the  plaintiff  would  be  placed 
in  a  condition  to  extricate  himself  from  the  vicious  plea  by  a 
motion  to  enter  a  judgment  non  obstante  veredicto:  Steph.  on  PL 
129,  and  cases  there  cited.  The  defendant  did  not  pursue  this 
course,  but  asked  a  charge  which,  if  given,  would  have  led  to  a 
general  verdict,  and  the  plaintiff  would,  in  that  case,  have  been 
remediless  (as  under  the  issue  of  non  assumpfnt),  the  reason  on 
which  the  verdict  was  founded  could  not  have  been  ascertained. 

We  wish  our  decision  on  this  point  to  be  understood  as  re- 
stricted to  the  precise  case  which  appears,  for  if  a  general  chaige 
is  asked  when  all  the  pleas  are  good,  we  can  not  see  clearly,  how 
either  party  can  be  prejudiced. 

We  can  not  perceive  that  the  defendant  has  been  injured  by 
the  refusal  to  give  the  charge  requested,  or  by  that  actually 
given,  therefore  the  judgment  of  the  county  court  is  aflBrmed. 

Equitt  will  BEScncD  a  Ck)NTRACT  FOB  TAB  PuBOHASB  OF  Lands  that  hat 
been  obtained  through  fraud,  though  the  vendee  might  have  resort  at  law  to 
the  covenants  of  warranty  contained  in  his  deed:  Parham  v.  Bandolpk,  35 
Am.  Dec.  403.  In  that  case  it  is  also  decided  that,  though  the  state  of  the 
title  to  an  estate  appear  from  the  records,  a  misrepresentation  of  the  veadofy 
with  respect  thereto,  will  nevertheless  be  fraudulent. 

Inadequact  of  Ck>NsiDEBATioN,  WHEN  A  Defenss  to  a  suit  foT  specifio 
performance:  Seymour  v.  Ddancey,  15  Am.  Dec  303,  note. 

Specifio  Perfobmancb  of  an  Aqhbement  fob  the  Sale  of  Lauds  will  not 
'  be  enforced,  where  subsequent  to  the  time  that  it  is  entered  into,  incum- 
brances are  created  upon  the  land:   Withers  v.  Baird,  32  Am.  Dec  754. 

Failubb  of  Title  to  Land  Sold,  where  there  is  neither  fraud  nor  wai> 
ranty,  furnishes  no  ground  for  equitable  relief  against  a  contract  for  the  pay- 
ment of  the  purchase  money:  Barkhamsted  v.  Ccue,  13  Am.  Dec  92;  Dorsef 
V.  Jackman,  7  Id.  611.  It  is  also  true,  that  though  there  are  covenants  of 
warranty,  a  failure  of  title  will  not  constitute  a  defense  to  an  action  for  the 
purchase  money:  AbboU  v.  Alien,  7  Id.  554  and  note;  see  also  Larkim  v.  Bank 
qf  Monigameriff  83  Id.  324. 
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Gbeog  v.  Gbawford. 

[4  AliABAMA,  180.] 

Aanov  won  Nok-psbformancb  of  Dutt  can  be  sustained  only  by  the  per^ 
son  to  whom  the  duty  was  doe. 

DSFSNDANT  IN  AN  EXECUTION  CAN  NOT  SUSTAIN  AN  AOTION  against  a  HUUN 

shal  or  sheriff  for  failure  to  levy  the  writ  on  the  property  of  a  oo-defend- 
ant,  although  as  between  the  co-defendants  the  latter  was  principal  and 
the  former  surety. 

Case,  by  Gregg  against  Crawford.  The  latter  being  United 
States  marshal,  and  having  in  his  hands  a  writ  in  favor  of  one 
Bobertaille  and  against  Gregg,  Botts,  and  Scull,  returned  that 
no  property  of  the  two  last  named  cotdd  be  f oimd.  This  writ 
had  been  stayed  as  to  Gregg,  who  claimed  to  be  security  for 
Botts.  The  first  three  counts  alleged  this  return  of  nulla  bona, 
and  that  it  was  false,  etc.  The  fourth  and  fifth  counts  stated 
that  an  alias  fi.  fa,  issued;  that  Gregg  pointed  out  property  of 
Botts,  and  demanded  defendant  to  levy  on  it,  and  that  defend- 
ant refused,  and  thereby  plaintiff  was  compelled  to  pay  the 
judgment.  The  sixth  count  showed  that  after  the  issue  of  the 
first  execution,  the  defendant  receiyed  aji.  fa.  in  favor  of  Ham- 
ilton and  Cole  and  against  Botts  only,  and  that  defendant  levied 
upon  property  and  gave  precedence  to  this  last  writ,  etc.  De* 
muner  to  complaint  filed  and  sustained. 

Lesesne,  for  the  plaintiff  in  error. 

Campbell,  for  the  defendant  in  error. 

GtiLDTHWATTB,  J.  The  plaintiff's  claim  to  Tm^inf^in  his  suit  is^ 
presented  in  three  aspects  in  his  declaration:  1.  He  assumes 
that  it  was  the  defendant's  duty  to  have  levied  the  execution 
upon  the  property  of  Botts  and  Scull,  notwithstanding  the  stay 
which  was  allowed  to  the  plaintiff  by  the  creditor;  2.  He  insists 
that  the  defendant  should  not  have  given  the  preference  to  the 
junior  execution  of  Hamilton  &  Cole  against  Botts;  3.  He 
claims  that  the  defendant  was  bound,  after  notice  that  th& 
plaintiff  was  securily  for  Botts,  to  proceed  and  levy  on  his  prop- 
erty. In  each  of  these  aspects  the  action  is  founded  on  the 
omission  of  the  defendant  to  perform  a  duty  supposed  to  be 
imposed  on  him  by  his  office — ^but  in  the  two  first,  this  duty  is 
evidently  due  to  the  creditor,  and  in  the  last,  if  due  at  all,  is  so 
to  the  plaintiff.  With  respect  to  aU  duties  imposed  by  law,  or 
by  contract,  it  is  perhaps  the  universal  rule  that  the  action  can 
only  be  sustained  for  the  omission  to  perform  the  dufy,  by  him 
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to  whom  it  is  due.  This  will  be  evident  when  it  is  considered 
that  no  other  person  can  waive  its  performance,  or  release  the 
damages  which  are  consequent  upon  the  non-performance. 

It  can  not  for  a  moment  be  supposed  that  Bobertaille,  the 
creditor,  might  not  have  directed  the  defendant  to  return  the 
execution  in  the  manner  which  he  did,  without  affecting  his 
rights  against  the  plaintiff,  and  if  he  had  thus  directed,  the 
plaintiff  would  have  no  pretense  of  a  claim  against  the  mi^raliftl 
This  then  is  conclusive  to  show  that  the  plaintiff  had  no  rights 
which  could  be  affected  by  the  action  of  the  defendant  with  re- 
spect to  the  first  execution. 

The  case  which  is  referred  to,  of  Whitaker  v.  Sumner,  7  Pick. 
551  [19  Am.  Dec.  298],  does  not,  so  far  as  we  can  understand 
it,  give  the  least  support  to  the  present  action.  There  the  de- 
fendant had  two  executions  in  favor  of  several  plaintiffs,  and 
his  duty  to  each  was  so  to  act  as  to  satisfy  both,  if  practicable, 
and  for  willful,  or  even  negligent,  omission  to  perform  this  duty, 
he  was  liable  to  an  action.  But  veiy  different  from  this  is  the 
case  of  an  officer  who  has  but  one  execution,  for  in  that  event 
he  owes  no  obligation  to  any  person  except  the  creditor  and  the 
debtor. 

This  conclusion  shows  that  no  cause  of  action  is  contained  in 
the  first  three  and  the  sixth  counts. 

2.  The  fourth  and  fifth  counts  proceed  upon  the  idea  that  the 
defendant  owed  a  duty  to  the  plaintiff,  under  the  circumstances 
disclosed.  This  duty,  if  it  exists,  arises  out  of  one  of  our  stat- 
utes, which  is  in  these  terms: 

**  When  an  execution  may  issue  against  any  principal  and 
security  on  any  bill,  bond,  note,  or  other  instrument,  the  sheriff 
or  other  officer  shall  levy  on  the  property  of  the  principal  first, 
if  he  has  any  property  in  the  county  where  the  security  resides: 
Provided,  the  security  make  oath  before  some  justice  of  the 
peace  that  he  is  security  on  the  said  bond,  bill,  note,  or  other 
instrument,  which  affidavit  shall  be  filed  by  the  sheriff  or  other 
officer  with  the  execution:"  Dig.  164,  sec.  24. 

Whatever  duties  this  statute  may  impose  upon  the  marshal, 
it  is  clear  that  none  are  due  imtil  the  affidavit  is  made  in  the 
manner  required  by  its  terms.  There  is  no  averment  in  either 
one  of  the  counts  that  such  an  affidavit  was  made  and  notified 
to  the  defendant,  and  without  such  an  averment  there  is  no  snf* 
ficient  cause  of  action  disclosed. 

The  judgment  of  the  drcuit  court  is  affirmed. 
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Chilton  &  Fbioe  v.  Robbins^  Faznteb  Sd  Go, 

(4  AT.AIIAMA,  228.] 

SuBBTT  FuLLT  INDEMNIFIED  BY  THE  PRINCIPAL  DEBTOR,  is  not  released  by 
an  extension  of  time  given  the  latter. 

Assumpsit  on  a  promissoiy  note  made  by  Chilton  &  Price  to 
Bobbins,  Pajnter  &  Co.  The  makers  showed  that  they  were 
sureties  of  one  Pearson,  with  whom  the  payees  had  made  a  valid 
agreement  to  give  him  a  year's  extension  of  time  after  the  note 
fell  due.  The  payees  showed  that  the  sureties  had  obtained 
from  Pearson  a  deed  of  trust  of  property  ample  to  save  them 
from  loss  arising  out  of  the  suretyship.  The  court  charged  the 
jury,  that  owing  to  this  iudemniiy  held  by  the  sureties,  they  were 
not  released  by  the  extension  of  time  given  their  principal. 
Judgment  for  the  payees  of  the  note.  Chilton  &  Price  prose- 
cuted a  writ  of  error. 

Chiliany  for  the  plaiutiffs  in  error. 

Walker  and  Bice,  for  the  defendants  in  error. 

Obmokd,  J.  The  plaintiffs  in  error  were  doubtless  discharged 
by  the  time  given  the  principal  debtor  by  the  defendants  in 
error,  without  their  consent,  unless  the  fact  that  they  are  fully 
indemnified  by  the  principal  debtor  wiU  prevent  their  availing 
themselves  of  it,  and  in  our  opinion  it  must  have  that  effect. 

The  taking  by  the  sureties  of  a  deed  of  trust  or  mortgage  from 
the  principal  debtor  to  secure  them  against  liability,  and  ample 
for  that  purpose,  is  in  effect  an  appropriation  by  them  of  that 
portion  of  the  effects  of  the  principal  to  the  payment  of  this 
debt,  and  they  will  not  therefore  be  permitted  to  urge  that  they 
are  not  responsible.  The  cases  cited  by  the  counsel  for  the  de- 
fendant in  error,  that  the  taking  by  an  indorser  of  an  assignment 
of  the  effects  of  the  maker  as  indemnity  against  loss  upon  the 
indorsement,  is  a  waiver  of  demand  and  notice,  or  an  admission 
of  notice,  are  in  principle  quite  analogous  to  this  case.  The 
case  of  Moore  v.  Paine,  12  Wend.  123,  is  in  point.  There  the 
sureties  were  discharged  by  the  act  of  the  creditor,  but  being 
fully  indemnified  by  the  debtor,  were  held  liable  to  the  creditor. 
The  court  say:  "  The  discharge  of  Freer  (the  debtor)  could  in 
no  possible  way  interfere  with  their  rights  or  liabilities  so  long 
as  they  held  in  their  hands  a  complete  indemnity  against  the 
bond,  and  he  is  not  accountable  to  them  if  they  are  obliged  to 
pay  it." 

The  same  principle  was  affirmed  in  the  case  of  Bradford  v. 
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Hubbard^  8  Mass.  155.'  An  accommodation  indorser,  who  was 
fully  indemnified  by  the  drawer,  sued  the  acceptor  of  a  bill  of 
exchange,  the  bill  haying  been  accepted  for  the  accommodation 
of  the  drawer.  The  court  recognized  the  principle,  that  an  ac- 
commodation acceptor  was  responsible  to  a  bona  fide  holder  of  a 
bill,  although  he  knew  the  acceptance  was  for  the  accommodation 
of  the  drawer;  but  the  court  refused  to  permit  him  to  recover 
of  the  acceptor,  on  the  ground  that  he  was  fully  iudemnified. 
The  language  of  the  court  is:  "  We  consider  the  appropriation 
of  the  proceeds  of  the  effects  of  John  B.  Bradford  (the  drawer), 
to  the  payment  of  the  plaintiff  as  indorser  of  this  bill,  in  the  same 
light  as  if  the  money  was  in  his  own  hands.  It  is  so  appropriated 
by  the  assignment,  and  the  money  is  at  the  command  of  the 
plaintiff  whenever  he  chooses  to  receive  it." 

These  cases  are  decisive  of  the  principle  contended  for  by  the 
defendants  in  error,  and  as  they  command  oxa  approbation,  the 
judgment  of  the  court  below  must  be  affirmed. 


Tbaksveb  to  an  Indobssr  by  the  maker  of  a  note  of  property  mffioMDl 
to  protect  him  from  any  Ices  in  conseqnenoe  of  the  indorsement,  will  dispeoM 
with  the  necessity  of  notice  to  him:  Stephenson  v.  Prmro9e,  33  Am.  Deo.  28L 


Mead  et  al.  v.  Figh  &  Blue. 

[4  Alabama,  279.] 
Relief  tbom  a  Fobthcomino  Bond  can  not  be  Obtaikbd  on  the  ground 
that  the  levy  therein  recited  is  fictitious. 

Bnx  in  equity  charging  that  the  complainants  are  sureties  on 
a  delivery  bond  which  recites  a  levy  on  a  slave,  and  that  such 
levy  vras  a  fiction,  that  the  defendant  in  execution  owned  no 
«uch  slave,  that  the  bond  had  been  returned  forfeited,  and  that 
the  defendant  in  execution  had  become  insolvent.  It  appeared 
that  the  complainant  Figh  knew  that  the  levy  was  fictitious  when 
he  signed  the  bond.  The  chancellor  declared  the  bond  void, 
and  enjoined  its  enforcement.  Defendants  prosecuted  their 
writ  of  error. 

Ooldthwaite,  for  the  plaintiffs  in  error. 

WUliamSy  for  the  defendants  in  error 

Osmond,  J.  The  complainants  were  sureties  to  a  deliyeiy  bond, 
which  being  returned  forfeited,  and  execution  having  issued 

1.  8  Pick.  165. 
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thereon,  they  seek  to  avoid  the  bond  on  the  ground  that  the 
levy  was  fiotitious,  there  being  no  such  slave  in  existence  as  the 
one  described  in  the  bond  as  having  been  levied  on  by  the  sheriff 
to  satisfy  Mead's  execution.  The  chancellor  considered  the  re- 
turn of  the  sheriff  that  he  had  levied  on  a  slave  which  had  no 
existence,  as  false  and  fraudulent,  and  that  the  forthcoming 
bond  based  on  such  a  false  levy  was  at  least  voidable. 

We  are  not  able  to  perceive  the  difference  between  a  levy  on 
the  property  of  a  stranger  to  the  execution,  or  on  property  in 
which  the  defendant  in  execution  has  no  interest,  and  a  fictitious 
levy.  In  Syme  v.  Montague,  4  Har.  &  M.  180,  it  was  held  that  the 
sureties  to  a  forthcoming  bond  could  not  be  relieved  in  equiiy 
on  the  ground  that  the  defendant  in  execution  was  not  the  owner 
of  the  property  levied  on.  The  same  principle  was  affirmed  at 
the  last  term  of  this  court  in  the  case  of  Jemison  v.  Cozzens,^  3 
Ala.  636,  where  we  held,  that  equity  could  not  relieve  a  surety 
to  a  forthcoming  bond  which  had  been  returned  forfeited,  on 
the  ground  that  the  slaves  there  levied  on  were  the  separate 
property  of  the  wife  of  the  defendant  in  execution. 

If  it  could  be  shown  that  the  defendant  in  execution  had  no 
titie  to  the  property  levied  on,  and  therefore  his  sureties  should 
be  relieved  against  the  penalty  of  the  bond,  no  reason  is  per- 
ceived why  they  should  not  be  relieved  pro  tanto,  if  the  property 
was  not  of  value  sufficient  to  satisfy  the  execution,  and  yet  it  is 
most  obvious  such  an  inquiry  would  not  be  permitted.  If  it  be 
conceded  that  a  fictitious  levy,  like  the  present,  is  false  and 
fraudulent,  we  are  unable  to  see  how  the  plaintiff  in  execution, 
who  is  no  party  to  it,  can  be  affected  by  it. 

The  law  gives  the  defendant  the  right  to  suspend  the  coUec* 
tion  of  the  money  upon  his  doing  certain  acts,  and  it  could  not 
be  tolerated  that  he  should  be  permitted  afterwards  to  say  that 
these  acts  are  not  binding  on  him,  because  they  assert  a  false- 
hood. His  sureties  can  be  in  no  better  condition  than  he  is, 
they  are  not  only  guarantors  for  the  performance  of  the  act  he 
undertakes  to  perform,  but  must  also  be  considered  as  sponsors 
for  the  truth  of  his  declarations  that  such  act  may  be  performed. 

We  are,  therefore,  of  opinion,  that  according  to  well-estab- 
lished principles,  as  well  as  on  grounds  of  public  policy,  the 
complainants  are  not  entitied  to  the  relief  sought  by  the  bill. 
The  decree  of  the  chancellor,  therefore,  perpetuating  the  injunc- 
tion prayed  for  in  the  bill  is  reversed,  and  this  court,  proceeding 

1.  J§mii9»  ▼.  Ooami, 
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to  lender  such  decree  as  the  chancellor  should  have  rendered, 
hereby  orders  and  decrees,  that  the  bill  be  dismissed. 

FoBTHOOMivo  Bond  can  not  be  Atoidsd  bt  Showiko  that  there  wai 
no  original  jndgment  to  support  the  ezeoation  nnder  which  the  property  wii 
levied  upon,  for  the  release  whereof  the  bond  was  given:  Bank  nf  United 
StaUs  V.  Pattan,  35  Am.  Dec  428. 


Payne  v.  Mayob  and  Aldebmen  of  Mobile. 

14  At,aB4Ma,  883.] 
A88IONMENT   OF  A  DeBT  TO  BbOOMB    DuS  ON  THE  GOMPUETIOX  of  a  job  Ol 

work,  or  at  the  expiration  of  a  term  of  servioe,  is  valid,  and  a  garnish* 
ment  thereafter  made  is  ineffectuaL 

AOOKPTAKOK   BT  THB    PaTOR    OF  AN    ASSIGNMENT    OF  A   ClaOC  is  mUMCea- 

sary. 
If  Answer  of  Gaknishsb  Shows  that  a  Thibd  Person  Claims  the 
debt  or  some  interest  therein,  such  third  person  should  be  cited  to  appear. 

Pbooess  of  garnishment  was  sued  out  against  the  defendant 
and  a  debtor  of  Boiling.  Defendant's  answer  stated  that  before 
garnishment  served,  the  mayor  had  accepted  an  assignment 
made  by  Boiling  in  favor  of  Gwathmey,  for  fiye  hundred  dol- 
lars, the  amount  of  Boiling's  compensation  as  one  of  the  cit^ 
assessors,  and  that  the  amount  had  since  been  paid.  Judgment 
in  faTor  of  the  ciiy.  , 

Leseme^  for  the  plaintiff  in  error. 

Stewarty  for  the  defendant  in  error. 

Obmond,  J.  Neither  of  the  objections  taken  to  this  judgment 
can  avail.  If  no  debt  existed  at  the  time  this  garnishment  was 
sued  out,  the  interest  of  which  could  be  transferred  by  Boiling  to 
another,  the  objection  would  be  equally  fatal  to  the  garnish- 
ment, which  will  not  lie  upon  a  possibility  or  contingency,  but 
only  upon  a  debt  then  due  or  to  fall  due:  Planters*  and  Mer- 
chants^ Bank  y.  AndrewB^  8  Port.  404.  The  contract  of  the  cor^ 
poration  with  Boiling,  was  to  pay  him  five  hundred  dollars  for 
his  assessment  of  the  taxable  property  of  a  portion  of  the  city, 
and  although  performance  of  the  service  was  a  condition  prece- 
dent to  his  right  to  the  money,  we  can  not  perceive  how  this 
can  affect  his  right  to  transfer  his  interest  before  the  services 
were  rendered. 

It  is  quite  unimportant  whether  the  mayor  had  the  power  of 
binding  the  corporation  by  accepting  the  order,  or  not,  as  it  is 
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very  dear  that  his  refusal  to  accept  would  not  have  affected  the 
light  of  Owathmej  to  the  money,  which  did  not  depend  on  any 
act  of  the  corporation,  and  was  only  necessary  to  enable  him  to 
sue  in  his  own  name. 

Upon  this  garnishment  the  only  question  was,  whether  Boil- 
ing had  any  right  to  this  money  when  the  garnishment  was 
sued  out,  which,  as  the  answer  of  the  corporation  disclosed,  was 
claimed  by  another,  he  should  haye  been  cited  under  the  recent 
statute  of  the  state,  passed  in  1840,  to  contest  his  right  with  the 
plaintiff  in  attachment. 

Let  the  judgment  be  affirmed. 

Kecessitt  of  Consent  of  the  Patob  to  the  aasignment  of  a  chose  in  ao- 
tion  is  necessary  only  where  the  assignment  is  of  a  part  of  the  demand  against 
him:  Oib&an  v.  Cooke,  32  Am.  Deo.  104,  and  note. 


( 


Gazzam  et  al.  v.  Poyntz  et  al. 

[4  AT.ABAMA.  374.] 

AmoKMSNT— Debtor  mat  Contet  ms  Pbofsbtt  in  Trust  to  pay  hk 
creditors  in  full  or  m  nneqnal  portions,  provided  he  relinquishes  all  con- 
trol over  it,  stipnlates  for  no  benefit  for  himself  or  family,  and  fairly  ap> 
propriates  it  to  the  payment  of  his  debts. 

Ak  Assignment  for  the  Benefit  of  Creditors  is  Invalib  if  it  give  the 
trustees  power,  from  time  to  time,  to  vary  and  depart  from  the  order  o9 
settlement,  and  to  pay  in  fuU  or  in  ]mrt,  by  compromise  or  otherwise, 
the  debts  of  the  assignor,  because  it  permits  him  to  set  his  creditors  at 
defiance,  and  compels  them  to  bid  against  one  another  for  the  favor  of 
being  paid  their  debts  or  a  part  thereof. 

Bill  to  set  aside  an  assignment  made  by  A.  H.  Gazzam.  The 
complainants  were  bis  judgment  creditors.  The  clauses  in  the 
assignment,  on  wbicb  the  action  of  the  court  was  based,  suffi- 
ciently appear  in  the  opinion.  The  chancellor  decreed  in  favor 
of  complainants.     The  defendants  prosecuted  their  writ  of  error. 

Dunn  and  Lesesne,  and  Dargan,  for  the  plaintiffs  in  error. 

Campbelly  for  the  defendants  in  error. 

Osmond,  J.  In  the  case  of  Ashurst  y.  Mdrtin^  9  Port.  566,  we 
sustained  an  assignment  made  by  one  in  failing  circumstances, 
by  the  terms  of.  which  a  release  was  exacted  from  all  creditors 
who  came  in  under  the  deed  within  a  time  stipulated.  That 
decision  was  reluctantly  made,  under  the  influence  of  a  former 
decision  of  this  court,  which  had  been  long  acquiesced  in,  but 
we  then  avowed  our  determination  not  to  go  beyond  the  letter 
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of  that  case.  It  was  then  considered  as  settled  law,  ''that  a 
4ebtor  may  convey  his  property  in  trust  to  pay  one  or  more 
creditors  in  full,  or  to  pay  his  creditors  in  unequal  portions, 
provided  he  relinquishes  all  control  over  it,  and  stipulates  for 
no  pecimiary  benefit  to  himself,  but  fairly  and  bona  fide  appro- 
priates it  to  the  payment  of  his  debts."  Such  is  still  our  opin- 
ion, and  to  that  test  we  will  subject  the  assignment  in  this  case. 

The  parties  having  gone  to  trial  on  bill  and  answer  by  consent, 
the  latter,  according  to  the  rule  adopted  by  this  court  for  the 
regulation  of  proceedings  in  the  courts  of  chanceiy,  must  be 
<;onsidered  as  true  in  all  its  parts;  and  as  the  answers  of  both  de- 
fendants deny  all  intentional  fraud,  and  insist  that  those  por- 
tions of  the  deed  of  assignment  now  objected  to  were  introduced 
in  it  for  the  sole  pi^rpose  of  enabling  the  trustee,  by  a  judicious 
sale  of  the  property,  to  pay  all  the  creditors,  the  question  is  one 
of  dry  law,  upon  the  construction  of  the  deed. 

The  property  conveyed  by  the  deed  consists  of  choses  in 
action  and  other  personal  property,  lands  in  the  city  of  Mobile, 
and  a  large  amount  of  land  situated  in  other  counties,  which 
was  wild  or  unimproved,  and  which  the  trustee  was  authorized 
with  all  speed,  convenient  and  compatible  with  the  interest  of 
all  parties  beneficially  interested  therein,  to  sell,  dispose  of,  and 
oonvey,  at  such  prices  and  on  such  terms  or  conditions  as  he 
should  deem  expedient,  and  with  the  proceeds  and  the  debts  col- 
lected, after  paying  expenses,  etc.,  to  discharge  the  debts  enu- 
merated in  schedule  B ,  in  the  precise  order  in  which  they  are  there 
enumerated,  giving  to  the  trustee  a  discretion  to  depart  from 
the  order  of  enumeration,  ''if  by  such  departure  any  compro- 
mise or  settlement  may  be  effected  advantageously  to  the  interest 
of  the  party  of  the  first  part  and  his  creditors. "  The  second  class 
of  creditors,  enumerated  in  schedule  C,  are  to  be  x>aid  pari  passu; 
and  lastly,  all  other  legal  demands.  The  power  of  the  trustee 
is  finally  stated  thus:  "  And  further,  that  the  said  party  of  the 
second  part  may  from  time  to  time,  and  whenever  it  shall  be  for 
the  mutual  interest  of  the  several  parties  beneficially  interested 
herein,  depart  from  the  order  of  payment  hereinbefore  ap- 
pointed and  directed,  by  settling  in  full,  or  in  part,  by  compro- 
mise or  otherwise,  any  of  the  debts  or  liabilities  specified  in  the 
schedule  hereto  annexed,  or  for  which  I  am  legally  liable  and 
ohargeable." 

We  are  of  opinion  with  the  chancellor,  that  this  deed  oan  not 
be  supported — ^that  there  is  an  intent  apparent  on  its  face,  that 
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ifc  was  made  with  the  design  to  hinder  and  delay  creditors  in  the 
collection  of  their  debts. 

A  deed  of  assignment,  to  be  valid,  must  distinctly  declare  the 
nses;  and  one  reserving  to  the  grantor  the  right  to  declare  them 
subsequently,  would  be  void.  The  reason  of  this  is  apparent. 
Whilst  the  debtor  retains  his  pn^rty  in  his  hands,  subject  to 
the  legal  pursuit  of  his  creditors,  he  may  compound  with  them 
and  obtain  an  abatement  of  their  claims.  The  parties  meet  on 
equal  ground,  and  the  creditor  may  either  assent  to  the  debtor's 
proposition  or  take  his  chance  by  suit.  But  if  the  debtor  could, 
by  an  assignment,  place  his  property  beyond  the  reach  of  his 
creditors,  by  suit,  and  be  at  the  ^ame  time  permitted  to  compro- 
mise with  them,  or  offer  terms  of  compromise,  the  odds  would 
be  fearfully  in  his  favor.  The  making  of  an  assignment  with 
preferences,  is  an  admission  on  the  part  of  the  debtor,  of  in- 
ability to  pay  all  his  debts,  or  at  least  renders  such  payment 
doubtful;  and  those  who  are  placed  in  the  class  of  those  who  are 
to  be  i>aid  pari  paasu^  the  true  meaning  of  which  generally 
proves  to  be  not  to  be  i>aid  at  all,  naturally  feel  alarmed  for  the 
fiafety  of  their  debts,  and  if  the  debtor  through  his  trustee, 
who  is  a  person  usually  not  very  hostile  to  his  interests,  can 
appeal  to  their  fears,  and  offer  them  the  certainty  of  receiving  a 
portion  of  their  debt,  instead  of  the  doubtful  provision  made  for 
them  in  the  deed  for  any  portion  of  it,  he  would  be  enabled  to 
exercise  a  control  over  them  which  few  could  resist.  Even  the 
preference  given  to  some  of  the  creditors  would  be  an  illusion, 
and  they  would  be  merely  placed  on  the  preferred  list  to  hold 
out  inducements  to  those  whose  chance  of  payment,  from  the 
position  assigned  them,  being  doubtful,  if  not  desperate,  to 
abate  something  of  their  demands,  and  thus  make  it,  in  the  lan- 
guage of  ihe  deed,  '*  advantageous  to  the  interest  of  the  party 
of  the  first  part  and  his  creditors,  that  a  compromise  or  settle- 
ment should  be  effected."  Such  a  provision,  if  tolerated,  would 
onable  a  debtor  to  set  his  creditors  at  defiance,  and  compel  them 
to  bid  against  each  other  for  his  favors,  and  would  be  virtually 
vesting  him  with  powers  which  no  one  would  suppose  he  could 
in  terms  reserve  to  himself  in  the  deed  of  assignment. 

In  the  impressive  language  of  Judge  Gaston,  in  Hdffner  v. 
Irwin,  1  Ired.  490: ''  It  is  enough,  perhaps  more  than  enough, 
for  human  infirmity,  that  the  debtor  shall  be  allowed,  under 
these  distressing  circumstances,  to  select,  according  to  his  un-* 
Imbed  judgment,  among  his  creditors  for  those  who  merit  a 
preference,  and  to  make  a  simple  and  unconditional  appropriation 
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of  his  property  to  the  payment  of  their  claims.  But  to  allow  him 
to  negotiate  for  terms  with  them — ^to  seek  out  those  who  will  be 
most  favorable  to  him,  either  in  the  way  of  profit  or  commerce, 
direct  or  indirect — to  stipulate  openly  or  covertly  with  regard  to 
the  property  conveyed,  other  than  its  appropriation  to  the  pur- 
poses of  the  conveyance — would  be  injurious  to  the  best  inter- 
ests of  the  commimity." 

In  the  case  of  Bamum  v.  Hempstead,  7  Paige,  568,  which  was 
an  assignment  by  a  debtor  giving  preference  to  some  of  his 
creditors,  but  giving  to  the  trustee  a  discretion  to  discharge  cer- 
tain claims  against  the  assignor  in  preference  to  the  preferred 
debts.  The  chancellor  held  that  this  provision  rendei:ed  the 
deed  void,  upon  the  ground  that  an  assignment  which  places 
any  of  the  creditors  in  the  power  of  the  debtor,  or  his  assignee, 
must  have  the  effect  to  delay  or  hinder  creditors  in  the  collec- 
tion of  their  debts.  See  also  the  opinion  of  Mr.  J.  Sutherland, 
m  Grover  v.  Wakeman,  11  Wend.  208  [25  Am.  Dec.  624J. 

We  have  been  referred  particularly  to  the  case  of  De  Forest  v. 
Bacon,  2  Conn.  633,  as  supporting  the  view  taken  by  the  coun- 
sel for  the  plaintiff  in  error.  By  the  deed  in  that  case,  the 
trustees  were  empowered  to  continue  a  manufactory  till  certain 
raw  materials  were  worked  up,  and  to  purchase  any  necessary 
articles  for  that  purpose.  The  court  held  this  provision  did  not 
per  se  render  the  conveyance  void.  We  are  not  now  called  on 
to  say  what  discretion  maybe  vested  in  the  trustee  in  the  use  or 
sale  of  the  property— our  concern  at  this  time  is  with  the  avails 
of  the  property  when  sold,  and  whether  the  trustee  can  be  in- 
vested with  a  discretionary  power  over  it.  So  in  the  case  of  Ash- 
urst  V.  Martin,  9  Port.  576,  we  held  that  it  did  not  invalidate 
the  deed  because  the  trustee  was  invested  with  a  discretionaiy 
power  as  to  the  mode  and  manner  of  settling  the  trust  property. 
But  that  question  is  totally  distinct  from  the  present  inquiry. 

As  stated  in  the  preceding  part  of  this  opinion,  an  assign- 
ment by  a  debtor  can  only  be  sustained  where  the  property 
conveyed  by  the  deed  is,  by  its  terms,  fairly  and  bona  fide  de- 
voted to  the  payment  of  the  creditors,  without  stipulating  for 
any  benefit  to  the  debtor,  and  where  the  equitable  interest  of 
the  creditors  are  fixed  and  determined  by  the  assignment  itself. 
We  have  attempted  to  show  that  the  assignment  in  this  case  is 
not  of  that  character.  In  its  results,  so  far  is  it  from  devoting 
the  assigned  property  to  the  payment  of  the  creditors,  and  cre- 
ating in  their  favor  direct  and  absolute  equitable  interests,  that 
no  certain  interests  vest  in  any  creditor;  but  eveiything  as  ift 
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regards  priority  of  payment  is  referred  to  the  discretion  of  the 
trustee,  who  is  distinctly  admonished  in  the  deed  itself  to  have 
regard  in  his  settlements  and  compromises  to  the  interest  of 
"  the  party  of  the  first  part."  Such  a  conveyance  is  in  open 
hostility  with  the  statute  of  frauds;  its  direct  and  necessary 
tendency  is  to  hinder  and  delay  creditors  of  their  just  and  law- 
ful actions,  and  is  therefore  fraudulent  and  Toid — ^the  intention 
being  apparent  in  the  deed  itself. 

We  are  fully  satisfied  that  the  conclusion  here  attained,  is  in 
accordance  with  established  principle,  as  ascertained  by  the  ad- 
judged cases,  and  that  the  decision  is  demanded  by  the  best 
interests  of  the  community. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Ant  Attempt  at  Control  bt  thb  Dkbtob  over  any  of  his  effidots  will 
render  an  assignment  for  benefit  of  creditors  that  he  may  have  made,  void. 
Thns,  though  the  validity  of  an  assignment,  which  exacts  a  release  from 
creditors,  is  in  general  supported,  it  is  made  a  condition  to  its  validity  thai 
it  be  an  assignment  of  the  debtor's  entire  property:  SJnpwUh  v.  Cunningham^ 
81  Am.  Dec  642  and  note,  in  which  other  cases  are  cited;  see  also  Oraoes  v. 
Roff,  33  Id.  568. 


FO0TEB  V.  MaBE. 

[4  Af«AlUMA,  402.] 

OwNXR  OF  Frbshold  MAT  AoKBE  THAT  A  FiXTnitB  shall  be  severed  from 
the  freehold  and  belong  to  another,  and  after  such  agreement  the  fixture 
is  deemed  personal  property. 

House  which  ths  Owner  of  Land  Agrees  shall  Belong  to  Another 
is  subject  to  execution  against  the  latter. 

Sheriff's  Sale  is  not  Void  because  the  Propertt  Sold  was  not  Pre- 
sent. The  sale  may  be  set  aside  on  that  ground;  but,  if  not  set  aside, 
is  valid. 

Detinue  by  Mabe  against  Foster.  One  Qoarles  made  an 
agreement  to  purchase  a  lot  of  Alexander,  and  erected  a  house 
and  other  improvements  thereon.  About  January  1,  1841,  it 
was  Agreed  between  Quarles  and  Alexander  that  the  former  was 
to  give  up  his  contract  of  purchase,  but  was  to  retain  the  house 
and  do  as  he  pleased  with  it.  On  January  20, 1841,  Foster 
bought  the  house  of  Quarles.  But  as  early  as  September  25, 
1840,  an  execution  against  Quarles  had  been  put  in  the  sherifTs 
hands,  and  on  Januaiy  22, 1841,  it  was  levied  on  the  house.  A 
sale  of  this  house  under  this  writ  was  made  February  8,  1841, 
to  Mabe.    The  sale  was  made  about  three  fourths  of  a  mile 
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from  the  house.  After  the  sale,  Foster  took  the  lumber  out  of 
which  the  house  had  been  built.  The  court  instructed  the  jui/ 
in  favor  of  Mabe.     Foster  prosecuted  a  writ  of  error. 

JoneSy  for  the  plaintiff  in  error. 

Clark,  for  the  defendant  in  error. 

GoLDTHWATTE,  J.  The  validiiy  of  the  sheriff's  sale,  through 
which  the  plaintiff  in  the  court  below  deriyed  his  title  to  the 
lumber  sued  for,  is  denied;  and  one  of  the  objections  to  it  is» 
that  the  house  was  not  a  chattel  subject  to  execution. 

As  between  Alexander,  the  owner  of  the  fee,  and  Quarles,  who 
was  in  possession  under  him  as  a  purchaser,  no  question  arises^ 
for  both  of  them  have  treated  the  house  as  mere  personal 
property.  We  must  then  consider  whether  their  action  in 
this  respect  has  the  effect  to  determine  the  character  of  the  house 
as  real  or  personal  estate.  It  is  said  that  the  law  by  which  a 
trade  tenant  is  permitted  to  have  an  interest  in  fixtures  erected 
by  him  and  attached  to  the  freehold,  is  an  exception  to  the  gen- 
eral  law,  which  courts  have  always,  since  the  case  of  Eltoea  v. 
Maw,  3  East,  38,  refused  to  extend  beyond  that  class  of  tenants; 
but  this,  we  apprehend,  is  not  the  precise  question  in  this  case, 
which  is  rather  whether  the  owner  of  the  fee  can  so  deal  with  a 
fixture  as  to  divest  it  of  its  character  of  real  estate. 

The  first  case  bearing  on  this  point,  which  is  found  in  tb^ 
books,  is  in  1  Ld.  Eaym.  182,  where  Treby,  Chief  Justice,  said  tb 
question  arose  before  him,  whether  the  sale  of  lumber  growin^^ 
upon  land,  ought  to  be  in  writing  under  the  statute  of  frauds^ 
or  might  be  by  parol.  And  he  was  of  opinion,  and  so  ruled, 
that  it  might  be  by  parol,  because  it  is  but  a  bare  chattel.  So 
likewise  com,  or  other  crops,  growing  or  sown  on  the  grounds, 
which  go  to  the  executor,  may  be  sold  under  sl  fieri  facias:  Dal- 
ton,  556,  cited  in  Wats,  on  Sher.  130.  In  these  cases  it  is  evi- 
dent that  the  thing  sold,  or  subject  to  execution,  is  attached  to, 
and  if  the  question  arose  between  a  vendor  and  vendee,  would 
be  considered  as  a  part  of  the  freehold,  and  pass  with  it;  but  in 
the  first  case  put,  of  the  timber,  the  act  of  the  party  had  refer- 
ence to  its  severance  from  the  land;  and  in  the  last,  of  the  grow- 
ing crops,  this  same  consequence  was  in  view  from  the  time  of 
planting.  In  both  the  intention  of  severance  determines  the 
character  of  the  thing.  The. same  idea  is  very  fully  illustrated 
by  some  of  the  decisions  under  the  statute  of  frauds  in  those 
cases,  where  the  question,  whether  an  interest  in  lands  has  been 
sold  so  as  to  require  the  sale  to  be  evidenced  by  writing. 
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Tlie  sale  of  a  growing  crop  was  formerly  considered  in  Eng- 
land as  conveying  an  interest  in  the  soil  by  which  it  was  to  be 
nurtured  and  matured :  Crosby  v.  Wadswarihy  6  East,  602 ;  Emmer- 
son  T.  Hedis,  2  Taunt.  38.  But  when  the  crop  has  ceased  to 
grow,  and  is  at  maturity,  a  different  rule  is  supposed  to  goTem: 
Parker  t.  Staniland,  11  East,  362.  And  in  this  last  cited  case 
the  true  rule  is  adverted  to,  though  not  distinctly  set  out — ^that 
an  immediate  severance  from  the  land  of  the  article  grown  waa 
in  contemplation  of  the  parties. 

The  sale  by  a  landlord  to  his  tenant  of  fixtures  attached  to 
the  estate,  and  vice  versa^  has  never  been  considered  as  within 
the  statute.  HaOen  v.  Bender,^  3  Tyr.  959,  cited  Gib.  on 
Fizt.  48.  And  it  is  evident  that  these  decisions  could  never 
have  been  regarded  as  correct  in  principle  upon  any  other 
grotmd  than  that  the  fixtures,  by  the  agreement  of  the  parties, 
were  treated  as  chattels,  with  a  view  to  an  ultimate  severance 
from  the  freehold.  Many  other  decisions,  analogous  in  princi- 
ple, it  is  supposed,  might  be  found  in  the  English  reports,  but 
these  are  amply  sufficient  to  show,  that  where  a  matter  con- 
nected with  the  freehold  is  a  personal  chattel  when  severed,  it 
may  be  treated  as  such  whenever  either  the  law  or  the  agreement 
of  the  parties  contemplate  an  actual  severance.  A  case  more 
strongly  illustrative  of  the  rule  than  any  of  the  English  decis- 
ions, is  Bostwick  V.  Leachy  3  Day,  476,  where  an  agreement  to 
purchase  the  millstones,  running  gear,  and  other  fixtures,  then 
attached  to  a  mill,  was  considered  as  an  agreement  for  the  sale  of 
chattels,  and  therefore  not  within  the  statute.  It  is  there  said: 
"When  there  is  a  sale  of  property  which  would  pass  by  a  deed 
of  land  as  such,  without  any  other  description,  if  it  can  be  sep- 
arated from  the  freehold,  and  by  the  contract  is  to  be  so  sepa- 
rated, such  contract  is  not  within  the  statute." 

Such  are  the  contracts  for  the  purchase  of  gravel,  stone,  tim- 
ber, trees,  and  the  boards  and  bricks  of  houses,  to  be  pulled 
down  and  carried  away. 

In  the  case  before  us,  it  is  not  expressly  stated  that  Quarles 
was  to  remove  the  house  immediately  after  the  purchase  (for 
such  we  consider  it)  from  Alexander;  but  the  inference  is  war- 
ranted that  a  removal  within  a  convenient  time  was  contemplated 
by  both  parties.  The  moment  that  Alexander  consented  that 
Quarles  should  do  as  he  pleased  with  it,  the  house  became  a 
personal  chattel,  and  was  consequently  subject  to  levy  and  sale 
as  the  proi>eriy  of  Quarles,  under  the  execution  of  Hines. 

1.  Ballm  T.  Brntdtr. 
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2.  The  other  question  is  one  of  less  difficnliy,  and  is  in  some 
degree  within  the  influence  of  preTious  decisions  of  this  court 
It  is  supposed  the  sale  was  void  because  the  property  was  not 
present  at  the  time  and  place  of  sale.  Nothing  is  more  dear  than 
the  duty  of  the  sheriff  to  have  the  property  present  at  the  time 
and  place  of  sale;  and  the  reason  is  obvious — he  is  directed  to 
sell  the  property  at  public  vendue,  and  to  be  sold  well,  it  should 
be  exhibited;  but  this  is  a  matter  which  concerns  no  one  but  the 
defendant  in  execution,  or  possibly  some  other  execution  cred- 
itor.  And  the  first,  and  probably  the  other  likewise,  may  set 
aside  an  irregular  sale  on  timely  application  to  the  court  from 
which  the  execution  issued,  as  was  done  in  the  case  of  The 
M(Me  Cotton  Press  v.  Moore  and  Mdgee,  9  Port.  696.  The 
course  of  proceeding  there  indicated  is  sufficient  to  preserve 
the  rights  of  the  parties  from  invasion  by  an  irregular  sale. 
The  case  of  Brown  v.  Lipscomb^  Id.  472,  establishes  that  when 
property  is  sold  by  a  trustee,  which  is  held  adversely  at  the 
time  of  sale,  nothing  passes  to  the  purchaser,  because  in  such  a 
case,  the  attempt  to  sell  is  against  public  policy,  as  a  right  of 
action  only  is  then  vested  in  the  trustee.  In  other  respects, 
this  case  sustains  the  doctrine  that  a  stranger,  or  one  claiming 
by  a  title  subordinate  to  the  trustee,  can  not  avail  himself  of 
an  irregularity  in  the  sale.  The  case  of  Ware  v.  Bradford^  3 
Ala.  676  [36  Am.  Dec.  4^],  determines  that  the  defendant  in 
execution  can  not  collaterally  impeach  the  regularity  of  a  sher- 
iff's deed  of  land.  The  sam«  was  held  as  to  personal  property 
in  Foumier  v.  Curry ^^  at  this  term.  These  cases  are  considered 
as  conclusive  of  the  present  case  on  this  point;  and  we  may  fur- 
ther add,  that  there  is  no  reason  applicable  to  sales  of  real  es- 
state,  which  will  not  apply  with  the  same  force  to  sales  of  per- 
sonal chattels,  except  only  where  there  is  an  adverse  possession, 
which  does  not  affect  the  former,  but  will  avoid  the  latter. 

By  the  levy  the  sheriff  had  obtained  all  the  possession  he  could 
without  removing  the  house,  and  we  must  presimie,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  that  he  invested  Mabe 
vrith  it.  This  made  the  title  of  the  latter  complete  against  eveiy 
one  claiming  under  the  defendant  in  execution,  until  the  sale 
was  set  aside  by  the  court  from  which  the  execution  issued. 

We  have  omitted  all  examination  of  the  authorities  cited  from 

New  York  to  show  that  a  sale  of  this  description  is  void,  because, 

if  such  is  the  law  in  that  state,  it  could  have  no  influence  to 

change  our  decision,  for  the  reason  that  our  own  system  must 
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gOTom,  and  harmony  ought  to  prevail  between  the  decisions  ap- 
plicable to  real  and  those  of  personal  estate.  \ 

Our  conclusion  is,  that  there  is  no  error;  and  the  judgment  is 
therefore  affirmed. 

Building  Erected  on  Another's  Lands,  with  his  consent,  belongs  to  the 
pei'son  who  erected  it,  and  not  to  the  owner  of  the  land:  RusatU  v.  Richards^ 
26  Am.  Dec.  532,  and  note  539,  in  which  oases  in  this  series  and  elsewhere  to 
the  same  effect  are  collected. 


WooDWAED  V.  Habbin. 

[4  ATJtB4MA,  684.] 

Amendment  of  Sheriff's  Return  so  as  to  Show  no  Propebtt  Found 
may  be  made,  and  when  made  relates  back  to  the  time  when  the  process 
was  returned,  and  anthorizes  proceedings  against  indorsees  onder  the 
statnte  of  Alabama. 

There  is  no  Presumption  that  a  Sheriff  Returned  a  Writ  at  any 
time  prior  to  the  date  when  the  law  required  him  to  do  so. 

The  General  Issue  is  Sufficient  in  an  Action  bt  an  Indorsee  against 
on  indorser  to  put  in  issue  the  allegation  that  execution  had  been  re> 
turned,  no  property  found  before  the  suit  was  commenced.  A  plea  in 
abatement  is  not  required  in  such  case. 

AssuMPSTT  against  Woodward  as  indorser  of  a  promissoiy  note 
made  by  Ewing  to  Woodward.  Judgment  had  been  recovered 
against  Ewing  in  1837.  In  October,  1837,  execution  issued  to 
the  she  liff.  He  returned  it  nutia  bona.  Long  after  the  commence- 
ment cf  tl*is  suit  he  amended  the  return  so  as  to  read,  "  no  prop- 
erty found. "  At  the  trial,  the  defendant  demurred  to  the  eyidenoe, 
because  the  return  did  not  show  '*  no  property  found"  when  the 
suit  was  commenced,  and  because  the  execution  was  returnable 
on  the  first  Monday  after  the  fourth  in  March,  1838,  and  the 
return  does  not  show  that  it  was  made  before  that  day,  while  the 
present  action  was  brought  eight  days  before  the  time  at  which 
the  writ  was  required  to  be  returned.  The  demurrer  to  the  evi- 
dence was  overruled,  and  judgment  given  for  plaintiff.  Defend- 
ant sued  out  a  writ  of  error. 

W.  P.  Chilton  and  Stone,  for  the  plaintiflf  in  error. 

Moody  and  Storrs,  for  the  defendant  in  error. 

CoLLiEB,  C.  J.  By  the  second  section  of  the  act  of  1828, 
"  defining  the  liability  of  indorsers,  and  for  other  purposes,''  as 
explained  by  the  act  of  1829,  it  is  enacted,  that  where  any  con- 
tract in  writing,  for  the  payment  of  money,  etc.,  save  Imd  ex- 
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oept  ^ich  as  is  goTemed  by  the  law  merchant,  shall  be  assigned,, 
suit  thereon  shall  be  brought  to  the  first  court  of  the  county 
where  the  maker  resides,  to  which  the  writ  can  properly  be 
made  returnable.  And  further,  that  when  a  judgment  shall  be 
recovered  on  any  assigned  or  indorsed  note,  etc.,  and  a  writ  of 
fieri  facias  shall  be  returned  by  the  proper  officer,  "  no  property 
found,"  the  assignee  or  indorsee  may  commence  his  action  against 
the  assignor  or  indorser,  on  the  assignment  or  indorsement,  and 
the  return  on  the  fieri  faciaa  shall  be  sufficient  evidence  of  the 
insolvency  of  the  maker,  etc.,  to  authorize  a  recovery  against 
him:  Aik.  Dig.  830. 

It  is  argued  for  the  plaintiff  in  error,  that  although,  in  ordi- 
naiy  cases,  it  is  competent  for  a  sheriff  to  amend  his  return  upon 
process,  so  as  to  make  it  speak  the  truth,  and  his  return,  when 
amended,  may  relate  back  to  the  time  when  it  should  have  been 
made,  yet  the  amendment  in  the  present  case  can  not  have  a 
retrospective  relationship,  because  the  statute  makes  the  return 
of  ''no  property  found"  a  prerequisite  to  the  liability  of  the 
indorser.  This  argument  can  not  be  maintained.  "  Such  a  re> 
turn  is  required  by  the  statute  as  a  means  of  proving  the  in- 
ability of  the  maker  to  pay  the  paper  indorsed,  and  when  made 
is  conclusive  to  that  point;  but  it  is  not  less  amendable  nuno 
pro  tunCf  than  is  the  return  of  a  sheriff  to  original  or  final  pro- 
cess." That  the  latter  may  be  amended,  even  after  judgment 
rendered  and  a  writ  of  error  sued  out,  has  been  repeatedly  ad- 
judged; and  when  thus  amended,  the  proceedings  are  legalized 
by  relation. 

In  order  to  charge  special  bail  by  scire  faciaSy  the  law  requires 
that  a  capias  ad  satisfaciendum  shall  be  issued  on  the  judgment 
recovered  against  the  principal  and  returned  non  est  inventuMt 
yet  it  has  been  held  that  a  sheriff  who  had  the  ca,  sa,  in  hia 
bands  before  the  issuance  of  the  sci.  fa, ,  and  returned  it  to  the 
proper  depository,  might  after  the  latter  writ  had  issued,  indorse 
thereon  his  return  of  non  est  inventus.  Such  was  the  decision 
in  Mahurin  v.  BrackeU,  5  N.  H.  9.  In  that  case  the  court  say: 
*'  It  has  been  argued  on  the  part  of  the  defendant  in  this  case^ 
that  the  omission  to  make  the  return  of  non  est  inventus,  dis- 
charged the  bail,  because  his  liability  depended  upon  such  a 
return.  But  the  liability  of  bail  is  founded  not  upon  the  return, 
but  upon  the  breach  of  a  contract,  that  the  principal  shall  not 
avoid.  It  is  true  that  bail  can  not  be  charged  without  such  a 
return,  but  this  is  because  the  statute  has  made  a  return  the  ad- 
missible evidence  of  the  avoidance.    The  omission  to  make  the 
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xetom,  then,  in  this  case,  left  no  defect  in  the  essential  grounds 
of  the  liability  of  the  bail,  but  a  defect  in  the  proof.  And  we 
think  the  officer  was  properly  permitted  in  the  court  below,  to 
supply  this  defect,  by  an  amendment  of  his  return."  A  similar 
decision  has  been  made  in  Kentucky:  MaJUyne,  Chiles  db  Go,  v. 
Samvel,  3  A.  E.  Marsh.  350  [13  Am.  Dec.  172].  There  the  court 
say:  '*  The  amendment  made,  must,  we  think,  have  relation  to 
the  time  when  the  process  was  returned."  These  cases  are 
strikingly  analogous  in  principle  to  the  one  at  bar,  and  are  sus- 
tained by  reasoning  so  cogent  as  to  relieve  us  from  a  further 
examination  of  the  first  point  in  the  cause.  See  also  Smilh  t. 
Daniel's  Ex'rs,  3  Mur.  128. 

2.  By  a  statute  of  this  state,  it  is  made  the  duty  of  sherifb 
"  to  return  all  writs  and  executions  to  the  clerk's  office  from 
which  they  shall  issue,  at  least  three  days  preyiously  to  the  term 
of  the  court,  to  which  they  shall  be  returnable:"  Aik.  Dig.  279. 
Under  this  act,  it  has  been  held,  that  altliough  a  sheriff  is  not 
bound  to  return  an  execution  at  a  day  earlier  than  it  directs,  yet 
he  may  at  any  time  after  its  receipt  return  '*  no  property  found," 
and  that  such  return  will  be  evidence  for  an  indorsee  in  a^ 
action  against  an  indorser:  Beese  v.  White,  at  last  term. 

Neither  the  first  nor  amended  return  of  the  sheriff  of 
Lowndes  shows  on  what  day  the  execution  was  returned,  and  no 
extrinsic  proof  was  adduced  to  this  point.  The  evidence  adduced 
at  the  trial  on  the  part  of  the  plaintiff  was  demurred  to,  and  the 
court  were  authorized  to. make  every  presumption  against  the 
party  demurring,  which  a  jury  could  legitimately  have  made. 

It  is  clear  from  the  evidence  in  this  cause,  compared  with  the 
date  of  the  writ,  that  the  present  action  was  brought  at  least 
eight  days  previous  to  the  term  when  the  execution  against 
Ewing  was  returnable.  The  natural  inference  from  this  state  ot 
fact,  and  the  only  one  which  it  seems  to  us  could  have  been 
fairly  made  by  the  jury,  is,  that  the  sheriff  of  Lowndes  returned 
the  execution  at  the  time  he  was  required  by  law  to  do  so. 
Such  a  return  would  be  most  usual  and  regular,  and  one  made 
on  an  earlier  day  would  have  been  made  on  the  sheriff's  respon- 
sibility,  and  might  possibly  subject  him  to  damages;  especially 
if  it  should  appear  that  the  defendant  in  execution  had  property 
in  his  possession  between  the  time  of  such  return  and  the  reg- 
ular return  day. 

The  reasonable  inference,  from  the  want  of  precise  proof  on 
this  point,  being  such  as  we  have  stated,  notwithstanding  the 
defendant  admitted  by  his  demurrer,  not  only  the  facts  proved^ 
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but-  all  fair  and  legitimate  deductions  from  them,  he  can  not  be 
held  to  have  admitted  a  fact  not  proTcd,  and  which  can  not  be 
legitimately  deduced  from  the  evidence. 

But  it  was  argued  for  the  defendant  in  error,  that  the  pleas  on 
which  issues  were  submitted  to  the  jury  being  in  bar,  an  objec- 
tion that  the  suit  was  brought  before  the  return  of  the  execu- 
tion could  not  have  been  entertained — ^had  the  plaintiff  in 
error  desired  to  object,  that  the  action  was  prematurely 
brought,  he  should  have  pleaded  in  abatement.  To  sustain  this 
argument,  the  case  of  Jones  v.  Yarborowgh^^  at  this  term,  has 
been  cited.  That  was  an  action  of  assumpsit  on  a  promissory 
note,  to  which  the  defendant,  among  other  pleas  in  bar, 
pleaded  the  general  issue.  The  writ  bore  test  a  few  days  pre- 
vious to  the  maturity  of  the  note,  but  the  declaration  correctiy 
described  the  note,  and  it  was  only  by  a  reference  to  the  writ 
that  the  objection  was  discovered.  We  held,  that  the  defendant 
having  pleaded  in  bar  of  the  cause  of  action  alleged  in  the  dec- 
laration, his  pleas  would  not  allow  him  to  defeat  a  recovery  by 
showing  that  the  suit  was  brought  before  the  cause  of  action 
accrued,  that  the  pleas  admitted  the  regularity  of  the  proceed- 
ings. In  the  case  at  bar,  the  declaration  necessarily  puts  in 
issue  the  issuance  and  return  of  the  execution  against  the  maker 
of  the  note,  before  the  commencement  of  the  action.  Proof  of 
that  fact  was  indispensable  to  the  plaintiff's  right  of  recovery 
under  the  state  of  the  pleadings,  which  expressly  nega- 
tived it.  The  case  cited  then,  is  unlike  the  present,  both 
in  its  facts  and  the  principle  on  which  it  rests,  and  the  argu- 
ment attempted  to  be  supported  by  it  can  not  be  maintained. 

There  being,  then,  an  entire  absence  of  proof  to  show  that 
the  execution  against  the  maker  of  the  note  was  returned  be- 
fore this  suit  was  brought,  or  anything  in  the  record  to  warrant 
such  a  conclusion,  the  demurrer  to  the  evidence  should  have 
been  sustained  by  the  circuit  court.  The  consequence  is,  its 
judgment  is  reversed  and  the  cause  remanded. 

Amsmdmbnt  of  Sheriff's  Rbtubn  relates  back  to  the  time  of  the  orighiil 
retom:  McUone  v.  Samuel,  13  Ani.  Deo.  172  and  note,  in  which  the  sobjeet  ol 
amendments  to  returns  is  examined. 

— — —  • 
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Satbe  v.  Craig. 

[4  AMXAJfAM,  10.] 

OoTSNAKTS  ASB  INDEPENDENT,  if  by  their  temiB  the  time  of  perfomuuiM 
of  one  is  so  fixed,  that  it  is  to  happen,  or  may  happen,  before  the  perfonn* 
anoe  of  the  other.  Thos  if  a  day  oertain  is  fixed  for  the  payment  of  money, 
bat  no  day  is  mentioned  for  the  execotion  of  the  oonveyaaoe  of  which  it  is 
the  consideration,  an  action  may  be  maintained  for  the  money,  though 
the  deed  has  not  been  executed,  and  though  there  has  been  a  demand 
made  for  it. 

Where  a  Covenant  goes  only  to  a  part  of  the  consideration  of  anothet 
covenant,  and  its  non-performance  may  be  paid  for  in  damages,  the  Utter 
covenant  is  independent  thereof,  and  an  action  may  be  maintained  thereon 
without  averring  performance  of  the  first. 

GovENAirr.  An  agreement  under  seal,  entered  into  between  the 
parties  to  this  action  on  the  twentj-first  of  September,  1839, 
witnessed  that  Sayre  thereby  sold  and  agreed  to  convey  to  Craig, 
by  deed,  with  general  warranty,  a  certain  tract  of  land  for  thir- 
teen thousand  nine  hundred  and  forty-seven  dollars  and  thirty- 
six  cents,  whereof  eight  thousand  nine  hundred  and  forty-seven 
dollars  and  thirty-six  cents  was  to  become  due  and  payable  in 
March,  1846,  and  the  balance  in  Februaiy,  1841.  The  agree- 
ment further  provided  that  to  secure  these  payments  Craig 
should  deliver  to  Sayre  bills  of  exchange  drawn  by  James 
Erwin  upon  Craig  and  accepted  by  him.  The  declaration  al- 
leged that  Sayre  had  always  been  willing  and  ready  to  convey, 
and  that  he  had  put  Craig  in  possession.  The  breach  alleged 
was  the  non-payment  of  the  first  installment  of  the  purchase 
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money  when  it  became  due.  Defendant  aTerred  that  before 
the  first  instaUment  of  fiie  purchase  money  became  due, 
phdntiff  accept<ed  from  him  a  payment  on  account  thereof; 
that  at  the  time  that  he  made  this  part  payment  he  pre- 
sented to  Sayre  a  set  of  bills  of  exchange,  for  the  remaining 
balance  of  the  installment  of  the  kind  provided  for  in  the 
agreement,  and  also  a  set  of  bills  for  the  amount  of  the  last 
installment,  and  that  at  the  time  that  he  presented  these 
bills  to  Sayre,  he  made  a  request  upon  him,  that  he  perform  his 
part  of  the  covenant  by  the  execution  of  a  conveyance,  which 
request  was  refused  by  Sayre.  Defendant  averred  his  willing- 
ness to  pay  the  amount  due  upon  the  execution  by  Sayre  of  the 
deed.  Plaintiff  demurred  to  this  plea.  This  demurrer  was 
overruled,  and  judgment  below  was  given  for  defendants 

Pike,  for  the  plaintiff. 

Ashley  and  Wathvns,  contra. 

By  Court,  Laot,  J.  The  question  here  to  be  decided  turns 
upon  the  proper  construction  to  be  put  upon  the  covenants  or 
promises  of  the  respective  parties  to  the  contract  in  this  suit. 
It  is  evident,  if  the  covenants  are  dependent,  that  the  declara- 
tion is  bad;  and  if  independent,  that  it  is  good,  and  the 
breaches  well  assigned.  It  is  true,  as  contended,  that  there 
is  a  strong  inclination  of  the  courts,  in  modem  cases,  to  favor 
the  doctrine  of  dependent  covenants,  such  construction  being 
obviously  most  just,  and  tending  to  prevent  a  multiplidtj 
of  suits.  Still,  where  the  parties  by  the  nature  and  terms  of 
their  contract,  clearly  show  that  each  intended  to  look  to  his  own 
part  of  the  agreement,  and  to  rely  upon  the  remedy  it  afforded, 
in  such  cases  the  performance  of  the  covenant  of  the  one  has 
no  reference  to  that  of  the  other;  and  hence  the  courts  are  not 
at  liberty,  upon  such  mutual  agreements,  to  make  one  depend 
upon  the  other,  buithey  are  bound  to  construe  them  separately 
and  independent  of  each  other.  The  rules  upon  this  subject 
are  accurately  stated  by  Sergeant  Williams,  in  his  learned  note 
to  the  case  of  Pordage  v.  Cole,  1  Saund.  319,  in  which  the  Eng- 
lish authorities  are  collated  and  reviewed.  "If,"  says  he,  "a 
day  be  appointed  for  payment  in  full  or  in  part,  or  for  doing 
any  other  act,  and  the  day  is  to  happen  before  the  thing  which  is 
the  consideration  of  the  money,  or  the  act  which  is  to  be  per- 
formed, an  action  will  lie  for  the  money,  or  for  not  doing  such 
other  act  before  performance;  for  in  such  case  it  appears  that 
the  party  relied  upon  his  remedy,  and  did  not  intend  to  make 
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the  performance  a  condition  precedent.  And  so  it  is  where  no 
time  is  fixed  for  the  performance  of  that  which  is  the  considera- 
tion of  the  money  or  other  act:  Dyer,  76,  a,  in  margin;  Thorpe 
V.  Thorpe,  1  Salk.  171;  S.  C,  1  Ld.  Raym.  666;  1  Lutw.  260. 
And  this  was  the  groimd  upon  which  the  judgment  in  that  case 
rests,  for  the  money  was  to  be  paid  in  that  case  upon  a  giTen 
<tay,  which  might  happen  before  the  lands  were  or  could  be  con- 
Teyed.  Another  rule  laid  down  is,  that  where  a  covenant  goes 
to  only  a  part  of  the  consideration,  and  a  breach  of  such  coto- 
nant  may  be  had  in  damages,  it  is  an  independent  imdertaMng, 
And  an  action  may  be  maintained  for  a  breach  of  the  covenant, 
without  averring  performance.  And  in  support  of  this  rule,  it 
is  decided  in  the  court  of  king's  bench,  East,  17  Gteo,  HI,, 
Boone  v.  -E^e,*  that  where  a  party  conveyed  an  equity  of  redemp- 
tion to  a  plantation,  together  with  a  stock  of  negroes  upon  it, 
in  consideration  of  a  given  sum  and  an  annuity  for  life,  and 
^covenanted  that  he  had  good  title,  the  breach  assigned  was,  the 
non-payment  of  the  annuity,  and  the  plea  denied  that  he  was 
possessed  of  a  valid  title  to  the  slaves,  and  so  had  no  authority 
to  convey.  The  plea  was  adjudged  bad,  and  the  court  added,  if 
the  plea  were  allowed,  then  that  a  failure  of  any  part  of  the  consid- 
eration would  defeat  the  action:  Campbell  v.  Jones,  6  T.  R.  670. 
The  reason  given  for  the  decision  is,  that  where  a  person  has 
received  a  part  of  the  consideration  for  which  he  entered  into  the 
iigreement,  it  would  be  unjust  that,  because  he  had  not  the 
whole,  he  should  be  permitted  to  enjoy  the  part  he  had  without 
paying  for  it.  The  same  doctrine  is  fully  recognized  in  all  the 
American  authorities  upon  the  point.  And  the  reason  that 
mutual  promises  will  bear  an  action  without  an  allegation  of 
j)erformance,  is,  that  the  law  binds  every  man  to  perform  his 
<sontract  according  to  its  true  intent  and  effect.  He  makes  his 
bargain,  and  relies  upon  the  other's  covenant  for  performance. 
In  such  case,  it  needs  no  averment  of  performance  on  either 
side  to  maintain  the  action.  But  if  it  appear  that  either 
party  was  to  have  the  thing  done  before  performance  on  the 
other  part,  then  performance,  or  a  readiness  to  perform,  must 
be  averred.  In  Jones  v.  Barkley,  Doug.  684,  Lord  Mansfield 
remarks  that  the  dependence  or  independence  of  covenants  was 
to  be  collected  from  the  evident  sense  and  meaning  of  the  par- 
ties, however  transposed  they  might  be  in  the  deed.  Their 
precedency  must  depend  upon  the  order  of  time  in  which  the 
intent  of  the  transaction  required  their  performance:  Gunning^ 

1.  1 H.  Bl.  273.  n. 
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ham  V  MorreU,  10  Johns.  204  [6  Am.  Deo.  232];  Bobb  v.  ManU 
gomerj,  20  Id.  15. 

The  same  doctrine  is  established  in  Oardinier  t.  Ousan,^  15 
Mass.  501.  The  application  of  these  principles  to  the  case  now 
under  consideration,  proves  condusively  that  the  mutoal  cov- 
enants of  the  respective  parties  are  independent  undertakings, 
and  therefore  there  was  no  necessity  to  aver,  in  the  declaration, 
performance  or  readiness  to  perform. 

Sayre  sold  and  agreed  to  convey  to  Craig,  by  deed,  with  general 
warranty,  a  tract  of  land  described  in  the  covenant;  and  in  con- 
sideration of  this  sale,  Craig  bound  himself  to  pay  the  purchase 
money  in  two  different  installments,  the  first  to  become  due  in 
March,  1840,  and  the  second  in  February,  1841;  and  to  secure 
these  payments,  he  was  to  deliver  to  Sayre  bills  of  exchange,  to 
be  drawn  by  Erwin  and  accepted  by  himself,  payable  in  New 
Orleans.  Possession  was  to  be  delivered  to  Craig  ui>on  the  first 
of  January,  1840;  and  the  contract  was  entered  into  on  the 
twenty-first  of  September,  1839.  From  these  facts,  it  is  per- 
fectly evident  that  Sayre  had  a  right  to  demand  the  bills  upon 
the  execution  of  the  contract,  and  that  Craig  had  an  equal 
simultaneous  right  to  demand  a  conveyance.  The  right  of 
neither  depended  upon  the  performance  of  a  condition  prece- 
dent. Craig  agreed  to  accept  and  take  Sayre's  covenant  title; 
and  Sayre  was  bound  to  convey  and  look  to  Craig's  personal 
obligation  alone  for  the  purchase  money,  and  to  accept  the  bills 
of  exchange,  if  tendered  in  conformity  with  the  agreement  to 
secure  the  payment  of  the  purchase  money.  Their  covenants 
were  independent  of  each  other,  and  each  relied  upon  his  own 
part  of  the  agreement  for  their  performance,  and  the  respective 
obligations  were  due  presently,  and  attached  immediately  upon 
the  execution  of  the  deed. 

By  the  terms  of  the  contract,  the  money  was  to  be  jMud  upon 
a  day  certain,  which  was  to  happen  or  might  happen  before 
making  the  conveyance,  and  part  of  the  consideration  was  exe- 
cuted by  delivering  possession;  and  both  these  facts  bring  the 
agreement  within  the  operation  of  the  rules  above  stated.  The 
same  principle  holds  good  where  a  day  certain  is  fixed  for  the 
payment,  and  no  day  certain  fixed  for  the  performance,  which  is 
exactly  the  case  in  the  present  instance.  And  so  the  point  was 
determined  in  Cunningham  v.  MorreU,  10  Johns.  204  [6  Am.  Dec 
232],  and  in  Ihorp  v.  Thorp,  12  Mod.  455. 

If  these  positions  be  true,  then  it  follows  that  the  declaration 

1.  Gardintr  v.  Ccrwm, 
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is  good,  and  the  breach  well  laid.  It  consists  in  the  ayerment 
of  the  non-payment  of  the  purchase  money  on  the  first  install- 
ment, when  it  fell  due.  This  the  plea  neither  admits  nor  denies, 
but  seeks  to  avoid  and  bar,  by  alleging  the  payment  of  about 
a  thousand  dollars  on  the  first  installment,  before  it  was  due, 
and  the  tender  of  bills  of  exchange  for  the  residue  of  the 
purchase  money  due  on  the  first  installment,  and  all  the  last, 
which  it  states  was  refused.  This  is  tendering  the  plaintiff  an 
immaterial  matter,  which  he  was  not  bound  to  take  issue  ui>on. 
The  foundation  of  the  action  is  the  non-payment  of  the  purchase 
money,  and  the  plea  is  no  answer  to  that  charge.  The  bills  of 
exchange  to  be  drawn  by  Erwin  and  accepted  by  Craig,  were  in- 
tended, as  expressed  in  the  covenant,  as  collateral  security  to 
secure  the  payment  of  the  purchase  money.  Sayre  had  a  right 
to  the  bills,  and  Craig  was  bound  to  present  Uiem.  But  the 
cause  of  action  arises  out  of  the  non-payment  of  the  first  install- 
ment, and  the  plea,  by  not  traversing  this  fact,  must  be  ad- 
judged insufficient:  consequently  the  court  erred  in  overruling 
the  demurrer  to  it. 
Judgment  reversed. 

CovsNANTS  Whkk  Indxpendsnt:  See  Babeoek  v.  WUBtm,  35  Am*  Deo.  281; 
Hcwe  Y.  MiteheU,  Id.  231,  uid  oaaes  cited  in  note. 
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MoFabland  v.  State  Banbl 

[4  Amkaimab,  U.] 
THX  DBCmONS  OF  THE  SOPREMX  COUBT  OF  THE   UnTTED  StATBS  UpOII  all 

questions  involving  tho  construction  of  the  constitution  of  the  general 
government,  the  acts  of  congress  and  foreign  treaties  made  in  puTBuanoo 
of  its  authority,  are  binding  upon  and  will  be  followed  by  this  court. 

Notes  Issued  bt  a  Bank  are  not  '*  Bills  of  Credit, "  within  the  prohiU- 
tion  contained  in  the  national  constitution  against  the  emission  of  such 
bills,  by  tlie  respective  states,  though  the  state  is  the  sole  stockholder  in 
the  bonk,  and  has  unlimited  control  over  its  affairs  through  its  legisla- 
•  ture,  aod  though  it  has  made  the  notes  of  the  bank  receivable  in  payment 
of  taxes. 

Plea  of  Usxtbt  is  Defective  if  it  do  not  allege  a  corrupt  agreement  upon 
the  part  of  the  lender  to  take  more  interest  than  the  law  allows. 

Debt  upon  bond  for  two  hundred  and  fifty-five  dollars,  exe- 
cuted to  the  State  bank  by  defendants.  One  of  the  pleas  inter- 
posed was,  that  the  consideration  of  the  bond  was  the  loan  of 
notes  of  the  bank  which,  it  was  alleged,  were  unconstitutional 
and  void.    A  demurrer  to  this  plea,  and  also  to  a  plea  of  usury 
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interposed,  was  sustained;  a  plea  of  non  est  fachim,  not  sworn 
to,  was  disregarded,  and  judgment  was  entered  for  the  plaintiff. 
Defendant  sued  out  a  writ  of  error. 

TF.  Byera  and  LinUm,  for  the  plaintiflfs  in  error. 

Hempstead  and  Johnson,  contra. 

By  Court,  Laot,  J.  The  facts  stated  in  the  record  present,  at 
the  outset,  the  question  of  the  constitutionalify  of  the  act  of  the 
legislature  incorporating  the  bank  of  the  state  of  Arkansas.  On 
the  part  of  the  plaintiffs  in  error,  it  is  contended  that  this  law  is 
repugnant  to  that  clause  of  the  constitution  of  the  United  States, 
which  declares  that  ''no  state  shall  emit  bills  of  credit."  For 
the  defendant,  it  is  said,  that  the  issues  of  the  bank  paper  are 
not  biUs  of  credit,  within  the  meaning  of  the  constitution,  and 
therefore  they  are  not  included  within  its  prohibition.  The 
meaning  of  tiie  term  ''  bill  of  credit"  has  been  defined  and 
settied  by  the  supreme  court  of  the  United  States.  We  regret 
to  be  compelled  to  add,  that  a  different  interpretation  has  been 
given  to  the  term,  by  that  distinguished  tribunal,  upon  two 
separate  occasions,  and  that  wholly  dissimilar  and  contradictoiy 
principles  have  been  deduced  from  their  exposition.  The  ques- 
tion was  first  brought  before  that  court,  upon  error,  in  the  case 
of  Craig  et  al.  v.  The  State  of  Missouri,  reported  in  4  Pet.  330;* 
and  the  court,  in  laying  down  the  doctrine  upon  the  subject, 
holds  that  the  term  ''  biUs  of  credit,"  in  their  enlarged  and  per- 
haps literal  sense,  comprehends  any  instrument  by  which  a  state 
engages  to  pay  money  at  a  future  day.  It  is  conceded  on  all 
hands,  that  the  clause  in  question  was  inserted  in  the  constitu- 
tion for  the  purpose  of  preTcnting  the  state  governments  from 
creating  a  paper  medium  to  circulate  as  money.  The  ezcessiTe 
issues  of  such  a  currency,  both  by  the  colonies  and  continen- 
tal congress,  prior  to  and  during  the  time  of  our  revolutionaiy 
struggle,  was  the  mischief  intended  to  be,  remedied.  And  it 
may  be  remarked,  that  it  is  among  the  most  extraordinary  and 
memorable  events  recorded  in  history,  that  we  should  have  been 
able  to  have  achieved  our  national  independence  amidst  a  worth- 
less and  depreciated  paper  currency,  and  that  the  wide-spread 
and  deep  ruin  that  followed  from  this  state  of  things,  was  one 
of  the  principal  causes  that  led  to  the  formation  and  adoption 
of  the  federal  constitution. 

It  is  said  that  the  language  of  the  instrument  itself,  as  well 
iaa  the  mischief  designed  to  be  remedied,  restriote  the  term 


1.  4  Pet.  410. 
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^'  bill  of  credit,"  and  makes  it  signify  a  paper  medium,  intended 
io  circulate  between  individuals,  and  between  goyemment  and 
individuals,  for  the  ordinary  purposes  of  society;  and  that  the 
prohibition  was  inserted  to  cut  up  by  the  roots  the  emission  of 
paper  money  by  state  governments.  That  the  word  "emit" 
-conveys  to  the  mind  the  idea  of  issuing  paper,  intended  to  cir- 
culate as  money,  redeemable  at  a  future  day;  and  that,  there- 
fore, the  objection  that  this  definition  would  include  all  kinds 
of  issues  or  engagements,  by  which  a  state  contracts  a  loan  on 
lier  credit,  or  in  anticipation  of  a  revenue,  or  agrees  to  pay 
money  for  services  actually  rendered,  is  not  well  founded.  In 
4iuch  cases,  it  is  said,  that  a  bona  Jide  engagement  to  borrow 
money  upon  the  faith  of  the  state,  or  to  pay  it  on  a  valuable 
-oonsideration  rendered  by  services,  is  a  wholly  different  and  dis- 
tinct thing  from  issuing  a  paper  currency  to  circiilate  as  money; 
that  the  constitution  itself  forbids  the  conclusion,  that  making 
bills  of  credit  a  tender  in  payment  of  debt,  constitutes  an  essen- 
tial quality  of  such  paper  emissions:  that  the  same  clause  of  the 
instrument  that  interdicts  a  state  in  emitting  bills  of  credit,  en- 
acts that  nothing  but  gold  and  silver  shall  be  made  a  lawful 
tender  in  payment  of  debts.  To  say  that  paper  issues  are  not 
bills  of  credit,  tmless  by  the  act  creating  them  they  are  made  a 
tender,  is  in  effect  to  expunge  this  latter  distinct  and  independ- 
•ent  prohibition:  that  while  tender  laws,  enforcing  their  recep- 
tion, was  one  and  probably  the  greatest  evil  intended  to  be  rem- 
edied, still  there  were  others  that  fully  justified  the  constitu- 
tional enactment,  and  they  are  embraced  in  its  provisions;  and 
that  this  position  was  proven  by  the  history  of  the  times;  for 
bills  of  csedit  were  first  made  a  tender  by  an  act  of  the  Virginia 
legislature  in  1777,  and  that  in  the  year  1781,  she  enforced  as  a 
tender,  by  statutory  regulations,  the  legality  of  the  paper  emis- 
sions of  the  continental  congress.  That  both  prior  to  those 
periods  and  subsequent  to  them,  there  were  large  amounts  of 
paper  money  issued,  without  being  made  a  tender;  and  that 
they  were  all  redeemable  upon  a  real  or  supx>osed  fund,  pro- 
vided for  that  purpose;  and  some  made  payable  on  demand,  in 
gold  and  silver.  Still,  these  issues  were  ever  held  to  be  bills  of 
credit;  and  that  this  is  the  case,  whether  issued  directly  in  the 
name  of  the  state,  or  indirectly  by  her  authority,  and  whether 
with  or  without  a  fund  for  their  redemption,  the  state  being  the 
sole  and  legal  owner  of  such  issues. 

The  application  of  these  principles  induced  the  court  to  declare 
the  law  of  Missouri,  creating  loan  office  certificates,  to  be  uncon- 
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Btitalional  and  Toid.  These  ceitificates  were  issued  in  the  name 
and  by  the  authorify  of  the  state;  a  fund  was  provided  for  their 
redemption;  and  they  were  made  receivable  for  all  public  dues, 
and  in  payment  of  the  charges  of  the  state.  They  were  signed 
by  the  auditor  and  treasurer,  and  were  issued  in  notes  fiom  ten 
dollars  to  fifty  cents.  The  court  considered  and  determined  that 
they  were  bills  of  credit,  in  the  proper  constitutional  sense  of  that 
term;  for  they  were  issued  by  a  state,  as  negotiable  paper,  de- 
signed to  pass  as  a  currency,  and  to  circulate  as  money.  When 
the  case  of  Craig  et  cU.  v.  Tfie  State  of  Missouri  was  decided  in 
1830,  there  were  only  seven  judges  upon  the  bench.  Four  con- 
curred in  the  opinion  which  Chief  Justice  Marshall  then  deliv- 
ered; and  three  denied  the  doctrine  then  laid  down  and  settled, 
and  each  of  them  delivered  a  separate  opinion  against  its  author- 
ity. 

The  same  question  was  again  brought  up,  on  error  to  a  judg- 
ment of  the  court  of  appeals  of  Kentucky,  in  the  case  of  Bris- 
coe V.  TJie  Commonwealth  Bank,^  of  that  state.  The  writ  was 
sued  out  about  the  year  1832,  and  the  cause  removed  to  the 
supreme  court.  When  it  came  on  first  to  be  heard.  Judge  Stoir 
remarks,  that  it  was  the  opinion  of  a  majority  of  that  court  that 
the  act  of  Kentucky  establishing  the  Commonwealth  bank  was 
unconstitutional  and  void,  being  repugnant  to  that  clause  in  the 
constitution  which  forbids -a  state  to  emit  bills  of  credit.  From 
some  cause  or  other,  the  opinion  was  held  up,  and  the  cause  was 
ordered  to  be  reargued,  and  was  finally  settled,  at  the  Januaiy 
term,  1838,  in  favor  of  the  constitutionaliiy  of  the  act  of  the 
Kentucky  legislature.  Before  the  opinion  was  delivered  in  this 
cause,  the  number  of  the  judges  of  the  supreme  court  had  been 
increased,  by  an  act  of  congress,  to  nine  members;  and  death 
had  removed  several  of  those  from  the  scene  of  their  usefulness 
and  great  labors,  who  heard  and  determined  the  point  in  the 
case  of  Craig  et  al.  v.  The  State  of  Missouri ;  and  among  these 
vTas  Chief  Justice  Marshall,  a  name  ever  to  be  held  in  respect 
and  i-everence.  The  opinion  in  the  case  of  Briscoe  v.  The  Corn- 
monweaUh  Bank  of  Kentucky  was  delivered  by  Justice  McLean, 
and  all  the  judges  then  present,  except  Justice  Story,  seem  to 
have  concurred  in  the  reasons  and  principles  stated.  He  dis- 
sented, and,  in  an  argument  of  singular  ability  and  learning, 
nobly 'vindicated  the  memory  of  his  illustrious  friend,  the  lata 
and  lamented  chief  justice,  ^m  the  imputation  of  rashness  of 
a  want  of  deep  reflection. 

1.  7J.J.MMih.849. 
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The  Case  of  the  Commonwealth  Bank,  rei>orted  11  Pet.  811,  is 
attempted  to  be  distinguished  from,  and  taken  out  of  the  rule 
insisted  on  in  Craig  et  al.  v.  The  Stale  of  Miseouri.  But,  like 
Justice  Stoiy,  we  believe  that  the  two  cases  stand  precisely  on 
the  same  ground,  and  turn  expressly  ux>on  the  same  principle. 
If  the  first  decision  was  right,  the  latter  must  be  wrong;  and 
the  reverse  of  the  proposition  is  equally  true.  The  principal 
grounds  stated  and  relied  on  to  uphold  the  judgment  in  the  lat« 
tAr,  are  as  follows:  That  the  definition  given  by  a  majority  of 
the  judges,  in  the  first  case,  of  the  term  ''  bills  of  credit,"  is  too 
general,  as  it  would  embrace  every  description  of  paper  that 
circulates  as  money:  That  a  bill  of  credit  is  what  it  truly  pur- 
ports to  be,  resting  merely  on  the  credit  of  the  drawer,  in  con- 
tradistinction from  a  paper  medium  with  a  fund  for  its  redemp- 
tion: That  the  usual  quality  of  such  a  bill,  within  the  meaning 
of  the  constitution,  is  that  it  must  be  issued  by  a  state  directiy, 
and  its  circulation  enforced  by  law:  That  the  definition  which 
includes  all  classes  of  paper  emissions  by  the  colonies  or  the 
continental  congress,  is  a  paper  issued  by  a  sovereign  power, 
containing  a  pledge  of  its  faith,  and  designed  to  circulate  as 
money:  That  if  a  state  is  prohibited  by  the  constitution  from 
doing  by  indirection  that  which  she  can  not  do  directiy  (and  as 
this  is  an  incontrovertible  principle),  then  it  necessarily  follows, 
according  to  the  doctrine  laid  down  in  Craig  et  al.  v.  Tke  State  of 
Missouri,  that  a  state  has  no  right  to  borrow  money  to  pay  for  serv- 
ices actually  performed,  or  to  incorporate  private  banking  com- 
panies; for  all  these  instruments,  being  bills  of  credit,  are  in- 
cluded in  the  prohibition:  That  such  a  construction  would  rob 
her  of  sovereignty,  by  cutting  oflf  at  once  her  revenues  and  the 
means  of  improvement  and  sectiriiy,  and  would  place  her 
powers  absolutely  under  the  control  of  the  general  government, 
by  the  mere  declaration  and  interdiction  of  paper  issues;  for 
the  object  of  the  convention  was  to  prevent  the  issue  of  paper 
money  by  state  governments,  without  any  fund  to  redeem  it; 
and  to  constitute  such  emissions,  the  state  must  authorize  the 
issues  on  her  own  credit  and  in  her  own  name:  the  agents  who 
act  in  the  management  of  the  corporation  must  be  capable  of 
binding  her  in  her  sovereign  character:  That,  as  private  banks 
existed  at  and  before  the  adoption  of  the  constitution,  they 
were  not  included  in  the  prohibition:  That  to  make  the  constitu- 
tionality or  unconstitutionality  of  an  act  depend  upon  the 
amount  of  the  interest  that  the  state  has  in  the  incorporation, 
is  to  fix  a  fluctuating  and  ever-varying  rule  in  the  construction 
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of  that  instrument:  That  the  state  has  the  right  to  incorporate 
private  banks;  and  this  principle  being  conceded,  then  may  she 
make  herself  a  stockholder  in  the  incorporation.  If  it  be  allowed 
her  to  become  part  owner  in  the  corporation,  why  may  she  not 
be  the  entire  stockholder?  at  what  point  is  her  interest  to  stop? 
When  she  mixes  her  own  credit  and  capital  with  that  of  private 
individuals,  she  divests  herself  of  all  her  sovereign  attributes, 
and  partakes  of  the  character  of  other  corporators,  and  has  no 
more  control  over  the  afhirs  of  the  corporation  than  others,  or 
only  to  the  extent  fixed  by  the  charter. 

These  positions  and  principles  led  the  court  to  sustain  the 
constitutionality  of  the  act  establishing  the  Commonwealth  bank 
of  Kentucky.  The  statute  created  the  president  and  directors  a 
corporation,  made  them  elective  by  the  legislature,  and  gave 
them  full  power  and  authority  to  issue  bank  notes,  and  to  do 
and  perform  the  usual  acts  belonging  to  such  corporation.  It 
provided  a  fund  for  the  redemption  of  the  notes,  and  made  their 
issues  receivable  for  taxes.  The  funds  of  the  bank  were  respon* 
sible  for  its  liabilities;  and  although  the  state  was  the  entire 
owner  of  the  bank,  and  had  unlimited  control,  through  the 
agency  of  her  legislature,  of  its  afiiEurs  and  its  operation,  still 
these  things,  in  the  opinion  of  the  court,  did  not  make  the  bank 
issues  bills  of  credit,  within  the  meaning  of  the  constitution. 
No  two  causes  probably  ever  attracted  more  of  public  inter- 
est or  attention,  than  the  two  celebrated  cases  we  have  been 
considering;  and  none  ever  were  decided,  in  any  tribunal,  upon 
more  mature  deliberation  and  refection.  For  sure,  none  ever 
involved  higher  principles  of  constitutional  law  acting  upon  the 
sovereignty  and  independence  of  the  states. 

The  pleadings  in  the  case  now  before  the  court,  imquestion- 
ably  show,  that  if  the  Commonwealth  bank  of  Kentucky  be 
constitutional,  the  act  establishing  the  Bank  of  the  State  of 
Arkansas  must  be  valid.  The  two  banks  pos.)8ss  precisely  the 
same  essential  qualities,  and  stand  upon  the  same  principle. 
The  state,  in  both  cases,  is  the  entire  stockholder,  and  has  un- 
limited control  over  its  aflfairs,  through  their  legislatures.  In- 
deed, if  there  is  any  difference  in  the  two  cases,  it  is  in  favor  of 
our  own  bank.  The  bank  of  the  state  is  made,  as  well  by  the 
constitution  as  by  her  charter,  the  dex>ository  of  the  funds  of 
the  state;  her  capital  is  raised  upon  the  faith  of  the  state;  and 
her  notes  made  receivable  for  taxes.  She  is  authorized  to  deal 
in  bullion,  gold,  and  silver,  and  issue  notes,  bills,  or  drafts,  of 
a  certain  denomination.     The  gross  amount  of  her  issues  are^ 
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not  to  exceed  triple  the  amount  of  her  capital.  This  enuriera> 
tion  of  her  powers  and  privileges  brings  the  question,  so  far  as 
the  constitutionality  of  the  act  of  incorporation  is  concerned, 
expressly  within  the  principles  of  the  decision  of  the  supreme- 
court  of  the  United  States. 

We  have  stated  the  reasons  and  principles  of  these  two  cele- 
brated cases  at  some  length,  so  that  the  public  and  the  profession 
of  our  state  may  be  in  possession  of  them.  It  now  remains  ta 
be  seen  how  far  this  court  is  bound  by  the  authority  of  the^ 
decision  of  Briscoe  t.  Tfie  ComnumweaUh  Bank  of  Kentwcky, 
Whatever  opinion  may  be  entertained  abstractedly  of  its  truth  or 
justice,  one  thing  is  clear,  that  the  rule  on  the  subject  is  finally 
and  conclusively  settled  by  the  highest  court  in  the  union;  and 
there  is  not  the  least  probability  tiiat  it  will  be  shaken  or  over- 
turned in  our  time.  We  have  repeatedly  held,  and  that,  too» 
on  several  important  occasions,  that  the  judiciary  is  the  final 
interpreter  of  the  will  of  the  constitution,  within  its  appropriate 
jurisdiction.  This  principle  lies  at  the  very  foundation  of  oxxr 
happy  systems  of  government,  and  constitutes  the  only  means 
by  which  their  freedom  and  independence  can  be  preserved  for 
ourselves,  and  perpetuated  for  our  posterity.  A  contrary  doc- 
trine, in  our  opinion,  tends  to  anarchy  and  revolution;  and  ithas 
been  mainly  owing  to  the  want  of  an  independent  constitutional 
judiciary  in  other  countries,  that  mankind  have  so  often  been 
induced  to  right  themselves  by  force,  instead  of  appealing  to- 
the  peaceful  protection  of  the  laws  against  the  abuses  of  arbi- 
trary power.  All  the  departments  of  the  government  are 
unquestionably  entitled  and  compelled  to  judge  of  the  consti- 
tution for  themselves;  but,  in  doing  so,  they  act  imder  the  obli- 
gations imposed  in  the  instrument,  and  in  the  order  of  time 
pointed  out  by  it.  The  judiciary  speaks  last  upon  the  subject^ 
and  when  it  has  once  spoken,  if  the  acts  of  the  other  two  de- 
partments be  unauthorized  or  desx>otic,  in  violation  of  the  con- 
stitution or  the  vested  rights  of  the  citizen,  they  cease  to  be 
operative  or  binding.  The  entire  systems  of  oiir  federal  and 
state  judiciary  are  intended  to  act  in  perfect  harmony  with  each 
other;  and  thus  these  respective  governments  and  the  people 
have  a  double  security  for  their  rights  and  liberties.  The  su- 
preme court  of  the  United  States  constitutes  the  national  forum 
of  the  last  resort,  upon  all  questions  involving  the  construc- 
tion of  the  constitution  of  the  general  government,  the  acts  of  con- 
gress, and  foreign  treaties  made  in  pursuance  of  its  authority. 
Their  decisions  and  opinions  in  these  cases  are  final,  and  must 
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be  imperatiTe  upon  all  the  state  courts.  This  most  be  so  in  the 
nature  and  necessity  of  things,  or  there  would  be  no  sovereign 
power,  under  our  forms  of  government,  to  prescribe  a  rule  of 
action  possessing  uniformify,  consistency,  and  supremacy,  which 
is  indispensably  necessary  to  the  security  of  life,  liberty,  and 
property,  and  tlie  pursuit  of  happiness.  We  hold  ourselves  as 
much  bound  by  the  decisions  of  the  supreme  court  of  the  United 
States,  on  these  questions,  as  we  do  our  own  state  courts  bound 
by  our  judgments. 

Entertaining  these  views,  and  being  deeply  impressed  with 
their  truth  and  importance,  it  is  with  the  utmost  cheerfulness, 
and  in  good  faith,  that  we  conform  our  opinion,  in  the  case  now 
before  us,  to  the  rule  laid  down  and  established  in  the  case  of 
Briscoe  v.  The  GommonweaJUh  Bank  of  Kentucky;  and  wo  there- 
fore declare  the  law  incorporating  the  bank  of  the  state  of 
Arkansas  to  be  constitutional. 

Having  diBX>08ed  of  this  question,  we  will  turn  our  attention 
to  the  ot^er  points  relied  on  by  the  plaintiffs  in  error  to  reverse 
the  judgment  below.  There  is  no  error  in  the  court  below  in 
treating  the  plea  of  non  est  factum  as  a  nullity.  The  plea  was 
not  sworn  to,  as  the  statute  in  such  cases  requires,  and  therefore 
ought  to  have  been  stricken  from  the  rolls. 

The  defendants'  plea  of  usury  is  fatally  defective.  It  does  not 
allege  that  there  was  a  corrupt  agreement,  to  take  more  interest 
than  the  law  allows.  The  corrupt  agreement  is  of  the  essence 
of  a  usurious  contract,  which  is  nothmg  more  than  taking  more 
interest  than  allowed  by  law.  It  must  be  averred  and  proved, 
to  support  the  defense,  as  the  authorities  in  the  brief  decidedly 
show. 

The  objection,  that  the  bank  has  no  power  to  take  writings 
obligatory  in  payment  of  her  debts,  we  do  not  think  tenable,  in 
the  aspect  that  the  case  now  presents.  Under  a  certain  state  of 
facts,  it  may  and  probably  does  possess  such  authority.  We 
are  unable  to  say  upon  what  consideration  the  writing  obligatory 
in  the  record  was  given.  The  presumption  is,  that  the  bank 
acted  in  conformity  with  the  charter;  and  if  that  was  not  the 
case,  it  was  the  duty  of  the  party  below  to  make  that  fact  appear. 
His  failing  to  do  so,  leaves  the  presumption  to  stand  against  him, 
and  of  course  there  is  no  error  upon  this  point. 

The  error,  if  any,  in  giving  judgment  for  ten  per  cent,  inter* 
est  from  the  date  of  protest,  has  been  corrected  by  the  remittitor 
entered  of  record  in  this  court. 

Judgment  afSrmed. 
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An  opposite  decirion  to  this  esse  will  be  found  in  Bcmk  qf  Kentucky  v. 
Clark^  28  Am.  Dec.  345.  That  case  was,  however,  decided  upon  the  author- 
ity of  Craig  v.  M%$8<Aii\  4  Pet.  432,  the  case  of  Briscoe  ▼.  Boaik  of  Kentucky^ 
11  Id.  257,  not  yet  having  been  decided.  See  also  Linn  v.  State  Bank  qflUi- 
moi$,  25  Am.  Dec  71*  in  the  note  to  which  this  snbiect  it  discussed. 


Lane  v.  Jjevilllajx. 

[4  AltKAlWiS,  76.] 
A   GXHXBA^    DbMUBBKR    to   a    DBOLABATION   WmOH    COMTAIira    SSVXBAL 

ConNTS  is  bad  at  common  law,  if  any  one  of  the  counts  is  good. 

Thb  Law  of  thb  Fobum  wherb  a  Contract  is  Made  governs  its  obliga- 
tion. 

The  Comtraot  of  a  Guarantor  is  (conditional  where  it  is  continuing, 
or  where  it  relates  to  a  future  transaction;  abd  in  such  cases,  to  determine 
the  liability  of  the  guarantor,  demand  most  be  made  upon  the  principal 
debtor,  and  notioe  given  to  the  guarantor  of  the  failure  of  the  latter  to 
pay. 

An  Undebtakino  of  a  Guarantor  is  Primart,  and  he  is  entitled  neither 
to  demand  nor  notice,  if  his  contract  relate  to  a  debt  already  due. 

Assumpsit.  The  first  count  of  the  declaration,  upon  which 
the  principal  discussion  arose,  is  set  forth  in  the  opinion  of  the 
court.  Two  other  counts  were  also  included  in  the  declaration; 
one,  a  common  money  count;  the  other,  founded  upon  an  ac- 
ceptance by  plaintiff  for  the  accommodation  of  defendant  of  a 
bill  of  exchange,  which  plaintiff  had  been  subsequently  obliged 
to  take  up.  A  general  demurrer  to  the  declaration  was  sus- 
tained. The  present  defendant  was  the  administrator  of  the 
original  defendant. 

Pike,  for  the  appellants. 

I^apnaU  and  Cocke,  conira. 

By  Court,  Laot,  J.  There  can,  we  think,  be  no  question  but 
that  the  demurrer  in  this  case  was  improperly  sustained.  It 
was  a  general  demurrer  to  the  whole  declaration,  which  contained 
three  counts:  two  of  them  are  unquestionably  good,  and  the  de- 
murrer as  to  them  should  haye  been  oyerruled.  The  action  was 
commenced  and  determined  under  our  territorial  statutes;  and, 
of  course,  the  common  law  rule  upon  the  subject  stood  then  in 
full  force.  And  the  doctrine  upon  the  x>oint  is  well  settled,  that 
wher^  there  are  good  and  bad  counts  in  the  same  declaration, 
and  there  is  a  general  demurrer  filed,  judgment  shall  be  taken 
upon  the  good  counts,  without  regard  to  the  bad:  Duppa  ▼. 
NayOy  1  Saund.  226;*  Breasey  v.  Humphries^  Cro.  Jac.  657; 
Com.  Dig.,  Pleader,  2,  3. 
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The  most  imi>ortant  question  in  this  cause  ar  ses  upon  the  first 
count,  which  charges  the  defendant  below  upon  a  guaranty,  in 
which  no  demand  or  notice  is  alleged  to  have  been  given.  On  the 
twenfy-seventh  of  January,  1829,  Thomas  B.  Franklin  executed 
his  note  to  B.  Lane  &  Co.  for  eight  hundred  and  nine  doUam 
and  sixty-one  cents,  payable  upon  the  first  of  May  following. 
And  the  declaration  alleges  that  the  defendant,  ux>on  the  seven* 
teenth  of  June,  1829,  by  his  indorsement  ux>on  the  back  of  the 
note,  in  consideration  of  one  dollar,  guaranteed  the  payment  of 
said  note.  The  guaranfy  was  entered  into  in  the  dfy  of  New 
Orleans.  It  is  well  settled  that  the  law  of  the  forum,  where  the 
contract  was  made,  must  govern  its  obligations.  Upon  this 
stato  of  facts,  the  point  to  be  decided  is,  could  the  plaintiff 
chaige  the  defendant,  without  averring  demand  ui>on  the  orig- 
inal debtor,  or  showing  some  legal  excuse  for  failing  to  make 
such  demand,  and  notifying  the  guarantor  of  the  non-payment 
of  the  debt?  or,  in  other  words,  is  this  a  conditional  or  absolute 
guaranty? 

In  the  authorities  on  the  subject  of  guaranties,  there  is  a  good 
deal  of  seeming,  and  some  irreconcilable,  contradiction  in  the^ 
cases.  The  difficulty  does  not  seem  to  lie  so  much  in  the  prin- 
ciples as  stated,  as  in  their  application  to  the  facts  in  controversy. 
By  the  general  principles  of  law,  the  guarantor  is  only  collator- 
ally  liable,  upon  the  failure  of  the  principal  debtor  to  pay  the 
obligation.  A  demand  upon  him,  and  a  failure  upon  his  part  to 
perform  his  engagements,  are  indispensable  in  such  cases  to- 
constitute  a  cause  of  action;  and  the  authorities  ui>on  this  point 
are  full,  and  can  admit  of  no  question.  In  such  cases,  the 
guaranty  is  held  to  be  a  collateral  or  conditional  contract,  aris- 
ing out  of  the  original  obligation:  Douglass  et  al.  v.  Beynolds  et 
al.,  7  Pet.  113;  HurU  v.  Adams,  5  Mass.  358  [4  Am.  Deo.  68]; 
Oxford  Bank  v.  Haynes,  8  Pick.  423  [19  Am.  Dec.  834];  PkiUips^ 
V.  AsUing,  2  Taunt.  206. 

The  engagement  of  a  guarantor  is  generally  founded  on  some 
new  or  independent  consideration,  growing  out  of  the  original 
obligation,  except  in  those  cases  where  it  is  given  at  the  time  of 
the  contracting  of  the  princii)al  debt,  and  is  necessarily  con- 
nected with  it:  Seward  v.  Vrederburg,^  8  Johns.  29;  Deux^ver  v. 
Debaurd,^  1  Pet.  476;  3  Kenf  s  Com.  86. 

Where  a  pariy  gives  a  continuing  guaranty,  or  where  it  relates 
to  future  transactions,  the  general  rule  upon  the  subject  ia  that 
the  guarantor  has  a  right  to  know  whether  his  guaranty  ha» 

1.  UMuard  T.  VredetOmrgh ;  S.  C,  6  Am.  Deo.  317.  2.  D* fToff  ▼.  Babmmd. 
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been  accepted,  or  to  what  extent  he  may  be  liable;  and  in  such 
cases,  demand  and  notice  are  necessary  to  charge  him.  The 
reason  is,  that  his  agreement  is  collateral  or  conditional,  and  so 
both  parties  understand  it  to  be;  and  his  liability  does  not  accrue, 
unless  he  who  receiTes  the  benefit  from  it  fixes  it  by  demand 
and  notice.  The  guarantor  is  liable  upon  the  expressed  or  im- 
plied condition,  that  due  and  proper  diligence  would  be  used  to 
promote  payment  from  the  original  obligor.  Warrington  v.  Fur^ 
lur,  8  East,  340;*  PMUips  v.  AsUing,  2  Taunt.  206;  Oaford  Bank 
V.  Haynes,  8  Pick.  423  [19  Am.  Dec.  334];  Bank  of  New  York  v. 
LivingsUm,  2  Johns.  409;'  and  Cumpbton  v.  McNair,  1  Wend.  457, 
all  establish  this  principle,  and  turned  upon  guaranties  on  bills  of 
exchange  or  promissory  notes  not  then  payable,  but  which  would 
be  duly  honored  and  paid  thereafter.  In  these  cases,  demand 
and  notice  were  held  necessary,  upon  the  principle  that  certain 
legal  steps  were  to  be  lakeju  and  pursued  by  the  creditor  (cases 
of  insolvency  excepted)  to  give  eflfect  to  his  guaranty.  The 
rule,  however,  is  changed,  when  the  debt,  which  is  the  subject  of 
the  guaranty,  has  become  due  and  absolute  before  the  guaranty 
is  given.  The  creditor  is  not  required  then  to  take  any  legal 
steps  to  perfect  his  claim  on  the  principal  debtor.  It  was  made 
perfect  before  the  guarancy  given,  and  the  law  holds  the  guar* 
antor  cognizant  of  that  fact.  His  undertaking  is  not  treated  or 
considered  as  a  secondary  or  collateral  liability,  but  as  a  primary 
and  positive  agreement,  by  which  he  binds  himself  to  see  that, 
the  principal  debt  is  paid.  This  dispenses  with  the  necessity 
of  demand  and  notice.  It  is  upon  this  principle,  that  when  a. 
guaranty  is  entered  into,  that  the  original  debt  shall  be  paid  upon, 
a  particular  day,  it  is  the  duty  of  the  guarantor  to  see  that  it  ia 
paid  upon  that  day;  and,  in  such  cases,  he  is  chargeable  with- 
out demand  and  notice.  And  so  it  was  held  in  Breed  v.  HiU' 
house,  7  Col.  523,'  where  the  guaranty  was  held  for  the 
payment  of  the  note  within  four  years  from  its  date;  and  in  Le& 
V.  Dick,  10  Pet.  496,  the  supreme  court  of  the  United  States 
says:  '*  There  are  many  cases  where  the  guaranty  is  of  a  specifio 
existing  demand,  by  a  promissory  note  or  other  evidence  of  debt; 
and  in  such  cases,  the  guaranty  is  given  upon  the  note  itself,  or 
with  reference  to  it,  or  recognition  of  it,  where  no  notice  would 
bo  necessary.  The  guarantor,  in  such  cases,  knows  positvely 
what  he  guarantees,  and  the  extent  of  his  responsibility;  and 
any  further  notice  to  him  would  be  useless."  The  whole  doc- 
trine upon  this  subject  will  be  found  reviewed  in  Beed  v.  CtiUa, 
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2  Oreenl.  189/  in  which  most  of  the  leading  cases  are  collated 
and  commented  upon;  and  the  role  there  established  is  in  ac- 
cordance with  the  one  we  have  before  stated.  Indeed,  all  the 
later  cases  seem  to  tend  to  dispense  with  demand  and  notice, 
unless  the  guarantor's  liability  is  shown,  either  by  his  express 
contract  or  by  its  necessary  implication,  to  be  a  collateral  agree- 
ment: provided,  the  creditor's  delay  be  unaccompanied  by  fraud, 
1^  or  an  agreement  not  to  prosecute  the  principal  debtor  without 

\  the  assent  of  the  security.     This  is  the  doctrine  of  the  common 

law  upon  the  subject;  and  the  civil  law  certainly  does  not  hold 
a  party,  we  think,  to  greater  strictness  as  to  demand  or  notice. 

According  to  the  Louisiana  code,  suretyship  is  an  accessory 
promise,  by  which  a  person  binds  himself  for  another  already 
bound,  and  agrees  with  the  creditor  to  satisfy  the  obligation,  if 
the  debtor  does  not:  Hayne  v.  Mdnfidd,^  9  Mar.  885;  Aston  y. 
Morgan,  2  Id.  353  [5  Am.  Dec.  733]. 

The  obligation  of  a  security  towards  a  creditor  is,  to  pay  in 
case  the  debtor  does  not  satisfy  the  debt,  and  the  property  of 
such  debtor  is  to  be  previously  discussed  and  seised,  unless  the 
security  should  have  renounced  the  plea  of  discussion,  or  should 
be  bound  in  solido:  La.  Code,  art.  3014.  That  the  creditor  is 
not  bound  to  discuss  the  principal  debtor's  property,  imless  he 
should  be  required  to  do  so  by  the  surety  on  the  institution  of 
proceedings  against  the  latter:  Id.  3015. 

From  these  provisions  of  the  civil  code  of  Louiaiana,  and  the 
principles  applicable  to  them,  as  settled  by  the  supreme  court 
of  that  state,  we  entertain  little  or  no  doubt  that,  upon  a  guar- 
anty after  the  note  has  become  due,  and  the  right  of  action 
being  perfect  against  the  original  debtor,  the  surety's  obligation 
is  an  absolute  agreement  to  pay  the  debt,  in  case  the  original 
debtor  does  not;  and,  in  such  case,  he  will  be  held  liable,  with- 
out demand  or  notice.  The  principle  here  stated,  we  think,  is 
clearly  distinguishable  from  the  rule  laid  down  in  the  case  of 
Ringgold  v.  Newbirk  and  Otdem,  decided  at  the  July  term  of  this 
court,  1840:  3  Ark.  107.  That  case  must  be  construed,  like  all 
others,  in  reference  to  the  x>articular  facts  before  the  court;  and 
any  general  or  unqualified  expressions  found  in  the  opinion 
must  be  restricted  and  limited  to  the  sense  in  which  they  were 
intended  to  be  used  by  the  court,  in  relation  to  the  subject- 
matter  before  it.  The  court,  in  that  case,  considered  the  guar- 
anty given,  as  looking  to  a  future  transaction,  in  securing  the 
payment  of  a  bill  of  goods  delivered,  but  which  was  to  be  paid 

1.  Read  ▼.  CvtU,  7  Oreenl.  189;  S.  O.,  32  Am.  Deo.  184.  3.  Hmrim  t.  Cai^^UU, 


Digitized  by 


Googit 


Jan.  1842.]  Obaugh  v.  Finn.  773 

at  some  fatare  period;  and,  therefore,  they  held  demand  and 
notice  necessary  to  charge  the  guarantors.  Whether  or  not  the 
two  cases  are  reconcilable  with  each  other,  is  a  matter  of  but 
little  moment,  in  comparison  with  our  desire  to  find  out  and 
establish  the  true  rule  upon  the  subject.  We  feel  ourselves 
constrained,  by  the  weight  of  authority,  to  affirm  the  principle 
before  laid  down,  that  where  a  party  guarantees  a  note  already 
due,  and  the  creditor  has  committed  no  act  either  of  fraud  or 
culpable  negligence,  whereby  he  discharges  the  guarantor,  that, 
in  such  a  case,  both  common  and  civil  law  hold  demand  and 
notice  to  be  unnecessary.  This  rule  unquestionably  proves  that 
the  court  below  erred  in  sustaining  the  demurrer  to  the  first 
court. 
Judgment  reversed. 

UiTDEBTAKiNO  OT  A  OuARAKTOB:  The  Same  distinotion  as  that  taken  in 
the  principal  case  between  the  instances  where  a  goarantor  is  entitled  to  de- 
mand and  notice,  and  where  not,  is  made  in  Head  v.  CuUa^  22  Am.  Dec  184. 


( 


Obaugh  v.  Finn. 

[4  ABKAinAfl,  110.] 

Wbittbn  Words  mat  bk  Libelous  and  Actiokablb,  thongh  they  would 
not  haTe  been  slanderons  had  they  been  spoken. 

WoBDS  Written  and  Published  are  Libelous  whenever  they  tend  to 
•  cast  contumely  upon  a  party,  or  to  prejudice  him  in  his  employment;  and 
proof  of  the  publication  of  such  words  will  alone  sustain  an  actiQii, 
without  the  necessity  of  the  proof  of  special  damages. 

Upon  a  Demurrer  to  Evidenoe,  Final  Judgment  must  be  entered  fof 
the  plaintiff  or  defendant,  accordingly  as  the  demurrer  is  overruled  of 
sustained. 

Upon  a  Demurrer  to  the  Evidence  being  Interposed,  the  jury  should 
be  discharged  either  at  once  or  after  a  conditional  verdict  has  been  taken 
for  plaintiff.  It  will  be  error  to  retain  the  jury,  and  to  submit  to  them, 
after  the  demurrer  has  been  overruled,  the  assessment  of  damages. 

Case  for  libel.  The  libel  complained  of  consisted  in  the  pub- 
lication in  the  Arkansas  State  Gazette  of  the  following  notice: 

**  Caution. — The  public  are  hereby  cautioned  against  one  John 
Finn,  a  plasterer  by  trade,  who  absconded  from  this  city  on  the 
eleventh  instant,  without  paying  any  of  his  numerous  debte,  and 
swindling  me  out  of  fifty-five  dollars,  which  I  had  advanced 
him  on  his  promise  to  do  a  certain  piece  of  work.  Said  Finn 
wnA  formerly  from  Baltimore;  and  is  said  to  have  left  that  place 
^  a  similar  manner.    It  is  not  for  the  small  amount  of  money 
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out  of  which  he  has  swindled  me,  that  I  now  publicly  advertise 
him,  but  to  put  others  on  their  guard  against  his  villainj. 

*' James  H.  Obaugh." 

The  declaration  alleged  the  publication  to  have  been  false  and 
malicious,  etc.,  but  showed  no  special  damage.  The  general 
issue  was  pleaded,  and  also  a  special  plea,  averring  the  truth  of 
the  matters  contained  in  the  publication.  Plaintiff  on  the 
trial  proved  that  he  was  by  trade  a  plasterer,  and  that  the 
above  notice  was  published  at  the  instance  of  defendant. 
Defendant  thereupon  interposed  a  demurrer  to  the  evidence, 
and  upon  a  joinder  therein  by  plaintiff,  moved  for  the  dis- 
chaige  of  the  jury.  This  was  refused;  and  the  demurrer  hav- 
ing been  overruled,  the  court,  against  the  objection  of  defend- 
ant, submitted  the  question  of  the  assessment  of  damages  to  the 
jury.  There  were  exceptions  to  other  proceedings  of  the  couri 
that  need  not  be  mentioned.  The  jury  rendered  a  verdict  in 
&vor  of  plaintiff  for  two  hundred  dollars.  Defendant  sued  out 
a  writ  of  error. 

jyapnall  and  Cocke,  and  Ashley  and  Watkina,  for  the  plaintifll 

Hempstead  and  Johnson,  and  Pike,  contra. 

By  Court,  Bmoo,  C.  J.  Several  questions  are  presented  by  the 
record  and  assignment  of  errors;  one  of  which  is,  that  the  court 
erred  in  overruling  the  demurrer  to  evidence.  The  argument  in 
support  of  this  objection  rests  upon  the  assumption,  that  the 
publication  charged  in  the  declaration  is  not  in  itself  libelous, 
and  will  not  support  an  action  at  law,  unless  special  damages  be 
alleged  and  proved.  And  a  great  number  of  adjudged  cases 
have  been  cited  to  show  that  the  language  contained  in  the 
publication,  if  uttered  verbally,  would  not,  in  law,  be  deemed 
slanderous,  or  support  an  action;  and  we  are  urged  to  disregard 
the  well-known  distinctions  between  libels  and  slander,  and  to 
hold,  that  no  action  can  be  maintained  for  the  publication  of 
language  which,  if  only  verbally  spoken,  would  not  support  an 
action.  We  have  carefully  examined  the  cases  cited,  and,  upon 
deliberate  consideration,  come  to  the  conclusion,  that  the  law, 
in  this  respect,  is  too  well  established  to  be  now  questioned  or 
departed  from.  The  distinction  has  been  uniformly  maintained 
for  ages,  in  the  courts  of  England,  and  has  been  recognized  is 
most,  if  not  all,  of  the  United  States.  And  language,  though 
not  actionable,  if  merely  spoken,  has,  in  many  cases,  been  ad- 
judged libelous  when  written  and  published.  And  the  rule  ap- 
pears to  be  well  established,  that  any  words,  written  and  pub- 
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lished,  throwing  contumely  on  the  party,  or  prejudioing  him  in 
his  emplo3rment,  are  aotionable. 

That  the  language  used  in  the  publication,  upon  which  this 
action  is  founded,  is  such  as  to  bring  the  individual,  of  whom  it 
was  published,  into  contempt,  ridicule,  and  disgrace,  and  injure 
him  in  his  employment  or  trade,  there  can,  in  our  opinion,  be  no 
doubt.  It  is,  therefore,  within  the  rule  above  stated,  and  is  ac- 
tionable, without  any  allegation  of  special  damages  arising 
therefrom.  The  testimony  proved  the  publication,  by  the  order 
of  Obaugh,  as  stated  in  the  declaration,  and  that  Finn  was  a 
plasterer  by  trade,  doing  business  as  such  in  the  city  of  Little 
Bock  and  county  of  Pulaski.  The  demurrer  admitted  the  truth 
of  these  facts,  and  they  were  unquestionably  sufficient  in  law  to 
maintain  the  action.  And,  therefore,  there  was  no  error  in  the 
judgment  of  the  court  overruling  said  demurrer. 

But  it  is  insisted,  that  the  court  erred  in  refusing  to  discharge 
the  jury,  on  the  motion  of  the  plaintiff  in  error,  upon  his  de- 
murrer to  the  evidence  being  filed  and  received  by  the  court, 
and  in  retaining  it  until  the  demurrer  was  adjudicated  and  dis- 
posed of  by  the  court,  and  then  suffering  them  to  pass  upon  or 
try  the  issue  joined,  notwithstanding  his  interposition  of  the  de- 
murrer to  the  evidence.  The  authorities  cited  in  the  briefs 
clearly  show,  that  the  object  and  effect  of  a  demurrer  to  evi- 
dence are,  to  take  from  the  jury,  and  refer  to  the  court,  the  ap- 
plication of  the  law  to  the  testimony;  and,  where  the  testimony  is, 
upon  such  demurrer,  adjudged  insufficient  in  law  to  maintain 
the  action,  it  is  equally  certain  that  a  final  judgment  must  be 
pronounced  thereupon  in  favor  of  the  defendant;  and  the  like 
judgment  must  be  given  for  the  plaintiff,  if  the  demurrer  be  over- 
ruled, in  all  cases  where  the  subject-matter  of  the  controversy 
is  such  as  not  to  require  the  intervention  of  a  jury,  for  the  pur- 
pose of  ascertaining  or  assessing  unliquidated  damages.  These 
rules  appear  to  be  well  settled,  and  are  not  questioned  by  either 
party  in  this  case. 

It  is  also  admitted,  that  the  usual  course  of  proceeding  upon 
a  demurrer  to  the  evidence  being  filed,  is  either  to  take  a  verdict 
for  the  plaintiff,  conditionally,  and  then  discharge  the  jury;  or 
to  discharge  the  jury  before  any  verdict  is  rendered,  and  then 
dispose  of  the  demurrer;  and  if,  in  the  latter  case,  the  demurrer 
should  be  decided  in  favor  of  the  plaintiff,  and  the  damages  to 
which  he  is  entitled  be  unliquidated,  a  writ  of  inquiry  is  avTarded, 
and  another  jury  impaneled  thereupon,  to  inquire  of  and  assess 
them.  And  the  latter  course  of  proceeding,  upon  a  reference 
to  the  books  and  cases  cited  in  the  briefs,  appears  to  be  the 
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most  uBnal;  but  it  is  said  that  either  would  be  regular;  and 
cases  are  cited,  by  the  defendant  in  error,  to  prove  that,  in  some 
of  the  American  states,  a  course  of  proceeding,  different  from 
either,  has  been  indulged,  and  such  departure  therefrom  held 
to  be  no  error.  Besides,  he  insists  that  it  is  a  mere  matter  of 
practice,  which  may  be  modified  or  changed  by  the  circuit  court 
at  will,  and  so  be  regulated  according  to  its  sense  of  propriety 
or  couTenience.  This  argument  is  plausible;  and  we  have  ex- 
perienced some  difficulty  in  coming  to  a  satisfactory  conclusion 
upon  the  question.  Our  deliberations,  howeveri  have  resulted 
in  the  opinion,  that,  notwithstanding  it  is  in  some  respects  a 
matter  of  practice,  yet,  it  is  a  practice  so  interwoven  with  the 
law,  that  it  can  neither  be  disregarded  nor  changed  at  the  discre- 
tion of  the  court.  Nor  do  we  consider  it  any  more  a  matter  of 
mere  practice  than  the  filing  of  the  demurrer  itself;  which  the 
court,  under  some  circumstances,  in  the  exercise  of  a  sound 
legal  discretion,  may  certainly  refuse  to  receive;  yet,  when  the 
testimony  is  in  every  respect  certain,  or  in  writing,  the  defend- 
ant would,  a&  we  apprehend,  have  a  legal  right  to  demur,  if  he 
desired  to  withdraw  it  from  the  consideration  of  the  jury.  And, 
in  such  case,  the  court,  in  the  exercise  of  any  discretion  with 
which  it  is  vested,  would  not  be  justified  in  refusing  to  receive 
it,  or  compel  the  plaintiff  to  join  therein. 

It  may  be  regarded  as  in  many  resi>ect8  similar  to  the  right  of 
filing  or  amending  the  pleadings  in  a  cause,  the  admission  or  re- 
jection of  which  anciently  depended  upon  the  practice  of  the 
courts,  and  was  regulated  by  nothing  but  their  discretion.  But 
many  of  the  rules  of  practice,  so  established,  have  long  sinoe 
become  incorporated  with  the  common  law,  so  as  to  constitute 
a  part  thereof — thus  forming  not  merely  rules  of  practice,  but 
constituting  principles  of  law,  binding  upon  the  courts  as  well 
as  the  parties,  and  establishing  legal  remedies,  prescribing  their 
form  and  order,  as  well  as  the  manner  of  conducting  them.  Take 
the  order  of  pleading  as  an  illustration;  and  inquire  by  what 
authority  the  courts,  wherever  the  common  law  has  been  adopted, 
refuse  to  receive  or  regard  pleas  to  the  jurisdiction  of  the  court, 
or  in  abatement  of  the  suit,  after  a  plea  in  bar  of  the  action  has  . 
been  filed.  The  answer,  we  apprehend,  must  be,  that  the  law 
forbids  such  defense,  after  a  defense  has  been  interposed  in  bar 
of  the  action;  yet  the  order  of  pleading  was  originally  nothing 
but  the  practice  adopted  by  the  courts  themselves,  for  conven- 
ience and  the  better  administration  of  justice,  which,  in  the 
course  of  time,  became  parcel  of  the  common  law.  And,  there- 
fore, a  party  failing  to  observe  the  order  so  established,  often 
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loses  the  adTantage  of  a  defense,  of  which  he  could  have  availed 
bimself  if  he  had  interposed  it  at  a  proper  time  and  in  legal 
form;  and  so  it  has  been  uniformly  ruled  by  this  court.  And 
cases  may  be  found  where  judgments  have  been  set  aside  be- 
cause the  established  order  of  pleading  had  not  been  observed; 
the  judgment  having  been  given  upon  some  defense,  which,  ac- 
cording to  that  order,  had  been  waived,  or  sui>erseded  by  the 
interposition  of  some  defense  posterior  to  it  in  the  legal  order  of 
pleading.  Yet,  this  could  not  be,  if  the  order  of  pleading  de- 
pended upon  the  simple  discretion  or  mere  practice  of  the  court, 
as  contradistinguished  from  the  rules  of  practice  and  order  of 
proceeding  prescribed  by  law.  Such,  also,  is  the  character  of 
the  rule  which  prescribes  the  order  of  proceeding  upon  the  filing 
of  a  demurrer  to  evidence;  it  is  a  rule  of  practice  established  by 
law,  which  the  coiurt  and  parties  are  bound  to  observe.  In  the 
present  case,  the  rules  of  proceeding  established  in  such  case,  have 
been  entirely  departed  from,  and  a  course  of  proceeding,  wholly 
unauthorized  by  any  rule  or  precedent,  has  been  adopted,  vnth 
the  sanction  of  the  circuit  court,  vdthout  the  assent  of  the 
plaintiff  in  error,  and  in  derogation  of  his  legal  rights;  and, 
therefore,  there  is  error  in  the  proceeding  and  judgment  against 
him,  of  which  he  may  well  complain,  although  it  is  impossible  to 
know  what  would  have  been  the  result,  if  the  proceeding  had 
been  conducted  according  to  law.  He  had  a  legal  right  to 
require  that  it  should  be  so  conducted;  or  in  other  words,  he 
was  entitled  to  a  legal  trial  which  v^as  refused  him  by  the  court. 

And,  therefore,  it  is  unnecessary  to  determine  such  other  ques- 
tions as  are  presented  by  the  record  and  assignment  of  errors,  aa 
they  will  probably  never  arise  upon  another  trial  of  the  case. 

Judgment  reversed. 

Words  WBnrxN  Ain>  Pububhkd  mat  bb  Libbloub  though  they  would 
not  be  actionable  had  they  been  spoken.  It  will  be  sufficient  to  render  a  pnb- 
Ucation  libelous  that  it  renders  a  person  ridicnloos,  or  exposes  him  to  oon* 
tempt,  or  impairs  his  standing  in  society  as  a  man  of  reotiCade  or  principle: 
FonmlleY.  McNeaae^  81  Am.  Dec  656  and  note,  in  which  other  cases  are 
dtad. 
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MoLain  v.  Cabsok's  Exeoutob. 

[4  ABKAN8AB,  IM  ] 

At  Common  Law  a  Pabtnebship  Debt  is  the  Joint  Debt  of  the  part- 
ners, and  the  death  of  any  member  of  the  firm  extinguishes  the  debt  as 
to  him;  and  the  remedy  of  the  creditor  is  confined  to  one  against  the 
survivors. 
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In  Equitt  a  Pabtnsbshif  Debt  is  Considbked  Joint  and  Sevebal,  and 
npon  the  death  of  any  member  of  the  firm  the  creditor  may  proceed 
directly  against  the  estate  of  the  deceased  partner.  This  mle  has  been 
adopted  by  oar  statute,  and  in  conseqaence  in  Arkansas  a  partnership 
creditor  is  entitled  to  an  aUowance  in  the  probate  court  of  a  partnership 
debt  which  he  has  presented  to  the  representative  of  a  deceased  partner. 

Appeal  from  the  probate  court  of  Lafayette  county.  That 
court  had  allowed  a  claim  presented  against  the  estate  of  Sam- 
uel P.  Carson,  by  plaintiffs,  partnership  creditors  of  the  firm  of 
Percifull  &  Co.,  whereof  said  Carson  had  in  his  life-time  been 
a  member.  The  executor  appealed  from  this  order  of  the  pro- 
bate court  to  the  circuit  court,  where  it  was  reversed.  Plaintiffs 
thereupon  apx>ealed  to  this  court 

TrapnaU  and  Cocke,  for  the  appellants. 

By  Court,  Laot,  J.  The  doctrine  of  partnership,  in  these 
<sases,  is  well  settled  in  England.  At  law,  the  contract  was 
always  treated  as  a  joint  agreement;  and  upon  the  death  of  one 
partner,  a  joint  creditor  could  not  proceed  against  his  separate 
estate.  The  reason  is,  that,  by  the  death  of  the  joint  partner, 
the  joint  contract,  as  to  him,  becomes  extinguished.  The  cred- 
itor may  have  his  action  against  the  survivor  or  joint  contractor: 
1  Ch.  PI.  57;  Collier  on  Part.  837.  In  equity,  there  is  some 
<;onflict  between  the  authorities.  The  creditor,  in  equity,  will 
be  permitted  to  receive  satisfaction  of  his  debt  out  of  the  estate 
of  the  deceased  partner,  under  certain  restrictions,  through  the 
medium  of  subsisting  equities  between  the  parties  themselves; 
and  Lord  Eldon  has  pittuly  remarked,  ''  that  separate  creditors 
must  take  the  separate  estate,  and  the  joint  creditors  the  sur- 
plus:" Oreer  v.  ChisweU,^  9  Ves.  118;  Jcuxmb  v.  Harwood^  2  Id. 
265.  And  Lord  Brougham  said,  in  Sumner  v.  Powell,  1  Meriv. 
73,'  ''  that  a  partnership  debt  has  been  treated,  in  equity,  as 
the  several  debt  of  each,  though,  in  law,  it  is  only  the  joint  debt 
of  all." 

The  general  rule  upon  the  subject  is,  that  if,  upon  the  decease 
of  a  partner,  the  creditor's  contract  is  to  be  treated  as  several, 
as  well  as  joint,  in  respect  to  the  firm,  then  he  will  of  course  be 
entitled  to  receive  satisfaction  in  equity,  immediately  out  of  the 
estate  of  the  deceased  partner,  and  to  take  his  portion  pari 
passu  with  separate  creditors.  Under  our  laws,  no  such  thing 
as  a  joint  contract,  in  the  sense  in  which  It  is  used  in  England, 
<;an  be  allowed.  Our  statute  regulating  proceedings  upon  such 
subjects,  enacts, ''  that  all  joint  debts  or  obligations  shall  survive 


1.  Cfrajf  T.  CHtwM,  3.  3  KertT.  37. 
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against  the  heirs,  executors,  and  administrators  of  such  joint 
debtor  or  obligor,  as  may  die  before  the  discharge  of  such  joint 
debt  or  obligation:"  Bev.  St.,  sees.  1  to  24,  p.  475.  This  act 
makes  a  partnership  debt  a  several,  as  well  as  a  joint  contract; 
and  the  partnership  creditor  is,  consequently,  invested  with  a 
legal  right  to  proceed  immediately  against  the  estate  of  the 
deceased  partner,  and  to  be  paid  at  the  same  time  with  separate 
creditors.  The  debt  against  the  firm  being  separate  as  well  as 
joint,  the  death  of  the  one  partner  can  not  extinguish  the  sep* 
aiate  demand  against  his  estate.  That  contingency  leaves  his 
right  in  full  operation,  and  the  deceased  partner's  estate  bound 
separately  for  the  debt 
Judgment  reversed. 

Wnor  BqvirT  wiLLCkuramBB  A  Dm  Jooit  as  Law.  Jooit  amd  Sxvuals 
Bm  Fridt  v.  Boyoe,  33  Am.  Dm.  78. 
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AoooKD  ANB  Sato? ACTION,  f imudiilently  obtained,  S71« 

promiie  to  pay  notwiihstanding,  is  void,  371. 
AcnoN,  damage  not  always  essential  to  right  of,  11& 

for  false  representation  in  sale  of  land,  406. 
Adkmption,  of  demonstrative  legacy,  67L 

of  general  legacy,  670. 

of  legacies,  defined,  687. 

of  legacies,  how  accomplished,  667. 

of  legacies,  takes  place  only  when  testator  standi  in  partntal  ralatloa 
toward  legatee,  667. 

of  specific  legacy,  668. 
ADMiinaTBATOB.    See  Exboutor  anb  Admivisxratob. 
AoUTBR,  has  no  lien  for  services,  622. 
Attobnbt  at  Law,  communication  to,  when  privileged,  296,  297. 

purchase  by,  at  execution  sale,  410. 

should  not  produce  papers  given  him  by  his  client,  296, 

BAiTXBnpTor,  promise  to  pay,  made  after  discharge  in,  872. 

CoMMOif  Cabsikbs,  who  are,  467. 

Consideration,  moral  obligation  as  a,  371. 

Contract,  for  service,  abandonment  before  completion,  180^  46C 

CoNVBTANOB,  after-acquired  title,  when  passes  by,  129. 

appurtenances,  include  right  to  use  drain,  89. 

oovenants  in,  what  amount  to  warranty,  130. 

delivering  to  third  person  for  use  of  grantee,  IfiS. 

estoppel  by,  129. 

fraudulent  in  part,  145. 

land,  deficiency  in  amount  of,  390. 

of  expectancy,  by  heir,  128. 
Conviction,  erroneous,  bars  further  prosecutimi,  140. 
Corporation,  change  in  route  or  privileges  of,  does  not 
505. 

existence  of,  how  put  in  issue,  505. 

public,  what  is  a,  238. 
Co-TKNANCT,  between  cropper  and  land-owner,  317. 
Courts,  exerdsing  statutory  authority,  309. 

jurisdiction,  essential  to  validity  of  acts  of,  308. 

jurisdiction,  not  presumed  in  inferior  court,  308. 

jurisdiction,  presumed  in  superior  court,  308. 

surrogates  are  inferior.  308. 
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Cboppiko,  agreements  for,  317-322. 

makes  parties  tenants  in  common,  318. 
partnership  between  owner  and  cropper,  321. 
relation  of  cropper  to  the  land,  318. 
stipulation  that  lessor  shall  retain  possesakm,  821. 
when  creates  relation  of  landlord  and  tenant,  S19l 
when  cropper  has  no  interest  before  diviaioci»  930k 

DniNXTioif  of  ademption,  667. 
of  cropper,  320. 

of  general  lien  for  serrices,  622. 
of  partionlar  lien  for  services,  022. 

KA8BMXZTT  of  necessity,  89. 

rights  of  owner  of  fee,  115. 

right  of  way  may  be  created  by  leeeivatlaii,  lift. 

to  drain  over  lower  estate,  when  passes  by  deed  of  upper*  9k 
Ebtoppel  by  conveyance  of  land,  52, 

EviDXNCB  by  parol  of  docnment  destroyed  by  the  party,  144.  \ 

BxBOunoN  against  one  partner,  what  may  be  seised,  878.  \ 

exemption  of  growing  potatoes,  240.  i 

sale  of  entire  property  under  writ  against  ooKnvner,  878^ 

sale  of  entire  property  under  writ  against  mortgagee^  874 
EzBonnoN  Sale,  fraudulent  purchase  at,  460. 
ExBOUTOB  AND  ADMiiasTBATOB,  personal  liability  o^  87. 

sale  in  excess  of  license,  65,  66. 
ExFBOTANcnr,  conveyance  of,  128,  129. 

Fectubss,  cylinder  belonging  to  furnace,  618. 

disconnected  become  personalty,  518. 

old  rails  of  railroad,  518. 

steam-engine,  when  not,  494. 

tests  for  determining  what  are,  494. 
Fraxtd,  general  plea  of,  694. 

in  sale,  327* 

in  sale,  evidence  in  support  of,  828. 

partnership  liability  for  goods  obtained  l^,  827> 

OuABANTT,  negotiability  of,  270. 

Habeas  Corpus,  affidavits  after  indictment  to  show  fanoowicw^  88C 

indictment,  when  conclusive,  464. 

innocence  of  prisoner  no  ground  for  discharge,  864. 

prisoner  held  for  acts  authorized  by  foreign  power,  86S. 

power  of  courts  to  inquire  into  question  of  goilt,  86S. 

state  courts,  jurisdiction  of,  when  priMmer  is  held  imdMr  the  Uailsi 
States,  200-203. 
HszB,  grant  by,  during  life  of  ancestor,  128. 

ImrAKT,  fraud  of,  in  proceeding  to  contract,  242. 
liability  for  torts,  242. 
liability  for  torts  arising  ex  contractu,  242, 
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iTOBKAnoNAL  Law,  aots  of  nnlawfal  war,  sovereign  ia  alone  aooooniabU^ 
366. 
individnab  not  responsible  for  acts  directed  or  adopted  by  the  soTereignt 
366. 

JUBOMSNT  against  principal  and  surety  does  not  extinguish  their  relation,  458L 

amending  fttme  pro  twnc^  690. 

diyision  of  county,  effect  on  lien  of,  413. 

confessed  by  one  partner  only,  471. 

erroneous,  bars  another  prosecution,  140. 
JVBOB,  disqualification  by  hypothetical  opinion^  638w 

LiaaB,  at  expiration,  lessee  becraies  tenant  at  wll]«  44L 

on  the  shares,  effect  of,  317. 
Ltoacibs,  ademption  of,  667-671. 

ademption  of,  by  remoyal  of  subject  ti^  668L 

ademption  of,  demonstrative,  671. 

ademption  of,  general,  670. 

ademption  of,  special,  669k. 
Lmn.,  malice  is  inferred  and  need  not  be  al^jed,  M 

publication  of  truth,  36. 
Imr,  agister  has  none,  522. 

for  services,  definition  of  general,  522. 

for  services,  definition  of  special,  522. 

for  services,  employee  not  entitled  to,  523w 

for  services,  not  assignable,  523. 

for  services  of  artisan  or  tradesman,  522. 

for  services  of  bailee  for  hire,  522. 

for  services,  possession  essential  to,  523. 

livery,  stable  keeper  has  none,  522. 

liiBBiED  Woman,  acting  as  sole  trader,  713. 

alien's  wife,  when  may  be  treated  as  a/nne  so2e,  710. 

choees  in  action  of,  assignment  of  by  husband,  577. 

choses  in  action  of,  attachment  of  in  suit  against  husband,  682L 

choees  in  action  of,  award  on  in  favor  of  husband,  582. 

choses  in  action  of,  gift  of  by  husband,  577. 

choses  in  action  of,  husband  by  reducing  to  poesesnon  becomes  owner  el« 

57a 
choses  in  action  of,  interest  of  husband's  creditors  in,  582. 
choses  in  action  of,  payment  of  to  husband,  579. 
choses  in  action  of,  reducing  to  possession  by  husband,  hoiir  aooompUshed 

577,  578,  581. 
choses  in  action  of,  voluntary  transfer  of  by  husband,  580. 
contracting  of,  as  Skferm  sole,  709-7131 
disabilities  of,  and  their  object,  709. 
husband  of,  being  banlBhed  or  civilly  dead,  709. 
husband  of,  having  abjured  the  realm,  709. 
may  contifact  as  a  feme  sole,  when,  709. 
reversionary  interest  of,  when  husband  can  not  assign,  580. 
treated  as  feme  sole,  when,  709-714. 
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MoBTiiAOX,  giving  power  to  sell  and  to  Iray  other  property^  M» 
rents,  when  paas  by,  121. 

Navioablb  Rivsbs,  ownership  of,  58. 

right  of  fishing  in,  59. 
NoLLB  Prosequi,  court  can  not  direct,  985. 

when  may  be  entered,  365. 

Partnebship,  judgment  on  confession  by  one  partner  only,  471. 
Payment,  by  receipt  of  note,  for  lees  than  the  whole  debt,  98. 

in  bills  of  suspended  bank,  449. 

new  note,  when  deemed  a,  48. 
Plbadino,  fraud,  covin,  and  false  representation,  604. 

verification  of,  need  not  be  in  exact  words  of  statute,  401, 

RATmoATiON  by  owner,  of  entry  made  on  his  land  by  another,  22Sw 
Receipt  may  be  contradicted  or  explained  by  parol,  98. 
Rents,  when  pass  by  deed  or  mortgage,  121. 

Ssbvioes,  agister  has  no  lien  for,  522. 

artisans  have  liens  for,  522. 

bailees  for  hire  have  liens  for,  522. 

liens  for  are  of  two  classes,  522. 

liens  for  at  common  law,  522,  623. 

liens  for,  employee  not  entitled  to,  528. 

liens  for,  not  assignable,  523. 

liens  for,  possession  essential  to,  523. 
Statute  or  Frauds,  promise,  difference  between  original  and  collatsnl,  Itt 

promise  to  pay  the  debt  of  another,  153. 
Statute  of  Limitations,  return  of  non-resident,  what  is,  189. 
Streets,  power  of  legislature  to  authoriae  railroad  in,  21(K 
Surety,  right  of  to  remedies  of  creditor,  458. 

Torts,  infants  liability  for,  242. 

Trustees  of  corporation,  when  personally  responsible  on  note,  60L 

Wife,  bill  in  equity,  when  bound  thereby,  395. 

joinder  of  in  mortgage,  effect  of  on  dower,  392. 

mortgage  by,  of  separate  estate,  392. 

when  may  be  treated  as  feme  sole^  709-714. 
Will,  publication,  necessity  and  sufficiency  of,  200l 

witness'  want  of  recollection  not  fatal  to^  200l 
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ABATEMENT. 
See  PXiXADiNO  and  PRAonos,  2,  7»  8,  2S. 

ACCORD  AND  SATISFACTION. 

1.  Wrsbb  Cseditob  Rbgeivss  in  Full  Satisfaction  of  his  Dibt,  the  note 

of  a  third  person,  for  a  snm  less  than  is  due  to  him,  it  is  a  good  aooord 
and  satisfaction  to  bar  a  suit  for  the  balance,  and  so  is  the  receiving  of  a 
less  sum  than  is  due  in  satisfaction  of  the  whole,  before  the  debt  is  due. 
Brooks  V.  White^  95. 

2.  Accord  and  Satisfaction  procured  by  the  debtor's  willfoUy  misrepresent- 

ing or  suppressing  any  material  fact  in  the  statement  of  his  afiEurs,  are 
void;  and  even  a  sealed  release  based  thereon  will  be  set  aside  in  equity. 
Stafford  v.  Ba4!on^  366. 
t.  Moral  Obligation  to  Pat  ths  Bcsidub  of  a  Dbbt  Disoharobd  bt  Ach 
CORD  AND  Satisfaction  does  not  exist,  and,  therefore,  a  promise  to  pay 
such  residue  can  not  be  enforced  by  action;  such  obligation  exists  when 
a  debt  is  discharged  by  the  provision  of  some  positive  law,  and  not  by 
the  act  of  the  parties.     Id, 

ACCOUNT. 
See  Pbqbats  Comns,  2-5. 

ACTIONS. 

1.  AcmoH  FOB  Non-performance  of  Duty  can  be  sustained  only  by  the  per- 

son to  whom  the  duty  was  due,    Qrtgg  v.  CroM^ord^  739. 

2.  MXMBES  OF  CuURCn  CAN  NOT  MAINTAIN  ACTION  AGAINST  OnB  DISTURB- 

ING him  in  his  devotions  there,  by  making  loud  noises  in  talking,  singing, 
and  the  like.     Owen  v.  HenmaHy  481. 

3.  WuERE,  IN  Assumpsit,  Acts  Stipulated  to  be  Donb  arb  Several,  though 

stipulated  for  by  one  contract,  an  action  lies  for  s^ch  successive  breach. 
Perry  v.  HcaringUm^  98. 

4.  Acceptance  of  Order  to  Pay  Certain  Sum  out  of  First  Monet  belong- 

ing to  the  drawer,  which  the  acceptor  should  receive  from  a  certain  fund, 
binds  the  latter  to  pay  on  reasonable  demand,  from  time  to  time,  as  the 
money  is  received  by  him.  And  judgment  against  the  acceptor  for  one 
breach  of  his  contract,  in  not  paying  a  part,  is  not  a  bar  to  another  action 
Am.  Deo.  Vol.  XXXYII— SO 
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OB  anothar  breach,  in  not  paying  on  demand  a  ftuther  ram  reoelTed  hf 
him  after  the  oommenoement  of  the  first  action.    IcL 
See  BxiounoNa,  II;  Jubomsmtb,  15. 

ADEMPTION. 
See  Wills,  ^-8. 

ADVEESB  POSSESSION. 

L  AdYEBSB  PO8SI8SION.— EkTRT  UNDEB  Ck>L0R  OF  TXTLB  MUST  BB  A000» 

PANiED  by  each  acts  of  ownership,  that  the  reasonable  presomption  ia 
that  the  owner,  who  knew  of  them,  most  have  understood  that  a  claim 
adverse  to  his  own  is  asserted,  to  constitute  adyerse  possession.  Bailq^ 
y.  CarieUm,  190. 

2.  Idkii.~Wherb  a  Dbkd  Cokybts  Two  Tracts,  to  one  of  which  alone  the 
grantor  has  title,  an  entry  upon  and  occupation  of  that  tract  will  not 
operate  a  disseisin  of  the  owner  from  the  other.    IcL 

t.  Ibkm.~To  CoNSTrruTB  Adyebsx  Possxssion  there  must  be  an  aotoal  poa- 
session  of  some  part  of  the  land  of  the  owner  against  whom  the  poasassiog 
is  invoked.    Id, 

4.  UsB  OF  Land  in  common  with  Many  Others,  who  Claim  no  TnxB 
Thebbto,  there  being  nothing  to  distinguish  the  use  of  the  claimant  from 
that  of  the  others,  will  not  constitute  adverse  possession,  though  the  acta 
of  user,  had  they  been  exclusive  in  the  claimant,  might  have  been  suffi* 
dent.    Id, 

fL  Sntbt  bt  Onb  of  Sbvbral  Co-hxirs  of  Onb  Dtino  in  Abvbbbb  Pot* 
SESSION  of  land,  immediately  upon  the  ancestor's  death,  inures  to  tba 
benefit  of  all  the  heirs,  and  where  he  conveys  to  a  stranger  who  enter* 
and  remains  in  possession  until  the  completion  of  the  statutory  period 
after  the  original  entry  by  the  ancestor,  the  adverse  possession  is  thereby 
continued  and  gives  a  good  title  under  the  statute  of  limitations.  Ort^k» 
T.  Tottenham^  472. 

See  Disseisin;  Easements,  3;  Statute  of  Limitations. 

AGENCY. 

L  Principal's  Death  Revokes  Agent's  Authoritt  instantly,  and  acta  of 
agent  done  after  the  principal's  death  in  ignorance  of  that  fact,  and  in 
good  faith,  are  void.     Rigs  v.  Cage,  559. 

8.  Authority  CoNta>ED  to  Jttdoment  and  Discretion  of  Agent,  whether 
private  or  public,  imports  personal  trust  and  confidence,  and  can  not  ba 
subdelegated  by  such  agent     Lyon  v.  Jerome^  271. 

t.  Canal  Combossionbrs  can  not  Delegate  to  an  engineer  or  other  subor* 
dinate  the  authority  conferred  upon  them  by  statute  to  enter  upon  landa 
of  citizens  and  take  and  use  their  property  **as  they  may  think  proper" 
in  constructing  the  canal,  that  authority  being  discretionary  in  its  nature; 
and  an  engineer  entering  upon  land  and  taking  materials  for  the  coo- 
struction  ol  the  canal  without  the  express  direction  of  the  oommiasioneta 
is  liable  in  trespass.     Id, 

4.  Authoritt  of  an  Agent  to  Carrt  on  the  Business  of  a  MANirFAcruB- 
INO  Company  does  not  extend  to  the  right  to  pledge  or  mortgage  itt 
machinery  and  buildings.    Despatch  Line  v.  Btttamy  Mfg,  Co.,  20S. 
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f.  NoTX  EzBOUTXD  B7  AN  AoiHT  OF  A  CoBPOKATioir  in  lu8  owh  Dame  and 
signed  "A.  B.,  Ag*t  etc,**  is  the  note  of  the  oorporation,  if  it  wm  in- 
tended as  such,  and  the  authority  of  the  agent  extended  to  the  ezeoa* 
tion  of  notes.    Id. 

t.  An  Inst&umsnt  undbb  Seal  Exioutxd  bt  an  Aobnt  which  might 
operate  as  a  writing  without  seal,  will  be  to  treated  if  neoeesary  to  giTO  it 
validity  because  of  a  lack  of  authority  upon  the  part  of  the  agent  to  bind 
his  piundpal  by  deed.    IcL 

7.  AooxPTiNo  Bknxfits  Abisino  from  a  Gont&aot  of  an  Unauthobizid 

AosNT,  ratifies  the  contract  if  it  is  one  capable  of  ratification  by  pazoL 
Thus  receiving  and  retaining  the  consideration  of  an  unauthorised  rnort* 
gage  of  personal  estate,  ratifies  it    Id, 

8.  Eatifigatiqn  of  an  Aot  is  Equivalbnt  to  a  precedent  authority.    Id, 

t.  Ratification  of  an  Act  must  bb  in  thb  PABnctrLAB  Mods  or  fonD 
neoessary  to  confer  an  authority  to  perform  it,  in  the  first  instance.    Id» 

lOl  POWXB  OF  AtTORNKT  to  Ck>LLE0T  A  DeBT  IS  RBTOKXD  BT  DXATB  oi  th* 

prindpaL    Cfdte  v.  Tappan,  194. 

See  Banks  and  Banking;  Bstoppbl,  2. 

ALIBNS. 
L  A  Child  Bobn  in  Fobeion  Pabts  of  parents  who  were  originally  red- 
dents  of  New  Hampshire,  and  who  were  married  In  that  state,  is  not 
necessarily  an  alien,  nor  will  the  presumption  that  he  is  be  indulged* 
CfampbeU  v.  WaOaee,  219. 
%,  Alien  GomamNO  a  Qbdcb  hebe  is  amenable  to  our  criminal  law,  in 
whatever  manner  he  may  have  entered  our  territory.  People  v.  5f eX6id» 
328. 

AMBIQUITIBS. 
See  EviDENOB,  8,  8L 

AMENDMENTS. 
Sea  BziODTiONS,  8;  Judgments,  5;  Pleading  and  PBAoncs»  S»  1S»  16L 

APPLICATION  OP  PAYMENTS. 
See  Payment,  4-6. 

ARBITRATION  AND  AWARD. 
L  Award  is  not  Final,  though  Signed  and  Sealed  and  read  to  the  parties^ 

where  the  arbitrators  retam  the  award  in  their  own  hands,  with  a  view 

of  hearing  any  objections  that  the  parties  might  make,  and  weighing  and 

deciding  them.    Bffars  v.  Thompgon^  680. 
8.  Rbssbtation  of  Power  to  Reconsider  a  Charge  against  the  plaintiff  does 

not  vitiate  the  aMrard.    I<L 
t.  Mistake  in  Award  in  Reciting  Date  of  Submission  does  not  invalidate 

the  award.    Id. 
4.  Deuvert  of  Award  Need  not  bb  Averred  in  a  declaration  on  the  award. 

Id. 

i.  SZBOUTION  AND  DbLIVBRT  OF  AN  AWARD  DEFEND  UPON  THB  £VIDBNCB» 

when  the  question  is,  whether  an  award  of  a  prior  or  that  of  a  subs^ 
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qaent  date  shall  prevail;  and  in  each  case  a  demnrrer  to  a  deelamtJoo 
on  the  prior  award,  on  the  groond  that  there  is  "no  sach  award,"  eaa 
not  he  snstained.    Id, 

6.  DXOLABATION  NeED  NOT  SkT  OUT  THB  WhOLB  AwABB.      Id, 

7.  Statutb  OF  Ltmitations  DOBS  NOT  Bab  an  Action  itpon  an  Awabd  a* 

common  law,  though  made  i^n  a  parol  sabmiadon,  the  award  and  nol 
the  suhmiflsion  being  the  proper  foundation  of  the  action  in  sooh  caWi 

Sank  y.  Hill,  483. 

See  Equitt,  3. 

ASSIGNMENTS  FOE  BENEFIT  OF  CBEDIT0B8. 

L  AaaiONMSNT— DsBTOB  MAT  CoNVET  HIS  Pbopsbtt  IN  Teust  to  pay  his 
creditors  in  full  or  in  unequal  portions,  provided  he  relinquishes  all  con- 
trol over  it,  stipulates  for  no  benefit  for  himself  or  family,  and  fairly  ap- 
propriates it  to  the  payment  of  his  debts.   Oazxam  v.  Poyntz,  745. 

2.  An  Assignment  for  the  Benefit  of  Cbeditobs  is  Intalii)  if  it  give  the 
trustees  power,  from  time  to  time,  to  vary  and  depart  from  the  order  ol 
settlement,  and  to  pay  in  full  or  in  part,  by  compromise  or  otherwiat 
the  debts  of  the  assignor,  because  it  permits  him  to  set  his  creditors  al 
defiance,  and  compels  them  to  bid  against  one  another  for  the  favor  ol 
being  paid  their  debts  or  a  part  thereof.    Id, 

8.  PROPEBTY  OF  DEBTOR  WHICH  VeSTS  IN  HIS  ASSIONSB  UNDEB  SCAT.  1838, 

a  163,  is  that  only  which  he  had  at  the  time  of  the  first  publioatioii  of 
the  notice  of  issuing  the  warrant  to  the  messenger.  And  thereforsy 
where  a  mortgage  was  made  by  the  debtor,  which  was  recorded  before 
tha^  time,  but  after  the  assignment  was  made,  it  will  be  good  as  against  the 
otjier  creditors,  and  the  mortgagee  will  hold  the  property  mortgaged,  as 
against  the  assignee.   Briggs  v.  Parkmanf  89. 

ASSIGNMENTS  OF  CONTELACTS. 

U  Assignment  of  a  Debt  to  Bboome  Due  on  the  Gompubtion  of  a  job  ol 
work,  or  at  the  expiration  of  a  term  of  service,  is  valid,  and  a  gacniah- 
ment  thereafter  made  is  ineffectuaL    Payne  v.  Mayor  etc  qfMMle,  744. 

2.  Acceptanoe  bt  the  Patok  of  an  Assignment  of  a  Claim  ia  unneoee- 
sary.    Id. 

&  Letter  of  Atiobnet  Authorizing  the  Attorney  to  Bbgbive  and  Re* 
oeipt  for  Debt  due  to  the  constituent  from  a  third  person,  which  con- 
tains a  clause  stating  that  the  letter  is  an  assignment  of  the  debt,  will 
be  considered  an  assignment  thereof,  although  it  is  not  in  tenns  irrevo* 
cable,  and  does  not  expressly  authorize  the  attorney  to  receive  the  money 
to  his  own  use.    Weedr.  JeweU,  115. 

4.  Debtor  mat  Lawfully  Assign  his  Future  Earnings  to  one  of  his  crad- 
itor^t,  and  if  the  employer  thereupon  agrees  to  pay  to  the  assignee  he 
can  not  afterwards  be  charged  as  the  trustee  of  the  assignor  in  a  prooem 
sued  out  by  another  creditor.    Id. 

See  Mortgages,  7;  Negotiable  Instruments,  5;  Vendor  and  Vendee,  IQi 

ASSUMPSIT. 
See  AonoKS,  3;  Landlord  and  Tenant,  12;  Statute  of  LocizAxiOHa,  flL 
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ATTACHMENTS. 

1.  Attobnst  mat  bb  Gabnishrd  vob,  Monet  in  his  EUnbs  oolleoted  for 

the  execution  debtor.    Mann  v.  Bt^ford^  .691. 

2.  Gabnishsb's  Answer  Sufficientlt  Admits  Indbbtbdnbss  to  the  ezeoa- 

tion  debtor  to  anthorize  judgment  against  such  garnishee,  even  though  it 

contains  no  express  admission,  if  it  states  facts  showing  such  indebted- 

ness  to  exist.    Id, 
%,  Wbit  of  Ebbob  Joining  Gabnishee  and  Execution  Debtob  brought  to 

reverse  a  judgment  discharging  the  garnishee  is  irregular,  but  if  no  ob* 

jection  be  made  to  such  misjoinder,  the  defect  is  waived,     /cf. 
4.  Ir  Answeb  of  Gabnishbb  Shows  that  a  Thibd  Pebson  Claims  the 

debt  or  some  interest  therein,  such  third  person  should  be  cited  to  appear, 

Payne  v.  Mayor  cf  McbiU,  744. 

6.  Tbustee  Pbooess  Lies  onlt  fob  Debts  Rboovebable  bt  the  Defend- 

ant  against  the  trustee  at  law.  A  debt  contingent  upon  the  satisfac- 
tion of  a  mortgage  not  satisfied  can  not  be  attached.  Hoyt  v.  8w\fli  580. 
8.  The  Answeb  and  Admission  of  One  Pabtneb  upon  Pbooess  of  Gab- 
NISHMENT,  where  both  have  been  regularly  served  with  process,  will  bind 
the  other.    Andtnon  v.  TToitaser,  170. 

7.  To  Pbove  THAT  Attachment  was  made  on  Wbit  which  is  Lost,  a  pei^ 

son  who  saw  the  officer  sign  hia  return  thereon  is  a  competent  witness, 
and  it  is  not  neoessary  that  the  officer  himself  should  be  called,  although 
he  is  within  the  process  of  the  court.     Nelaon  v.  Boyntony  148. 

8.  A  Receiptob  of  Attached  Ppopebtt  mat  Bbino  Tboveb  against  one 

who  takes  it  out  of  his  possession  having  no  color  of  right     Thaiyer  v. 
Hutehinmm,  607. 
0.  Belief  fbom  a  FobtIioomino  Bond  can  not  be  Obtained  on  the  ground 
that  the  levy  therein  recited  is  fictitious.    Mead  v.  i^A,  742. 
See  Assignment  of  Contbaots,  1,  4;  Tbespass,  3w 

ATTORNEY  AND  CLIENT. 

L  Empv)tmbnt  of  an  Attobnet  is  Pboved  Sufficientlt  by  his  acting  m 
such  for  the  plaintiff  and  being  recognized  as  acting  in  that  capacity  on 
the  records  of  the  court.    SmaUwood  v.  Norton^  39. 

2.  Attobnet  should  Defend  against  Replevin  Pbocess  to  recover  goods 
seized  on  an  attachment  sued  out  by  the  attorney  on  a  judgment  obtained 
by  him.    Id, 

t.  Plaintiff  in  Replevin  Becoming  Nonsuit,  the  attorney  for  the  attach- 
ment creditor  should  move  for  a  judgment  for  a  return  of  the  property 
levied,  and  for  a  failure  to  do  so,  in  consequence  of  which  the  claim  is  lost, 
the  attorney  is  liable  for  negligence.     Id, 

i.  In  Action  against  Attobnet  fob  Nsouoence  in  failing  to  move  for  a 
judgment  for  a  return  of  the  property  when  the  plaintiff  in  replevin  has 
been  nonsuited,  the  attorney  can  not  show  that  the  plaintiff  in  replevin 
was  the  real  owner  of  the  property.    Id, 

ft.  Attobnet  at  Law  is  Liable  fob  his  Neglect  to  Bbing  Suit  upon  a  note 
deposited  with  him  for  collection,  notwithstanding  he  may  have  honestly 
believed,  in  the  exerdse  of  his  best  judgment,  that  a  suit  would  prove 
unavailing.     Cox  v.  Livingston^  486. 
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6.  NoTB  Plaobd  in  the  Hands  of  an  Attobitxt  at  Law  is  presnmad  to  bo 
for  the  patpoee  of  commencing  an  action  thereupon  for  ita  oollectkii, 
whether  from  his  knowledge  of  the  debtor's  cironmstanoes  he  may  desm 
saoh  action  advisable  and  expedient  or  not.    Id, 

7*  MxABUBB  OF  Damages  in  an  Action  against  an  Attobnxt  at  Law  for 
neglect  to  sue  upon  a  note  given  him  for  collection,  is  the  som  thai 
might  have  been  recovered  of  the  maker  if  a  suit  had  been  commenced 
and  prosecuted  to  judgment.    Id. 

0.  Attoknxt  Witnessino  a  Deed,  oe  the  Sionino  of  an  Answsb,  or  any 
other  fact,  may  be  required  to  testify  concerning  the  same,  Oovemif  t. 
roandUZ^  287. 

9.  Attobnst  being  Asked  whether  he  was  Pbesent  when  an  Aooount 

Stated  was  Signed,  and  when  and  where  it  was  signed,  and  who  were 
present,  can  not  properly  refuse  to  answer  on  the  ground  that  the  mattar 
is  in  the  nature  of  a  privileged  communication.    Id, 

10.  Subpoena  Duces  Tecum  upon  an  Attorney  to  Produce  Papers  of  hia 
client,  need  not  be  obeyed.     Id, 

11.  Acts  and  TRANSAcnoNs  of  a  Client,  Done  in  the  Presence  of  av 
Attorney,  may  be  testified  to  by  the  latter.    Id. 

'  12.  Privileged  Relation  of  Attorney  and  Client  exists  for  lawful  pur- 
poses only,  and  the  former  may  be  required  to  disclose  a  criminal  dmAfft 
confided  to  him  \}j  the  latter.    Id, 

13.  Whetther  Communication  is  Priyileosd  is  for  the  court  to  decide,   /d. 

14.  Attorney  Called  by  his  Client  to  Witness  a  Business  TRANaAoriov 
between  the  latter  and  a  third  person,  is  not  privileged  from  testifying 
to  what  he  there  saw.    Id, 

15.  Attorney  can  not  be  Required  to  Testify  what  was  the  State  of  a 
written  instrument  when  first  exhibited  to  him  by  his  client,  or  whethsr, 
when  he  first  saw  an  account  in  the  hands  of  his  client,  the  evidenoe  ol 
settlement  was  indorsed  on  it.    Id, 

1&  Confidential  Communications  between  Attorney  and  Client; 
whether  oral  or  written,  coooeming  the  matter  to  which  the  retainer  re» 
lates,  are  not  to  be  disclosed  in  court,  unleas  the  client  waives  his  priv- 
il^e.    Id, 

17.  Attorney  can  not  be  Required  to  Produce  a  Paper  kor  to  Disclose 
ITS  Contents,  when  it  was  deposited  with  him  by  his  dient  He  may 
be  rsqnired  to  testify  concerning  its  existence,  and  whether  it  is  in  his 
possnssioD,  for  the  purpose  of  authorising  the  adverse  party  to  give  parol 
•videnoe  of  its  contents.    Id, 

See  Payment,  2. 

AUCTIONS. 

L  Where  upon  a  Sale  at  Auction  of  Numerous  Artioles  of  personal 
ppopei't^  the  purchaser  is  given  the  option  of  choosing  from  a  quantify, 
a  specific  amount,  the  privilege  being  sold  as  successive  "  choices,"  it  be* 
oomes  incumbent  upon  the  purchaser  to  make  his  choice  forthwith.  He 
can  not  tske  advantage  of  his  own  neglect  to  do  so  to  avoid  his  liabilify 
upon  the  purchase.    Cqffman  v.  Hampion^  611. 

%  Tbouoh  in  an  Action  against  a  Vendee  to  recover  the  sum  due  upon 
a  sale,  the  usual  mode  of  ascertaining  the  measure  of  damages  where 
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there  has  been  a  renJe,  is  the  difference  between  the  prioe  fint  offered 
and  that  for  which  the  goods  were  eventoally  sold,  yet  the  Jory  are  not 
boond  by  this  mode  of  estimation  if  they  can  disdover  any  other  mcra 
agreeable  to  the  tmth.  Id. 
ti  Bali  at  Ancnoir  of  KxniEBons  Abticles  of  Pxrsokal  Pbopxbtt  oott- 
stitntes  bnt  one  entire  contract  though  the  articles  axe  separately  stmok 
off  at  different  {nrioes.    Id. 

4.  MlBTAKB  BT  AUOTIONEXB  IN  ENTEBINa  THE  VsVDOR'b  Ka1CX»  will  bo  OOfw 

reoted  in  eqnity.    Pugh  ▼.  Chessddine^  414. 

AUTREFOIS  CONTICrr. 
See  Criminal  Law.  6. 

BAILMENTS. 
L  A  Bazlix  mat  Dbitt  his  Bailor's  Titlk  by  showing  that  the  latter 
obtained  possession  of  the  goods  either  frandalently,  tortioasly,  or 
fdoniously.  King  t.  Richards^  420. 
^  LuBiUTT  OF  Bailbb. — One  who  at  the  owner's  request  takes  a  driye  in  a 
sulky,  is  liaUe  for  injnry  to  it  occasioned  by  his  want  of  oommon  pni« 
denoe.    Cwrpenter  v.  Branch,  587. 

SeeLnENS,  2. 

BANKRUPTCY  AND  INSOLVENCY. 
i.  FRomBK  TO  Pat  a  Dsbt  Disoharoed  bt  Bankruftot  and  the  like,  most 

be  specially  pleaded.    Stafford  v.  Bacon,  366. 
^  Communication  to  a  Stranger  of  an'  Iittent  to  Pat  a  Debt  which  has 
been  diBchaiged,  Is  not  available  to  the  creditor  as  a  promise  to  pay  hia 
SQohdebt.    Id, 

BANES  AND  BANKING. 

f^ffiywm  OF  A  BaNK    HAS    NO  AUTHORITT  TO  INDORSE  NbGOTIABLB  PaPH 

held  by  it,  for  the  porpose  of  transferring  the  interest  of  the  bank 
therein,  or  for  any  other  porpoee  than  to  facilitate  the  oolleotion  of  the 
note.    EBioiv.  Abbot,  2!rj. 

See  Patment»  2;  UsAOS,  1,  2.    • 

BARRATRY. 
See  Insurance,  4. 

BILI^  OF  CREDIT. 
See  Constitutional  Law,  10. 

BELLS   OF  EXCHANGE. 
€••  Kmorabu  Inbzruments,  6-8,  18;   Partnership,  1;  8rATun  Of 

Frauds,?. 

BONA  FIDE  PURCHASERS. 
See  Hortoaoes,  4, 6;  Negotiable  Instruments,  IQl 
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BONDS. 

I.  Iir  Jonrr  and  Skvbbal  Boni>»  all  Obleoobs  abm  Pbingipal  Dsbxobs,  m 

between  the  obligora  and  obligees,  though  as  between  each  other  th^  may 
have  the  rights  and  remedies  resulting  from  the  relation  of  ^indpal  and 
sorety.    Newcomer  v.  KUnty  74. 

2  Statute  Pbovision  RsQuiBiif o  a  Ck>URT  to  Pass  upon  all  QmoiAL  BaHot^ 
that  have  been  received  by  the  clerk  daring  vacation,  at  the  next  term, 
and  approve  of  or  reject  the  same,  is  for  the  benefit  of  the  pablio,  and 
therefore  a  failnre  upon  the  part  of  the  coort  to  comply  therewith,  ia  no 
defense  to  an  action  upon  the  bond.    Jones  v.  StaU^  180. 

8.  Reckption  akd  Dxtention  of  as  OmoiAL  Bond,  witboat  objection,  for  a 
considerable  length  of  time,  by  an  officer  who  is  required  by  law  to  pa« 
upon  it,  is  sufficient  evidence  of  his  acceptance.     Id. 

4.  Whkbb  a  Statute  Piebcts  Bo2n>s  roB  thb  Pubuo  BnnariT  to  be  mada 
payable  to  the  governor  or  other  functionary  having  l^gal  saociawioD,  tfaa 
office  is  the  payee,  and  tEe  successor,  whether  described  eo  wowfag  either 
in  the  statute  or  bond,  or  not»  may  sue  on  the  bond.  PtXk  v.  Pkmmar^ 
566. 

A.  Ik  Statutobt  Bonds,  Supbbaddbd  Conditionb  not  imposed  by  the  stat* 
ute  may  be  rejected  as  illegal,  and  the  conditions  required  by  the  statute 
enforced.     Id, 

6.  Bond  Exboutbd  BY  Pubuo  Ofvickb,  not  good  as  a  statutory  bond,  may  be 

good  as  a  voluntary  obligation  upon  which  an  action  can  be  maintained* 
Ooodrumv,  CarroU,  564. 

7.  Deed  Dbliyebed  to  Stranobb  fob  thb  Use  of  the  Obuoxb  into  whose 

hands  it  subsequently  comes  is  good  from  the  time  of  the  delivery  to  the 
stranger.    Id, 

8.  Bond  Aooefted  bt  thb  Obleoeb  at  the  Timb  of  the  Plea  is  the  bond  of 

the  obligors.    Id. 

0.  Plea  that  Bond  was  Obtained  bt  Fbaud  without  alleging  the  facts  eon* 

stituting  the  fraud  is  bad.     Oike  v.  WiUiame,  602. 
10.  Plea  that  Bond  was  Made  without  Covbideratioh  is  good  in  Ai>K^»if»ft. 
Id. 

II.  Plea  that  Considebation  of  Bond  has  Failed  in  that  it  was  given  for 
the  purchase  of  land,  but  that  no  title  or  covenant  of  title  was  then  or  after- 
wards made,  and  that  the  plaintiff  can  not  make  title,  is  bad  because  it 
impliedly  admits  that  the  contract  is  not  rescinded,  and  that  the  defend* 
ant  has  possession.    Id. 

See  BxBOUTOBs  and  Administbatobs,  I;  Offices  and  Officbbsi  2; 
USURT,  2,  3. 

BOUNDARIES. 

1.  Whebe  a  Committee  to  Set  off  Doweb  Run  out  and  Mabk  on  the 

Gbound  one  of  the  lines  which  they  intend  as  a  boundary  to  the  dower 
lands,  the  location  so  made  will  control  a  description  of  the  same  line, 
by  courses  and  distances  inconsistent  therewith,  in  their  return.  €ffi/fm 
V.  Bixbyf  225. 

2.  Natural  Boundaries  Control  Number  of  Acres,  especially  where  the 

number  is  stated  with  a  *' more  or  less."    I(vUcurd  v.  Odppe,  561. 
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t.  Nbw  Tbial  will  bb  Giumted  Mors  Rbadilt  fob  Ebbob  in  DiciDiyG 

QnisnoiTS  of  Looatioit  of  boundary  lines,  inasmnoh  m  snoh  qaettions 

are  legal  in  their  character.    Fdder  y.  Bonnett,  545. 
4.  Natuilal  Bodndariss  Pbevail  Except  whbn  thbt  abb  Bkvblofbd  nr 

Doubt,  in  which  case  artificial  marks,  though  of  inferior  degree,  will 

hare  e£fect.    Id, 
A.  SuBTsr  Calling  fob  a  Boundabt  Desionatxd  as  **  Dban  Swamp,"  in- 

dttdes  the  land  to  the  flowing  stream  or  current  of  the  swamp  where 

soch  exists,  and  does  not  extend  merely  to  the  external  line  of  the  low 

and  nutfshy  ground.    Id, 

See  Evidsncb,  13^ 

CAVEAT  EMPTOE. 
See  Vendor  and  Vendee,  3. 

CHAMPERTY. 
b  n  CHAXPEBiious  fob  a  Tenant  to  sell  the  land  in  his  possssrioa  at  aoy 
time  after  the  fact  of  his  disclaimer  is  known  to  the  landlord.    BuOanI 
T.  Copp$f  561. 

CITIZENSHIP. 
See  Aliens. 

COMMON  CARBIBR. 

L  Waooneb  Cab&tino  Goods  for  Hirb  is  Common  f!Ai»»t»w^  though  thai 
is  not  his  principal  bosiness,  but  only  an  occasional  and  inddental  em^ 
ployment.    Gordon  v.  HuteJwMonf  404. 

SL  Common  Carrier  is  Liable  for  thb  Loss  of  a  Pagkaob  containing 
goods  of  great  value,  though  ignorant  of  its  contents,  unless  he  has 
limited  liis  liability  by  a  special  acceptance.    B^y.  HopPt  528. 

t»  Fraud,  Carelessness,  or  Deceit  of  the  Owner  of  Mebouandisb  by 
which  a  carrier  is  misinformed  lui  to  the  true  character  of  the  contents  of 
a  package,  and  induced  to  regard  it  as  being  of  no  particular  value,  and 
to  become  less  vigilant  and  attentive  in  regard  to  its  seourit} ,  will  excuse 
the  carrier  from  liability  for  loes  of  the  goods,  it  appearing  that  the  pack- 
age was  broken  into  dmring  the  transit,  and  articles  of  great  value  taken 
therefrom.     Id, 

4.  Shipper  is  not  Bound  ORDiNARiLf  to  Disclose  the  Value  of  Goods 
shipped  in  packages,  unless  inquiry  be  made  of  him  by  the  carrier;  but 
the  shipper  must  not  employ  means  calculated  to  induce  the  carrier  to 
believe  the  goods  to  be  different  from  what  they  actually  are,  or  to  sup- 
press inquiry  as  to  their  character  and  value.     Id, 

6.  If  A  Package  Containing  Jewelry  be  Labeled  "  Glass,"  the  label  will 
be  presumed  to  have  been  intended  to  apprise  the  carrier  of  the  true  na- 
ture of  the  goods,  and  to  dispense  with  the  necessity  of  additional  in- 
quiry.   Id, 

t.  Common  Carriers  ARE  Liable  for  Loss  Arising  BEFORE  Dxuvert.  This 
principle  was  applied  to  a  case  where  the  goods  in  question  arrived  at 
their  destination  at  sundown  Saturday  evening,  but  were  not  delivered, 
the  plaintiffs  declining  to  receive  them,  it  being  so  late,  and  directing 
them  to  be  placed  on  a  sideling,  where  they  remained  until  Monday 
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motning,  looked  in  the  cms,  to  whioh  defendanti  had  the  keys;  cue  hM 
oooaned  between  Saturday  nig^t  and  Monday  moniing.  B!agle  ▼.  Wkke, 
434. 

See  FiBBZKS,  2;  Vbaom,  8. 

coNFUcrr  of  laws. 

L  Coaswuoi  OF  Laws.— Validitt  of  a  Ck>MTBAOT  is  to  be  detennined  by  the 
law  of  the  plaoe  where  it  was  executed,  and  in  the  abeenoe  of  an  eipw 
or  neoessary  understanding  that  the  oontraot  is  to  be  elsewhere  perfonnedt 
the  plaoe  of  performance  is  preenmed  to  be  the  place  of  ezeeatioa.  AlU' 
kouH  ▼.  Rcunsay,  417. 

%  0BBTOB  IS  NOT  BoUND  TO  TkNDEB   PxBIOBKANCB   WITHOUT  THB  STATI 

where  there  is  no  stipulation  in  regard  to  the  plaoe  of  pexformaiioe.    Id* 
%  Thx  Law  of  thx  Fo&um  whkbb  a  Conbtaot  is  Mads  gorems  its  obliga- 
tioo.    Ltrnt  ▼.  Lmliiai^  769. 

See  JuBOMXifTB,  14;  Statutb  of  LiiciTATioini»  6. 

CONSIDERATION. 
See  BoHBs,  10,  11;  Coktbacts,  t. 

CONSTABLES. 
See  ExBOunoNS,  17, 18»  21,  28. 

CONSTITUTIONAL  LAW. 

t.  Obamt  of  ADDinovAL  Pbiyilbgbs  to  a  Corporation  is  not  an  Intasiov 
OF  THB  Contract  between  it  and  subscribers  to  its  capital  stock*  al- 
though the  amount  for  which  the  stockholder  was  formerly  liable  may  be 
thereby  increased.    Cfray  v.  Mommgaheia  JV.  Co.,  600. 

%  Constitutional  Limitation  on  Powsb  to  Pass  Laws  iMPAnmro  Oblioa> 
noNOF  Contracts  has  reference  to  direct  and  not  to  merely  oones 
quential  inyasions  of  it.    Id, 

JL  Obuoation  of  Contract  is  not  Impatrip  bt  a  Law  whioh  merely  Taiiss 
its  ocmsequences  without  changing  the  essence  and  character  of  the  eon- 
tract,  or  altering  the  nature  of  the  obligation  created  by  it.    Id, 

4*  Act  is  not  Unconstitutional  which  removes  a  limitation  imposed  by  a 
prior  act  of  incorporation  upon  the  power  of  a  corporation  to  incur  a 
debt    Id. 

•6.  United  Statis  mat  Sub  in  thkir  own  Namx  on  a  note  indorsed  to  them, 
whether  it  is  negotiable  in  form  or  not     Utiiied  Statu  v.  YfiUfe,  874. 

^  Thb  Statb  mat  Ebsxryx  THB  Bjoht  to  Exjeoutb  and  Sxbvb  Pbocbm 
in  any  territory  which  she  may  cede  to  the  United  States.  SUUe  ▼• 
Dimkk,  197. 

7.  An  Act  Establishino  a  County  is  Unconstitutional  where  the  boon- 
daries  do  not  contain  the  number  of  acres  prescribed  by  the  oonstitutioa. 
Bradley  t.  CommitnontrB,  563. 

-8.  Quo  Warranto  is  thb  Common  Law  Modb  of  redressing  an  evil  like  that 
of  seeking  to  establish  a  cou^ty  under  an  unconstitutional  act;  but  now 
by  a  bill  in  chancery  any  one  aggrieved  may  enjoin  the  proceedings.    Id, 

M,  Thb  Dbcisions  of  thb  Supbbmb  Court  of  thb  Uirtbd  Statbs  upon  all 
questions  involving  the  construction  of  the  constitutioii  of  the  general 
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gorernment,  the  Mto  iA  ooogreai  and  foreign  treaties  made  in  porraanoc 
ol  ita  anthority,  are  binding  upon  and  will  be  followed  by  thia  oonrt. 
YeFMand  ▼.  State  Bank,  761. 
IOl  Nona  Issusd  bt  a  Bakk  ars  not  '*  BnuB  of  Crboit,"  within  the  pro- 
hibition contained  in  the  national  oonatitation  against  the  emission  of  twh 
bills,  by  the  respective  states,  though  the  state  is  the  sole. stockholder  in. 
the  bank,  and  has  unlimited  control  over  its  afiGBurs  through  its  legisla- 
tors^  and  though  it  has  made  the  notes  of  the  bank  receivable  in  payment 
of  taxes.    IdL 

See  CoRPORATioNB,  7;  EMDnorr  Domain;  Habeas  Cobtus,  6. 

CONTRACTS. 

!•  CotNTBAOTS  FOB  PXBFOBMANOB  OF  Pbrsonal  MANUAL  Labob,  requiring 
health  and  strength,  are  subject  to  the  implied  condition  that  health  and 
strength  remain.    Didbey  v.  Linseott,  66. 

%  WHEBk  Pabtt  Making  Contbaot  fob  Pxbiobmanob  of  Tbbm  of  Wobk 
isprerented  from  entering  on  the  work  at  the  stipulated  time  by  an  act  of 
God,  and  the  disability  thus  produced  lasts  during  the  greater  portion  <^ 
the  term,  he  will  be  excused  from  performing  the  work  during  the  re- 
mainder of  the  term.    Id, 

JL  Liqal  Consedbbatton,  what  Suffioibnt. — ^A  loss  or  damage  to  the  prom* 
Isee  is  as  good  a  legal  consideration  to  support  a  note,  as  a  benefit  to  the 
promisor.    Chick  ▼.  TVesett,  68. 

4.  PuBOHASBB  IS  Bntitlbd  TO  Bbsoind  a  contract  for  the  sale  of  real  estate^ 
if  such  estate  is  taken  from  him  in  consequence  of  an  incumbrance  made 
by  his  vendor  and  unknown  to  him  at  the  time  of  the  purchase.  CfuUum 
T.  Bra$ieh  Bank,  726. 

4.  Bight  to  Sub  on  Indbntubb  fob  BicNBFrr  of  Thibd  Pbbson  is,  at  law^ 
confined  to  the  parties  to  it;  the  beneficiary  can  not  sue  on  it.    Ro$»  t. 

^  Pabol  Contbaot  fob  Bbnbfit  of  Third  Pebson  confers  no  rights  on  the 
third  person,  unless  there  has  been  an  executed  gift,  or  he  has  paid  a 
valuable  consideratioD.    Id, 

?•  AflsuMPsrr  is  Pbopbb  Bbmbdt  to  Reoovbr  on  Contbaots  of  third  per* 
sons,  and  not  debt.    Id. 

fi  Wbittxn  Contbaot  matbb  Altbbbd  bt  Sobsbqubnt  Parol  Agbbbkbnt, 
where  the  alteration  is  made  on  a  good  consideration  and  before  any 
breach  of  the  contract.  And,  in  an  action  for  a  breach  of  the  written 
eontract,  such  alteration  may  be  proved,  although  the  oral  agreement  be 
within  the  operation  of  the  statute  of  frauds.  Ownmiing»  v.  Arnold,  IVk 
See  UsuBT,  I. 

CONVERSION. 
SeeTBOVEB. 

COPARCENERS. 
See  Co-tenanct,  1. 

CORPORATIONS. 

i.  Aon  OF  A  Dibbctob  OF  A  Corporation  ABB  Valid  so  ^as  the  interests  ol 
third  persons  are  concerned,  though  he  is  not  possessed  of  the  qualifica- 
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tions  required  by  the  by-laws  of  the  corporation,  if  his  eleetioii  appear 
of  record  and  he  has  been  permitted  by  the  corporation  to  act  as 
director.    Despatch  Lirie  v.  Bellamy  Mfg,  Co,^  203. 

5.  Majority  of  ths  Dibbgtobs  of  a  Corporation  may  ezeroise  the  powen 

conferred  upon  their  body  by  the  by-laws  of  the  corporation;  but  this 
they  can  dp  only  after  there  has  been  a  joint  oonsnltation  at  which  all 
the  directors  were  present,  or  after  there  has  been  a  legolar  meeting  at 
which  all  might  have  been  present,  and  at  which  a  njijority  did  meet 
and  act.    Id, 

8.  Act  Purportino  to  bb  thx  Act  of  ths  Board  OFDiBECTOR3of  a  corpora- 

tion is  presamed  to  have  been  properly  executed,  but  the  presomptloo 
may  be  rebutted.    Id, 

4.  AuTHORITT  to  Ck>NVET  THE  RSAL  ESTATS  OF  A  CORPORATION  MAT  BB  CON- 

FBRBED  BY  VoTB  of  the  board  through  whom  its  business  is  transacted. 
Id. 
ft.  Tbb  Act  of  a  Majority  of  thb  Dirbotors  of  a  CoRPORATioir,  to  be  of 
any  effect  as  the  act  of  the  corporation,  must  have  been  expressed  at  a 
regular  notified  meeting  at  which  all  the  directors  might  have  been 
present.    EUwt  v.  Alibot^  227. 

6.  LmiTATioK  OF  Thrbb  Years  Prescribed  for  Actions  upon  Statutes  by 

parties  aggrieved  to  recover  benefits  secured  thereby,  under  the  New 
York  statute  of  limitations,  does  not,  it  seems,  apply  to  a  bill  filed  by 
creditors  of  a  corporation,  under  &  provision  in  its  charter  to  charge  the 
stockholders  with  payment  of  its  debts.  Van  Hook  ▼.  WkUlock,  246. 
7*  Debts  Created  Prior  to  Passage  of  Act  Dischargino  Insolvent  Cor- 
porations and  their  stockholders  from  all  their  corporate  liabilities  upon 
making  the  assignment  therein  prescribed,  are  exempt  from  the  operation 
of  a  discharge  under  such  act,  because,  as  to  them,  the  act  is  unconstitu- 
tional; but  a  creditor  accepting  a  dividend  under  the  assignment  waives 
the  benefit  of  the  exemption  and  his  debt  is  barred.    Id. 

5.  Whebb  Act  Authorizes  Corporation  to  Erect  Dam  at  the  head  of  a 

harbor,  the  corporation  may  erect  a  dam  there  though  it  is  below  the 
highest  point  to  which  the  tide  usually  fiowed.  Parber  v.  Cuder  MiU- 
dan  Co,,  56. 

9.  Provision  in  Act  that  Corporation  must  Build  **  on  their  own 

Land"  does  not  limit  nor  designate  the  plaoe  of  building;  its  intent  is  to 
prevent  any  inference  that  the  legislature  intended  to  authorize  the  cor- 
poration to  take  the  land  of  others  for  that  purpose.    Id. 

10.  Canal  Company  is  not  a  Public  Corporation,  public  corporations  being 
only  political  oorporations,  or  those  founded  solely  for  public  purposes, 
the  whole  interest  therein  being  in  the  public.  Ten  Eyck  v.  DtL  <6  R, 
Canal  Co.,  233. 

11.  Canal  Company  is  Liable  in  Damages  for  Overflowing  Lands  near 
to  but  not  adjoining  the  canal,  by  obstructing  the  natural  fiow  of  streams 
through  such  lands,  and  its  charter  authoriziug  the  construction  of  the 
canal  is  no  justification.     Id, 

12.  Mistake  of  Corporate  ^amb  in  Notice  to  Stockholder  calling  for 
payment  of  his  installment  of  an  assessment  does  not  vitiate  it  Ora$ 
V.  Monangahela  N,  Co.,  500. 

13.  Misnomer  of  Corporation  in  the  Pleadings  in  an  action  brought  by  it 
against  a  stockholder  to  recover  the  amount  of  his  assessment,  can  not 
be  taken  advantage  of  unless  specially  pleaded  in  abatement.    Id, 
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U,  COBPO&ATION  CAN  NOT  CoiCMTT  A  CbIBIX  OIL  MiSDBMEAKOB,  DOr  by  anj 

pofitive  or  affinnative  act,  as  a  corporation,  incite  others  to  do  so.  SUUt 
T.  Oreai  Works  Mittmg  A  Mfg.  Co.,  38. 

16.  WhSN  O&IICB  OK  MtBDBMKANOB  is  CoMMITTKD  UKDEB  Ck>L0R  OF  COBFO- 

BATE  AuTHOBiTT,  the  individnals,  and  not  the  corporation,  should  bo 

indicted.    Id. 
16.  CoBPOBATioN  CAN  NOT  BK  INDICTED  FOB  A  NuiaANOB  for  obstmoting  a 

navigable  river;  in  saoh  a  case  the  remedy  is  against  those  persons  bj 

whose  prooorement  the  nuisance  was  erected.    Id. 
See  Ckunfm'UTAOHAL  Law,  1;  Pleading  and  Pbaotioi,  2, 4,  5;  Szatutb  or 
Fbaudb,  4;  Watebooubsbs,  & 

COSTS. 
OonB  Imodbbbd  bt  a  Ouabdian  in  an  action  to  detennino  the  ralidity  of  a 
deed  affecting  the  property  in  which  his  ward  has  an  interest^  are  to  be 
paid  oat  of  the  property  of  the  ward.    Rcumoff  ▼.  Joyot^  560. 
See  BuDOunoNS,  18,  21,  22;  Tbndbb,  2. 

CO-TENANCY. 

L  Whkbb  an  Estate  Bbbobnds  to  Sevebal  they  are  ooparoenen,  without 
reference  to  the  question  whether  they  are  males  or  females.  Campbell 
T.fra22aee,  219. 

2i  If  One  Tenant  in  common  Sell  the  Common  "PBOFKBOTf  his  co-tenants  may 
adopt  the  sale,  and  all  the  co-tenants  may  join  in  an  action  therefor  in 
assumpsit  for  goods  sold  and  delivered.    Putnam  v.  fFtae,  909. 

t.  BzoLUSivE  Possession  bt  One  Tenant  in  common  and  Beceift  of  thb 
Kents  and  Pbofixb  of  tlie  conmion  land  for  a  great  length  of  time,  is  not 
sufficient  to  create  a  l^gal  presumption  of  the  actual  ouster  of  a  co- 
tenant.    BoUon  V.  HamUion,  509. 

4.  Whbthbb  an  Ousteb  Ebsults  from  such  Possession  and  occupancy  is 
a  question  of  fact  to  be  determined  by  the  jury.    Id, 

See  Advebsb  Possession,  4;  Disseisin,  2,  3;  Landlobd  and  TiSANTy  1,  2, 
4,  5;  Pabtition,  1. 

COUNTIES. 
See  CoNgrATUTioNAL  Law^  7;  Judomxnts,  12» 

COVENANTS. 

1.  Ivdbfkndbnt  Covenants— Where  a  Day  is  Fdobd  fob  the  Payment 

OF  Money,  which  is  to  happen  before  the  performance  of  that  which  is 
the  consideration  of  the  payment,  the  covenant  for  payment  ia  inde- 
pendent, and  may  be  enforced,  though  there  has  been  no  performance  of 
the  consideraUon.  Within  this  rule  an  agreement  to  pay  an  installment 
of  the  purchase  price  of  land  is  independent  of  the  covenant  of  the  vend- 
or to  convey  the  titie  after  the  entire  purchase  price  has  been  paid. 
Coleman  v.  Howe,  164. 

2.  Idem. — Equity  will  not  Enjoin  the  Collection  of  an  Installment 

of  the  price  due  on  a  sale  of  lands,  the  titie  to  which  is  to  be  made  by 
warranty  deed,  after  the  entire  price  has  been  paid,  upon  the  ground 
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that  the  vendor  haa  no  title,  where  the  latter  haa  heen  goilty  d  no  i 
and  the  vendee  haa  not  been  evicted  from  the  tract  aold.    Id, 
8.  In  Action  tor  Bbsach  of  Ck>vBNANT  of  Sxisin  the  defendant  may  offer 
in  evidence  deeds  to  himself  sabseqaent  to  his  deed  to  plaintiif  to  d*> 
feat  the  action,  as  these  deeds  inure  to  the  plaintiff  by  virtoe  of  the  gen* 
eral  covenant  of  warranty  in  his  deed.    Baxter  v.  Bradlnury,  49. 

4.  WHXKS  PaBTT  AOQCJIBXS  TiTLB  AFTER  CONYXTANCB  WITH  QbNX&AL  WaB- 

RANTT,  the  title  thus  acqoired  inures  to  the  benefit  of  his  grantee,  and 
the  grantee  then  has  no  right  to  elect  whether  or  not  to  reject  the  titltb 
Id. 

5.  Damaobs  arb  Nominal,  though  Warrantor  had  not  thb  Title  when  Im- 

made  his  conveyance,  if  before  reooveiy  against  him  he  haa  obtained  tfar 
title.    Id. 

i.  Vendor  bt  Oftkrino  to  Sell  an  Estate  virtoally  represents  that  it  is  or 
shall  be  unimpaired  by  any  act  of  his,  and  free  of  inonmbranoes  onated 
by  himself.    OuUtm  v.  Branch  Bank,  726. 

7»  Covenants  are  Independent,  if  by  their  terms  the  time  of  perfonnano^ 
of  one  is  so  fixed,  that  it  is  to  happen,  or  may  happen,  before  the  perfoim- 
ance  of  the  other.  Thus  if  a  day  certain  is  fixed  for  the  payment  of  money, 
but  no  day  is  mentioned  for  the  execution  of  the  conveyance  of  which  it  ia 
the  consideration,  an  action  may  be  maintained  for  the  money,  thoo^ 
the  deed  has  not  been  executed,  and  though  there  haa  been  a  demand 
made  for  it.    Sayre  v.  Craig,  757. 

8b  Where  a  Covenant  goes  only  to  a  part  of  the  consideration  of  another 
covenant,  and  its  non-performance  may  be  paid  for  in  damages,  the  latter 
covenant  is  independent  thereof,  and  an  action  may  be  maintained  tbereon^ 
without  averring  performance  of  the  first.    Id. 

See  Landlord  and  Tenant,  3, 11;  Saiab,  t. 

CRIMINAL  LAW. 

L  Rule  that  Indictment  must  Negativb  Bzoeftions  in  Szatoti  does  not 
apply  to  a  case  where  the  charge  preferred  tx  naimra  rd  oonolnsive^ 
imports  a  negative  of  the  exceptions.    8UUe  v.  PriM,  81. 

SL  Laboent  of  Abtioles  Belonoino  to  Diffebxnt  Owners,  if  at  the  same 
time  and  place,  constitutes  but  one  offense.    LorUm  v.  Staie,  179. 

8b  Laroent— The  Finder  of  a  Pookbtbook  Containino  Bank  Bills,  but 
having  no  mark  on  or  about  it,^by  which  the  name  of  the  owner  could  be 
ascertained,  can  not  be  convicted  of  larceny,  though  the  book  was  im> 
mediately  denumded  by  the  owner,  and  the  ^nder  denied  having  it  and 
ooncealed  and  fraudulently  converted  the  bills,  unless  it  further  appears 
that  the  finder,  when  he  acquired  possession,  knew  who  the  owner  was, 
or  had  the  means  of  identifying  him  mttanUr  by  marks  on  or  about  the 
property.    People  v.  CogdeU,  297. 

4.  DisnNonoN  between  Murdbr  in  Seoond  Degree  and  Man8Lauqhxb» 
Ib  that  malice  is  a  necessary  ingredient  of  the  former,  while  in  the  latter 
it  Ib  wanting.    Slaughter  v.  CommonweaUh,  638. 

&  Where  Deceased  Made  an  Assault  on  Prisoner,  and  the  latter  ahol 
and  killed  him,  not  in  consequence  of  the  passion  produced  by  the  as* 
sault,  but  on  account  of  a  previous  malice  and  determination  to  kill  himt. 
the  crime  is  murder,  and  not  manslaughter.    Id. 
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6L  OinnnofioN  bbiqbb  Jusncn  of  Peacb,  asi>  Pebvokmaitob  of  SiNTsvcm 
Imposed,  oomtitote  a  bar  to  an  indictment  for  the  Mune  offense,  althongh 
the  Judgment  upon  wfiich  the  sentence  was  rendered  was  so  defectiva 
that  it  woold  have  been  reversed  on  error.    CommomoeaUh  ▼.  Loud,  139. 

Bea  Aiuore,  2;  Cobposatzoks,  14-16;  Habias  Corpus,  1-4,  6;  lNF>ufOT,  3; 

IHTBBXATIOirAL  LaW,  11,  12,  14,  17i  18;  JUBT  ASD  JUBOBS;  MaBBIAOS 
AVD  DiVOBOB. 

DAMAGES. 

Im  AnoBHBT  ABD  Cldcnt,  7;  AnonoHS,  2;  OovxirABn»  5;  Saxjh^  i^ 

Vbitdob  abd  Vbndbb,  7, 11;  WazbbooubsiSi  L 

DAMS. 
Sea  Watbbooubsbs,  3k 

DEBT. 
3ee  JUDOMBBTBi  IS. 

DECEIT. 
L  Dbobit  will  hot  Lib  fob  Falsb  Bepbbbbhtatiobs  where  the  phdntifT 

by  reasonable  diligence  conld  have  informed  himself  of  the  troth  qf  tha 

matter.    Samiden  v.  HaUerman,  404. 
t»  Whxbb  Vbndob  MiSRSPRB8x:nrs  Valus  of  Land  lying  in  a  neighboring 

coonty,  the  vendee  can  not  maintain  an  action  for  deceit  though  he  ha» 

never  seen  the  land,  as  he  has  it  in  his  power  to  ascertain  its  Talue.    /<!• 

DECLARATIONS. 
See  Evidbmcb,  11-13. 

DEEDS. 

L  Kzboqtiok  of  Dbbd  and  Dbuybbt  tqkbbof  toRboistbb  for  the  purpoea 
of  registration,  without  delivery  to  the  grantee,  veets  no  title  in  him,  and 
nothing  passes  thereby.    Samson  v.  TTtornUm,  135. 

t»  Dbbd  of  Land  Executed,  Acknowledged,  and  Dbutbbbd  to  Thibd 
Pbbson  to  be  by  him  delivered  to  the  grantee  after  the  grantor's  deaths 
when  so  deliveied,  takes  effect  as  from  the  date  of  the  first  delivery,  and 
divests  the  estate  of  the  grantor  as  from  that  tune. .  Foster  v.  Mansfield, 
154. 

IL  A  Quitclaim  Dbbd  is  Pebfobmancb  of  Contbact  to  Give  Qood  Tulb, 
if  the  vendor  had  the  title.    Pugh  v.  Chesaddine,  414. 

4.  Wheeb  Deed  is  Sealed  AND  Deliveeed  as  AN  EscBow  to  the  party  himself 
to  whom  it  is  made,  but  to  become  the  deed  of  him  who  sealed  it  on  cer* 
tain  conditions,  the  delivery  is  absolute,  and  the  deed  shall  take  effect 
presently  as  his  deed,  and  the  party  is  not  bound  to  perform  the  condi> 
tions.    Hkka  v.  Ooods,  677. 

^  Idbm— Whebb  Deed  on  its  Face  is  not  Complete,  but  requires  soma 
further  act  to  execute  it,  delivery  of  it  to  the  party  to  whom  it  is  to  ba 
made  is  not  absolute,  and  it  remains  in  his  hands  subject  to  the  perform^ 
ance  of  the  act.    Id, 

t.  A  Recobdbd  Deed  is  not  of  Itself  Evidencb  of  the  grantor's  titla 
PoUer  V.  Waskbum.  615. 
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7.  HunwHTP  wiTST  BB  Pboyed  other  than  by  redtab  in  a  deed  oi  recent  date^ 
in  order  to  fnmieh  a  foundation  for  title  to  land.    Id. 

S.  Whxes  G&ahtob  Bbssbyxs  Eight  of  Inobbss  ajxd  EoBias  thbouoh  a 
Gatb  or  passage  way  about  five  feet  in  width,  for  oarrying  and  recarry- 
ing  wood  or  any  other  thing  to  and  from  an  adjoining  house  of  the  grantor, 
this  amounts  to  the  reservation  of  the  right  of  a  suitable  and  convenient 
passage  for  the  purposee  indicated,  but  does  not  definitely  determine  the 
exact  width  of  the  passage  way.  And  if  the  gnmtor  and  those  who 
claim  under  him  have  used  such  passage  nearly  in  confonnity  with  the 
tenns  of  the  reservation,  they  will  be  deemed  to  have  held  under  the 
reservation,  not  adversely  thereto,  aud  they  will  be  limited  by  its  terms.  ^ 
Atkma  v.  Bordman,  100. 

Ol  Whebb  Dimbnsions  of  a  Wat  Resebvbd  abb  not  Exfbbssed,  but  the 
object  of  the  reservation  is  expressed,  the  dimensions  must  be  inferred 
to  be  such  as  are  reasonably  sufficient  for  the  accomplishment  of  that  ob- 
ject    Id, 

lOi  OwKEB  OF  Land  ovbb  wmon  his  Grantob  Rbsebvbd  a  Passaob  Wat 
may  cover  in  that  way  by  building  over  it,  provided  he  leave  a  space 
high  and  wide  enough,  and  sufficiently  well  lighted,  to  answer  reasonably 
well  the  purpose  for  which  such  passage  way  was  reserved.    I<L 

11.  Whbre  Grantob  in  Ck>NVEYiKO  Tenement  Adjocono  his  own  expressly 
stipulates  that  liis  grantee  shall  not  erect  any  building  nearer  to  the 
grantor's  than  a  certain  prescribed  limit,  such  stipulation  wiU  not  prevent 
the  grantee  from  building  a  tenement  higher  than  the  old  one,  although 
by  so  doing  he  may  lessen  the  amount  of  light  and  air  coming  to  the 
windows  of  his  grantor.    Id, 

See  AovEB8BPo68B8Bi02r,  2;  Boundabdes;  Disseisin,  1, 2;  Bquitt,  10;  Ebvof- 
PXL,  1;  Exfbcxanoibs;  Ldcns,  5. 

DEEDS  OF  TRUST. 
See  DowEB,  1-3;  MobtoaobsI,  0. 

DEUVEBY. 

See  ABBiTBaxiOBr  and  Awabd,  4,  5;  Common  Gabbibbs,  6;  Dxbds,  1,  4, 5t 

Salbs;  Spbcifio  Pebfobhancb,  SL 

DEMAND. 
See  NiQOTiABUi  Inbtbumbnts,  19;  Subbttbhip,  10;  Tbotxe;  Usaob*  S. 

DEVISEa 

See  Wills,  8L 

DISSEISIN. 

1.  Deed  of  Dissbiseb,  while  the  Disseisin  is  bull  Subsistino,  oooveyt 

no  title.     Parber  v.'  Proprietors,  121. 

2.  Disseisin  of  One  Co-tenant  by  Anotheb,  What  AMOfXNTS  to. — WL^-e 

one  co-tenant  oonvejrs  the  whole  estate,  and  the  grantee  records  the  deed 
and  enters  into  open  and  notorious  possession,  claiming  title  to  the  entire 
estate,  this  will  amount  to  a  disseisin  by  such  grantee,  of  the  oCiier  o^ 
tenants      ^d^ 
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S.  A  DosxisoB  PuBCHAsnro  vbom  a  Co-TENAirr  can  not  be  ousted  by  a  oo- 
teoaiit  until  he  oommits  eome  diaseisin  of  the  pkinti£    Hou9t  t.  FuMert 

688. 

8ee  PLSADiNa  and  Pbactigb,  17,  18. 

DOMICILE. 

1.  DOMIOILB  09  A  MiNOB  ChILD  IS  AT  THE  DOMICILB  OF  ITS  PaBENTS  during 

their  life-time,  and  should  the  mother  survive  the  father,  the  child's  domi- 
cile follows  that  of  its  mother  during  her  widowhood.  School  Direeton 
▼.  Jame$t  525. 

S.  DOMICILB  or  A  GUABDIAM  IS    NOT   NbCBSSABILT   THX   DoMIGILB   OF   Hlft 

Wabd.    Id,  

DOWER. 

1.  Dbgsabed  Mobtoaoob's  Wife  is  Entitled  to  Doweb  in  Subplus  only  of 

the  proceeds  of  the  mortgaged  premises,  after  paying  the  mortgage  debt 
and  costs  of  foreclosure,  where  she  has  joined  in  a  mortgage  of  his  land 
for  his  debt,  and  the  land  has  been  sold  on  foreclosure,  and  can  not  claim 
dower  in  the  whole  proceeds  against  judgment  creditors  of  the  husband; 
but  her  interest  in  the  residue  is  free  of  any  charge  for  the  costs  of  a 
reference  to  determine  the  rights  of  the  creditors  therein.  Hawle^f  ▼• 
Bradford,  390. 

%  Deed  of  Tbust  is  Sdfebiob  to  Right  of  Doweb,  when  it  is  given  to 
secure  the  payment  of  the  purchase  price.     WheaUeif  ▼.  Calhoun,  654. 

S.  Right  of  Doweb  whebe  Pbopebtt  Sold  undeb  Tbust  Deed  would  at- 
tach to  the  husband's  share  of  the  proceeds  after  the  debt  secured  was 
paid.    Id. 

See  BouNDABiEB,  1; 

DRAFTS. 
See  Kbootiablb  Instbumsnts,  2. 

EASEMENTS. 
L  OwNEB  i3»  Estate  in  Fee  in  which  Anotheb  has  an  Easement  has 
■till  all  the  beneficial  use  which  he  can  have  consistently  with  the  other's 
enjoyment  of  such  easement.    Athins  v.  Bordman,  100. 

2.  One  can  not  Enteb  on  Land  of  Anotheb  to  Repaib  a  Dbain  running 

from  the  former's  house  through  the  latter's  lot,  where  the  drain  was 
made  by  the  former  owner,  who  conveyed  both  lots  by  different  deeds 
ezeonted  simultaneously,  without  mentioning  right  of  drainage  through 
the  lot,  and  where  another  drain  from  said  house  may,  with  a  reasonable 
outlay,  be  constructed  without  passing  through  said  lot.  Johnson  v. 
Jordan,  85. 
t.  Right  to  Run  Dbain  thbocgh  Anotheb's  Land  can  be  created  by 
actual  use,  only  where  such  use  has  been  adverse,  peaceable,  uninter- 
rupted, and  continued  for  a  period  of  twenty  years.  Id. 
See  Deeds,  8-lL 

EJECTMENT. 
In  Ejectment  Defendant  mat  Show  Title  out  of  PuLiNnm,  though 
he  does  not  connect  himself  with  it,  if  he  did  not  enter  under  them. 
Bloom  V.  Burdick,  299. 

See  Judgments,  9,  10,  13;  Pabtition,  2;  Statute  of  Limitations,  4. 
Am.  Daa  Toz..  XZXVU— tfl 
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BMHIBNT  DOMAIN. 

flCAn   MAT  AmOPBIATB   PSOPSBTT  for    poUio  QtS  Ott  1 

pwMition,  but  can  not  appropriite  it  to  »  priTnte  xtm  «aE0Cf4  bj  th» 
owner't  oooMnt.    Tew  .^^  ▼.  2>eL  S  R.  OamU  Co.,  238. 

BQUTTY. 
1.  BQunr  wnx.  kot  Bscjoik  ▲  JmKUCBVT  at  Law  npon  any  ground  whSeli 

either  was  tried  or  mi^t  have  been  tried  at  law.   3mer$(mr.Udatt,fiOL, 
8.  Eqoitt  will  Intkbvxrx  where  a  party  has  failed  of  an  opportonity  to  pva- 

aent  his  defense  by  accident,  mistake,  or  fraud  of  the  opposite  party,  ei 
•    where  the  ground  of  defense  was  of  an  equitable  character,    /d. 
B.  Award  will  bb  Sst  asidb  nr  EQumr  for  partiality  or  oorraptioa  of  the 

arbitrators,  or  perhaps  where  the  party  knowingly  haa  praaented  a  fieti* 

tiooadainu  Id. 
i.  EjLBUunoH  Dkbtob  Clauoxo  that  hs  has  hot  bxeh  Grbdrkd  oq  tte 

ezeoatioo  for  a  certain  aom  odUected  by  garnishment  from  one  of  Ua 

debtors,  can  not  haTS  relief  in  equity  nnleaa  it  satiifacitorily  appears 

that  the  creditor  ia  attenuating  to  coerce  payment  a  aaoood  time.   Abtt- 

arcmbie  v.  Knox,  721. 

C  PUBCHASXBIsEHTITLBDTORBIJXr  INEQUITTONTHSQBOUn>OF¥kAinV 

although  he  haa  taken  a  oorenant  from  hia  yendor  which  oorers  the  pva- 
dse  injury  sustained.    OuOmm  ▼.  Brtmeh  Bank,  725. 

ft.  Beuxt  ih  Equrt  WILL  BB  GiVEir  A  FoBOHAaEB  OF  Lahds  againat  hia 
obligation  to  pay  the  purchaae  money,  if  it  appear  that  he  holds  under  a 
conveyance,  wiUi  covenants  of  warranty,  that  he  haa  been  evicted  by 
title  paramount,  and  that  his  grantor  is  insolvent.    Id, 

?•  YEAxm  ON  THB  Pabt  OF  THB  Vbndob  may  entitle  the  vendee  to  relief  in 
equity,  as  where  the  former,  being  aware  of  adefect  in  the  title,  concealed 
it  fipom  the  latter,  or  suppressed  an  instrument  by  which  an  inonmbfaaea 
had  been  created.    Id, 

8.  Pabtt  Estitlbd  to  Bkluf  nr  Equitt  thouoh  Bxmxdt  at  Law  EznOi 
where  on  account  of  a  mistake  in  drawing  up  the  instrument  intended  to 
secure  the  remedy,  it  is  not  as  full,  adequate,  and  completoas  the  one  con- 
templated by  the  parties.    Newcomer  v.  JSTZme,  7i. 

••  Whkbb  wobd  "Dollabs"  was  Omtttbd  fbom  Bill  Sctolb,  by  mittakiib 
so  that  a  party  waa  deprived  of  the  speoifio  security  intended  to  be  gives 
thereby,  he  will  be  granted  relief  in  equity.    Id, 

10.  Equity  will  not  Aid  Obantkb  in  Dsed  which  is  Fbaudulbnt  in  fact^ 
and  would  therefore  be  declared  void  in  a  court  of  law  as  against  the 
grantor's  creditors,  because,  though  absolute  in  its  terms,  it  was  really 
intended  merely  as  security  for  a  debt  not  exceeding  one  fifth  of  the 
consideration  ezpreesed,  and  the  grantee  can  not  maintain  a  bill  against 
a  creditor  of  the  grantor  subeequently  purchasing  the  land  on  ezeoution 
on  his  own  judgment,  to  have  such  deed  declared  a  security  for  the 
amount  really  duo,  and  to  subject  the  prenusea  to  payment  thereof. 
Jfoore  V.  Tturiton,  701. 

IL  Ko  Obnbkal  Pbinciplb  in  Rxoabd  to  Mui/riFABionsNBSS  can  be  ez- 
tracted  from  the  cases;  on  the  one  hand,  multiplicity  of  actions  is  to  be 
avoided,  and  on  the  other  hand,  the  blending  in  one  suit  of  distfawt  and 
Incongruoua  daima  and  liabilitiea.    Joknmm  v.  Bimon^  656. 
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It.  A  Boi*  n  Bad  vob  MvunFABiousNBas  which  Joim  as  ptrfclet  defendant 
a  pnrtoer,  the  firm  of  which  he  ia  a  member,  the  several  trnttees  to  whom 
they  have  separately  assigned  property  in  trust  for  the  benefit  of  cred* 
itors,  and  the  creditors  respeetiyely  affected  by  the  deeds  of  trust.   Id. 

It.  PsAcncB  09  DxMUBBiR  FO&MuLTEPABiousKXSS.— On  the  sustaining  of  » 
demurrer  for  multifariousness,  the'  complaimmt  may  dismiss  as  to  those 
whose  joining  made  the  bill  bad,  and  proceed  as  to  the  rest  But,  if  he 
appeab  without  so  doing,  the  appellate  court  on  sustaining  the  lowet 
court  can  only  dismin  the  bUl  without  prejudice.    Id, 

Bm  AoooKD  AVB  SATiSFAcnoK,  2;  AncnoKS,  4;  Coyknamts,  2;  Husbahb 
AVD  Wits,  2,  3,  5;  Judomxkts,  15;  Pabtnxbship,  6;  SuBnrraBiP,  4| 
Tkhdob  ahd  Vsnbkb,  2. 

ESCROWS. 
See  DxBDS,  2,  4,  5. 

ESTOPPEL. 
1.  GbHTSTAKCB  BT  MoBTOAOOB  AKD  MoBTOAOSS.— Where  the  mortgagee  Joini 
with  the  mortgagor  in  a  deed  conveying  the  mortgaged  prendses,  together 
with  a  smaller  parcel  owned  by  the  mortgagee  in  severalty,  the  deed  con* 
taining  a  covenant  that  the  premises  are  free  from  incumbrances,  he 
will  be  estopped  to  assert  his  mortgage,  the  deed  making  no  exception  of 
it,  and  he  not  giving  the  purchaser  notice  that  he  claimed  any  title. 
Dwrham  v.  Alden,  4a 

f.    £8IOFFKL.->ACKN0WLEDOMBKT    OW   SUFflCUCNOY    OW   AUTHOBITT    OF   AH 

AoxNT  to  make  a  demand  does  not  estop  the  party  from  afterwards  show- 
ing that  the  authority  was  revoked,  when  the  demand  was  made^  by  tha 
death  of  the  prindpaL    Oale  v.  Tappan,  194. 
See  JuDOMBMTS,  2;  3. 

EVICTION. 
See  Ybndob  and  Vbnbis,  4. 

EVIDENCB. 

L  OovBT  JuDiOALLT  Knowb  WHAT  A  BiLUABD  Tablk  IS,  and  that  it  is  not  m 
table  at  which  faro  is  usually  pUyed.    Suue  v.  Priee,  81. 

S.  BvmxNCB  OF  Ideittitt  of  a  Pxbson  upon  whom  Dshanb  of  Payment 
has  been  made  with  the  maker  of  a  note  is  sufficient,  if  it  appear  that  a 
demand  was  made  at  the  latter's  office  upon  a  person  who  acknowledged 
his  signature  to  the  note,  appeared  familiar  with  the  transaction,  and 
placed  his  refusal  to  pay  upon  the  ground  that  there  had  been  trouble 
about  the  note;  though  the  party  presenting,  not  knowing  the  maker,  is 
unable  to  testify  positively  that  the  demand  was  made  upon  him.  Oak 
V.  Tappan,  194. 

lb  Pabol  Evidxncb  not  Admissible  to  Exflain  Patent  Ambiouitt.  i^«io- 
comer  v.  Kline,  74. 

i.  Pabol  Evidenge  of  Contents  of  Bill  of  Exchange  is  admissible  in 
an  action  against  the  executors  of  the  drawee  for  refusing  to  accept  it» 
after  notice  to  them  to  produce  it,  though  they  deny  having  received  it, 
where  it  appears  to  have  been  left  with  the  testator  and  is  not  shown  ts 
have  been  returned.    Kenmedjf  v.  Otddes,  714. 
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ff.  Ok  Plsa  of  Fobub  Bbootebt  Pabol  EviDiiras  is  admiMihto  to  i 
that  <m  tho  trial  in  ejectment,  the  title  was  not  litigated,  or  to  estsbUsli 
the  identity  of  the  land.    Parks  v.  Moore^  588. 

ft.  In  suoh  Case  Jitbobs  on  the  former  trial  may  testify.   Id, 

7.  Pabol  Bvidbnob  is  Admissiblx  to  Explain  a  Ebobipt,  and  to  show  to 

what  demands  it  was  meant  to  apply.    Brooks  v.  WhUe^  95. 

8.  Whbbb  Language  of  Dbbd  is  Defeotive  ob  Ambiguous,  it  Is  compe- 

tent, in  order  to  show  what  the  parties  probably  meant,  to  prove  the 
local  position,  the  relative  situation  of  the  estate  granted  and  of  that  re- 
Ik  served,  and  also  the  manner  in  which  the  grantor  himself  need  it  when 
^                                    owner  of  the  whole.    AtHns  v.  Ddrdmcmy  100. 

f  %*  DooKET  OF  A  JusnoE  OF  TUB  Peage  IS  THE  Bbst  EviDBNGBof  the  proceed- 

ings had  ia  an  action  before  him,  and  of  the  nature  and  cause  thereof, 
anil  parol  evidence  is  not  admissible  to  vary  or  contradict  it.  Cqfimm  t. 
Hampton^  511. 

10.  BviDBNOE  OF  Claim  against  which  Statutobt  Time  has  nm  is  admissi 
ble,  because  the  plaintiff  may  produce  other  evidence  taking  it  out  d 
the  operation  of  the  statute.    Fhvney  v.  Cochrafiy  450. 

IL  Declabations  of  a  Gbantob  in  Possession  are  not  admissiUe  to  defeat 
the  grantee's  title,  where  such  declarations  were  not  of  a  character  explain* 
ing  or  qualifying  the  possession.    Carpenter  v.  HolUsler,  612. 

12.  Dbolabations  of  a  Tenant  in  Possession  against  his  Intebest  are 
evidence  against  a  party  claiming  under  him,  but  his  declarations  after 
he  had  parted  with  his  interest  are  not  admissible.   Fdder  y,  BonneU,  5iS, 

18.  DBclabations  of  a  Pabtt  ajteb  a  Conyetance  of  Land  bt  Him 
respecting  the  location  of  a  boundary  line  are  not  admissible  against 
his  successor  in  interest.    Id, 

14.  Sbconoabt  Evidenob  mat  be  Qiven  of  Contents  of  Pafeb  which  has 
been  superseded  by  execution  of  a  new  agreement  between  the  parties 
thereto,  touching  the  same  subject-matter,  where  the  party  to  whom  it 
was  surrendered  makes  affidavit  that  he  has  made  diligent  search  for  it, 
but  can  not  find  it,  and  that  he  supposes  it  to  have  been  destroyed* 
Oriental  Bank  v.  Haskins^  140. 

15.  Attestation  of  Clebx  to  Tkanscript  of  Judgment  of  Anotheb  State 
is  sufficient  imder  the  act  of  congress  of  1790,  if  it  complies  with  the 
form  prescribed  for  the  court  where  the  proceeding  was  had,  and  the  cer- 
tificate of  the  presiding  judge  is  the  only  evidence  of  such  compliance. 
McRae  v.  Stokes,  698. 

18.  Clebk's  Cebtifigatb  that  Recobds  have  been  Tbansfebbed  bt  Law  to 
his  court  from  the  court  in  which  the  judgment  was  originally  recovered, 
appended  to  a  transcript  of  a  judgment  of  another  state,  together  with 
the  presiding  judge's  certificate  that  the  attestation  is  in  due  form,  is  suf- 
ficient evidence  of  such  transfer  without  producing  the  law.    Id, 

17.  Statutes  whbtheb  Pubuo  or  Pbivate  mat  be  Pbovbd  by  a  copy  of  the 
laws  in  which  they  are  included,  as  published  by  authority  of  ^e  legis- 
lature of  the  state  where  they  are  in  force.  Ortiy  v.  MoTiongahela  y.  Co,^ 
500. 

Bee  Attornet  and  Client,  8-17;  Deeds,  6, 7;  Fraud,  1;  Fraudulent  Con- 
▼ETANCES,  1,  2;  Judgments,  9,  13;  Marbiage  and  Divobob;  Nbooti- 
able  Instbuments,  15-17;  Probate  Coubtb,  6;  Replevin,  2;  Usage,  8i 
Wills,  5. 
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executions. 

1.  EzBonnoir  Issued  after  ▲  Year  and  a  Dat  on  a  jadgment  which  hM 

not  been  reyived  by  9Ctre  facias  is  but  voidable,  not  void.    MUehttt  ▼• 
Evans,  169. 

2.  Purchaser  at  a  Sale  under  a  Voidable  Exboution  will  be  protected. 

Id. 
B.  EziounoKy  ON  a  Judgment  against  a  Garnishee  on  a  debt  not  yet  dae» 
is  stayed  by  operation  of  law  nntil  the  debt  does  become  dne,  and  there- 
fore the  jadgment  need  not  be  accormpanieil  by  an  order  of  oonrt  direct- 
ing the  stay.     Andersen  v.  Waaiser,  170. 

4.  A  Levy  of  Execution  is  Void  for  Unoertaint7  when  made  in  the  fol- 

lowing words:  '*  Levied  on  lot  No.  — ,  in  the  town  of  Greenville,  with  its 
improvements,"  and  the  sale  conveys  no  title.    Proton  v.  Dkksont  600l 

5.  Possession  of  a  Lessee  of  the  Vendee  is  also  That  of  the  Latter,  and 

the  equitable  estate  thereby  created  may  be  taken  in  ezeontion  npon  » 

jadgment  against  the  vendee.     Pvgh  v.  Oood,  634. 
0.  Potatoes  not  yet  Dug  from  the  Ground  are  Exempt  from  ezeontioii 

nnder  a  statute  exempting  "  necessaiy  vegetables  actually  provided  for 

family  nse."    Carpenter  v.  fferringUm,  239. 
7.  Exemption  Statute  is  Remedial,  and  should  be  liberally  oonstmed.    Id. 
8w  Amendment  OF  Sheriff's  Eeturn  so  as  to  Show  no  Property  Found 

may  be  made,  and  when  made  relates  back  to  the  time  when  the  process 

was  returned,  and  authorizes  proceedings  against  indorsees  imder  the 

statute  of  Alabama.     Woodioard  v.  Harbin,  753. 

9.  There  is  no  Presumption  that  a  Shsripf  Returned  a  Writ  at  any 

time  prior  to  the  date  when  the  law  required  him  to  do  soC    Id, 

10.  The  General  Issue  is  Sufficient  in  an  Action  bt  an  Indorsee  against 
an  indorser  to  put  in  issue  the  allegation  that  execution  had  been  re- 
turned, no  property  found  before  the  suit  was  commenced.  A  plea  in 
abatement  is  not  required  in  such  case.    Id, 

IL  Defendant  in  an  Execution  can  not  Sustain  an  Action  ag^unst  a  mar- 
shal or  sheriff  for  failure  to  levy  the  writ  on  the  property  of  a  co-defend- 
ant, although  as  between  the  co-defendants  the  latter  was  principal  and 
the  former  surety.     Oregg  v.  Crawford,  739. 

12.  An  Execution  is  not  Kitt  Altve  in  the  sheriff's  hands  where  the  latter 
pays  the  amount  thereof  to  the  creditor,  there  being  no  agreement  lor 
the  purchase  of  the  debt.    HanoeU  v.  Worsham,  572. 

13.  Ip  A  Sheriff  have  a  Debt  against  the  Execution  Defendant,  who 
places  property  in  the  former's  hands  to  satisfy  the  executions,  the  sherifl 
can  not  pay  his  own  debt  before  satisfying  the  writs.     Id, 

14.  Fraudulent  Purchaser  at  Execution  Sale  gets  no  title  as  against  a 
purchaser  at  a  subsequent  execution  sale  on  another  judgment  against 
the  same  debtor,  although  a  part  of  the  proceeds  of  the  first  sale  was 
applied  by  order  of  the  court  to  the  latter  judgment,  the  owner  thereof 
being  innocent  of  any  participation  in  the  fraud.  Faulk  v.  McFartane, 
467. 

1&  Where  the  Judgment  Creditor's  Attorney  Purchases  at  the  Exe- 
cution Sale,  the  purchase  will,  at  the  creditor's  election,  be  deemed  to 
have  been  made  for  his  benefit;  but  this  election  must  be  exercised 
within  a  reasonable  time;  twenty-five  months  is  too  long  a  time  to  wait* 
Wade  ▼.  Peaibanct  408. 
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16.  Of  noBK  Seluno  thb  Entibb  rBOPEBrr  xnn>zBL  Exbcutiok  agiinst  out 
oo-tenant  thereof,  abases  his  legal  aathority  and  becomes  liable  as  a  tres- 
passer ab  mUio,  although  in  making  the  levy  he  was  authorized  to  take 
exclusive  possession  of  the  property.     WaddeU  v.  Cock^  372. 

17.  CouKT  liAT  Chakoe  THAT  THS  Interencb  TO  BK  DERIVED  ffom  an  aRaogi* 
ment  between  a  constable  and  a  purchaser  at  a  sale  under  execution,  by 
which  the  latter  agreed  to  settle  the  following  day  for  the  price  bid  for 
the  articles,  is,  that  the  intention  of  Such  arrangement  contemplated  a 
delivery  of  the  goods  by  the  constable  at  such  time,  and  a  payment 
therefor  of  the  sum  bid,  by  the  purchaser.    Coffnum  t.  Hcbrnpton^  511. 

18.  C0K8TABLB*3  OOSTS  AND  CHARGES  FOR  KEEPING  THE  PrOPSRTT  Up  tO  the 

time  stipulated  for  payment,  become  part  of  the  terms  of  the  sale,  for 
which  the  purchaser  is  liable.    Id. 

19.  Failure  of  Purchaser  to  Make  or  Offer  Patment  within  the  tioii 
agreed,  is  a  default  upon  his  contract,  for  which  he  is  liable.    Id. 

90.  Vendor  mat  Resell  after  Default  of  purchaser  iu  paying  the  raB 
bid  by  him  for  goods  within  the  time  agreed.    Id, 

91.  Purchaser  is  Liable  for  the  Constable's  Costs  and  CuABOBi  la 
addition  to  the  purchase  price  offered  at  the  prior  sale,  if  the  prooeeds  ol 
the  resale  are  not  sufficient  to  cover  the  entire  amount.    Id. 

&  Tender  of  Purchase  Price  after  Default  by  faOnre  to  make  pa^ 
ment  at  the  time  agreed  upon,  is  insufficient  unless  the  coats  and  ex* 
penses  of  the  vendor  in  taking  care  of  the  property  up  to  that  time  ba 
also  tendered.    Id, 

tt  Purchaser  at  Constable's  Sale  can  not  Set  Off  in  an  action  agpinat 
him  to  recover  a  deficiency  after  a  resale,  a  claim  against  the  constable  for 
rent  due  him  as  landlord  from  the  defendant  in  the  former  suit,  whoaa 
goods  in  the  hands  of  the  constable  or  the  prooeeds  of  the  sale  thereol 
it  is  insisted  are  liable  for  its  payment    Id. 

Bee  Equitt,  4;  Fixtures,  5,  7,  8;  Insurance,  6;  Justices  of  the  Pxaobi 

Sheriffs. 

EXECUTORS  AND  ADMINISTBATOBS. 

1.  OmSSIDN  OF  SURETT  FROM  ADMINISTRATOR'S  BOND  doeS  DOt  maks  TOld 

the  grant  of  letters  to  him.    Bloom  v.  Burdiek^  299. 

9L  Where  Executor  under  License  from  Court  to  sell  real  estate  for  the 
payment  of  debts,  sells  a  greater  quantity  than  is  authorized  by  the  li« 
oense,  the  sale  is  invalid.     Wtih^fidd  v.  Campbell,  60. 

J.  Administrator  is  Personally  Liable  on  a  note  which  he  aigna  as  ad- 
ministrator of  the  deceased.    Dam§  v.  French,  36. 
See  Pleading  and  Practice,  6. 

EXEMPTIONS. 
See  Executions,  6,  7. 

EXPECTANCIES. 
!•  Wkbre  an  Heir  Apparent  Conveys  his  Estate  m  Bzpboiaxct,  aad 

ooreoants  in  the  deed  that  neither  he  nor  those  claiming  uider  him,  wiU 
ever  daim  any  right  in  such  estate,  this  covenant,  which  aauMints  to  a 
warranty,  will  bar  him  and  those  claiming  under  him,  when  the  right 
descends.     TruU  v.  Eastman.  126. 


Digitized  by 


Googit 


Iin)EX.  807 

L  P^"«A«  ov  ALL  BiaBT,  TiCLB,  OB  iMTXBnT  OF  Reuusob  in  his  fftthsr^t 
csMe»  whelher  the  same  fall  to  him  by  will  or  heinhip,  embmoee  all 
the  right  whioh  he  may  afterwards  acquire  as  well  as  what  pfesent  right 
hehaa.    Id. 

FAI^E  PRETENSES. 

SeelNVAKOT,  3. 
FERBIEa 

L  LlOBXfSXD  FiBBTMAN  HAS  NO  AnTHOBITT  TO  PLAOB  BOPB  ACflUMB  A  NAYI0A« 

BLB  SnuBAM  wluoh  obstracts  navigation,  and  if  he  does  so,  he  is  liable  for 
any  injury  resolting  therefrom.    Babcoek  t.  Herifert,  006. 

f.  KBBPBB  OV  PuBLIO  FbBBT  18  LlABUB  AS  A   CoMMON  OaBBTKB.      Id. 

FISmNG. 
See  Watxbooubsss,  4. 

FlXTUREa 

L  ICaOHINBBT  Ck>MTAIKBD  IN  A  MiLL  OB  FaOIOBT  IS  PaBT  OF  TBI  BSALVTy 

whether  it  is  made  fixed  and  stationary  by  physioal  means,  or  is  do* 
taohed,  if  it  is  machinery  which  is  employed  in  and  devoted  to  the  bud* 
neas.     VoorlU$  ▼.  I\reeman,  490. 

^  AonxAL  AND  PsBMANXNT  ANNEXATION  TO  THX  Fbbkhold  is  necessaiy  to 
give  a  particular  article  the  character  of  a  fixture  in  dwelling-houses;  but 
in  the  case  of  machinery  employed  in  the  business  of  manufacturing,  no 
actual  physical  attachment  to  the  realty  is  essential.    Id, 

J.  Machinkbt  Which  is  a  CoNSTirnxNT  and  Intbqbal  Pabt  of  a  Faotobt, 
and  necessary  in  order  to  maintain  and  carry  on  the  business,  is  oon- 
structively  attached  to  the  building  in  which  it  is  stationed,  and  passes 
as  part  of  the  freehold.    Id, 

i,  BiTWEBN  VxNDOB  AND  Vendbe,  Hkib  AND  ExxouTOB,  debtor  and  exe- 
cution creditor,  such  machinery  is  oonsidered  as  a  part  of  the  freehold, 
although  as  between  a  tenant  and  the  landlord  or  remainder-man  adifibr* 
ent  principle  would  no  doubt  prevail    Id. 

6.  Salb  undsb  a  Lkvabi  Facias  of  a  Lot  of  Obound  and  the  iron  rolling 

mill  situated  thereon,  together  with  the  apparatus,  steam-engine,  boilers, 
and  bellows  attached  to  the  establishment,  passes  the  iron  rolls  used  in 
the  mill,  though  they  were  not  attached,  but  were  lying  loosely  in  the 
place  where  kept,-  to  be  used  when  required,  and  the  latter  can  not  be 
thereafter  levied  upon  and  sold  under  Jieri  faciaa  against  the  former 
judgment  debtor.  Id. 
6L  OwNXB  OF  Fbbbhold  mat  Aobu  that  a  Fdctobb  shall  be  severed  from 
the  freehold  and  belong  to  another,  and  after  such  agreement  the  fixture 
is  deemed  personal  property.    Foster  v.  Mabe,  749. 

7.  House  which  the  Ownbb  of  Land  Aobbes  shall  Belong  to  Anotheb 

is  subject  to  execution  against  the  latter.    Id. 
6.  Shbeiff's  Sale  is  not  Void  because  the  Pbopebtt  Sold  was  not 

Pbesbnt.    The  sale  may  be  set  aside  on  that  ground;  but,  if  not  set 

aside,  is  valid.    Id. 
•>  The  Eule  with  Reoabd  to  Fixtubes  that  Applies  between  Heib  and 

ExBOUTOB  also  applies  between  vendee  and  vendor,  and  mortgagee  and 

mortgagor.    Despatch  Line  v.  BeUamy  Mfg.  Co..^  203. 
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of  a  building  or  to  the  business  oarried  on  in  it,  and  which  are  affixed  or 
fastened  to  the  freehold  and  used  with  it,  partake  of  its  character  and 
pass  with  a  ocmveyance  of  the  land.    Id, 

11.  Fixture,  Whkn  CoNSTBUonvxLT  ANmczsD. — ^A  steam-engine  which  Is 
nsed  in  a  building  in  process  of  manofaotore,  and  which  can  not  be  removed 
therefrom  withont  tearing  down  a  portion  of  the  building  to  afford  it 
egress,  is  constructively  annexed  thereto  so  as  to  become  a  fixture,  though 
it  is  not  fastened  in  any  way.    Id, 

12.  LoosB  Movable  Machinebt  not  Affixed  to  the  BuiLDiNa  in  which  it  is 
situate  and  which  may  be  removed  without  any  damage  to  the  building, 
is  not  a  fixture  though  it  is  used  in  the  prosecution  of  a  business  to  iHiioh 
the  building  is  devoted.    Id, 

13.  Ibok-eolls  and  the  Plates  Conbtitutlnq  the  Floor  of  a  HoLLnro- 
MILL  Pass  bt  a  Convetancb  of  the  mill,  though  not  in  reality  attached  to 
the  freehold,  nor  is  it  material  that  the  plates  when  originally  ooa* 
structed  were  not  intended  to  be  used  as  flooring,  if  afterwards  pot  tt 
that  use.    PyU  ▼.  Pemiodb,  517. 

14.  Abtiglbs  Contained  in  a  Mill  ob  Faotoby,  wmcs  abe  IxaaamM* 
SABLE  thebeto,  are  part  of  the  realty.    Id. 

FOREIGN  JUDGMENTS. 
See  Btidenge,  15,  16;  Jxtdombhtb,  14. 

FORMER  RECOVERY. 
Sea  EyiDENCE»  5. 

FORTHCOMING  BONIX 
See  Attaohmbftb,  9. 

FRAUDw 

1*  EVIDBNOB—WHEir  A  PUBOHASE  IS  CLAIMED  TO  HAVE  BEEN  FbAUDULIET, 

evidence  of  distinct  fraudulent  purchases  made  at  or  about  the  same  tim« 
as  the  purdiase  under  consideration,  is  admissible.    Cory  ▼.  Uotailmgt 


2.  Sale  Pbooubed  bt  the  Fraudulent  Misbepresentation  of  the 

in  regard  to  his  solvency,  works  no  change  of  property,  though  the  fraud 
be  not  indictable.    Id, 

3.  Tbespass,  Replevin,  ob  Troyeb  mat  be  Sustained  bt  Vendor  whoaa 

goods  have  been  obtained  from  him  by  a  fraudulent  purchase.    Id„ 

4.  Possession  of  True  Ownzb  can  not  be  Divested  by  a  tortious  or  frandn* 

lent  taking.    Id, 
See  Acxx>BD  Aia>  Satisfaction,  2;  Bonds,  10;  Common  Cabriers,  3-4S;  Db- 
oeit;  Equitt,  2,  3,  5,  7,  10;  Executions,  14;  Fraudulent  Gobtxt- 
ANCES;  Negotiable  Instruments,  3;  Vendor  and  Vendee.  5. 

FRAUDULENT  CONVEYANCES. 
1.  Retention,  bt  Vendor,  of  Possession  of  Goods,  aiteb  Sale,  is  only 
presumptive  evidence  of  fraud,  which  may  be  repelled  by  other  testunony. 
Briggs  v.  Parkman,  89. 
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S.  MoBSOAOB  or  Trader's  Stook  or  Goods  is  not  Fraudulbkt  fir  tm, 
althoagh  it  pnmdes  that  the  moii*gagor  may  retaiu  possession,  and  make 
sales  in  the  nsnal  course  of  business,  applying  the  proceeds  thereof  to  his 
own  use,  where  he,  at  the  same  time,  promises,  if  he  sboald  make  large 
sales,  to  replace  the  goods  so  sold,  and  where  the  property  mortgaged  i» 
more  than  sufficient  to  pay  the  debt.  The  presomption  of  fraud  arising 
from  such  a  transaction  may  be  repelled  by  satisfactory  evidence.    Id. 

S.  It  18  ▲  SuTFicucNT  Chanob  of  Possxssion,  that  the  depositary  of  the  per- 
sonalty promises  to  keep  the  same  thereafter  for  the  vendee.  Potter  v. 
Waahlnim,  615. 

4.  SiORXT  Trust  Inoonsistbnt  with  Tbrsis  of  Salb  of  Propbrtt,  though 

evidence  of  fraud,  if  not  satisfactorily  accounted  for,  is  not  fraud  per  se, 
nor  conclusive  evidence  of  it.  And  there  is  no  distinction,  in  this  re* 
spect,  between  conveyances  of  real  and  of  personal  estate.  OrieiUal 
Bank  v.  Heukins,  140. 

5.  ComrsTANCB  Fraudctlbnt  as  against  Creditobs  or  against  subsequent 

purchasers  is  voidable  only,  not  absolutely  void,  and  may  be  purged  of 
the  fraud  by  matter  ex  poet  facto,  whereby  the  fraudulent  intent  is 
abandoned,  and  the  conveyance  confirmed  for  a  good  and  adequate  con- 
sideration bona/de.    Id. 

See  ExBOUTioNs,  14;  Husbakd  Ain>  Wife,  8,  9. 

GAMINQ. 
BnjJARD  Tablbubed  FOR  Plating  Gamb  OF  Faro  oeases  to  be  a  MUiaid  table 
in  the  eyes  of  the  law,  and  does  not  fall  within  the  exception  of  a  stat- 
ute prohibiting  the  keeping  of  any  gaming  taUe  except  billiard  tables. 
StaU  T.  Friee,  81. 

GABNISHMENT. 
See  Attaohments,  1-& 

GENERAL  AVERAGK 
See  Insuranob,  5. 

GENERAL  REPUTATION. 
See  Marriage  and  Diyorob. 

GUARANTY. 
See  Surbttship,  6-10. 

GUARDIAN  AND  WARD. 

L  Li  AppontncENT  of  Guardian  ad  litem  for  an  infant  defendant,  where 
the  father  is  oomplainant,  the  grandfather,  being  the  next  nearest  rela- 
tive of  the  infant,  is  entitled  to  be  consulted.  OrcaU  v.  Van  Sehoonhovent 
393. 

S  Petition  for  Appointment  of  Guardian  ad  litkm  for  an  infant  defend- 
ant by  a  master  must  show  that  the  infant  has  been  served  with  process 
of  subpoena  to  appear,  or  that  he  has  been  proceeded  against  as  an  ab- 
sentee and  an  order  obtained  for  his  appearance  under  the  statute.  Id. 
See  Goers;  Domicile;  Probate  Courts,  11;  Taxation. 
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HABEAS  OOBPUa 

1.  DncRASOBOir  Habeas  Cobpus  can  not  be  obtained  on  the  gronnd  thattlw 
prisoner  la  innooent  of  the  offense  for  which  he  is  held  nnder  an  in- 
dictment. The  question  of  his  guilt  or  innocence  mnst  after  indictment^ 
be  submitted  to  a  jury.    People  y.  MeLeod,  S28. 

SL  Pbisokeb  mat  bb  Admitted  to  Bail  on  habetu  corpuB,  if  chaz^ged  with 
murder  by  a  ooroner*s  inquest,  but  not  after  the  finding  of  an  indictment 
of  a  grand  jury,  because  in  the  former  case  the  court  may  look  into  the 
depositions,  and  in  the  latter  the  evidence  Is  secret.    Id, 

t.  ExAMi^TATiON  nrro  Guilt  or  Iknocbnob  of  a  prisoner  must,  on  kahetu 
corpuB,  even  before  indictment,  be  restricted  to  the  proofo  and  deposi- 
tions upon  which  he  was  committed.    Id. 

4.  Habkas  Cobpus. — Statutb  Rbqxtibiko  thb  Coitbt  to  Bxaxinb  the  facts 
contained  in  the  return,  and  into  the  cause  of  oonfinement,  and  if  no 
l^gal  cause  of  confinement  is  shown,  to  discharge  the  prisoner;  and  fur- 
ther providing  that  he  may  deny  the  material  facts  stated  in  the  retom, 
or  allege  any  fact  showing  that  his  imprisonment  is  unlawful,  or  that  he 
is  entitled  to  a  discharge,  does  not  entitle  him  to  go  behind  the  iadiot- 
ment  in  a  summary  manner,  and  to  try  before  the  court  the  issue  regard- 
ing his  guilt  or  innocence  of  the  offense  of  which  he  is  there  aoonsed. 
Id. 

&  A  Statb  Coubt  mat  on  Habeas  Gobpus  inquire  into  the  validity  of  any 
detention  of  liberty  which  it  is  attempted  to  Justify  under  pretense  of 
authority  derived  from  the  United  States.  Thus  it  may  pass  upon  the 
validity  of  an  enlistment,  and  its  spffidency  to  justify  the  detention  d 
a  petitioner  as  a  soldier.    State  v.  Dimickt  197. 

^  Whether  or  not  Facts  Alleged  in  Justification  of  Homioidb  Bxdt 
is  the  province  of  the  jury  to  determine,  and  not  a  question  to  be  de- 
cided on  habeoi  corpw.    Id. 

HUSBAITD  AND  WIFE. 

1.  A  Wife's  Kbvebsionart  Interest  is  not  Reduced  to  the  Husband's  Fob* 
SBSSION  by  his  purchase  of  the  life-tenant's  interest.  He  can  not  theref on 
sell  the  property  so  as  to  cut  off  his  wife,  in  case  she  survives  hinu  Cap- 
Unger  v.  SulUvan,  675. 

■%  An  Agreement  to  Lite  Separate  entered  into  by  husband  and  wife  will 
not  be  executed  in  chancery.    McKennan  v.  Ph^UpSt  438. 

%.  A  Wife  mat  Acquire  a  Separate  Fropbrtt  in  Equitt,  by  an  agreement 
with  her  husband,  without  the  intervention  of  trustees;  as  where,  on  an 
agreement  to  live  separate  the  parties  separate,  she  relinquishes  all  ri^t 
to  his  estate,  and  he  pays  her  a  sum  of  money  and  dies.    Id. 

4L  A  M^Aftitntn  Woman's  Verbal  Disposition  of  her  property  to  take  effect 
upon  her  death  is  nugatory;  and  as  to  such  property  she  dies  intestate. 
Id. 

A.  Bill  Filed  bt  Husband  in  the  Name  of  Himsblf  and  Wife  is  consid- 
ered his  bill  merely,  and  a  decree  in  such  salt  is  not  binding  on  the  wife 
in  any  future  litigation.    ChrarU  v.  Van  Schoonhoven,  393. 

4i  Wife  is  Entitled  to  Eights  of  Surbtt  for  Husband  where  she  mort- 
gages her  separate  estate  or  the  reversionary  interest  in  her  realty  to  se- 
cure his  debt,  but  not  where  she  joins  in  a  mortgage  of  his  land  for  his 
debt.    HawUy  v.  Bratiford,  390. 
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7.  HUBBAIIO  AOQUIBBS  NO  IHTEBSST  IN  RbAL  EotATB  SeT  ASIDB  TO  HI8  Wm 

under  prooeedings  in  partition  by  paying  to  the  other  tenants  in  oomnum 

or  ooparceners  the  amounts  due  them  from  his  wife.    CcunpbeQ  v.  ITaAaoe, 

219. 
^  CoNmrANOi  BY  A  Fbmalb  n  Fbaudulent  if  made  prior  to  and  upon  tba 

eve  of  her  intended  marriage,  and  after  a  treaty  of  marriage  had  been 

entered  into.    Bamaay  v.  Joyee^  550. 
A  Suco  A  CoNTBTANOB  Dbrivbs  NO  VALXDiTr  from  the  fact  that  its  objeol 

was  to  make  proYision  for  the  children  of  the  grantor  bj  a  former  mar> 

rlige.    Id. 

See  Pabtition,  2;  Plbadino  and  Pbactiob.  S. 

INDEPENDENT  COVENANTS. 
See  CovBNANTS,  1,  7t  & 

INDICTMENT. 
See  Cbiminal  Law»  1. 

INDORSEMENTS, 
-iaa  Bavkb  anb  Bavkino,  8,  9,  12-14,  19;  Plbaddto  and  Praoro^  10| 

Statutb  of  Limitations,  9. 

INFANCY. 

1»  Statutb  Pbovision  that  an  Invant  shall  not  bb  Enubtbd  without  tha 
oonsent  of  his  parent  or  guardian  is  for  the  benefit  of  the  infant;  and  if 
it  is  not  complied  with  he  may  waive  the  irregularity  and  ratify  the  en« 
listment  upon  becoming  of  age.    SteUe  t.  DinUek^  197. 

&  DmsBNT  OF  AN  INFANT  FBOM  A  CONTRACT  OF  Enlistmbnt  must  be  ex- 
pressed within  a  reasonable  time  after  he  comes  of  age,  or  it  will  ha 
treated  as  ratified.  The  assent  can  not  be  postponed  for  more  than  a 
year  in  the  absence  of  any  special  features.    JcL 

%  Infant  mat  bb  Conyiotbd  of  Obtaining  Goods  bt  Fjose  PBBTBNSBi 
where  he  purchases  such  goods  on  a  credit  by  falsely  representing  him* 
self  to  be  a  joint  owner  with  his  father  of  certain  property.  People  t. 
XendoS,  240. 

See  DoMioiLK,  1. 

INJUNCTIONS. 
fsiuironoN  n  not  a  Pbocbss  which  is  Effbctcal  to  prevent  the  t%» 
moval  ol  personal  property  from  the  state.    Bamnaif  t.  Joyee^  000. 

INSANITY. 
See  Pbbsobiption,  1,  2. 

INSTRUCTIONS. 
gee  baoonoNB,  17|  Nbw  Trial,  3,  4;  FLBABDia  anb  Praoroi,  19. 

mSUBANCE. 
i.  Wkirb  Pouot  Bbquirbd  Insttred  to  Statb  Distancb  of  Bcildino  in- 
sured from  the  neighboring  buildings,  an  omission  to  mention  buildings 
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on  another  street,  and  from  which  there  was  no  reaaonable  apprehenaioB 
of  danger,  is  not  such  a  suppression  of  the  truth  as  invalidates  the  poliojr, 
though  the  fire  U  communicated  from  them.  DamUon  y.  Thonuuiom 
Mut.  Ins.  Co.,  42. 

2.  ExpBESsiox  or  an  Opinion  not  a  Misilepbisentatiok,  WHEN.^Where 
the  insured,  in  answer  to  a  question  as  to  the  locality  of  neighboring 
buildings,  described  certain  sheds  in  conformity  to  the  truth,  but  added 
that  they  "would  not  endanger  the  buildings  if  they  should  bum,"  this 
addition  is  but  matter  of  opinion,  and  would  not  amount  to  a  misrepre- 
sentation, if  honestly  made.    Id. 

Sw  Insurance  against  Loss  bt  ''Thikves"  in  a  marine  policy  coTsrB  a  loss 
by  simple  larceny  as  well  as  a  loss  by  "assailing  thieves.'*  Am.  Im,  On. 
V.  Bryan,  278. 

i.  Insubance  against  Loss  BT  Babaatrt  of  the  master  or  mariners  inohidei 
losses  by  larceny  or  embezzlement  committed  by  the  master  or  crew.    Id. 

6.  Goods  Stowed  on  Deck  and  Lost  bt  jErnsoN  are  not  entitled  to  gen- 
eral average;  and  this  rule  implies  to  cases  where  goods  are  >tow«d  on 
the  decks  of  coasting  vessels.    Doane  v.  KeaUng,  671. 

0.  Insurers  are  not  Disghaboed  by  the  levy  upon  goods  which  are  looked 
in  the  house  wherein  they  are  found  by  tiie  sherifil  JWmHte  Ike  /m. 
Co.  y.  Findlay,  430. 

INTERNATIONAL  LAW. 

1«  Lawful  War,  by  the  law  of  nations,  never  exists  without  the  oonoarrenoe 

of  the  war-making  power.    People  v.  McLeod,  328. 
2.  War-making  Power  of  the  United  States  is  congress;  of  Wngland,  it  It 

the  queen.    Id. 
Sw  A  State  or  Peace  and  the  Continuanob  of  Trbatibs  is  Prbbumkd 

by  all  courts  of  justice  until  the  contrary  is  shown.    Id. 

4.  Private  Hostilities,  however  Just  or  General,  do  not  coostitate  a 

legitimate  and  public  state  of  war.  Id. 
6.  War  mat  be  Public,  Private,  or  Mixed.  Private  war  is  unknown  in 
civil  society,  except  so  far  as  it  may  be  exerted  by  way  of  defense  be- 
tween private  persons.  To  public  war,  at  least  two  nations  are  essential 
parties.  Mixed  war  can  be  carried  on  only  between  a  nation  on  one  aide 
and  private  individuals  on  the  other.    Id. 

6.  Bight  of  a  Nation,  or  Ant  of  its  Citizens,  to  Invade  another  nation 

and  harm  its  property  or  citizens,  does  not  exist  until  puUio  war  is  law- 
fully denounced.    Id. 

7.  PuBUO  War  is  of  Two  Kinds:  1.  By  public  declaration;  2.  By  war  de- 

nounced without  such  declaration.  The  first  is  called  solemn  or  perfect 
war,  and  extends  to  all  the  inhabitants  of  both  nations.  The  second  is 
styled  unsolemn  or  imperfect  war,  because  made  by  special  declaration, 
and  limited  to  particular  objects,  beyond  which  it  does  not  antfaari» 
measures  of  hostility.     Id. 

5.  Bmplotmsnt  of  Soldiers  to  Aid  in  Executing  Process  or  in  pnnidiing 

or  arresting  individuals  does  not  constitute  a  state  of  public  war.    Id. 
•.  Soldiers  or  Officials  of  One  Nation  have  no  Bight  to  Enter  the 
Territort  of  Another  in  pursuit  of  a  criminal,  nor  for  the  piupoas 
of  attacking  or  capturing  an  enemy.    Id. 
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lOl  JuBiSDicnoN  OF  A  NATION  WTTHiK  ITS  OWN  Tebrito&t  Is  oxdoBiye  and 
absolute,  and  eveiy  hostile  entry  into  neatral  territory  is  neoessarily  nn 
lawfuL    Id. 

11.  Ak  Engush  Subject  Wpo  under  the  Dibeotion  of  the  Looal  Oav- 
ABiAN  Authorities  commits  a  homicide  in  the  United  States  in  time  of 
peace,  may  be  prosecuted  here  therefor,  though  his  sovereign  affirms  his 
conduct  and  avows  that  the  directions  under  which  he  acted  were  lawful 
acts  of  his  government.    Id, 

\%  Self-defense,  Plea  of,  not  sustained  where  the  party  shows  that  he 
himself  was  the  aggressor  and  made  the  attack,  or  that  he  acted  in  re- 
taliation.   Id. 

13.  If  A  FoBEiONEB  Enoaobs  in  Private  War,  he  may  be  repelled  when  he 
comes  with  violence;  but  we  have  no  right  to  assault  him  whilst  the  mis- 
chief is  in  machination  only,  or  to  revenge  ourselves  upon  him  after  he 
has  committed  it.     Id. 

14.  Persons  Actino  in  the  Territory  of  Another  Nation,  in  time  of 
peace,  though  upon  the  command  of  their  government,  and  being  then 
beyond  the  jurisdiction  of  the  government  for  which  they  act,  must  be 
treated  as  proceeding  on  their  own  responsibility,  and  may  be  prosecuted 
as  criminals  in  the  courts  of  the  nation  thus  entered,  though  their  own 
government  adopts  and  approves  their  crime.     Id, 

15.  Laws  of  a  Nation  can  not  extend  beyond  its  own  territory.    Id. 

16.  Soldier  is  not  Bound  to  Obet  his  Sovereign,  by  goinjg  iuto  a  neighbor- 

ing nation,  during  time  of  peace,  and  there  committing  an  unlawful  act. 
Id. 

17.  Spies  and  Other  Persons  Undebtakino  the  CkiMMissioN  of  Grimes  not 

authorised  by  public  war,  are  not  protected  by  the  command  of  tb«nr 
superior  from  punishment  in  the  tribunals  of  the  nation  whoee  laws  are 
violated.    Id, 

18.  Afpeoval  of  his  Sovereion  Detracts  Nothing  from  the  criminality  of 
the  subject  whq  has  committed  a  crime  in  a  foreign  country  during  time 
of  peace.    The  case  of  embassadors  forms  an  exception  to  this  rule.    Id. 

19.  DiPLOMAOT  IS  NOT  AN  EXECUTIVE  BX7T  A  JUDICIAL  FUNCTION;  and  the  joint 
diplomacy  of  two  nations  can  not  oust  the  courts  of  one  of  them  from 
trying  a  person  accused  of  committing  a  crime.    Id. 

JETTISON. 
See  Insurance,  5. 

JUDGMENTS. 

1.  AooEFTiNG  Confession  of  Judgment  bt  Survivor  in  Joint  Action 
against  two  obligors,  where  one  has  died  pending  the  action,  discharges 
the  latter's  estate.    Flimty  v.  Cochran^  450. 

8.  JmmuENT  Debtor  is  Estopped  bt  Judgment  Confessed  voluntarily  to  an 
administrator  for  the  amount  of  a  note  signed  by  such  debtor,  found 
among  the  intestate's  papers,  without  intimating  that  he  has  any  defense 
thereto,  and  can  not  question  the  validity  of  such  judgment  by  showing 
that  the  note  was  founded  upon  an  illegal  consideration,  unless  he  can 
show  some  mistake.    ShvftU  v.  Shmfeli^  381. 

t.  Subsequent  Mortgages  can  not  Question  Vauditt  of  Judgment  con- 
fessed by  the  mortgagor,  which  constitutes  a  lien  upon  the  mortgnged 
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premises,  on  the  groond  of  the  illegality  of  the  ooosidenitipn  of  the  Ib- 

debtedness  upon  which  sach  judgment  Is  foonded,  where  the  mort§igar 

himself  ooold  not  file  a  bill  to  set  aside  the  judgment.    Id, 
4.  JuDOMSNT  nr  Favob  or  Okx  iir  an  Aonov  bt  Two  is  iir^gnlar.    AUm^ 

▼.  Bradford,  689. 
(•  Amxndmbnt,  Nuno  pro  Tunc,  of  Judombnt  npon  which  no  ezeootion  hat 

issued  within  a  year  and  a  day,  is  proper,  but  seirv  faeUu  will  still  ba 

necessary  to  entitle  the  plaintiff  to  execution.    Id, 
tt.  Entbt  of  Judomxnt  Nuno  pbo  Tniro  without  NonoB  is  good.    Id, 
7«  SuFFioaBNT  Wabbant  fob  Jddqmbnt  Nuko  pro  Tuvo  may  be  furnished 

by  the  declaration  showing  in  whose  favor  judgment  should  be  enteced. 

Id. 

8.  KaoiXAL  IN  Entbt  of  Judombnt  Nuno  pbo  Tuno  that  the  mistake  in  the 

first  entry  was  "satisfactorily  shown,**  wanmnts  the  piesomptioii  thai 
there  was  legal  proof  of  that  fact.     Id. 

9.  Judombnt  nr  Ejbotmbnt  Bbought  bt  a  Wabbanto  is  eyidenoe  agaiMi 

the  personal  representatives  of  the  warrantor  to  whom  notice  of  the  pen- 
dency of  the  action  had  beeo  given,  although  no  further  notice  is  given 
to  the  personal  representative,  the  warrantor  dying  pending  the  action. 
Brmon  v.  Taijflor,  618. 

10.  Judombnt  IN  EjBoncBNTAOAiNBT  A  Wabbantbb  is  conclusive  against  the 
warrantor  with  notice,  and  of  want  of  title  in  him,  in  an  action  on  tiie 
covenant  of  warranty.    Id, 

1 L  Judombnt  nr  such  Cabb  is  evidence  of  want  of  title  in  the  waRantor^  only 
to  the  tract  involved  in  such  action.    Id, 

12.  Thb  Lien  of  a  Judgment  is  not  Lost  by  the  division  of  the  county,  so 
that  land  affected  by  the  lien  falls  without  the  old  county,  in  the  abeenee 
of  legislation  taking  away  the  lien.    Damdaon  v.  Hoot^  411. 

13.  Judgment  in  Ejectment  is  Conclusive  or  Tttlb  upon  the  parties  and 
those  claiming  under  them.    P€urh$  v.  Moore^  589. 

14.  Involuntabt  Tbai^feb  of  Pbopebty  bt  Vibtub  of  Pboobss  of  a 
Fobbign  Coubt  having  jurisdiction  of  the  parties  and  the  subject-matter 
of  the  action,  will  not  be  disturbed  by  the  courts  of  another  state  within 
whose  jurisdiction  the  property  may  be  removed  pendente  lUe.  Lowry  v. 
HaU,  495. 

Iff.  Debt  upon  a  Decbbb  nr  Chancebt  for  the  balance  of  account  between 
partners,  wiU  Ue.     ThraU  v.  WaUer,  592. 

See  Actions,  4;  Equitt,  1;  Evidbnce,  15,  16;  Ezeoution8»  1,  S;  Mobt- 
OAOBB,  8;  Nbootiablb  Instbuments,  9;  Pabtnbbship,  5;  PLBADaro 
AND  Pbacziob,  19;  Statute  of  Fbauds,  6. 

JUDICIAL  KNOWLEDGE. 
See  Evidence,  1. 

JUDICL^  SALES. 
Bxatutobt  Authobitt  by  which  a  man  may  be  deprived  of  hli  estele 
be  strictly  pursued.    Bloom  v.  Burdiek^  299. 

JURISDICnON. 
See  Intbbnational  Law,  10,  11,  14,  15,  19;  Pbobatb  Couim. 
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JURY  AND  JTJBOBS. 
L  Pabtt  n  Inoomprxnt  to  Sit  as  Jubor  who  Km  fonned  and  egprewcd 
ft  decided  opinion  as  to  the  guilt  or  innocence  of  the  prisoner.    Armitiead 
▼.  Cammonwealth,  G33. 
1  Whbbb  Pabtt  Fobmbd  and  Exfkbsssd  a  Dboidbd  Opinion  as  to  the 
prisoner's  gnilt,  from  a  conversation  with  the  prosecnting  witoess,  he  la 
incompetent  to  sit  as  a  joror.    Id. 
Sea  Habsas  Ck>Bpus,  6;  Libil,  3;  Nbw  Trial,  2,  3;  Pbobatx  Coubt8»  6. 

JUSTICES  OF  THE  PEACE. 

JumOB  OF  THB  PBAOB  MAT  BT  PaBOL  AuTHOBIZB  AnOTBBB  TO  ISSUB  BZB* 

OunoN  in  his  name,  the  issuance  of  execution  being  merely  a  minlsttrial 
act    JTyis  ▼.  JSvam,  706. 

'See  Cbiminal  Law,  6,  9. 

LANDLOED  AND  TENANT. 

L  liBTToro  ON  TB^  Sbarbs  fOR  A  SiNOLB  Crop  makes  the  parties  tsoanta  l» 
common  thereof.    Putnam  v.  fFwe,  809. 

t.  Pbitilbob  opPbbsons  Oocuptino  Land  on  thb  Sbabb  to  have  a  renewal 
of  their  contract  for  a  second  year,  does  not  change  their  contract  into 
one  of  leasing*  so  as  to  deprive  the  owners  of  their  interest  as  part  ownem 
or  co-tenants  of  the  crops  raised.    Id. 

t.  CoYBNANT  TO  Pat  A  FiZBD  QuANTiTT  OP  Whbat  or  Other  produots  of  » 
&tfm  for  the  use  thereof,  does  not  give  the  lessor  any  present  interest  In 
such  product.    Id, 

i.  OoNTBAcr  TO  Bbnder  a  Moibtt  op  thb  Products  op  a  Farm  for  the  use 
thereof,  though  containing  apt  words  to  make  a  lease,  will  not  be  con* 
stmed  as  a  leasiug  with  a  reservation  of  rent,  but  as  a  letting  on  the 
shares,  which  results  in  both  owner  and  occupier  having  a  present  inter- 
est  as  tenants  in  common  of  the  crop.    Id. 

C  If  Land  is  Occupied  on  the  Shares,  and  the  occupiers  covenant  to  yield 
and  pay  to  the  owners  one  half  of  all  the  grain  raised  on  the  farm,  to  be 
delivered  at  a  place  deeignated,  and  one  of  the  occupiers  afterwards 
enters  into  an  agreement  with  other  persons  to  do  certain  work  and  to 
receive  therefor  one  third  of  such  occupier's  share,  all  the  parties  are, 
until  the  grain  is  delivered  and  divided,  tenants  in  common  thereof,  and 
not  partners.    Id. 

ft.  Tenant  is  Entitlbd  to  Bemovb  Wat-ooino  Crop,  Including  thb  Straw 
as  well  as  the  grain,  on  quitting  the  premises  at  the  expiration  of  his 
term.    Oraig  v.  Dale,  477. 

7*  Under  Lbasb  op  Farm  with  the  Cows  and  Sheep  thereon  for  a  term 
of  years  at  an  annual  rent,  with  the  following  stipulation:  "Cows  of 
•qnal  age  and  quality  to  be  returned  at  the  end  of  the  said  term,  and  also 
the  sheep;"  the  property  in  the  cows  and  sheep  on  the  farm  during  the 
tenn,  whether  they  be  the  same  as  those  originally  received,  or  others 
purchased  by  the  tenant  in  lieu  of  those  which  have  been  sold.  Is  in  the 
tenant,  and  the  same  may  be  seized  and  sold  by  his  creditors,  and  the 
lessor  can  not  restrain  such  seizure  and  sale,  without  a  provision  in  the 
lease  reserving  to  him  a  lien  on  the  stock  on  the  farm.  CarpetUer  t. 
Griffin.206. 
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8.  Rent  Dus  and  in  Ab&ear  at  Time  of  Ezsoutioh  of  MoBTOAas  of  th« 
premises,  oat  of  which  it  accrued,  does  not  pass  by  the  oooTeyaooo 
of  the  land,  bat  is  a  mere  chose  in  action,  which  the  grantee  can  not 
maintain  an  action  in  his  own  name  to  recover,  althoagh  his  grantor  has 
assigned  it  to  him.    Burden  v.  ThajfCTf  117. 

0.  Landloiu)  mat  Fobciblt  Dispossess  Tena}^  after  Expi&atioh  of  his 

lease,  immediately  on  his  declining  to  qait  possession  on  reqaest»  the  ten- 
ant being  then  merely  tenant  at  will,  and  if  there  be  no  unnecessary  f  ores 
or  wanton  damage  the  landlord  is  not  liable  for  injury  thereby  caosed  to 
the  tenant's  goods.     Overdeer  v.  Leuns,  440. 

10.  Agreement  for  Lease  not  Acknowledged  and  Bsoorded  agreeably  to 
the  registration  laws  of  the  state  passes  no  title  whaterer  in  the  demised 
premises  to  the  lessee.    Anderaon  v.  Critcher,  72. 

11.  Covenant  to  Pat  Bent  is  Inoperative  and  Void  in  such  an  instm- 
ment,  and  no  action  can  be  maintained  thereon.  '  Id. 

12.  Remedy  of  Owner  where  Lessee  Occupies  under  Void  Aorbsmxht  it 
by  an  action  of  trespass  g.  c  /.  if  the  occupation  is  without  his  ooosent^ 
or  by  an  action  for  use  and  occupation  or  assumpsit  if  the  lessee  ooonpies 
with  his  consent.    Id. 

See  Champxbtt;  Mobtoaobs,  2,  3;  Statute  of  LDCiTATioin»  S. 

LARCENY. 
See  Criminal  Law,  2»  8. 

LEGACIES. 
See  Wills,  6,  9-11,  IS. 

LEX  FORL 
See  Conflict  of  Law8»  8. 

LIBEL. 

1.  In  AonoN  of  Libel  Two  Abtioles  can  not  bb  Coupled  to  asosrtain  if 

one  of  them  is  libelous  or  not,  the  articles  not  being  published  in  the 
same  paper.     Usher  v.  Severance,  33. 

2.  Allegations  of  Plaintiff  being  Proved,  Law  Implies  Maugb  in  the 

defendant,  and  the  burden  of  disproving  it  is  thrown  on  him.     Id, 
8.  JuBT  Determines  whether  Language  is  Libelous  or  not.    Id, 
4.  Written  Words  mat  be  Libelous  and  Actionable,  though  they  would 

not  have  been  slanderous  had  they  been  spoken.    Obaugh  v.  Finn,  773. 

6.  Words  Written  and  Published  are  Libelous  whenever  they  tend  to 

oast  contumely  upon  a  party,  or  to  prejudice  him  in  his  employment;  and 
proof  of  the  publication  of  such  words  will  alone  sustain  an  actiooy 
without  the  necessity  of  the  proof  of  special  damages.  Id, 
8.  Upon  a  Demurrer  to  Evidence,  Final  Judgment  must  be  entered  for 
the  plaintiff  or  defendant,  accordingly  as  the  demurrer  is  overruled  or 
sustained.    Id, 

7.  Upon  a  Demurrer  to  the  Evidence  being  Interposed,  the  jury  should 

be  discharged  either  at  once  or  after  a  conditional  verdict  has  been  taken 
for  plaintiff.  It  will  be  error  to  retain  the  jury,  and  to  submit  to  them, 
after  the  demurrer  has  been  overruled,  the  assessment  of  damay,    AL 
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LICENSE. 
See  EzsouTOBS  and  Admikistbatobs,  2;  FEBBoa,  L 

UENS. 

1.  ABTISAN  WHOHASBESXOWBDmsLABOBUFOirPBOPEBTTHXLDBTHIMAa 

Bailbb  has  a  lien  thereon,  at  common  law,  for  the  valne  of  his  serrioes. 
Melntyrt  v.  Ccurvery  C19. 

2.  LiBN  YOB  Sebyiges  gak  kot  Exist  in  favor  of  one  not  havingaright  of  poe- 

session.    Id, 

8.  JouBNETMAN  OB  Dat  Labobeb  IS  KOT  ENTITLED  to  a  Uen  on  property  for 

his  services  thereupon.  Id* 
i.  Pebsox  Employed  to  Make  the  Doobs  tob  a  Hoxtse  by  the  carpenter  en* 
gaged  by  the  owner  to  do  the  carpenter  work  thereon,  the  lumber  for  the 
doors  being  delivered  by  the  owner  to  the  carpenter,  and  by  the  latter  to 
the  person  so  employed,  the  work  being  done  at  the  latter*8  shop,  has  a 
lien  upon  the  doors,  when  finished,  for  the  value  of  his  labor.    Id, 

6.  Whebe  Deed  is  not  to  be  Executed  till  Payment  is  made  in  a  contract 

for  the  sale  of  real  and  personal  estate,  the  vendor  has  a  lien  on  all  the 
property  for  the  purchase  price.  Stanabd,  J. ,  dissented  as  to  the  lien  on 
the  personalty.     Clarke  v.  Cvffia,  625. 

9.  Vendob  mat  Follow  Pebsonalty  into  Hands  of  Thibd  Pebsons  to 

whom  vendee  has  sold  it  pendente  Ike  in  such  a  case.     Id, 

7.  FiNDEB  OF  Lost  Pbopekty  has  a  Lien  thebson  for  the  amount  of  the  re> 

ward  offered  by  the  loser  for  its  restoration,  and  he  may  retain  poesse 
sion  thereof  until  the  reward  is  paid.     Wenbworth  ▼.  Dayt  146. 
See  Judgments,  12. 

MALICK 
See  Libel,  2. 

MAKRL4GE  AND  DIVOBCE. 
Mabbiaoe  mat  be  Pboved  by  Genebal  Refutation  and  oohabitatioii,  ex- 
cept in  a  prosecution  for  bigamy  or  an  action  for  criminal  conversation, 
and  even  then  it  may  be  proved  by  witnesses  who  were  present  at  the 
marriage.    Arthur  v.  Broadnax,  707. 

MARRIED  WOMEN. 
Mabbied  Woman  Tbadino  as  Feme  Sole  affeb  Desebtion  by  her  hus- 
band, who  has  abjured  the  state,  may  sue  alone  on  a  note  given  to  her  in 
that  character.    Arthur  v.  Broadnax,  707. 

MASTER  AND  SERVANT. 

L  Ax  Employee  Dischabged  befobe  the  Completion  of  the  Time  of 
Sebvicb  for  which  he  has  been  engaged,  for  fault  or  misoonduct  upon  his 
part^  of  sufficient  aggravation  to  justify  the  discharge,  is  not  entitled  to 
any  compensation  for  the  services  actually  performed.  Poaeif  v.  Cfartk^ 
183. 

2.  Sebvant  Dischabged  fob  Misoonduot  can  not  leoorer  his  waget.   lA 
hart  V.  Wood,  461. 
Am.  Dao.  ToL.  XXXVU— a 
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ti  Skevabt  oir  Packbt-boat  Fobfeits  Waobb  bt  Stbaldto  Goods  «C  » 
pMsengor  on  the  boat  daring  his  term  of  aervioe.    Id. 

laSBEPEESENTATIONa 
See  Fbaub,  2;  lM8(7BA2rGi»  2. 

MISTAKE. 

See  ABBREAZioir  asd  Awabd,  8;  AnonoNS,  4;  Cobpobaxionb^  18|  Bquir^ 

2,  8»  9;  SHKBinn!. 

MOBAL  OBLIGATIONS. 
See  AoooBD  asd  SAXiSFAonoN,  8;  BAirKBURcr  asd  LnoLTSRort  2. 

MORTGAGES. 

L  A  MoBiiOAOK  OF  PxBSONAL  Pbopebtt  need  not  be  by  aealed  inetminenir 
DeapaJtch  Line  v.  BdUmy  Mfg,  Co,^  203. 

t.  Whbrk  Owneb  Of  Land  Leased  fob  Tebm  of  Teabs  Mobtqaobs  thb 
Sams,  the  mortgage  transfers  to  the  mortgagee  the  reversion,  to  whioh 
the  rent  is  incident,  and  if  he  givc9^otice  to  the  leasee  of  his  right 
thereto,  the  latter  will  thereafter  be  liable  to  pay  to  him  all  rents  that 
become  due  after  the  date  of  such  conveyance  and  notice.  Bat  the  mort- 
gagee can  not  recover  from  the  lessee  rent  which  became  due  prior  to 
the  execution  of  the  mortgage.    Burden  v.  Thaytr,  117. 

t,   ATIOBmiSNT  IS  NO  LONGEB  NECESSARY  TO  ENABLE  PUBCHASER  OF  BSVEB- 

SION  to  maintain  against  the  lessee  an  action  of  debt  for  rent.  Id, 
4.  Bona  Fide  Mobtgagee  of  Fbaudulent  Grantee  of  premises  conveyed  in 
fraud  of  creditors,  having  no  notice  of  the  fraud,  is  entitled  to  a  prefer- 
ence over  a  creditor  of  the  fraudulent  grantor  who  obtains  judgment  and 
buys  in  the  premises  on  execution  after  the  fraudulent  conveyance,  bat 
before  the  mortgage,  but  whose  deed  is  not  recorded  until  after  the 
mortgage  is  recorded,  although  part  of  the  amount  loaned  on  the  mort- 
gage is  not  paid  over  to  the  mortgagor  until  after  the  sheriff's  deed  it 
recorded.  Ledyard  v.  BiUUr^  379. 
A.  Pbioritt  between  Pubohasers  fbom  Fraudulent  Gbantob  and  frandii- 
lent  grantee,  respectively,  is  with  him  who  first  records  his  deed.    Id. 

6.  Mobtgagee  is  Pubchaseb  to  the  extent  of  his  interest  within  the  meani^f 

of  the  statute  of  frauds.    Id, 

7.  Mobtgagb  Debt  in  the  Hands  of  an  Assignee  of  the  Mobtoaoeb  is 

not  affected  by  payments  of  money  made  by  the  mortgxigor  for  the  bene- 
fit of  the  mortgagee,  previous  to  the  assignment,  with  a  general  under* 
standing  that  such  payments  were  to  be  credited  on  the  mortgage  debt» 
unless  by  indorsement  or  other  mode  or  memorajidum  of  credits  such  pro- 
portion of  the  debt  was  in  fact  relinquished  by  an  actual  application  of 
the  sums  so  paid  to  its  discharge.    Post  v.  CarmcUl,  484. 

8.  Mortgagee  having  B.eooverkd  Judgment  for  Part  of  the  mortgage  debt 

at  law  can  not  have  a  decree  of  foreclosure,  where  that  fact  appears  by 
his  bill,  until  execution  on  such  judgment  has  been  returned  unsatisfied, 
i  thoui^  the  bill  is  taken  pro  co^fesio.    ShvfeU  v.  Shi^tU^  881. 
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•»  DiiD  OF  Teubt  fo&  Pbopxbtt  Jointlt  Pubobasxd  will  be  oonttnned  lot 
the  benefit  of  one  party,  so  far  as  he  has  made  peyments  beyond  his  jnsl 
proportion  of  the  debt     WheaUey  v.  CkUhoun^  654. 

See  AsnoHHSNTB  io&  Bxnxfit  o#  Csiditobs,  8;  DowiB,  1-3|  Ebioppbl»  1) 

FRAUSUUDTT  COHTXTANCBS,  2;  JUDOMKm,  8;  LASmumDJOKVTMSAMT,  8k 

MULTIFARIOnSNBSS. 
See  Equitt,  11-18. 

MURDEB. 
See  Cbdonal  Law,  4,  6. 

NAVIGABLE  WATEBS. 
See  Watbrooubsis,  2, 8. 

NEaUGENOE. 
See  AnoBirxT  akd  Cuxnt,  4,  5,  7;  Statutb  of  LoocatiovSi  ?• 

NEGOTIABLE  INSTRUMENTa 

L  Pbomissobt  Notbs  abb  not  P&esitmbd  to  bb  Madb  OS  TiMB.  Wymam 
V.  Rae^  70. 

1  Cbboitor*8  Disoountiko  Bbaft  Sbnt  Him  bt  Dbbtob  and  giving  the  lattsr 
credit  before  the  draft  is  honored,  will  not  conclude  him  in  the  abeenoe 
of  negligence  or  want  of  fidelity;  and  having  taken  up  the  draft  after  its 
dishonor,  he  is  entitled  to  recover  that  amoont  from  the  debtor.  Chod" 
now  V.  JTbtM,  46. 

8L  PBOMiasoRT  Notb  Giybk  in  Considkration  that  a  Pabtt  will  With- 
DBAW  Bn>  made  on  a  sale  of  public  lands  is  fraudulent  and  void.  Blytkt 
T.  LoviTiggood,  402. 

4.  Notb  Patablb  *<to  thb  Obdbb  of  thb  Indobsbb*8  Namb,"  is  negotiable^ 
UnUed  StaUs  v.  WhUt,  374. 

8.  Notb  Hbld  as  Oollatbbal  SBCimrnr  fob  a  Pbbobdbnt  Dbbt  is  snbjeot 
to  the  same  defenses  as  if  in  the  hands  of  the  original  payee.  ChiUum  t. 
Branch  Bank,  725. 

8.  Holdbb  or  a  Bill  of  Exchakgb  Who  has  Beceiybd  of  thb  Dbawbb  a 
Nbw  Bill  for  a  part  of  the  amount  and  has  .given  time  to  the  drawer  to 
pay  the  balance,  does  not  thereby  release  the  acceptor,  though  the  latter 
accepted  the  bill  merely  for  the  accommodation  of  the  drawer,  of  which 
&ct  the  holder  was  informed.     White  v.  Hopkins,  542. 

7«  Formal  Rblbasb  of  Drawer  bt  thb  Holder  of  a  Bill  of  Exchangb 
is  no  release  of  the  acceptor,  unless  such  discharge  of  the  holder  was 
made  in  consideration  of  payment  of  other  satisfaction  by  which  the  bill 
was,  to  aU  intents  and  purpoees,  paid.    Id, 

8.  Holdbb  can  not  be  Enjoined  from  Proceeding  against  Aooommoda* 
noN  l2n>OB8BR  of  a  bill  until  he  has  exhausted  his  remedies  against  the 
aooeptor,  nor  can  the  acceptor  require  him  to  collect  the  amount  in 
eq;iial  portions  from  himself  and  the  indorser,  on  the  ground  that  they 
are  both  accommodation  parties  and  co-sureties  for  the  drawer.  Aber* 
eiwnbie  v.  Knox,  721. 
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9.   AOOOMHODAXIOtl  iNDOBaKB  CAN  NOT  HAVB  BeNXFIT  OF  JUDQUSHT  reOQfT- 

ered  by  the  holder  agamst  the  drawer  of  a  bill  until  he  has  paid  tiie 
debt    Id, 
IOl  Boka  Fidb  Holdk&  of  P&omissokt  Notb  nr  which  a  Bavk  d  NomHAL 
Patxb  may  ene  thereupon  in  the  name  of  the  bank  upon  giving  it  pn^er 
security  against  oosts.    EQAoi  v.  ^&6ot,  227. 

11.  A  Note  Payable  to  One  Pkbson,  but  Deuvxbsd  to  Akothxb,  as  the 
promiM  of  the  maker  to  him,  may  be  declared  upon  by  the  latter  in  his 
own  name  as  a  note  made  payable  to  himself  by  the  name  of  the  third 
person.    Id, 

12.  A  Nominal  Payee  icay  Make  a  Valid  Indobsembnt  of  a  promissory 
note  to  the  real  payee,  in  order  to  facilitate  an  action  by  the  latter,    /d 

18.  Request  by  Acxx)mmodatioh  Indobsebs  npon  the  holder  of  a  protested 
note,  that  he  immediately  proceed  to  sue  the  maker,  'accompanied  with 
the  information  that  upon  a  fiulnre  so  to  do  they  will  hold  themselves 
discharged,  imposes  no  daty  upon  the  holder;  nor  will  the  indcnrsers  be 
discbarf^  because  the  maker  of  the  note,  snbseqnently  to  the  request 
which  has  not  been  complied  with,  becomes  insolvent.  BniKil  v.  ThaUsker^ 
176. 

14.  ObioinalPbomisoBjWhenIhdobsebisConsidxbedan. — ^Wherethepayee 
of  a  promissory  note  has  taken  it  and  carried  it  away,  but,  on  the  same  or 
the  next  day,  returns  it  to  the  maker  with  a  request  to  have  him  prooore 
an  indorser  thereon,  which  the  maker  does,  the  indorser  so  obtained  wiU 
be  considered  an  original  promisor,  and  as  such  jointly  and  severally 
liable  with  the  maker.    Sanaon  v.  Thornton^  135. 

Uk  Whsbb  Pabty  is  not  Bound  to  Pboduce  Pbomissoby  Note,  evidence 
offered  with  a  view  to  acQOunt  for  its  non-production  is  unnecessary  and 
inadmissible.     Wyman  v.  i?ae,  70. 

16.  Whsbe  Note  has  been  Given,  its  Pboduction  is  Genebally  Bequibed 
in  an  action  on  the  original  cause,  for  the  security  of  the  defendant,  and 
not  from  any  rule  of  evidence  which  would  prevent  the  introduction  of 
evidence  of  indebtedness  without  the  production  of  the  note.    Id, 

17.  Evidence  of  Indebtedness  without  Pboduction  of  Note  is  sdmiwsible 
in  such  a  case.    Id, 

18.  Pabtiks  to  Bill  abe  All  Absolutely  Liable  afteb  Default  by  the 
acceptor  and  notice  thereof,  and  the  holder  may  proceed  against  one  or 
all,  at  his  election,  until  he  obtains  satisfaction.  Abercrombie  v.  Knox^ 
721. 

19.  Pboof  that  Maeeb  of  Note  has  Absconded  before  the  day  of  payment 
dispenses  with  the  necessity  of  showing  demand  against  him,  or  an  at- 
tempt at  demand,  in  order  to  charge  the  indorser;  otherwise  where  the 
maker  has  merely  changed  his  residence.     Lehmctn  v.  Jones,  455. 

Bee  Actions,  4;  Agency,  6;  Attorney  and  Client,  6,  6;  Banes  and  Bank- 
ing; Constitutional  Law,  5;  Eqitity,  9;  Evidence,  2, 4;  Executions, 
10;  Exeoutobs  and  Adicinistbatobs,  3;  Pabtnebship,  1,  4;  Payment, 
1,  3;  Pleadino  and  Pbactice,  10;  Statute  of  Frauds,  7;  Subety3HIp» 
7,  8;  Usage,  1,  2. 

NEWTIOAL. 

1.  Rejecting  Witness  is  not  Gbound  fob  a  New  Tbiai^  where,  by  reason  ol 
the  abandonment  of  the  claim  to  which  the  witness  would  testify,  no 
damage  has  resulted  to  the  defendant.    Potter  t.  Wcuhbum^  616. 
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2.  Nsw  Trial  will  not  bb  Granted  on  Jurors'  AjiiDAYrra  that  the  yer- 
dict  was  assented  to  in  conseqnenoe  of  errors  made  daring  their  deliber- 
ations and  subsequently  discovered.    Newton  v.  Booth,  596. 

8.  Misdirection  of  the  Jury  upon  an  Abstract  Matter  which  is  ren- 
dered wholly  immaterial  by  a  correct  instruction  upon  another  matter 
decisiYe  of  the  cause,  constitutes  no  ground  upon  which  to  reverse  a 
judgment  in  favor  of  the  party  in  whose  behalf  the  instructions  were 
given.    Chambers  v.  Bedell,  508. 

4.  Charge  which  Tends  to  Mislead  the  Jury  by  inducing  them  to  be- 
lieve there  is  but  one  point  of  defense,  when  in  truth  there  are  two^  and 
the  evidence  introduced  under  the  defense  upon  which  no  instmctioii  is 
given  is  involved  in  the  greater  unoertainty»  is  a  sufficient  ground  for 
remanding  the  cause  for  another  triaL  Be{f  v.  Bapp,  528. 
See  Boundaries,  3;  Pleading  and  Practiob,  19. 

NOLLE  PEOSEQUL 
See  Pleading  and  Practiob^  23»  24. 

NONSUIT. 
See  AiTORNET  and  Client,  3, 4. 

NOTICE. 
See  Surbttship,  6,  l(k 

NUNC  PRO  TUNC. 
See  Judgments,  5-8. 

NUNCUPATIVE  WILLS. 
See  Wills,  1-3. 

OFFICES  AND  OFFICEBa 
1*  Saia  of  OmoB. — ^Appointment  of  a  deputy  sheriff  under  an  agreement  thai 
he  shall  pay  to  his  principal  one  half  of  the  fees  reoeived  by  such  deputy 
for  his  services  is  not  the  selling  of  an  office.    Mott  v.  Bobbins,  286. 

2.  Bond  of  Deputy  Sheriff  conditioned  that  he  will  indemnify  the  prindpa] 

from  all  damages  arising  from  the  deputy's  conduct  and  pay  to  the  sher- 
iff one  half  of  all  fees  received,  is  valid.    Id, 

3.  Officer  mat  Take  an  Agreement  for  the  payment  to  him  of  part  of  the 

fees  of  his  office,  because  be  is  in  law  entitled  to  the  whole  thereof;  and 
he  may  divide  his  fees  with  a  deputy  as  a  mode  of  paying  the  latter  for 
services.     Id, 

4.  Agreement  bt  a  Deputt  to  pat  the  Principal  a  Specified  Sum,  not 

arising  out  of  the  profits  of  the  office,  is  void,  as  amounting  to  the  sale 
of  an  office.    Id, 

See  Sherifffs. 

ORPHANS'  COURT. 
See  Ppobate  Court. 

OUSTER. 
See  Co-tenancy,  3,  4;  Disseisin,  2,  Z» 
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PABEirr  AND  CHILD. 

8t6  DOXIOILB,  1;  StATUTB  of  FR4UM»  L 

PAROL  EVIDENCE. 
Bee  EviBBNOB,  8,  4»  6,  7. 

PAETITION, 
L  Pabol  Pabtixiok  CA»RTin>  into  Effect  bt  Pobsbssiok  in  aooordaooe  tiiera* 

with,  is  binding  between  tenants  in  common  whose  titles  are  djstliini 

Jt^ens  ▼.  Wheeler,  243. 
X  Pabol  Pabtition  bt  Graktbb  of  Hctsband  who  is  Tenant  by  Cubtb8T» 

4he  wife  not  liaving  acknowledged  the  deed  so  as  to  pass  her  interest^ 

though  not  binding  on  the  wife,  is  good  in  ejectment  against  a  stranger. 

Id. 
X  Whbbb  a  Pabtition  of  Real  Estate  bt  a  Pbobate  Coubt  has  been 

acqniesced  in  by  the  heirs  for  twenty  years,  the  prooeedings  of  the  ooort 

will  be  presumed  to  have  been  regular,  and  be  hield  oonolusiTe.    Camp 

beUr.  WaUaoe,  219. 

See  Husband  and  Wife,  7. 

PARTNERSHIP. 
L  An  Aoceptance  bt  One  Member  of  a  Fibm  of  a  Bill  of  BzoBAiroi^ 
which  represents  a  private  debt  of  his  own,  binds  the  firm,  if  the  holder 
of  the  bill  was  ignorant  of  the  nature  of  its  consideration.    PoUer  t.  2X1- 

8.  Realtt  Pobchassd  bt  Two  Jointlt  is  not  Pabtnebship  Pbopbbtt, 
though  they  are  to  carry  on  the  business  of  milling  therewith.  Wheai^ 
fey  V.  CcOAoim,  654. 

i.    PUBCHASE  BEINO  ON  INDIVIDUAL  RbSPONSIBILITT  IN  SUCH  A  CaSB,  the  pay* 

ment  of  one  of  the  installments  out  of  the  partnership  funds  does  not 
convert  the  realty  into  partnership  property.    Id, 

4.  After  Dissolution  of  Fibm,  Pabtneb  can  not  Givb  Nocb  in  firm  name 
for  past  indebtedness  without  some  speoial  authority.  Woodworih  v. 
Dontmer,  611. 

6.  Confession  of  Judgment  bt  One  Pabtnbr  Binds  Him,  but  not  his  co- 
partner.   Bitger  v.  Shmk,  469. 

6.  In  Equttt  a  Pabtnebship  Debt  is  Considebed  Joint  and  Sbvbbau  and 
upon  the  death  of  any  member  of  the  firm  the  creditor  may  prooeed 
directly  against  the  estate  of  the  deceased  partner.  This  rule  has  been 
adopted  by  our  statute,  and  in  consequence  in  Arkansas  a  partnership 
creditor  is  entitled  to  an  allowance  in  the  probate  court  of  a  partnership 
debt  which  he  has  presented  to  the  representative  of  a  deceased  partner. 
MdMn  T.  Carmmt  777. 

y.  At  Common  Law  a  Pabtnebship  Debt  is  the  Joint  Debt  of  the  part- 
ners, and  the  death  of  any  member  of  the  firm  extinguishes  the  debt  && 
to  himi  and  the  remedy  of  the  creditor  is  confined  to  one  •g*^"*^  the 
Id. 

See  Attachments,  6;  Liens,  8. 

PART  PERFORMANCE. 
See  Speofio  Pebfobmancb,  2,  3;  Statute  of  Frauds,  A. 
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PAYM1!NT. 
L  OuozKAL  Debt  is  Disohabgid  if  the  debtor  effiBoto  a  oompramiie,  and 

givet  the  note  of  a  third  person  in  x>a7ment  of  the  sum  fixed  by  the  com- 

pramiae.    Steward  v.  Bacon,  366. 
%  Bona  Fidb  Patmbih*  in  Notes  of  BAinc  which  has  Failed,  neither 

party  having  knowledge  of  the  failure,  is  good  and  discharges  the  debt 

Efxyord  v.  Skrnk,  441. 
f.  Takiko  Notm  fob  Goods  Sold  and  Deuvbbed  does  not  eztingnish  tha 

original  cause  of  action.     Wjpnan  ▼.  i?ae,  70. 
4.  Where  meitueb  Dsbtob  nob  Cbeditob  Makes  Afpuoation  of  Pat* 

MENTS,  the  law  will  make  the  application  according  to  the  justloe  of  the 

particular  case,  in  view  of  all  the  attendant  drcumstances.    SmlHih  t. 

Loyd,  621. 
4k  BuLE  GovEBNiNO  AppuGATiON  OF  Patments  bt  AN  Attobnet  to  a  client 

is  not  the  same  as  that  which  governs  payments  by  a  debtor  to  a  creditor. 

Id. 
^  Afpuoation  should  be  to  Eztinoitish  Debts  aocobdino  to  Pbiobitt  of 

time,  in  cases  of  long-standing  accounts  where  debts  and  credits  are  con* 

stantly  occurring  and  no  balances  are  strudL  otherwise  than  for  the  par* 

pose  of  making  rests.    Id. 
Bee  AoooBD  and  Satisfaction,  1;  Mobtoaoes,  7;  Pbobate  Coubub,  ?• 

PLEADING  AND  PRACTICE. 

t.  Paeties  having  Confuctino  Intebests  oan  not  bb  Joined  as  complain- 
ants in  a  suit.    Qraid  v.  Van  ScJioonhoven,  393. 

Si  Tbustees  of  Voluntary  Association  abb  Liable  on  Note  given  by  them 
for  labor  done  for  the  association;  and  the  non- joinder  of  the  other  mem* 
bers  of  the  association  should  be  taken  advantage  of  by  abatement. 
Chick  V.  TreveU,  68. 

X  Wife  should  be  Madb  Defendant  in  Suit  Bbouoht  bt  Husband  to  set 
aside  a  conveyance  of  property  to  trustees  for  her  separate  use  for  life» 
with  remainder  to  her  children;  and  if  she  is  joined  as  complainant  in  a 
soit  brought  against  the  trustees  and  the  infant  children,  the  latter  should 
be  permitted  by  their  guardian  ad  litem  to  put  in  a  special  answer  for  the 
purpose  of  raising  the  objection  and  compelling  the  complainant  to 
amend  by  making  the  wife  defendant.     OrarU  v.  Van  Schoonhoven,  398. 

4.  Opebation  of  the  Rttlb  that  a  Pebson  can  not  be  Pabtt  Plaintifi 
and  also  defendant  is  confined  to  natural  persons.  ConneU  v.  Woodardt 
173. 

IL  Trustees  of  Schools  Constitute  Quasi  Cobpobations,  and  may,  in  their 
corporate  character,  sue  their  own  members.  It  will  not  affect  the  rule 
that  the  action  is  brought  in  the  names  of  the  individual  trustees,  in* 
stead  of  under  the  general  title  of  trustees  of  schools.     Id. 

4»  LnoBMALmEs  in  Making  Executobs  of  Deceased  Defendant  Pabties 
are  deemed  waived,  where,  on  saggestion  of  the  death  of  the  defendant, 
scire  faeicu  is  directed  to  issue  to  his  representatives,  not  naming  them 
or  stating  whether  they  are  executors  or  administrators,  but  they  are 
eorrectly  described  in  the  <ctfe/acias  which  is  duly  served  on  them,  and 
where,  although  they  are  not  formally  made  parties,  the  judgment  entry 
designates  them  as  executors  and  recites  that  they  appeared  and  went  to 
triaL    Ketmedy  v.  Otddes,  714. 
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7.  NoN-joiNDEB  07  A  Pastt  TO  ▲  BjtAL  AoTiON  most  be  pleaded  in  alMit»> 

ment  or  the  objection  is  loet.    CcumpbeUY,  WaU€Loe^2\9. 

8.  OfijBcnox  TO  THE  Misjoinder  of  the  Pasties  to  a  Real  Aonov,  if  tiie 

misjoinder  do  not  appear  from  the  record,  mnst,  if  not  pleaded  in  abate- 
ment, be  taken  advantage  of  by  a  motion  for  a  nonsuit;  it  viU  be  too 
late  to  urge  the  objection  after  a  verdict.    Id. 

9.  Objection  that  Pabtt  was  Imfropeblt  Joinxd  nr  Bill  for  spedfio  ezeon 

tbn  of  a  contract  of  sale,  and  that  the  bill  ought  to  be  diwniined  as  to 
him,  is  prematore  where  there  was  not  a  final  decree  in  the  cansa.    dorfet 
T.  Cvrtii^  625. 
la  An  Indorses  iob  Collection  may  reoover  fromthe  maker  of  an^gotiaUe 
note,  on  the  common  counts.    Cham  ▼.  Bmrnham,  002. 

11.  If  a  Count  is  Bad  in  Substance,  the  defendant  most  prevail  thoogh  hit 
plea  thereto  Ib  bad  and  is  demurred  to.     United  Statu  v.  White^  874 

12.  If  Ant  One  Count  in  a  Declaration  is  Good,  a  demurrer  to  the  whole 
declaration  must  be  overruled  though  the  other  oounta  are  bad  in  snl^ 
stance.    Id, 

la.  Defendant  bt  Plbadino  to  Action  Admits  FnJMO  of  DsaLABaxioN 
therein.    Arthur  v.  Broadnax^  707. 

14.  Where  Agreement  Declared  on  is  not  Agrxbmsnt  Giynr  ov  Otbb 
according  to  its  true  intent  or  meaning,  a  demurrer  to  the  declaratieo 
should  be  sustained.    Anderson  v.  Critcher,  72. 

15.  Declaration  is  Amendable  after  Verdict  for  the  plaintiff  in  ^ect- 
ment,  to  conform  to  the  nature  of  his  title,  where  he  claims  title  to  the 
whole  of  the  premises,  but  his  title  as  to  an  undivided  part  is  subject  to 
be  defeated  by  a  future  claim  of  a  feme-covert,    Ryem  v.  Wheder^  243. 

16.  Under  an  Act  Allowing  an  Amendment  "on"  the  Triai^  plaintiff 
may  amend  his  declaration  during  the  argument.  BhsnkUn  Flrt  Ing,  Opw 
V.  FSndkty,  430. 

17.  Demandant  in  Writ  of  Right  mat  Recover  under  Title  bt  Dis- 
seisin, unless  the  tenant  can  show  a  better  title.    HmU  v.  Httnt^  130. 

18.  Darrein  Seisin  is  a  Good  Plea  in  a  writ  of  rig^t.    Id. 

19.  Erroneous  Abstract  Instruction  is  not  a  ground  for  reversing  a  judg* 
ment.    Arthur  v.  JSroadnax,  707. 

20.  Release  of  Errors  in  a  Judgment  is  Pleadable  in  Bar  of  the  aa- 
signment  of  errors  in  the  appellate  court.    Barnea  v.  Moody,  172. 

21.  Forbearance  from  the  Enforcement  of  a  Legal  Right  is  a  8u£Soient 
consideration  to  support  a  release  of  errors.    Id. 

22.  Jurat  to  Answer  in  Form  of  Certificate  by  the  officer,  that  the  de- 
fendant swore  that  the  "facts,"  instead  of  the  ''matters,**  stated  in  the 
answer  ''were  true,*'  instead  of  "are  true,*'  is  sufficient.  Whelptey  v. 
Van  Epps,  400. 

23.  Power  to  Enter  a  Nolle  Prosequi  was,  at  ocnnmon  law,  confided  to 
the  attorney-general  alone.  Under  our  statutes  it  is  delegated  to  the  dis- 
trict attorneys,  to  be  exercised  with  leave  of  the  court.  People  v.  McLeod^ 
328. 

24.  Court  can  not  Order  the  Entry  of  a  Kollb  Prosequi  on  affidavits 
and  other  proofs  submitted  by  the  prisoner,  the  district  attorney  having 
made  no  application  for  leave  to  make  such  entry.    Id. 

85.  Pendency  of  a  Prior  Suit  in  a  Foreign  Country  can  not  be  pleaded 
in  abatement  of  an  action  for  the  same  cause  in  this  state  as  to  actioiia 
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which  are  strictly  personal  in  their  natnre^  bat  the  penden<^  of  a  pro- 
ceeding f»  rem  in  a  foreign  jnrisdiction  may  be  so  pleaded,  as  also  may 
a  proceeding  in  a  mixed  action,  in  which  a  spedfio  thing  as  well  as  the 
performance  of  a  personal  obligation  is  demanded.  Lowry  v.  UaU,  486. 
8b.  Rbodbb  of  an  Rarltkr  and  Pkndino  Action  of  Bbplxyin  Bbouobs 
IN  A  FoBBioN  State  while  the  goods  were  within  its  jurisdiction,  and 
in  which  possession  was  delivered  to  the  plaintifi^  may  be  given  in  evi* 
dence  to  support  a  plea  in  bar  of  a  similar  action  brong^t  by  the  former 
owner  of  the  properly  to  regain  possession  of  it  after  its  removal  to  this 
sUte.    Id. 

27.  A  GSNXBAL  0B1CUBSBB  TO  A  I>iaLAILATION  WHICH  Ck>NTAIN8  SSVBUL 

Ck>UNT8  is  bad  at  common  law,  if  any  one  of  the  counts  is  good.    Lam 
V.  LevOUan,  769. 
See  Abbitbation  and  Awabb,  4-4;  Attachments,  3,  4,  6;  Attobnbt  and 
Client,  3,  4,  10;  Bankbuftct  Ain>  Insolvbnot,  1;  Bonds,  4,  9, 10, 11; 

Ck>N8TITUTI0NAL  LaW,  5;  CONTBACTS,  5-7;  CORPOBATIONS,  13;  EQUITT, 

11-13;  ISxscuTiONs,  10,  17;  Guardian  and  Wabd,  2;  Habeas  Cobpus, 
3;  JinwMENTS,  4-7;  Libel,  6-7;  Mabbied  Women,  1;  Nbootiabui  In- 
8TBI7MBNTS,  11, 15-17;  New  Tbial;  Pbobate  Ck>nBX8;  Beflevim;  Sn» 
OIF,  8;  UsuBT,  4. 

POSSESSION. 
See  Liens,  2,  7;  Spboifio  Pebfobmanoe,  8. 

PRESCRIPTION. 

L  Whebe  Son,  on  his  Father's  Becomino  Insane,  Takes  Management  of 
his  fium,  with  the  consent  of  the  mother  and  the  rest  of  the  &mily,  he 
Is  considered  as  occnpying  under  his  father,  and  the  profits  taken  by  him 
dnring  his  father's  life-time  are  considered  as  taken  for  the  latter's  nse 
and  benefit.  And  in  such  a  case  the  seisin  of  the  father  will  be  consid* 
ered  as  continuing  up  to  the  time  of  his  death.    JJtaii  v.  JTiin^,  130. 

%,  Whebe  a  Fatheb  Became  Insane  and  One  of  his  Sons  Took  the  Man* 
AGEMENT  of  hls  farm  during  the  rest  of  his  father's  life-time,  and  re- 
mained in  possession  of  it  for  thirty  years  afterwards,  these  facts  do  not 
warrant  a  presumption  of  a  conveyance  to  him  by  the  father,  or  of  a  re- 
lease to  him  by  the  other  heirs,  subsequent  to  their  father's  death.    /<!. 

PRESUMPTIONS. 
See  Attobnet  and  Client,  6;  Cobpobations,  3;  Co-tenanot,  3;  Exbou- 
TiONs,  9;  Fbaudulent  Ck>NVETANCES,  2;  Judgments,  9;  Negotiable 
Inbtbitments,  1;  Pabtition,  3. 

PRINCIPAL  AND  SURETY. 

See  SUBETTSHIP. 

PRIVILEGED  COMMUNICATIONS. 

See  Attobnet  and  Client,  8-17. 

PROBATE  COURTS. 
1.  To  the  JuBiSDicnoN  or  the  Subbooatb  in  Grantino  Administbation 
two  things  only  are  essential,  viz.:  1.  The  death  of  the  intestate;  and  2. 
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His  inhabitaiioy,  at  or  immediately  preceding  his  death,  of  the  ooonty  la 
which  the  admiiiistratioii  was  granted.    Bloom  v,  Bwrdkk^  299. 

-%  JuBisDicnov  TO  Obdkr  ▲  Salb  of  Rbaltt  Bepsmss  on  a  petition  and 
account.    Id. 

%  AooouNT  RBQUism  TO  Wabbavt  a  Salb  of  Bbaltt  can  not  he  dia 
pensed  with  hecanse  an  inventory  has  previously  heen  filed,  althoogli  a 
general  reference  to  snch  inventory  is  made.    Id. 

4.  If  ak  A(XX>nHT  is  Pbbssntbd,  its  effect  is  not  destroyed  hy  calling  it  aa 
inventory.    Id, 

Hb  Oma  Document  mat  Answer  the  Double  Pubpose  of  an  aoooont  and  aa 
inventory;  and  an  inventory  made  and  presented  at  the  time  the  petitioo 
for  an  order  of  sale  is  filed,  may  be  treated  as  an  aoconnt  and  give  the 
court  jurisdiction  to  the  same  extent  as  a  separate  account  containing  the 
same  matters.    Id, 

4.  If  it  does  kot  Cleablt  Afpeab  at  what  Time  the  I^nniNTOBT  was  Filbd^ 
but  there  is  some  evidence  tending  to  show  its  filing  at  the  time  the  sale 
was  petitioned  for,  the  question  whether  it  was  filed  at  the  proper  ttma 
to  support  the  order  of  sale  must  be  submitted  to  the  jury.    Id. 

7*  Afpucatiok  of  Personal  Eotate  to  Payment  of  Debts  need  not  be 
made  before  petitioning  for  a  sale;  it  is  sufficient  that  such  applioatioa 
has  been  made  when  the  or^er  of  sale  is  granted.    Id. 

-%.  Dbsgbiftion  of  Land  in  an  Obdeb  of  Sale,  as  ninety -one  aorep  of  the  south- 
west comer  of  lot  number  eleven,  is  not  fatally  defective  if  the  intestate 
owned  that  number  of  acres  and  no  more  in  the  lot  named,    /ct. 

9.  JuBiSDicnoN  ovEB  THE  PsBSONS  to  be  affected  by  a  surrogate's  sale 
must  be  obtained  in  some  manner  sanctioned  by  law,  otherwise  the  pro- 
ceeding will  be  void.    Id. 

IOl  Subrogate  Court  is  of  Infebiob  Jubisdioiion— a  mere  creature  of  the 
statute.  Persons  claiming  under  its  orders  must  show  aflftnnatively  that 
it  obtained  jurisdiction  to  make  them  by  pursuing  the  forms  preeoribe<'  l^ 
the  statute.    Id, 

IL  Appointment  of  Guabdian  to  Appeab  fob  and  Bepi^tsent  Ihfaev 
Heibs  on  an  application  to  sell  real  estate  is  jurisdiotionaL    .U 
pcintment  is  not  made,  the  order  of*  sale  is  void.    Id. 
See  PABTinoN,  3;  Wills,  8. 

PBOCESS. 
See  Constitutional  Law,  6. 

QUO  WARRANTO. 
See  Constitutional  Law,  8. 

RECEIPTORS. 
See  Attachments,  8. 

RELEASE  OF  ERRORS. 
See  PLBADiKa  and  Pbaotioe,  20^  2L 

RELIGIOUS  SOCIETIES. 
See  Actions,  2. 
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replevin. 
t.  DniTiBT  OF  Pbopxbxt  under  a  Wbit  of  Rsplxvin  to  the  platntiff  ia 
an  actioD  entitles  him,  as  against  the  defendant,  to  the  right  of  poesessioo 
pending  the  determination  of  the  suit.    Lovjry  t.  J7a0,  495. 

li  UlTDKB  GXNE&AL  PlBA  OF  PBOPSBTT  WITHOUT  FUBTHZB  SpBCIAL  Pf.lCA, 

eridenoe  of  a  deliTery  to  a  defendant  in  an  action  of  replevin,  of  the 
same  property  in  a  prior  undetermined  action  in  another  state,  may  be 
reoeiyed.  IdU 
S.  DiFiicDAirr  in  an  Action  of  Rxplbvin  in  this  Stats  may  avail  him- 
self of  a  delivery  to  him  of  the  same  property  pnrsaant  to  a  writ  of  re- 
plevin issued  oat  of  a  court  of  competent  jimsdiction  of  another  state, 
previously,  whOe  the  parties  to  the  action  and  the  property  in  disputa 
were  within  the  jurisdiction  and  subject  to  the  law  of  the  place  of  de- 
livwy.    Id. 

See  Fraud,  3;  Plbadino  and  Practiob,  26. 

BESCISSION  OF  OONTRACTS. 
See  Contracts,  4. 

SALES. 

L  PtacB  OF  BxuYSRT  OF  AsncLBS  Stipulated  in  Sealed  Contract  is  a 
ooodition  precedent  merely,  imposed  upon  the  party  bound,  which  may 
be  waived  by  the  party  entitled  to  its  performance,  without  producing 
any  alteration  of  the  original  contract.    McCombs  v.  MeKetman,  505. 

%  Aoreement  to  Accept  Delivery  at  a  Place  other  than  that  Spbcifisd 
in  the  original  contract  does  not  constitate  a  new  contract.    Id,  . 

!•  Covenant  mat  be  Sustained  upon  a  Contract  under  Seal  notwith- 
standing by  subsequent  consent  of  the  parties  the  place  at  which  the  arti- 
cles called  for  were  to  be  delivered  was  altered,  and  performance  may  be 
shown  by  evidence  of  a  delivery  at  the  place  agreed  upon.    Id, 

4.  Upon  a  Contract  to  Deliver  Articles  at  a  Particular  Time  and 
place  for  a  specified  price,  the  party  bound  thereby,  after  making  deliv- 
ery in  the  manner  agreed  upon,  if  the  price  be  not  paid,  may  remove  the 
articles  and  resell  them,  and  may  recover  upon  the  original  contract  as 
for  a  breach  thereof.    Id. 

6w  A  Recovery  is  not  Defeated  by  the  Acceptance  by  the  Contractor 
of  a  portion  of  the  consideration,  prior  to  the  removal  and  sale  by  him  of 
the  articles  delivered.    Id. 

t.  Measure  of  Damages  is  the  Ddtibrencb  between  the  Contract  Prioi 
and  the  sum  for  which  the  articles  were  subsequently  sold.    Id, 

See  AuonoNs;  Fraud,  1-3;  Offices  and  OFncEsa,  1;  Spbcifio  Perform- 
ance, 1. 

SEISIN. 
See  Covenants,  3. 

SET-OFF. 

I.  Debts  or  Demands  to  Constitute  a  Set-off  must  be  due  in  the  same 
right.    Cqjfinan  v.  Hampton^  612. 
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2.  SET-onr— MunxAL  Dxbts  do  not  ExnxoinsH  Each  Othsb  peb  8k  imlMi 
by  some  positive  act  or  agreement  of  the  parties  the  intention  to  aatiafy 
and  discharge  their  respective  debts  is  clearly  indicated.  Pott  v.  Car' 
maU,4M. 

8.  Yen  DEB  Claimino  Set-off  against  Pubchasb  Prioe  on  account  of  claims 
held  against  the  vendor,  the  account  should  be  sent  to  a  oommissioner  if 
the  evidence  justifies  it.    Clarlse  v.  Ckuii$t  625. 
See  Executions,  23. 

SHERIFFS. 
L  8USRIFF  IS  Liable  fob  not  Levtino  an  Execution  upon  which  then 
is  a  plain  clerical  mistake  in  the  date  of  the  judgment.    Bank  qf  WhiU' 
haU  V.  PeUes,  600. 
See  ExionTioN8»  8«  9,  11-13,  16;  Offices  and  Officebs,  1*  2. 

SOVEREIGNTY. 
See  Intebnational  Law. 

SPECIFIC  PERFORMANCE. 
L  Spbgifio  Execution  of  Contbact  fob  Sale  of  Real  and  Pebsonal 

Pbopebtt  for  lump  sum  will  be  decreed.     Clark  v.  CurHi^  025. 
2.  Pabt  Pebfobmangb  of  Pabol  Contbact  fob  the  Sale  and  Conveyance 
OF  Land  entitles  either  party  to  the  right  to  demand  a  specific  perform- 
ance thereof.     Pugh  v.  Good,  534. 
ti  Beliyebt  of  Possession  to  a  Yendee  pursuant  to  the  contract  is  a  part 
perfocmanoe.    ItL 

See  Pleading  and  Pbacticb,  9. 

STARE  DECISIS. 
See  Constitutional  Law,  9. 

STATUTE  OF  FRAUDS. 

L  Pbomise  of  Son  to  Pat  Note  of  hisFatheb,  in  case  the  promisee  should 
discontinue  an  action  oommenoed  on  such  note,  is  within  the  statute  of 
frauds,  and  invalid  unless  it  is  in  writing.    NeUon  v.  Boynton^  148. 

2.  Goods  Contbacted  fob  abe  not  within  the  Statute  of  Fbauds  when 
they  are  not  in  ezistence  at  the  time  of  the  contract  or  where  some  act 
remains  to  be  done  to  put  them  in  a  condition  to  be  delivered.  Oadsden 
V.  LancCy  548. 

5.  No  Note  ob  Memobandum  in  Wbitino  is  Nscessabt  of  an  Aobeement 

depending  upon  a  contingency  which  may  or  may  not  happen  within  a 
year.    Id, 
4.  Contbact  to  Tbansfbb  Shabes  of  Stock  when  the  same  may  be  opened  to 
subscription  upon  the  books  of  a  corporation,  is  not  within  the  meaning 
of  any  provision  of  the  statute  of  frauds.     Id, 

6.  Though  the  Fourth  Section  of  the  Statute  of  Frauds  of  Enolanih 

upon  which  the  doctrine  of  the  effect  of  part  performance  of  a  parol  con- 
tract for  the  sale  of  lands  is  founded,  is  omitted  from  the  statute  as  en- 
acted in  the  state  of  Pennsylvania,  yet  that  doctrine  as  declared  by  the 
courts  of  chancery  in  England  is  recognized  as  a  part  of  the  law  of  that 
state.    Pugh  v.  Good,  534. 
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6.  A  Pbomisi  to  Pat  a  Judomxnt  Ioainst  Akothkb  if  the  creditor  woald 
extend  a  certain  forbearance  to  the  debtor,  is  within  the  atatnte  of  fraoda, 
and  mnet  be  in  writing.    AUshouse  y,  Bamsay,  417. 

7*  Action  Lns  on  Pabol  Pbomrs  to  Aocsft  Bill  to  be  drawn  for  gooda 
■old  to  another,  notwithatanding  the  statute  of  frands,  thoogh  such 
promise  does  not  specify  the  amount  or  date  of  payment*  where  the 
goods  are  sold  accordingly,  the  bill  drawn  in  a  reasonable  time,  and  ao- 
oeptance  refused;  so  where,  in  accordance  with  a  usage  existing  in  such 
caaea,  the  bill  ia  drawn  payable  at  four  montha  and  indndea  intereat  <m 
the  price  of  the  gooda  after  a  certain  date.    Ktmimedy  t.  CMdes^  714. 

STATUTE  OF  LIMITATION£k 

L  Statdtb  of  Ldiitations  dobs  not  Run  AOAiNsrr  ths  United  Statu, 
although  they  aue  upon  a  note  or  cause  of  action  acquired  by  transfer 
from  a  private  person,  nnleaa  the  atatute  had  begun  to  run  before  such 
tranafer  waa  made.     U«Ued8UMU»Y.  fPAtte,  374. 

2.  Plea  of  Non  Assxtmfsit  infra  Sex  Annos  ia  not  any  answer  to  a  count 
in  a  promissory  note  payable  at  a  specified  time  after  date.    Id, 

8.  Statute  of  Limitations  dobs  not  Runjn  Fayob  of  a  Tenant  who  baa 
disclaimed  his  Undlord^s  title,  until  notice  of  the  disclaimer  is  brought 
home  to  the  landlord.    Bullard  v.  Coppa,  561. 

4.  Wabkant-holder  is  not  Estoppbd  to  Set  up  Title  under  Statute 
OF  Ldotations  in  an  ejectment  suit  by  the  holder  of  a  prior  warrant, 
by  the  fact  that  his  application  fixes  the  commencement  of  his  improve- 
ment within  the  statutory  period,  where  his  actual  adverse  possession 
b^gan  a  sufficient  lengtii  of  time  before  the  date  so  fixed.  QroffinM  ▼. 
7\>ttefiAai9i,  472. 

6.  The  Time  of  Ldotation  of  an  Action  upon  a  Contra&t  depends  upon 
the  law  of  the  place  where  the  action  is  instituted,  and  not  upon  the  law 
of  the  place  of  contract.    King  v.  LaiMy  187. 

8.  The  Saving  in  a  Statute  of  Limitations  of  a  Eembdt  until  the 
'*Betubn*'  of  the  defendant,  where  the  cause  of  action  has  arisen  abroad, 
applies  as  well  to  foreigners  who  have  never  been  in  the  state  as  to  citi- 
aens.    Id, 

7*  Neoliobnob  of  Party  to  Proceed  against  one  who  is  known  to  have 
taken  and  used  his  property  unlawfully,  does  not  deprive  him  of  his 
right  to  do  so,  until  the  statute  of  limitations  interposes.  Porter  v. 
ibsfer,  69. 

8.  Entry  by  a  Stranger  in  the  Name  of  the  Owner  of  the  Freehold, 
may,  by  ratification,  become  the  act  of  the  latter,  and  will  then  be  snffi- 
dent  to  prevent  the  bar  of  the  statute  of  limitations  from  attaching. 
CimjbeU  v.  Wallace^  219. 

fil  Statute  Of  Limitations  Applies  to  Trusts  Cognizable  at  Law  as  well 
as  in  equity,  and  may  be  pleaded  to  an  action  for  money  had  and  re- 
ceived, brought  to  recover  surplus  moneys  collected  by  a  surety  or  in- 
dorser  on  securities  deposited  with  him  by  the  principal  debtor  for  his 
indemnification,  after  such  surety  or  indorser  has  been  reimbursed  the 
amount  which  he  has  been  compelled  to  pay  for  the  debtor.  Finney  v. 
CbcAnui,  450. 
See  Arbitration  and  Award,  7;  Corporations,  6;  Evidence,  10. 
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statutes. 
8t6  BriDiiraii  17;  Oamzito;  Iktavct,  1;  JimiciUL  SIalm^  L 

STATUTORY  BONDS. 
SeeBoivM. 

SUBBOOATION. 
8m  8ubbtt8HXP»  6. 

SUCCESSION. 
Rratb  nr  Fu  is  PsisniCEt)  to  Dssoxmd  ok  Dxath  of  Asobbob  In  po> 
toaooe  of  the  Uwi  of  inhflritanoe,  milMi  the  detoent  k  ahowm  lo  hmf^ 
been  Intenrapted  by  a  deviee.     Baxier  r,  Bradbmrfft  49. 

See  Ck>*TENANCT,  1. 

SURETYSHIP. 
1.  SiTBKrr .Fdllt  Ikbockitikd  bt  thb  Prinoxfal  Dbbtor,  ie  not  leleaeed  hj- 
an  eztenaion  of  time  given  the  latter.    ChUUm  t.  i?o66tw,  74L 

fi.  SXTBBTT  OAK  KOT  RlQUIBB  C^XDITOB  TO  EXHAUST  HIS  RlMIT>n«  against 

the  principal  before  resorting  to  the  surety,  except  under  special  ciienm- 
stances.    Abercrombie  v.  Knoz,  721. 

5.  PosmvB  AND  Willful  Intkbferenos  by  a  creditor,  embarrassing  the  re- 

oovery  of  the  chum  against  the  principal,  will  release  the  surety.  Btmk 
<^  Manchester  v.  BarOeU,  594. 

4.  A  Sn&ETT  MAT  IK  Eqxtitt  Ck>MFEL  the  principal  to  pay  the  debt  after  it 
has  become  due.  Persons  who  agree  to  save  harmless  the  maker  of  a 
promissory  note  are  principals  with  respect  to  the  maker  and  within  the 
application  of  the  above  rule.    Bishop  v.  i>ci^,  682. 

A.  SuBSTT  Patiko  Debt  is  Entttlbd  to  bi  Suebooatxd  to  the  creditor^ 
right  to  enforce  a  judgment  previously  reoovered  on  a  note  given  by  a 
third  person  after  several  judgments  against  the  principal  and  surety,  aa 
ooUateral  security  to  obtain  a  stay  of  execution  against  the  principal. 
PoU  V,  NcUhaw,  456. 

6.  Oitabaktob  is  Ektitlbd  to  Kotiob  of  the  acoeptanoe  of  his  guaran^. 

Oaks  V.  Weller,  583. 
7*  To  Make  Gua&akty  NiooiLiBLB  as  Pabt  of  Note  to  which  it  relates,  it 
must  be  on  the  note  itself,  or  annexed  to  it^  in  the  nature  of  tm  aUomge. 
McLaren  v.  Watson,  280. 

8.  GXKKRAL  GUABAKTT   OF  NeOOTL4BLB  NoTB  BT  SkPABATB  AKD  DlSTIKCr 

Ikstbumbnt,  containing  no  words  of  negotiability,  is  not  negotiable,  and 
can  not  be  sued  on  by  an  assignee  of  the  note  and  guaranty,  in  his  own. 
name.    Id, 

9.  Thb  Contract  of  a  Guabantob  is  Cokditiokal  where  it  is  continuing, 

or  where  it  relates  to  a  future  transaction;  and  in  such  cases,  to  determine 
the  liability  of  the  guarantor,  demand  most  be  made  upon  the  principal 
debtor,  and  notice  given  to  the  guarantor  of  the  Mlure  of  the  latter  to 
pay.     Lane  v.  LevilliaTi,  769. 

10.  Ak  Undertaking  of  a  Guarantob  is  Pbimabt,  and  he  is  entitled  neither 
to  demand  nor  notice,  if  his  contract  relate  to  a  debt  already  due.     Id, 

Bee  Bonds,  1;  Executors  and  Administrators,  1;  Husband  and  Wife,  6r 
Statute  o7  Limitations,  9. 
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8URB0QATE  OOUET. 
See  Pbobatb  Ooxna. 

TAXATION. 
FAsoital  PsoFDrr  of  a  Wabd  oak  vot  bb  Taxsd  in  ihe  disiriot  Ia. 
whioh  his  guardian  has  his  domicile,  where  the  ward  Urea  wHh  hla 
mother  in  another  diatrict,  the  father  being  dead  and  the  mother  having: 
iinoe  remarried.    School  Director  ▼.  JameB^  625. 

TENANTS  AT  WILL. 
See  LA2n>L0Bi>  and  Tksast,  0. 

TENANTS  IN  CX>MMON. 
8eo  Go  nouKor,  2-4;  LA2n>i.0BD  and  Tsnakt,  1, 22,  4»  6;  PABTmov,  !• 

TENDER. 

1.  DlOLABATIOir  07  WlLUNONSSS  TO  PaT  10&  THB  VaLUX  OF  THS  LaBOE, 

when  the  article  ihall  be  delivered,  is  not  equivalent  to  an  actual  tender 
by  a  plaintiff  in  an  action  of  replevin.   MelrUyre  v.  CcurveTf  519. 

2.  Tender  after  Suit  Brought  to  Rbooyer  Spscifio  Propertt  upon 

WHICH  A  Lien  for  aervicee  ia  claimed,  does  not  entitle  plaintiff  to  hi» 
costs,  though  the  tender  be  of  the  full  amount  claimed  by  defendant, 
exclusive  of  costs,  and  though  the  sum  offered  is  thereupon  accepted.  I<L 
See  Executions,  22. 

TRESPASS. 

L  Tbispabs  Lies  whether  Injury  is  Willful  or  not,  if  the  injurious  act 
ia  the  immediate  result  of  the  force  originally  applied  by  the  defendant* 
and  the  plaintiff  is  injured  thereby;  thus,  where  defendant  cut  trees  on 
his  own  land  and  one  accidentally  fell  on  the  land  of  the  plaintiff,  the 
latter  may  maintain  an  action  of  trespass.    Newsom  v.  Antlenon,  406. 

2i  Possessor  of  Property  may  Maintain  Trespass  against  a  mere  wrong- 
doer without  showing  the  extent  of  his  right.    Potter  v.  WcLMum,  615. 

S.  Taking  of  Goods  by  a  Wrono-doer  from  a  Trustee  on  Attachment 
Pboobss,  does  not  discharge  the  latter,  but  furnishes  a  reason  for  delaying 
proceedings,  until  damages  for  the  taking  can  be  recovered.  Detpaich 
JAne  V.  BeUamy  Mfg.  Co.^  203. 

4.  Tbbspasser  in  Possession  of  Another's  Goods  can  not  be  charged  aa 
trustee  of  the  owner.    Id. 

&  A  Tree  Standing  DmEcrLY  upon  the  Line  between  Adjoining  Own- 
ers is  the  common  property  of  both  parties,  and  trespass  will  lie  if  one 
outs  and  destroys  it  without  the  consent  of  the  other.  Or\ffin  v.  BiaAy^. 
225. 

^  Owner  of  a  Chattel  Wrongfully  Taken  from  his  Possession  and 
placed  upon  the  land  of  another,  may  lawfully  enter  and  retake  it,  and 
is  not  liable  even  for  nominal  damages  for  so  doing.  Chambera  v.  BedeU^ 
608. 

See  Agency,  8;  Exboutions,  16;  Fraud,  3,  4;  Landlord  and  Tenant,  12,. 
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TBOVEB. 

1.  Whsbb  Pabtt  is  Ionokant  of  Tttlb  of  Third  Fxbson  at  the  time  he  enten 

into  a  contract  of  exchange,  bat  is  afterwards  informed  of  it,  and  then 
continnes  to  claim  and  use  the  article  exchanged,  he  is  gnilty  of  conver- 
sion, and  an  action  of  trover  may  be  maintained  against  him  without  a 
demand.    Porter  ▼.  Foster^  59. 

2.  Whxbe  Pabtt  Sblls  Pbopebtt  Claimsd  by  Another  and  the  proceeds 

are  placed  in  the  hands  of  a  third  person  to  abide  a  decision  of  their  re- 
spective rights,  and  sach  party  persuades  the  third  person  to  pay  him 
the  sum  he  has  received  without  the  privity  or  consent  of  the  other,  he 
waives  the  benefit  of  any  arrangement  made  with  the  third  person,  and 
beoomes  liable  at  once  to  the  other  i^arty  if  he  was  the  owner  of  the 
property,  though  no  decision  has  been  rendered  nor  demand  made  of  the 
defendant.    HiggiuB  v.  Brcwn,  54. 

See  Attachments,  8;  Fbaitd,  3. 

TEUSTS  AND  TRUSTEES. 
£vxBT  Person  is  Trustee  who  Receives  Monet  to  bk  Paid  to  another, 
or  to  be  applied  to  a  particular  purpose  to  which  he  does  not  apply  it, 
and  is  liable  either  at  law  for  money  had  and  received,  or  in  equity  for 
breach  of  trust.    Finney  v.  CocJtran,  450. 
See  Fraudulent  Convetanoes,  4;  Pleading  and  Practiob,  2,  6;  Sxatutr 
OF  Ldotations,  9;  Trespass,  8,  4. 

USAGE. 

L  The  Usages  and  Customs  of  a  Bank  Bind  the  Partos  to  a  note  made 
payable  there.    Plcuders*  Batik  v.  Markham,  162. 

2i  Where  bt  thb  Custom  of  a  Bank  the  Maker  of  a  Notx  payable  thei^ 
has  until  the  close  of  btUiness  hours  within  which  to  pay,  a  demand  of 
payment  will  not  be  sufficient  to  charge  the  indorsers  unless  the  note  is 
left  at  the  bank  until  the  close  of  business  hours.    Id, 

S.  EviDENCB  OF  Usage  for  Carriers  to  Charge  Lighteragk  for  trana- 
porting  goods  over  shoals  in  a  river  when  the  water  is  so  low  that  the  car- 
rier's boats  catf  not  pass  the  shoals  with  their  cai)(o,  is  admissible  in  an 
action  to  recover  freight,  although  the  written  bill  of  lading  specifies  the 
rate  of  freight,  and  says  nothing  aa  to  lighterage.    Andreum  v.  Boaek,  718. 

USE  AND  OCCUPATION. 
See  LA2n>L0RD  and  Tenant,  12. 

USURY. 

1.  Contract  is  Usurious,  When.— A  party  borrowed  a  sum  of  money  from 

another,  and  for  security  pledged  a  slave,  the  lender  to  have  the  use  of 
the  slave  for  interest;  as  the  value  of  the  slave  was  greater  than  legal 
interest  on  the  sum  advanced,  the  contract  was  held  usurious.  Baynoldt 
V.  Carter,  642. 

2.  Bond  Given  to  Redeem  Slavs  in  Such  a  Case  is  usurious  and  void.    IdU 
Z,  Usurious  Bond  is  Void  in  Hands  of  Third  Person,  not  an  assignee  for 

value,  without  notice.     Id, 
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L  Plba  ov  Usubt  is  DKncnn  if  it  do  not  Allage  »  oorrapt  Agreement  upon 
thepertof  the  lender  to  take  more  intereetthftn  the  law  ellowa.  JfeJbr- 
kmd  y.  iStale  Bank,  761. 

VENDOR  AND  VENDEE.    . 

1.  RlOBT  OF  PCBCBAaBB  OF  LaITD  TO  A  OOOD  TiTLB  if  giTon  by  the  Uw» 

nnd  doea  not  leet  upon  the  agreement  of  the  partiea.    OuUum  v.  Brtmch 

Bank.'m. 
%  Equitt  will  vot  Riqutu  PATimfV  OF  PuBOHASi  Mo!fBT  when  a  pre- 

exiating  inoumbcanoe  ia  diaooTered*  no  oonreyanoe  having  been  ezeooted* 

Id. 
IL  Bulb  of  Gatbat  Emptor  Afflob  to  Pubohasi  of  Rial  Bsxatb  after 

the  omiTeyance  haa  been  ezeoated  and  reoeived;  and  the  pnrohaaer  can 

not  reooTer  back  the  porohaae  money  if  paid,  nor  reeiat  an  action  therefoTt 

if  unpaid,  nnleta  aa  a  conaeqncnce  of  oovenanta  contained  in  hia  deed.    Id, 
4.  EnonoM  ob  Failurb  of  Titlb  doea  not  at  law  conatttate  a  defenae  to  an 

action  for  the  porohaae  price  of  landa,  althoo^  the  conyeyance  thereof 

contained  oovenanta  of  general  warranty.    Id. 
Aw  Fbaud  18  NOT  AT  Law  A  Dkfxnsi  to  an  action  to  recover  the  pordiaae 

price  of  landa,  if  the  pnrchaaer  haa  accepted  a  conveyance,  and  retaina 

poaaeaaion  of  the  land.    Id. 

6.  Bbmotal  of  Ixoumbbaxcki  kot  a  CoKDmoir  Pbbobubbit,  whbx.— Where 

defendant  agreed  to  remove  certain  incombrancea  from  premiaea  conveyed 
to  plaintifiT  by  a  certain  day,  in  oonaideration  thereof  to  be  allowed  a 
certain  sum  on  a  debt  due  plaintifiE^  the  removal  of  the  incumbrancea  by 
that  day  ia  not  a  condition  precedent,  and  defendant  not  having  removed 
the  inoombrancee  till  the  day  had  pasaed,  he  ia  atill  entitled  to  aet  off 
the  anm  atipnlated  in  an  action  by  the  plaintiff  on  the  original  indebted- 
neaa,  the  plain^ff  not  having  reooov^yed  the  premiaea  to  him.  BtbmU 
T.  MartUnif  52. 

7.  Whbbb  PLAniTiFF  HAS  SuFFBBBD  Damaou  vt  IHB  DiLAT,  in  anch  a  caae, 

he  haa  a  right  to  have  them  dedncted  from  the  amount  he  agreed  to  allow 
for  the  premiaea.    Id. 

8.  Whbbb  the  Vbkdbb  Waitbs  Hn  Riobt  to  Abaitdon  a  Contbaot  for  tha 

aale  of  land,  he  will  be  compelled  to  perform  it.    IS^k  v.  Chet$eldine^  414. 

iL  VBin>BB  nr  Pobsission  can  not  Dbfxnb  againat  an  action  for  the  payment 
of  the  purchaae  money  of  land.    OUea  ▼.  WUHams,  692. 

lOl  AasiONHKNT  OF  TiTLB  BoND  cxocuted  with  the  condition  that  the  obligor 
ahould  make  the  obligee  a  good  title  to  a  certain  tijtot  of  land,  doea  not 
affect  the  duty  of  the  obligor  to  make  a  good  title  to  the  obligee,  and  a 
tender  of  a  deed  of  the  land  to  the  aaaignee  ia  not  a  performance  of  the 
condition.     WaUace  v.  Shoffar,  687. 

11.  Vendbb  of  Land  is  not  Entitled  to  Deduction  for  Defioienot  in  quan- 
tity of  the  land  conveyed,  from  the  amount  of  the  bond  given  therefor, 
where  the  aale  ia  per  aversionem,  or  for  a  grosa  anm  for  the  whole  prem- 
iaea, and  not  at  a  atipnlated  price  per  foot  or  acre,  the  land  being  de« 
acribed  by  designated  boundaries,  followed  by  a  specification  of  the 
quantity,  unleaa  there  haa  been  fraud  or  willful  misrepresentation  by  the 
▼endor.    Morrit  Ocmal  Co.  v.  EnuneU,  388. 

Bee  Contracts,  3;  Covenants,  1, 7;  Equitt,  6;  Fiztubbs,  4, 9;  Liens,  6, 6; 

Set-off,  3. 

4M.  Dae  ToL.  IXlVil— 08 
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WARRANTY. 
See  CovsNANTS,  4,  6. 

WAR,  PUBLIC  AND  PRIVATE. 

See  LrriONATioxAL  Law. 

WATERCOURSES. 

L  OwvEB  ov  Laud  thbouoh  which  Stream  Ritnb  is  BsrinjCD  to  the  ooa- 
tiniuuioe  of  its  natand  flow,  subject  only  to  the  right  of  enunent  domain, 
and  any  one  impairing  his  right  is  liable  in  damages.  Ten  Ejfck  ▼.  DeL 
4iB.  Canal  Co.,  233. 

%  Regulation  OF  Natioablb  Watsss  WITHIN  the  State  is  vested  ua  the 
sovereign  power,  to  be  exercised  by  laws  duly  enacted.  Parbar  v.  Cll^ 
lerMiUdamCo.,66. 

Z.  Whebe  Dam  is  Bbeoted  agboss  Navioablb  Waters  by  a  corporation  on- 
der  anthority  of  an  act  of  the  legislatore,  the  corporation  is  not  liable  to 
a  riparian  owner  below  for  damages  ocossioned  by  altering  the  flux  and 
reflux  of  the  tide.    Id. 

L  Colonial  Okdinancx  of  1641  Bxtendino  Right  of  Riparian  Proprie- 
tor in  the  soil  from  high  to  low- water  mark,  where  it  did  not  exceed  one 
hundred  rods,  did  not  grant  away  any  of  the  public  right  of  fishery.  I(L 
See  Corporations,  8,  10;  Ferries,  1. 

WILLS. 

L  It  is  Nboessart  to  Validitt  of  NuNCUPATrvE  Will  that  the  testamen- 
tary capacity  of  the  deceased,  and  the  animus  testandi  at  the  time  of  the 
alleged  nuncupation,  appear  by  the  clearest  and  most  indisputable  testi- 
mony.   DoTsey  t.  Sheppard,  77. 

2.  NuNoupATivE  Will  Made  bt  Interrogatories  Requires  SrRicTEir 
Proof  of  spontaneity  and  volition  than  would  be  required  in  an  ordinary 
case.    Id. 

S.  Probate  of  Kunoupativb  Will  made  bt  Interrogatories  will  be  Re-' 
FUSED  where  facts  leave  doubt  as  to  the  mental  capacity  of  the  testator, 
and  there  is  not  sufficient  proof  of  spontaneity  and  of  the  aawmu9  UsUmdi, 
Id. 

C  Publication  of  Will  is  Nboessart,  under  New  York  Statute  of  1830, 
to  give  it  validity,  and  to  constitute  such  publication  there  must  be  some 
communication  Djr  the  testator  to  the  witnesses  at  the  time  of  signing  or 
acknowledging  the  will,  indicating  an  intention  to  give  eflect  to  the 
paper  as  the  testator's  will,  but  no  particular  form  of  words  is  necessary. 
Renuen  v.  Brinckerhoff,  251. 

6»  Mere  Want  of  RuooLLEcrnoN  of  Witnesses  to  Will,  that  the  testator 
indicated  the  instrument  to  be  his  will,  is  not  evidence  per  m  of  non-com- 
pliance with  requisites  of  the  New  York  statute  of  1830,  as  to  publica- 
tion, where  the  attestation  clause  states  that  the  testator  declared  the  in- 
strument to  be  his  wilL  But  where  the  witnesses  testify  that  netther 
the  attestation  clause  nor  the  will  was  read  by  them,  and  that  the  testa- 
tor did  not  state  the  instrument  to  be  his  will,  but  at  the  time  of  signing 
merely  acknowledged  it  to  be  his  "hand  and  seal  for  tue  purposes  thereai. 
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nwptioned,**  there  b  no  pfoof  of  paUioatlon,  and  the  will  ii  inoperative, 
although  the  attestation  daoae  may  state  that  there  was  pablication.  Id. 
C  Leoaot  18  ADiiiiiT>  Wbxn  the  parent,  who  gives  the  legacy  afterwards 
upon  the  child's  marriage,  makes  an  advance  to  her  in  the  nature  of  a 
portion     Hansbrougk  v.  Hoot,  659. 

7.  DooTBuri  OF  Adbxption  Appliss  to  BsQums  of  Rbaltt  as  well  as  to 

bequests  of  personalty  (Tuokxb,  P.,  dissenting).    Id, 

8.  Dbtibs  of  Rraltt  is  Adebmxd  Whxn  the  testator  on  the  marriage  of  the 

devisee  advanced  her  another  equally  large  tract  of  land  as  a  portion 
(Tuokkb,  p.,  dissenting).    Id. 
9L  CoKDinoN  IS  Impuxd  dt  a  Lboaot  that  the  legatee  shall  survive  the 
testator.    Comfort  v.  Maiher^  623. 

10.  LiOAOT  18  Lapsid  bt  Death  of  LiOATn  during  the  life-time  of  tes- 
tator.   Id. 

11.  TraTATOR's  Knowlkdoi  of  Death  of  Lioatis  n  Immatibial,  if  he 
made  no  alteration  of  his  will  thereafter,  although  he  may  have  intended 
that  the  children  of  the  legatee  should  take.    Id. 

12.  LfTSNTioN  OF  Testator  can  not  bi  Allowxd  to  Coktravbnb  or  Alter 
THE  Lboal  Interpretation  and  consequences  of  his  written  will,  nor 
are  his  parol  declarations  of  his  understanding  of  the  meaning  of  his 
will  admissible  for  that  purpose.    Id. 

13L  Vested  Lboact  is  Gitbn  bt  a  Bequest  of  the  interest  of  a  sum  to  the 
testator's  wife  for  life,  and  after  her  death  giving  the  principal  to  the 
testator's  children  "or  their  heirs"  to  be  divided  equally,  and  on  the 
death  of  one  of  the  children,  living  the  wife,  his  share,  at  her  death, 
goes  to  his  personal  representative.     King  v.  King,  459. 

14.  A  Limitation  in  a  Will  over  of  a  Life  Estate  to  Testator's  Wife  to 

the  effect  that  if  she  shall  liave  an  heir  at  the  time  of  her  death,  the  es« 

tato  shall  descend  to  that  heir,  is  a  limitation  in  favor  of  any  child 

which  the  wife  may  have,  either  by  the  then  existing  or  any  subsequent 

marriage,  the  word  "  heir"  in  the  connection  in  which  used  in  this  case 

evidently  not  being  employed  in  its  technical  sense.    Bammaif  T.  /oyoe^ 

66L 

See  Husband  and  Wife,  4. 

WITNESSES. 

He  is  Interested  and  an  Incompetent  Witness  who  has  covenanted 
with  the  defendant  to  pay  certain  notes  set  off  against  the  plaintiff^  nor 
vrill  the  witness'  releases  to  plaintiff  and  defendant  make  him  oompetsnlk 
NewUm  v.  Booth,  596. 

flee  Attachments,  7;  Attorney  and  Client,  $-17;  BriDiNOBt  0,  12, 1S| 
New  Trial,  1;  Wills,  6. 
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EXTIIA    AxN  NOTATION 

TO 


PR]       DING    VOLUME 


-NOTES 

ON  THE 

AMEEICAN  DECISIONS. 

CASES  IN  37  AM.  DEC. 


i 


S7  AM.  DEO.  SS,  I78H£R  ▼.  SEVERANCE,  20  BIE.  9. 
PresmnpUon  of  maUce  in  libel  and  slander.  • 

Cited  in  Taylor  ▼.  Robinson,  29  Me.  323,  holding  that  misconduct  of  a  plaintiff 
in  a  slander  action  cannot  be  given  in  evidence  to  rebut  the  presumption  of  malice, 
when  the  truth  of  the  charges  is  not  pleaded;  Smart  ▼.  Blanchard,  42  N.  H.  137; 
Powers  V.  Cary,  64  Me.  9, — holding  the  presumption  of  malice  arising  from  publi- 
cation not  rebutted  by  proof  that  the  publisher  had  reason  to  believe  the  charges 
made;  Thomas  v.  Bowen,  29  Or.  268,  45  Pac  768,  holding  that  malice  is  implied 
by  law  from  charge  of  larceny,  and  that  the  burden  of  disproving  it  is  on  the  de* 
fendant. 

Cited  in  reference  note  in  66  A.  D.  202,  on  presumption  of  malice  from  publica- 
tion  of  libel. 

Cited  in  note  in  72  A.  D.  427,  on  implying  malice  in  law  or  want  of  legal 
excuse  where  .words  are  actionable  per  se  in  slander  or  libel. 
Malice  as  element  of  libel. 

Cited  in  note  in  15  A.  S.  R.  338,  on  malice  as  an  element  of  newspaper  libeh 
Elements  of  damage  in  libel  suit. 

Cited  in  note  in  15  A.  S.  R.  345,  363,  on  elements  increasing  or  mitigating  dam- 
ages for  newspaper  libel. 
Jury  as  Judge  of  import  of  words  alleged  to  be  slanderous. 

Cited  in  Davis  v.  Starrett,  97  Me.  568,  65  Atl.  516,  holding  the  import  of  words 
alleged    to  be  slanderous  for  the  jury. 

Cited  in  reference  notes  in  66  A.  D.  203,  on  jury  as  judges  of  law  and  fact  in 
libel  suit;  66  A.  D.  486,  on  determination  by  jury  as  to  whether  language  ik 
libelous  or  not. 

Cited  in  note  in  5  L.R.A.  645,  on  province  of  jury  in  litiel. 

Evidence  in  libel  suit. 

Cited  in  reference  note  in  52  A.  D.  770,  on  evidence  in  libel  suit. 
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Statements  privilefired. 

Cited  in  Billet  v.  Times-Democrat  Pub.  Co.  107  La.  751,  58  LJIA.  62,  32  So.  17, 
holding  that  reports  by  police  officers  to  their  superiors  are  not  judicial  proceed- 
ings the  publication  of  which  by  a  newspaper  is  privileged;  Mallory  v.  Pioneer- 
Press  Co.  34  Minn.  521,  26  N.  W.  904,  holding  the  publication  in  a  newspaper  of 
false  and  defamatory  matter  not  privileged  because  made  in  good  faith  and  as 
an  item  of  news.  ■ 

Cited  in  notes  in  13  L.R.A.  98,  on  allowance  of  fair  criticism  of  public  men; 
86  A.  D.  91,  on  libelous  publications  for  which  newspapers  are  liable. 
Arrest  as  Jnsttllcatton  of  charge  of  guilt. 

Cited  in  Commercial  Pub.  Co.  v.  Smith,  79  C.  C.  A.  410,  149  Fed.  704,  holding 
the  arrest  of  a  person  on  a  criminal  charge  no  justification  for  words  imputing 
guilt  to  him. 

37  AM.  DEC.  S6,  DAVIS  ▼.  FRENCH,  20  ME.  81. 

liiability  on  contracts  of  executor  or  admtntstrator. 

Cited  in  Wilson  v.  Fridenberg,  22  Fla.  114,  as  to  whether  executor  binds  the 
estate  or  himself  by  signing  as  executor;  Luscomb  v.  Ballard,  5  Gray,  403,  66  A. 
D.  374,  holding  an  executor  not  liable  either  personally  or  as  executor  for  serv- 
ices beneficial' to  the  estate,  performed  without  his  assent,  before  his  appoint- 
ment, under  contract  with  another  executor  named  in  the  will  who  failed  to 
qualify;  Walker  v.  Patterson,  36  Me.  273,  holding  an  executor  personally  liable 
on  a  written  contract  though  signed  in  his  representative  capacity;  First  Nat. 
Bank  v.  Collins,  17  Mont.  433,  52  A.  S.  R.  695,  43  Pac.  499,  holding  an  adminis- 
trator personally  liable  who  borrows  money  as  such,  but  without  permission 
of  court,  and  used  it  to  pay  bills  and  debts  of  the  estate  generally;  Painter  v. 
Kaiser,  27  Nev.  421,  103  A.  S.  R.  772,  65  L.R.A.  672,  76  Pac.  747,  1  A.  &  E.  Ann. 
Cas.  765,  holding  an  executrix  named  in  a  will,  personally  liable  on  an  agreement 
to  distribute  money  coming  into  her  hands  as  such  as  fast  as  it  shall  accumulate 
in  consideration  of  withdrawal  of  opposition  to  the  will;  Re  Sharp,  5  Dem.  516; 
Baker  v.  Fuller,  69  Me.  152, — holding  that  a  contract  by  an  administrator  in  his 
representative  capacity  binds  him  personally. 

Cited  in  reference  notes  in  66  A.  D.  376,  on  personal  nature  of  contracts  made 
with  executor  or  administrator;  48  A.  D.  335,  on  personal  liability  of  executors, 
administrators,  or  guardians  on  contracts  concerning  trust  estate;  62  A.  D.  659, 
as  to  when  executors  and  administrators  are  personally  liable  on  contracts;  59 
A.  D.  -340,  on  personal  liability  of  administrator  on  note  he  signs  as  adminis- 
trator of  deceased;  99  A.  D.  733,  on  personal  liability  of  administrator  on 
note  signed  in  oflBcial  capacity. 

Cited  in  notes  in  5  A.  D.  102,  on  personal  liability  of  administrator;  15  L.RJL 
851,  on  eflfect  of  qualifying  words  "as  executor"  or  "as  administrator"  in  con- 
tracts. 

Distinguished  in  Fogg  v.  Holbrook,  88  Me.  169,  33  L.RA.  660,  33  AtL  792, 
holding  that  the  law  implies  a  promise  by  an  executor  to  pay  for  reasonable 
burial  expenses. 
—  liiability  of  estate. 

Cited  in  Germania  Bank  v.  Michaud,  62  Minn.  459,  54  A.  S.  R.  653,  30  LJI.A. 
286,  65  N.  W.  70;  L'Engle  v.  L'Engle,  19  Fla.  714,— holding  that  administrators 
can  make  no  new  contract  binding  the  estate,  but  can  bind  himself  only;  Dunne 
V.  Deery,  40  Iowa,  251,  holding  that  an  administrator  cannot  bind  the  estate  by 
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his  not«  though  signed  as  administrator;  Rickel  ▼.  Chicago,  R.  I.  &  P.  R.  Co. 
112  Iowa,  148,  83  N.  W.  967,  hokling  a  contract  of  an  administrator  with  an 
attorney  as  to  the  amount  of  his  compensation  for  prosecuting  a  suit,  not  binding 
on  the  esUte;  Carter  v.  Manufacturers'  Nat.  Bank,  71  Me.  448,  36  A.  R.  338, 
holding  that  an  executor,  has  a  presumptive  right  to  sell  or  pledge  stock  belong- 
ing to  the  estate,  and  a  bona  fide  pledge  binds  it;  Oram's  Estate,  9  Phila.  358, 
31  Phila.  Leg.  Int.  244,  holding  that  estate  was  not  liable  to  one  furnishing  ma- 
terial to  an  executor  to  be,  and  which  was,  used  to  complete  an  unfinished  con-  • 
tract  of  the  testator,  but  the  money  from  which  was  used  in  the  executor's  own 
business. 

Cited  in  reference  note  in  62  A.  D.  520,  as  to  whether  executors  or  administra- 
tors can  bind  estate  by  warranty  of  property  sold. 

Cited  in  notes  in  52  A.  S.  R.  121,  on  estate's  liability  at  law  for  executor's  and 
administrator's  contracts;  78  A.  S.  R  201,  on  powers  of  executors  as  to  new  con- 
tracts. 

87  AM.  DEO.   88,  STATE  ▼.  GREAT  WORKS  MILIi.  &  MFG.  CO.   20 
ME.  41. 

liiabillty  of  corporations. 

Cited  in  reference  note  in  87  A.  D.  400,  on  liability  of  corporations  for  wrong- 
ful acts  of  servants. 

Cited  in  note  in  41  L.RA.  650,  on  criminal  and  penal  liability  for  act  of  co- 
partner, servant,  or  agent. 

—  For  crimes. 

Cited  in  State  v.  Ohio  &  M.  R.  Co.  23  Ind.  362,  holding  that  a  corporation  can- 
not be  held  criminally  liable  for  obstructing  a  highway. 

Cited  in  reference  notes  in  75  A.  D.  779,  as  to  whether  corporations  are  indict- 
able; 100  A.  D.  574,  as  to  whether  indictment  will  lie  against  corporation  for 
nuisance. 

Cited  in  notes  in  7  E.  R.  C.  483,  on  liability  of  corporation  to  indictment; 
4  LJR.A.  299,  on  liability  of  corporations  for  breach  of  public  duty  or  crimes. 

Criticized  in  United  States  v.  John  Kelso  Co.  86  Fed.  304,  holding  that  a  corpo- 
ration may  be  criminally  liable  for  violating  an  eight-hour  day  Idw. 

Disapproved  in  State  v.  Morris  k  £.  R.  Co.  23  N.  J.  L.  360,  holding  a  railroad 
company  may  be  indicted  for  a  misfeasance;  State  v.  Vermont  C.  R.  Co.  27  Vt. 
103,  holding  railroad  companies  liable  to  indictment  for  erecting  and  maintain- 
ing a  common  nuisance;  State  v.  Baltimore  &  0.  R.  Co.  15  W.  Va.  362,  36  A.  R. 
803,  holding  a  corporation  indictable  for  *'Sabbath  breaking." 

Overruled  in  State  v.  Portland,  74  Me.  268,  43  A.  R.  586,  holding  municipal 
corporation  indictable  for  constructing  a  sewer  so  as  to  create  a  nuisance. 

^For  torts. 

Cited  in  Childs  v.  Bank  of  Missouri,  17  Mo.  213,  holding  an  action  of  tort  not 
maintainable  against  a  corporation  for  malicious  prosecution,  slander,  or  false 
imprisonment;  Owsley  v.  Montgomery  &  W.  t>,  R.  Co.  37  Ala.  560,  holding  that 
a  corporation  may  be  liable  in  tort  for  false  imprisonment  but  not  for  malicious 
prosecution. 

Cited  in  reference  note  in  69  A.  D.  579,  on  liability  of  corporations  for  their 
torU. 
Criminal  liability  of  officers  of  a  corporation. 

Cited  in  Hill  v.  State,  4  Sneed,  443,  holding'  that  the  mayor  and  aldermen  of 
a  town  may  be  indicted  individually  for  failing  to  keep  the  streets  in  repair. 
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Obstruction  In  higliway  as  nuisance. 

Cited  in  reference  note  in  44  A.  D.  181,  on  obstruction  in  highway  as  a  nui- 
sance. 

37  AM.  DEC.  S9,  SMAIiliWOOD  ▼.  NORTON,  20  ME.  83. 
Authority  of  attorney. 

Cited  in  reference  notes  in  39  A.  D.  533,  on  presumption  of  attorney's  authority 
to  appear  in  cause;  56  A.  D.  549,  on  appearance  by  attorney  as  presumptive  evi- 
dence of  authority;  60  A.  D.  178,  on  efifect  of  authorized  act  of  regular  attorney. 
liiability  of  attorney  for  negligence. 

Cited  in  reference  notes  in  50  A.  D.  389,  on  attorney's  liability  for  negligence; 
52  A.  D.  274,  on  liability  of  attorney  for  negligence  and  want  of  skill. 

Cited  in  notes  in  22  L.  ed.  U.  S.  483,  on  attorney's  liability  to  client  for  negli- 
gence; 34  A.  D.  94,  on  liability  of  attorney  for  negligence  in  proceedings  after 
verdict  or  judgment. 

Distinguished  in  Stubbs  v.  Beene,  37  Ala.  627,  holding  an  attorney  receiving  a 
note  for  collection  not  bound  to  file  it  as  claim  against  the  estate  of  the  deceased 
debtor  when  the  debtor  was  living  when  it  was  received  and  the  attorney  bad  no 
knowledge  of  his  death. 
Purpose  of  replevin  bond. 

Denied  in  Gardiner  v.  McDermott^  12  R.  I.  206,  holding  the  object  of  a  replevin 
bond  is  to  indemnify  the  defendant  in  replevin. 

S7  AM.  DEC.  42,  DENNISON  ▼.  THOMASTON  MUX.  INS.  CO.  20  ME. 

12S. 
Warranties,  representations,  and  conditions  in  policies. 

Cited  in  Atlantic  Ins.  Co.  v.  Goodall,  36  N.  H.  328,  holding  that  a  provision 
that  a  policy  shall  be  void  if  other  insurance  is  in  force  may  be  waived;  NiooU 
V.  American  Ins.  Co.  3  Woodb.  &  M.  529,  Fed.  Cas.  No.  10,259,  holding  that  if 
a  warranty  fails  the  policy  never  attaches;  Marshall  v.  Columbian  Mut.  F.  Ins. 
Co.  27  N.  H.  157,  holding  a  fire  insurance  policy  void  if  whatever  is  material  to 
the  risk  is  not  porrectly  set  forth  in  the  application. 

Cited  in  note  in  16  A.  D.  463,  on  distinction  between  representations  and  war- 
ranties. 
—  Concealment  of  material  fact. 

Cited  in  Clark  v.  Manufacturers'  Ins.  Co.  2  Woodb.  &  M.  472,  Fed.  Oas.  No. 
2,829,  holding  that  the  suppression  of  a  material  fact  avoids  the  insurance  wheth- 
er it  occurred  through  neglect  or  fraud. 

Cited  in  reference  note  in  49  A.  D.  238,  on  effect  on  insurance  policy  of  mis- 
representation or  concealment  as  to  nearness  of  other  buildings. 

Cited  in  notes  in  6  £.  R.  C.  833,  on  duty  of  insured  to  disclose  all  material 
facts  relating  to  contract  of  insurance;  55  A.  D.  369,  as  to  when  concealment 
is  fatal  to  insurance  policy;  40  A.  D.  350,  on  effect  on  validity  of  insurance  of 
concealment  of  material  fact  by  insurer;  16  A.  D.  470,  on  effect  of  omission  to 
mention  buildings  situated  near  insured  property. 

37  AM.  DEC.  46,  GOODNOW  v.  HOWE,  20  ME.  164. 
Bills  or  notes  as  payment. 

Cited  in  reference  note  in  37  A.  D.  71,  on  extinguishment  of  debt  by  nota 
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S7  AM.  DEO.  48,  DURHAM  t.  AliDEN,  20  ME.  228. 
Estoppel  to  claim  title  to  lands. 

Cited  in  Bigelow  v.  Foss,  59  Me.  162,  hplding  a  sole  benefieiary  under  a  mort- 
gage, who  aids  the  mortgagor  to  make  a  sale,  estopped  to  set  up  the  mortgage 
against  such  purchaser. 

Cited  in  notes  in  18  LJI.A.  270,  as  to  when  equitable  estoppel  arises;  49  A.  D; 
888,  on  estoppel  between  mortgagees  to  deny  title. 

Doubted  in  Hayes  v.  Livingston,  34  Mich.  384,  22  A.  R.  633,  holding  that  at  law 
an  estoppel  resting  in  parol  will  not  work  a  transfer  of  the  legal  title  to  lands. 

87  AM.  DEC.  40,  BAXTER  v.  BRADBURY,  20  ME.  260. 
Rigbt  of  purchaser  to  sue  for  breach  of  covenants  in  deed. 

Cited  in  Hargrave  v.  Melbourne,  86  AJa.  270,  5  So.  285,  holding  on  right  of  a 
purchaser  of  land  with  covenants  of  warranty,  the  deed  of  which  by  mistake 
misdeecribed  the  land,  to  sue  at  law  for  breach  of  the  covenants. 

Cited  in  note  in  17  LJl.^.(N.S.)  1184,  1187,  on  necessity  of  eviction  to  main- 
tenance of  action  for  breach  of  covenant  of  seisin  or  right  to  convey. 
Estoppel  by  deed. 

Cited  in  notes  in  92  A.  D.  467;  11  E.  R.  C.  71,— on  estoppel  by  deed. 
—  As  to  after-acquired  title. 

ated  in  King  v.  Gilson,  32  HI.  348,  83  A.  D.  269;  Pike  v.  Galvin,  29  Me.  183; 
Sayre  v.  Sheffield  Land,  Iron  ft  Coal  Co.  106  Ala.  440,  18  So.  101,— holding  that 
a  title  acquired  before  suit  brought  by  a  vendor  with  covenants  of  warranty, 
inures  to  the  benefit  of  the  vendee. 

Cited  in  Bush  v.  Person,  18  How.  82,  15  L.  ed.  273,  holding  a  covenantor  of 
title  to  lands  estopped,  as  against  his  covenantee,  to  set  up  a  title  subsequently 
acquired  after  his  bankruptcy;  Scoffins  v.  Grandstaff,  12  Kan.  467,  holding  that 
an  after-acquired  title  by  a  vendor  with  warranty  accrues  to  the  benefit  of  those 
to  whom  his  vendee  has  quit-claimed;  Hill  v.  More,  40  Me.  515,  holding  that  an 
after-acquired  title  by  a  mortgagee  who  conveys  with  warranty  accrues  to  the 
benefit  of  his  vendee;  Farmers'  Bank  v.  Glenn,  68  N.  C.  35;  Burke  v.  Beveridge, 
15  Minn.  205,  Gil.  160, — holding  that  an  after-acquired  title  by  a  vendor  with  war- 
ranty accrues  to  the  benefit  of  his  vendee;  Baldwin  v.  Root,  90  Tex.  546,  40  S.  W. 
3;  McCusker  v.  McEvey,  9  R.  I.  528,  11  A.  R.  276, — holding  that  an  after-acquired 
title  by  a  vendor  who  conveyed  with  warranty  at  a  time  when  he  had  no  title, 
wfll  inure  to  such  grantee,  though  the  grantor  acquiring  title  conveys  to  another; 
Knowles  v.  Kennedy,  82  Pa.  445,  34  Phila.  Leg.  Int.  141;  Looney  v.  Reeves,  5 
Kan.  App.  279,  48  Pac.  606, — ^holding  that  a  vendor  of  lands,  in  action  for  breach 
of  covenant  of  title,  may  show  in  mitigation  of  damages  that  he  had  perfected 
title  after  suit  brought  and  before  trial. 

Cited  in  reference  note  in  46  A.  D.  473,  on  title  inuring  to  grantee's  benefit 
where  party  acquires  same  after  conveyance  with  general  warranty. 

Cited  in  notes  in  58  A.  D.  584,  as  to  when  subsequently  acquired  title  by  grantor 
vests  in  grantee;  23  L.R.A.  561,  563,  on  doctrine  of  estoppel  as  applied  to  con- 
veyance recorded  before  grantor  obtained  title. 

Distinguished  in  Blanchard  v.  Ellis,  1  Gray,  195,  61  A.  D.  417,  holding  that  a 
purchase  by  a  vendor  with  warranty,  of  a  paramount  title  after  his  vendee's 
eviction,  will  not  inure  to  his  vendee  against  the  latter's  will  to  defeat  an  action 
on  the  covenant. 

Disapproved  in  Resser  v.  Carney,  52  Minn.  397,  54  N.  W.  89,  holding  a  pur- 
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chaser  of  vacant  land  from  one  having  no  title,  bat  giving  a  deed  with  covenants, 
not  compelled,  at  least  after  beginning  action  for  the  breach,  to  accept  a  titk 
which  his  grantor  may  then  acquire. 
Damages  for  vendor's  failure  of  title. 

Cited  in  McLennan  v.  Prentice,  85  Wis.  427,  66  N.  W.  764,  holding  a  warrantee 
in  a  deed  entitled  to  onlj  nominal  damages  for  breach  of  warranty,  if  the  war- 
rantor perfected  title  before  commencement  of  action;  Building,  Light  &  Water 
Co.  V.  Fray,  96  Va.  559,  32  S.  £.  58,  holding  a  warrantee  in  a  deed  entitled  to 
only  nominal  damages  for  breach  of  warranty  if  the  warrantor  perfected  title 
before  actual  loss  was  sustained;  Hammerslough  v.  Hackett,  48  Kan.  700^  29 
Pac.  1079,  holding  that  a  vendee  who  has  parted  with  his  interest  and  has  never 
been  disturbed  nor  become  liable  to  pay  anything  can  recover  from  his  vendor 
with  covenants  only  nominal  damages;  Lawton  v.  Howe,  14  Wis.  242,  holding  that 
the  measure  of  damages  of  an  assignee  of  land  certificates  whose  assignor's  title 
has  failed  is  the  amount  paid  by  him  to  acquire  the  outstanding  title;  Dale  v. 
Shively,  8  Kan.  276,  holding  that  the  measure  of  damages  of  a  vendee  who  buys 
in  the  paramount  title  against  his  vendor  for  breach  of  covenant  of  seisin  is  the 
amount  he  paid  to  acquire  such  outstanding  title  with  interest;  Willson  v.  Will- 
son,  25  N.  H.  229,  57  A.  D.  320,  holding  that  a  vendor's  liability  for  breach  of 
warranty  cannot  exceed  the  purchase  price  with  interest  and  costs  of  suit  at- 
tending eviction;  Noonan  v.  Ilsley,  21  Wis.  139,  holding  that  the  measure  of 
damages  for  breach  of  covenant  of  seisin,  where  the  grantee  was  kept  out  of 
possession  for  over  six  years,  is  the  interest  on  the  consideration  for  not  ex- 
ceeding six  years;  Fletcher  v.  Chamberlin,  61  N.  H.  438,  holding  on  effect  on 
title  of  warrantee  in  a  deed  obtaining  as  damages  for  breach  of  warranty  the  pur- 
chase price  with  interest. 

Cited  in  reference  note  in  66  A.  D.  449,  on  measure  of  damages  for  breach  of 
warranty  of  title  to  land. 

Cited  in  notes  in  125  A.  S.  R.  461,  462,  on  nominal  damages  for  breach  of 
covenant  of  seisin;  99  A.  D.  77,  on  recovery  of  nominal  damages  for  breach  of 
covenant  of  seisin  when  grantor  subsequently  acquires  perfect  title. 
Presumption  as  to  testacy. 

Cited  in  Mitchell  v.  Thome,  134  N.  Y.  536,  30  A.  S.  R.  699,  32  N.  E.  10,  holding 
that  as  to  realty  there  is  a  presumption  of  intestacy;  McClanahan  v.  Williams, 
136  Ind.  30,  35  N.  E.  897,  holding  that  there  is  a  presumption  in  favor  ol 
intestacy  until  testacy  is  shown. 

Cited  in  note  in  12  L.R.A.  721,  on  meaning  of  term  "heirs  at  law." 
Descent  of  estate  in  fee. 

Cited  in  reference  notes  in  72  A.  D.  694,  on  descent  of  estate  in  fee  on  death  of 
ancestor;  56  A.  D.  740,  on  presumption  that  fee  descends  on  death  of  ancestor  in 
pursuance  of  laws  of  inheritance. 

S7  AM.  DEC.  52,  ROBERTS  v.  MARSTON,  20  ME.  27S. 
Implied  promises. 

Cited  in  New  England  Iron  Co.  v.  Gilbert  Elev.  R.  Co.  91  N.  Y.  153,  hold- 
ing that  when  a  person  acquires  an  interest  in  having  a  contract  performed 
by  the  action  of  the  other  party,  an  obligation  to  perform  it  is  implied  in 
his  favor;  Booth  v.  Cleveland  Rolling  Mills  Co.  6  Huv,  591,  holding  that  the 
law  will  imply  a  promise  to  perform  a  condition  in  a  contract  which  it  ia 
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the  duty  of  one  of  the  parties  to  perfonn  and  which  the  other  party  is  in- 
terested in  having  performed. 
Mutuality  of  contract. 

Criticized  in  Lester  v.  Jewett,  12  Barb.  502,  holding  an  agreement  to  pur- 
chase stock,  signed  by  the  proposed  purchaser,  only  void  for  want  of  mutual- 
ity. 

37  AM.  DEC.  S4,  HIGGIXS  ▼.  BROWN,  20  BfE.  SS2. 
Time  when  suit  may  be  brought. 

Cited  in  State  ex  rel.  Terry  v.  Blakemore,  7  Heisk.  638,  holding  that  a  sure- 
ty may  pay  the  debt  when  due  without  waiting  to  be  sued,  and  sue  for  contri- 
bution. 

57  AM.  DEC.   56,  PARKER  ▼.   CUTIiER  MILIiDAM  CO.   20   ME.   353. 
Control  of  state  over  navigable  waters. 

Cited  in  Dugan  v.  State,  125  Ind..  130,  9  L.R.A.  321,  25  N.  E.  171,  holding 
that  the  state  may  punish  crimes  committed  on  a  navigable  stream  near  the 
line  of  the  state;  Moore  v.  Veazie,  32  Me.  343,  52  A.  D.  655,  holding  that  the 
state  may  authorize  a  citizen  to  improve  navigation,  giving  him  as  compensa- 
tion an  exclusive  right  of  navigation  for  a  limited  period;  Rogers  v.  Kennebec 
&  P.  R.  Ca  35  Me.  318,  holding  that  the  legislature  may  authorize  a  railroad 
to  be  built  across  navigable  waters,  though  navigation  be  impaired;  Woodman 
v.  Pitman,  79  Me.  456,  1  A.  S.  R.  342,  10  Atl.  321,  on  right  of  the  legisla- 
ture to  permit  dams  to  be  erected  which  obstruct  the  ebb  and  flow  of  the  tide; 
Mullen  V.  Penobscot  Log-Driving  Co.  90  Me.  555,  38  Atl.  557,  holding  that 
the  state  may  grant  exclusive  privileges  in  the  use  of  its  public  rivers. 

Cited  in  reference  notes  in  42  A.  D.  314,  315,  on  legislative  control  over 
navigation  on  public  rivers;  48  A.  D.  348,  on  vesting  in  sovereign  power  of 
regulation  of  navigable  waters  in  state;  77  A.  D.  443,  on  regulation  and 
ownership  of  navigable  waters. 

Cited  in  notes  in  81  A.  D.  585,  on  state's  power  to  regulate  use  of  naviga- 
ble streams;   59  L.R.A.  47,  on  extent  of'  sovereign's  right  as  against  subjects 
to  obstruct  or  destroy  navigation. 
Ownership  of  waters  and  land  nnder  same. 

Cited  in  reference  notes  in  84  A.  D.  540,  on  rule  that  navigable  rivers  be- 
long to  state;   52  A.  D.  669,  on  right  of  people  to  use  of  navigable  stream; 

58  A.  D.  54,  on  ownership  or  property  in  water  course;  48  A.  D.  514,  on  owner- 
ship of  navigable  waters  and  right  to  navigate  the  same. 

Cited  in  notes   in   8  L.R.A.  89,  on  title   to  soil  below  ordinary  high-water 
mark;  45  L.RA.  242,  on  conflicting  rights  of  owner  and  public  as  to  land  be- 
twen  high  and  low  water  mark. 
Right  to  obstmct  stream. 

Cited  in  notes  in  57  A.  D.  693,  on  dams  in  navigable  streams;   59  L.R.A. 
61,  on   injury  by  individual  under  statutory  authority   to    rights  of  naviga- 
tion. 
Right  of  fishery. 

Cited  in  Weston  v.  Sampson,  8  Cush.  347,  54  A.  D.  764;  Moulton  v.  Libbey, 
37  Me.  472,  59  A.  D.  57, — ^holding  that  the  ownership  of  flats  given  by  the  colo- 
nial ordinance  of  1641  does  not  give  the  proprietor  the  exclusive  right  of  fish- 
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ery  thereon;  Percy  Summer  Club  v.  Astle,  145  Fed.  53,  holding  that  by  the 
ancient  common  law  of  New  Hampshire  the  proprietor  of  the  soil  had  no  ex- 
clusive right  of  fishery  in  lakes  and  ponds;  Parsons  v.  Clark,  76  Me.  476, 
holding  that  a  tidal  stream  large  enough  to  admit  boats  is  navigable,  and  the 
public  may  boat  and  fish  there;  Donnell  v.  Joy,  85  Me.  118,  26  Atl.  1017,  hold- 
ing that  the  state  has  authority  over  fisheries  as  far  as  public  and  common 
rights  are  concerned;  Perry  v.  Carleton,  91  Me.  349,  40  Atl.  134,  holding  on 
the  exclusive  right  at  common  law  of  a  riparian  proprietor  to  maintain  fish 
weirs  opposite  his  own  land;  Sterling  v.  Jackson,  69  Mich.  488,  13  A.  S.  R. 
405,  37  N.  W.  845  (dissenting  opinion),  on  public  right  of  fishery  in  naviga- 
ble waters  covering  land  of  riparian  owner;  Smith  v.  Maryland,  18  How.  71» 
15  L.  ed.  269,  holding  that  the  soil  below  low- water  mark  in  Chesapeake  baj 
belongs  to  the  state  in  trust  for  the  public  right  of  fishery,  including  shell- 
fish; Allen  V.  Allen,  19  R.  I.  114,  61  A.  S.  R.  738,  30  L.R.A.  497,  32  Atl.  166, 
holding  that  the  public  may  take  shellfish  in  Narragansett  bay  below  high- 
water  mark,  disturbing  the  grass  and  sedge  if  necessary;  Holyoke  Water 
Power  Co.  v.  Lyman,  15  Wall.  500,  21  L."ed.  133,  holding  that  the  legislature 
may  require  fishways  to  be  built  in  dams  across  rivers. 

Cited  in  reference  notes  in  23  A.  S.  R.  399,  on  right  of  fishery  in  public 
waters;  54  A.  D.  769,  on  public  right  of  fishery  in  navigable  waters;  100 
A.  D.  609,  as  to  several  and  exclusive  fishery  in  navigable  waters;  7  A.  S.  R. 
798,  on  fishing  rights  of  public  in  uninclosed  flats  between  high  and  low 
water  mark  of  sea;  54  A.  D.  769,  on  public  right  of  fishing  in  navigable  waters 
not  abridged  by  colony  ordinance  of  1641. 

Cited  in  notes  in  13  A.  S.  R.  417,  on  right  to  hunt  or  fish  on  land  of  an- 
other; 14  L.R.A.  386,  on  prescriptive  rights  of  fishery  in  public  navigable 
waters;  60  L.R.A.  492,  on  how  grants  of  exclusive  right  to  fish  is  made  to 
individual;  53  A.  S.  R.  293,  on  trust  upon  which  land  covered  by  navigable 
waters  is  held  for  fishing  purposes;  60  L.R.A.  516,  on  public  rights  as  to  shell 
fisheries. 
Compensation  for  taking  riparian  right  for  public  use. 

Cited  in  Lee  v.  Pembroke  Iron  Co.  57  Me.  481,  2  A.  R.  59,  holding  that  the 
legislature  cannot  authorize  a  dam  to  be  built  injuring  an  ancient  mill  with- 
out compensation. 

Cited  in   reference   note  in  30  A.  S.  R.  654,  on  liability  for  consequential 
damages  caused  by  improvement  of  navigable  waters. 
Where  the  colonial  ordinance  of  1641-7  is  in  force. 

Cited  in  Barrows  v.  McDermott,  73  Me.  441,  holding  the  colonial  ordinanos 
of  1641-7  in  force  as  part  of  the  conunon  law  of  Maine. 

87  AM.  DEC.  50,  PORTER  ▼.  FOSTER,  20  ME.  801. 
What  constitutes  conversion. 

Cited  in  reference  notes  in  43  A.  D.  292,  on  what  constitutes  conversion; 
55  A.  D.  51,  on  demand  and  refusal  as  prima  facie  evidence  of  conversion; 
69  A.  D.  90,  on  necessity  of  proving  demand  and  refusal  in  case  of  trover  and 
conversion. 

Cited  in  notes  in  24  A.  S.  R.  801,  on  illustrations  showing  various  modes  of 
conversion;  24  A.  S.  R.  798,  on  conversion  by  vendee  of  property  sold  without 
authority;  24  A.  S.  R.  797,  on  conversion  by  agent,  bailee^  or  officer  by  sale 
not  made  pursuant  to  authority. 
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V 

—  Retention  of  chattel  as. 

Cited  in  Fox  v.  Pruden,  3  Daly,  187,  holding  a  gratuitous  bailee  who  does 
not  redeliver  the  chattel  on  demand  at  the  agreed  time,  guilty  of  conversion; 
Freeman  v.  Underwood,  66  Me.  229,  holding  purchaser  in  good  faith  of  berries 
picked  on  another's  land  by  trespassers,  liable  in  trover  without  a  demand. 
Delay  aa  tmr  to  trover. 

Cited  in  Elbridge  v.  Hoefer,  45  Or.  239,  77  Pac  874»  holding  that  trover  is 
barred  only  by  the  general  statute  of  limitations. 

87  AM.  DEO.  60,  WAKEFTEJLD  T.  CAMPBELL,  20  ME.  SOS. 
Validity  of  sale  under  order  of  court. 

Cited  in  reference  notes  in  40  A.  D.  620,  on  executor's  discretion  on  sales 
under  order  of  court;  41  A.  D.  609,  on  necessity  of  strictly  pursuing  ad- 
ministrator's authority  to  sell  intestate's  estate. 

—  Sale  of  more  land  than  Is  sufficient  to  pay  debt. 

Cited  in  reference  note  in  77  A.  D.  343,  on  validity  of  sale  by  executor  of 
more  land  than  allowed  by  his  license. 

Distinguished  in  Mahone  v.  Williams,  39  Ala.  202,  holding  that  a  mort- 
gagee may  sell  mortgaged  land  though  more  than  necessary  to  satisfy  the  debt 
if  it  cannot  be  divided. 

S7  AM.  DEC.  66,  DICKEY  T.  LINSCOTT,  20  ME.  45S. 
Effect  of  Impossibility  of  performance  of  a  contract. 

Cited  in  Pinkham  v.  Libbey,  93  Me.  575,  49  LJLA.  693,  45  Atl.  823,  holding 
a  contract  for  the  service  of  a  stallion,*  subject  to  a  condition  that  it  shall  be 
alive;  Marvel  v.  Phillips,  162  Mass.  399,  44  A.  S.  R.  370,  26  L.R.A.  416,  38 
K.  £.  1117,  holding  an  agreement  to  manage  a  patent  business,  subject  to  the 
implied  condition  that  the  party  be  alive  to  perform  it;  Siler  v.  Gray,  86  N. 
C.  566,  holding  a  contract  of  a  son  to  support  his  father  terminated  by  the 
former's  death;  Fisher  v.  Monroe,  16  Daly,  461,  12  N.  Y.  Supp.  273,  holding 
that  an  employer  of  an  actress  who  owing  to  sickness  is  unable  to  attend 
rehearsals  may  treat  the  contract  as  at  an  end;  Clark  v.  Gilbert,  32  Barb.  576, 
holding  that  the  personal  representatives  of  one  not  completely  fulfilling  a 
contract  of  service  owing  to  his  death  may  recover  on  quantum  meruit; 
ScuUy  v.  Kirkpatrick,  79  Pa.  324,  21  A.  R.  62,  33  Phila.  Leg.  Int.  184,  hold- 
ing sickness  of  defendant  a  defense  to  an  action  on  an  appearance  bond;  Com- 
stock  v.  Fraternal  Acci.  Asso.  116  Wis.  382,  93  N.  W.  22,  holding  that  mental 
disability  of  assured  excuses  a  failure  to  give  notice  of  accident  in  ten  days  as 
required  by  an  accident  policy. 

Cited  in  reference  notes  in  31  A.  R.  100,  on  right  to  recover  for  part  per- 
formance of  entire  contract;  71  A.  D.  156,  as  to  whether  act  of  God  excuses 
performance  of  contract. 

Cited  in  notes  in  4  L.R.A.(N.S.)  899,  on  insanity  or  illness  as  act  of  God; 
16  L.R.A.  858,  on  recovery  for  services  on  contract  interrupted  by  sickness  or 
death;  1  E.  R.  C.  350,  on  vis  major  or  inevitable  accident  as  excusing  per- 
formance of  contract;  59  A.  S.  R.  282,  on  full  performance  of  entire  con- 
tract. 

Distinguished  in  Leopold  v.  Salkey,  89  111.  412,  31  A.  R.  93,  holding  that 
the  absence  of  a  servant  for  an  unreasonable   length   of  time  owing  to  im- 
prisonment withont  his  fault  justifies  tiia  master  in  rescinding  the  contract. 
Am.  Dec.  Vol.  V.--74. 
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il  AM.  D£C.  68,  CHICK  T.  TKBYETT,  20  ME.  462. 
Sufficiency  of  consideration. 

Cited  in  reference  notes  in  45  A.  D.  525,  as  to  what  is  l^;al  consideration; 
53  A.  D.  581,  on  loss  to  promisee  as  sufficient  consideration  for  promise  to 
pay;  42  A.  D.  511,  on  benefit  to  promisor,  or  loss  or  damage  to  promisee,  as 
sufficient  consideration  to  support  promise. 

Cited  in  note  in  6  E.  R.  C.  21,  as  to  what  constitutes  consideration  ijo  sup- 
port promise  as  ground  of  acction. 
Capacity  in  which  contract  is  signed. 

Cited  in  Powers  v.  Briggs,  79  111.  493,  23  A.  R.  175,  5  Luzerne  Leg.  R^. 
167,  holding  the  signers  of  a  note  reading,  "we,  trustees,"  etc.,  and  on  which 
the  word  ''trustees"  appears  after  the  signatures,  personally  liable;  Mellen  v. 
Moore,  68  Me.  390,  28  A.  R.  777,  holding  a  note  reading,  ''we  promise,"  etc., 
and  signed  "George  Moore,  treasurer  of,"  etc,  the  note  of  Moore;  Bushong 
V.  Taylor,  82  Mo.  660,  holding  that  a  note  signed  by  the  trustees  of  a  church 
individually  may  bind  the  church  as  between  it  and  the  trustees. 

Cited  in  reference  note  in  96  A.  D.  259,  as  to  when  corporation  and  when 
its  officers  are  bound  by  instrument  for  payment  of  money. 

Cited  in  notes  in.  19  L.R.A.  680,  on  personal  liability  of  officers  on  note  made 
for  corporation;  48  A.  S.  R.  918,  on  personal  liability  to  third  persons  of  agent 
assuming  without  authority  to  make  contract  for  corporation. 

Distinguished  in  Winship  v.  Smith,  61  Me.  118,  holding  that  the  whole  con- 
tract must  be  examined  to  determine  whether  the  signers  signed  as  individu- 
als or  in  a  representative  capacity;  McGreary  v.  Chandler,  58  Me.  537,  as  to 
whether  the  word  "directors"  after  the  signatures  to  a  note  is  a  mere  de- 
scriptio  per80n(B, 
How  objection  for  nonjoinder  made. 

Cited  in  reference  note  in  41  A.  D.  296,  as  to  when  and  how  objection  of 
nonjoinder  is  made. 

87  AM.  DEC.  70,  WTMAN  ▼.  RAS:,  11  GILIi  ft  J.  416. 
Commercial  paper  as  payment. 

Cited  in  Cocke  v.  Chaney,  14  Ala.  65,  holding  that  a  creditor  who  trans- 
fers  A  note  received  as  collateral  thereby  substitutes  it  for  the  debt;  Harness 
V.  Chesapeake  &  O.  Canal  Co.  1  Md.  Ch.  248,  holding  that  the  taking  of  ac- 
ceptance for  a  pre-existing  debt  by  a  creditor  does  not  extinguish  the  debt. 

Cited  in  reference  notes  in  50  A.  S.  R.  722,  on  taking  of  note  as  extinction 
of  original   debt;    64   A.   D.   296,   on   extinguishment  of  original   cause   of  ac- 
tion  by  taking  note  for  goods  sold  and   delivered;   51  A.  D.   73,  on   payee's 
right  to  recover  on  original  consideration  when  note  is  unavailing. 
Necessity  of  production  of  note  when  suing  on  original  indebtedness. 

Cited  in  Hoopes  v.  Strasburger,  37  Md.  390,  11  A.  R.  538,  holding  that,  in  a 
suit  on  an  original   indebtedness  because  of  failure  to  pay  a  note,  an  offer 
at  the  trial  to  return  to  defendants  is  sufficient. 
Action  on  lost  or  destroyed  note. 

Cited  in  reference  notes  in  41  A.  D.  298,  on  actions  on  lost  or  destroyed 
notes ;  64  A.  D.  687,  on  proof  of  lost  note  or  instrument. 
Answering  for  another's  debt. 

Cited  in  Small  v.  Schaefer,  24  Md.  143,  holding  promise  to  answer  for  aa- 
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other's  debt  not  within  statute  of  frauds,  when  promisor's  object  was  to  sub* 
serve  a  purpose  of  his  own. 

37  AM.  DEC.  72,  ANDERSON  ▼.  CRITCHER»  11  QTLL  &  J.  450. 
Effect  of  possession  under  invalid  lease. 

Cited  in  Dolan  v.  Scott,  25  Wash.  214,  65  Pac.  190,  holding  a  lessee  hold- 
ing under  an  invalid  lease  liable  for  rent  on  an  implied  agreement;  Kinsey  v» 
Minnick,  43  Md.  112,  holding  that  when  a  tenant  goes  into  possession  under 
a  void  lease,  the  law  implies  a  verbal  agreement  of  similar  import  as  to 
terms. 

Cited  in  reference  note  in  70  A.  D.  506,  on  owner's  remedy  where  lessee  oc- 
cupies under  void  agreement^  with  his  consent. 

Cited  in  note  in  26  L.R.A.  800,  on  compensation  for  use  of  premises  where 
lease  is  invalid  under  statute  of  frauds. 
How  interest  in  land  may  be  acquired. 

Cited  in  Polk  v.  Reynolds,  31  Md.  106,  holding  that  an  interest  in  land  for 
term  exceeding  seven  years  cannot  be  transferred  by  acts  in  pais  or  other- 
wise than  as  prescribed  by  statute;  Howard  v.  Carpenter,  11  Md.  269,  holding 
that  an  agreement  for  a  lease  intended  to  be  executed  by  both  parties,  but 
signed  by  one,  passes  no  interest;  Walsh  v.  Mclntire,  68  Md.  402,  13  Atl.  348, 
holding  that  title  cannot  be  acquired  by  a  parol  gift  followed  by  actual  and 
exclusive  possession  however  long  continued. 
Estoppel  of  tenant  to  deny  landlord's  title. 

Cited  in  Goodsell  v.  Lawson,  42  Md.  348,  holding  a  tenant  estopped  to  dis- 
pute the  title  of  his  landlord. 

Right  of  appellate  court  to  consider  issues  of  law  on  i^peal  from  final 
Judgment. 

Cited  in  Lawson  v.  Snyder,  1  Md.  71,  holding  on  right  of  appellate  court 
on  appeal  from  final  judgment  to  consider  issues  of  law. 

87  AM.  DEC.  74,  NEWCOBfBR  ▼.  BXINS,   11  GILIi  &  J.  457. 
When  relief  will  be  granted  in  equity. 

Cited  in  reference  note  in  45  A.  D.   176,  on  right  to  injunction  or  other 
equitable  relief  when  there  is  adequate  remedy  at  law. 
-*In  case  of  mistake. 

Cited  in  reference  notes  in  66  A.  D.  330,  as  to  when  mistake  will  be  re- 
lieved against  in  equity;  42  A.  D.  228,  on  mistake  as  occasion  for  equitable 
relief;  66  A.  D.  73,  on  relief  in  equity  against  mistake  in  written  instrument; 
42  A.  D.  239,  as  to  when  mistake  of  law  is  ground  for  equitable  relief;  42  A. 
D.  739,  on  mistake  in  drawing  of  instrument  us  ground  for  equitable  relief; 
66  A.  D.  141,  on  power  of  courts  of  equity  to  correct  mistakes  in  defective 
conveyances;  66  A.  D.  442,  on  power  of  courts  of  equity  to  construe  devises 
and  correct  mistakes  in  written  instruments. 

Cited  in  notes  in  12  L.H.A.  276,  on  mistake  in  drawing  instrument  as  ground 
for  equitable  relief;  61  A.  D.  344,  as  to  when  equity  will  relieve  on  ground,  of 
mistake  in  instrument. 

Parol  evidence  to  explain  or  vary  writings. 

Cited  in  Castleman  V.  Du  Val,  89  Md.  657,  43  Atl.  821,  holding  parol  evi- 
dence inadmissible  to  explain   a  patent  ambiguity  on  the  face  of  a  writing; 
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Cries  ▼.  English,  26  Md.  653,  holding  parol  evidence  admissible  to  explain 
obscurities  in  a  written  contract;  Clarke  v.  Lancaster,  36  Md.  196,  11  A.  R. 
486,  holding  parol  evidence  inadmissible  in  ejectment  to  vary  the  description 
in  a  deed. 

Cited  in  reference  notes  in  53  A.  D.  55,  on  parol  evidence  to  explain  ambi- 
guities in  written  instrument;  59  A.  D.  101,  on  parol  evidence  to  explain 
patent  ambiguity;  99  A.  D.  546,  on  explanation  of  ambiguities  in  instruments 
by  extrinsic  evidence. 

Cited  in  notes  in  6  L.R.A.  838,  on  parol  evidence  to  establish  mistake  in 
contract;  2  E.  R.  C.  716,  on  parol  evidence  to  explain  ambiguity;  11  E.  R.  C. 
228,  on  parol  evidence  to  explain  patent  ambiguity  in  written  agreement.    ^ 

87  AM.  DEO.  77,  DORSET  T.  SHEPPARD,  12  QUSL  &  J.  102. 
Burden  of  proving  testamentary  capacity. 

Cited  in  reference  note  in  39  A.  D.  592,  on  necessity  for  proof  of  testa- 
mentary capacity  by  parties  claiming  under  will. 

Cited  in  note  in  36  L.R.A.  734,  on  burden  of  proof  as  to  sanity  with  rela- 
tion to  wills. 
Nuncupative  virllls. 

Cited  in  Isham  v.  Bingham,  126  111.  App.  513,  holding  that  the  evidence  sup- 
porting a  nuncupative  will  should '  be  closely  scrutinized ;  Re  Male,  49  N.  J. 
Eq.  266,  24  Atl.  370,  holding  that  a  document  drawn  according  to  instruc- 
tions, and  intended  to  be  executed  as  a  written  will,  cannot  be  established  as 
nuncupative  will  when  unexecuted  because  of  sudden  death;  Scales  v.  Thorn- 
ton, 118  Ga.  93,  44  S.  E.  857,  holding  it  essential  to  a  nuncupative  will  that 
testator  should  request  those  present  to  bear  witness  that  his  statements  are 
intended  as  a  will;  Biddle  v.  Biddle,  36  Md.  630,  holding  that  the  rogatio 
testium  cannot  be  supplied  by  the  inference  from  the  nuncupation  itself;  An- 
drews V.  Andrews,  48  Miss.  220,  holding  clear  proof  of  spcmtaneity  of  the 
animus  testandi  indespensable,  when  a  nuncupative  will  is  drawn  from  deced- 
ent by  interrogatories. 

Cited  in  reference  notes  in  74  A.  D.  431;  79  A.  D.  578,— on  requisites  of 
nuncupative  wills;  81  A.  D.  230,  on  sufficiency  of  witnesses  to  nuncupative 
will. 

Cited  in  notes  in  20  A.  D.  45,  46;  68  A.  D.  512;  67  A.  S.  R.  572,— on  nun- 
cupative wills;  67  A.  S.  R.  574,  on  attack  upon  and  impeachment  of  nun- 
cupative will. 

Distinguished  itf  Hammett  v.  Shanks,  41  Md.  201,  as  to  requisites  of  valid 
nuncupative  will. 
Conunon  law  in  force. 

Cited  in  Slack  v.  Perrine,  9  App.  D.  C.  128  (dissenting  opinion),  as  to 
whether  statute  of  12  Car.  II.,  chap.  24,  §  8,  is  in  force  in  District  of  Colum- 
bia. 

87  AM.  DEO.  81,  STATE  T.  PRICE,  12  GILIi  Sk  J.  280. 
Pleading  exceptions  in   criminal   statute. 

Cited  in  Kiefer  v.  State,  87  Md.  562,  40  Ala.  377;  Rawlings  v.  State,  2  Md. 
201, — ^holding  that  an  exception  contained  in  the  enacting  clause  must  be 
negatived,  but  not  a  proviso  to  a  subsequent  section;  'Parkinson  v.  State,  14 
Md.  184,  74  A.  D.  522,  holding  an  indictment  usually  sufficient  whidi  follows 
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the  words  of  a  statute  in  negativing  the  existence  -of  an  exception;  State  v. 
Bouknight,  55  S.  C.  353,  74  A.  S.  R.  751,  33  S.  E.  451,  holding  that  indict- 
ment must  negative  only  such  exceptions  and  provisos  in  statute  as  are  de- 
scriptive of  the  offense;  State  v.  Brown,  8  Blackf.  69,  holding  that  an  express 
exception  need  not  be  formally  negatived  in  an  indictment,  but  a  substantial 
negative  is  suflScient. 

Cited  in  reference  notes  in  41  A.  D.  385;  74  A.  S.  R.  756, — on  necessity  of 
indictment  negativing  exceptions  in  statute;  94  A.  D^  253,  as  to  when  indict- 
ment need  not  negative  exception  in  statute;  67  A.  D.  761,  on  sufficiency  of 
indictment  under  statute  containing  a  proviso  excusing  defendant;  41  A.  D. 
385,  on  form  of  indictment  charging  statutory  offense. 
Necessity  of  Indictment  leaving  nothing  to  inference. 

Distinguished  in  Kearney  v.  State,  48  Md.  16,  holding  indictment  for  steal- 
ing "four  pieces  of  printed  paper  commonly  ^  called  United  States  five-twenty 
bonds/'  defective  in  not  distinctly  alleging  that  the  "four  pieces''  \^ere  bonds 
"granted  under  authority  of  the  United  States." 
What  will  be  jadically  noticed. 

Cited  in  notes  in  49  A.  R.  201,  as  to  what  will  be  judicially  noticed;   89 
A.    D.   697,   on   judicial    notice   of   matters   of   common   knowledge   concerning 
business,  railroads,  etc. 
What  constitutes  gaming. 

Cited  in  reference  notes  in  39  A.  D.  551,  on  gaming;  40  A.  D.  421,  as  to 
what  constitutes  gambling;   28   A.   S.  R.   894,  on  what  constitutes   a  gaming 
toble. 
When  procedendo  will  be  ordered. 

Cited  in  Harwood  v.  Marshall,  9  Md.  83,  holding  that  a  procedendo  will  be 
ordered  when  appellate  court  reverses  a  mandamus  case  and  the  judgment  is 
not  necessarily  final. 

Construction  of  statute. 

Cited  in  Geiger  v.  Perkiomen  &  R.  Tump.  Road,  167  Pa.  582,  28  L.R.A. 
458,  31  Atl.  918,  4  Pa.  Dist.  R.  Ill,  holding  on  right  of  turnpike  company 
to  collect  toll  for  bicycles  under  statute  authorizing  toll  for  designated  car- 
riages "or  other  carriage  of  burthen  or  pleasure." 

87  AM.  DEC.  85,  JOHNSON  ▼.  JORDAN,  2  MET.  284. 

Right  to  enter  another's  land  to  remove  obstruction  from  stream. 

Cited  in  reference  note  in  48  A.  D.  514,  on  right  to  enter  on  another's  land 
and  remove  obstructions  from  stream. 

Cited  in  note  in  43  A.  D.  269,  on  riparian  owner's  right  to  enter  another's  land 
to  remove  obstructions  in  stream. 
Easements  passing  or  reserved  by  implication. 

Cited  in  Smith  v.  Blanpied,  62  N.  H.  652,  holding  that  an  easement  in  a 
sewer  will  not  impliedly  pass  by  an  assignment  of  dower,  if  its  place  could 
be  supplied  with  reasonable  expense;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Smith,  111 
111.  363,  holding  that  a  deed  to  part  of  a  lot  "for  the  purpose  of  constructing  a. 
railroad,"  by  implication  passes  the  right  to  cast  smoke,  etc.,  on  the  balance  of 
the  lot;  Barrett  v.  Bell,  82  Mo.  110,  52  A.  R.  361,  holding  that  a  kettle  was  not 
a  "necessity"  to  a  hotel  property  which  would  cause  it  to  pass  as  an  appurtenant 
by  a  lease  of  such  property. 
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Cited  in  reference  note  in  61  A.  D.  364,  on  existence  and  character  of  easement 
in  mill  race  as  appurtenant  to  mill. 

^  Cited  in  notes  in  40  A.  R.  537,  on  what  passes  under  deed  by  implication; 
10  £.  R.  C.  74,  75,  76,  on  implied  grant  of  easement  by  grant  of  dominant  estate ; 
8  L.R.A.(N.S.)  334,  on  creation  of  easements  by  implication  by  strict  necessity; 
3  L.R.A.(N.S.)  1083,  on  implied  grant  of  easement  in  partion  deed;  23  A.  R 
446,  on  implication  of  reservation  of  easement  from  grant  of  lower  estate  prior 
of  conveyance  of  upper. 

—  When  grantor  retains  dominant  estate. 

Cited  in  Randall  v.  Sanderson,  111  Mass.  114;  Morrison  v.  Marquardt,  24 
Iowa,  35,  92  A.  D.  444, — holding  easement  of  light  and  air  not  impliedly  reserved, 
when  grantor  conveys  open  land  but  retains  a  house  having  windows  opening 
thereon;  Carbrey  v.. Willis,  7  Allen,  364,  83  A.  D.  688,  holding  reservation  by 
grantor  of  easement  of  drainage  through  granted  estate,  not  implied  unless 
strictly  necessary;  Scott  v.  Beutel,  23  Gratt.  1,  holding  a  reservation  of  an 
easement  not  implied  on  a  sale  by  the  common  owner  of  the  servient  estate, 
which  is  not  visible,  continuous,  and  necessary;  Burns  v.  Gallagher,  62  Md.  462, 
holding  that  the  principle  of  reservation  of  easements  can  be  revoked  only  in 
cases  of  the  strictest  necessity. 

Denied  in  Dunklee  v.  Wilton  R.  Co.  24  N.  H.  489,  holding  that  a  mill  owner, 
who  sells  lower  riparian  land  on  which  is  an  artificial  water  course  visibly 
useful  to  his  mill,  impliedly  reserves  his  easement. 

—  When  grantor  retains  servient  estate. 

Cited  in  Spaulding  v.  Abbot,  55  N.  H.  423,  holding  that  an  easement  will  not 
impliedly  pass  unless  indispensable,  not  merely  convenient,  to  the  estate  granted; 
Hardy  v.  McCullough,  23  Gratt.  251,  holding  that  when  a  deed  expresses  the  extent 
of  an  easement,  it  will  not  be  extended  by  implication;  Evans  v.  Dana,  7  R  I. 
306,  holding  easement  not  implied  from  an  express  grant  unless  necessary  to  the 
enjoyment  of  the  estate  granted;  Wacker  v.  McDevitt,  18  Lane.  L.  Rev.  33, 
holding  that  a  right  to  use  a  sewer  passing  through  other  land  of  grantor 
passes  by  a  clause,  "together  with  the  water  courses,"  etc.;  Tabor  v.  Bradley, 
18  N.  T.  109,  72  A.  D.  498,  holding  that  a  grant  by  metes  and  bounds  of  land 
on  which  grantee,  unknown  to  grantor,  had  constructed  a  mill  flooding  other 
lands  of  grantor  does  not  convey  the  right  to  continue  flooding  such  land; 
Parker  v.  Bennett,  11  Allen,  388,  holding  that  where  the  owner  of  two  adjoining 
lots  sells  one  for  the  benefit  of  which  a  passageway  over  the  other  had  existed, 
he  does  not  thereby  impliedly  grant  such  easement  unless  strictly  necessary; 
DoUiff  V.  Boston  &  M.  R.  Co.  68  Me.  173,  holding  that  the  right  of  drainage 
through  grantor's  adjoining  land  will  not  pass  by  implication  unless  clearly 
necessary;  Hammond  v.  Woodman.  41  Me.  177,  66  A.  D.  219,  holding  that  grant 
of  mill  carries  right  to  fliune  or  race  way  annexed  thereto  running  through 
grantor's  land,  necessary  to  its  enjoyment ;  Collier  v.  Pierce,  7  Gray,  18,  66  A.  D. 
453;  Keiper  v.  Klein,  51  Ind.  316,  holding  that  easement  of  light  and  air  does 
not  impliedly  pass  by  conveyance  of  building  dependent  for  light  and  air  on 
other  land  of  grantor;  Brakely  v.  Sharp,  10  N.  J.  Eq.  206  (reversing  opinion  on 
motion  to  dissolve  injunction  in  9  N.  J.  Eq.  9),  holding  that  a  sale  of  lower 
i&nd  will  pass  an  easement  in  an  aqueduct  on  higher  land  owned  by  grantor 
if  the  aqueduct  was  necessary  to  the  estate  granted,  or  -if  the  upper  land  was 
merely  assigned  as  dower  and  the  balance  simultaneously  sold  for  the  benefit  of 
the  heirs. 
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Distinguished  in  Paine  v.  Chandler,  134  N.  Y.  385,  19  L.R.A.  99,  32  N.  E.  18, 
holding  an  easement  in  an  artificial  aqueduct  implied  in  a  grant,  by  the  common 
owner,  of  the  dominant  estate,  though  not  strictly  necessary. 
—  When  dominant  and  servient  estates  pass  simultaneously. 

Cited  in  Fetters  v.  Hiunphreys,  18  N.  J.  Eq.  260;  Prescott  v.  Prescott,  175 
Mass.  64,  55  N.  E.  806, — ^holding  that  where  the  owner  of  two  adjoining  lots, 
over  one  of  which  a  passageway  exists  beneficial  to  the  other  but  not  strictly 
necessary,  wills  to  diflferent  persons,  an  easement  will  not  be  implied;  Powell  v. 
Riley,  15  Lea,  153,.  holding  that  on  partition  an  upper  allottee  has  a  right 
to  have  an  existing  ditch  kept  open  to  drain  his  land  through  that  of  a  lower 
allottee;  Gaynor  v.  Bauer,  144  Ala.  448,  3  LJl.A.(N.S.)  1082,  39  So.  749,  holding 
that  partition  deeds  will  not  impliedly  convey  easements  to  continue  existing 
stairways  and  drains  on  the  partition  line  which  by  some  expense  each  party 
could  place  on  his  own  lands;  Warren  v.  Blake,  54  Me.  276,  89  A.  D.  748,  holding 
that  where  the  owner  of  two  adjoining  lots,  over  one  of  which  a  passageway 
exists  for  the  benefit  of  the  other,  sells  them  simultaneously  to  different  per- 
sons, an  easement  will  not  be  implied  unless  strictly  necessary;  Randall  v. 
McLaughlin,  10  Allen,  366,  holding  that  the  right  to  use  an  existing  drain 
through  grantor's  adjoining  land  will  not  pass  by  implication  unless  clearly 
necessary,  where  both  estates  were  conveyed  on  the  same  day  to  different  parties. 
Computation  of  time  in  easements  by  prescription. 

Cited  in  Whiting  v.  Gaylord,  66  Conn.  337,  60  A.  S.  R.  87,  34  Atl.  85,  holding 
that  the  time  when  the  dominant  and  servient  estates  were  under  the  same 
ownership  cannot  be  considered  in  computing  that  an  easement  has  been  gained 
by  prescription. 

Cited  in  reference  notes  in  40  A.  D.  165,  on  presumption  of  grant  of  easement ; 
83  A.  D.  693,  <mi  creation  of  easement  by  adverse  enjoyment;  17  A.  S.  R.  210, 
on  creation  by  user  of  right  to  run  ditch  through  another's  land. 

Nature  of  riparian  owner's  right  to  flow  of  water. 

Cited  in  Hill  v.  Alliance  Bldg.  Co.  6  N.  D.  160,  55  A.  S.  R.  819,  60  N.  W. 
752;  St.  Helena  Water  Co.  v.  Forbes,  62  Cal.  182,  45  A.  R.  659,— holding  a 
stream  of  water  flowing  through  a  man's  land,  a  parcel  of  the  land  itself  whicii 
may  be  taken  by  eminent  domain;  Shamleffer  v.  Council  Grove  Peerless  Mill 
Co.  18  Kan.  24;  Rigney  v.  Tacoma  Light  and  Water  Co.  9  Wash.  576,  26  L.R.A. 
425,  38  Pac.  147;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674,  holding  the  right  of 
a  riparian  proprietor  to  the  flow  of  the  stream,  inseparably  annexed  to  the  soil 
and  passes  with  it,  not  as  an  easement,  but  as  part  of  it,  neither  created  by  use 
nor  destroyed  by  disuse;  Fleming  v.  Davis,  37  Tex.  173;  Scriver  v.  Smith,  100 
N.  Y.  471,  53  A.  R.  224,  3  N.  E.  675,— holding  the  right  to  the  natural  flow  of 
the  water  not  an  easement  or  appurtenance,  but  a  part  of  the  land  itself;  Welsh 
V.  Rutland,  66  Vt.  228,  48  A.  R.  762,  holding  on  liability  for  polluting  surface 
water  by  the  discharge  of  sewage;  Columbus  &  H.  Coal  &  I.  Co.  v.  Tucker,  48 
Ohio  St.  41,  29  A.  S.  R.  528,  12  L.RA.  577,  26  N.  E.  630,  holding  that  a  lower 
riparian  owner  may  recover  damages  from  an  upper  owner,  a  coal  eompany,  that 
pollutes  the  water;  Vansickle  v.  Haines,  7  Nev.  249,  holding  that  a  United 
States  patent  carries  not  only  the  land,  but  the  stream  naturally  flowing 
through  it,  since  it  is  part  of  the  land  itself;  Arbenz  v.  Wheeling  &  H.  R.  Co. 
33  W.  Va.  14,  25  A.  S.  R.  848,  5  L.R.A.  371,  10  S.  E.  14;  Thorp  v.  Freed,  1 
Mont.  651, — on  the  nature  of  riparian  proprietor's  property  in  flowing  water; 
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Whitney  v.  Wheeler  Cotton  Alills,  151  Mass.  396,  7  LJI.A.  613,  24  N.  E.  774, 
holding  rights  of  riparian  owners  not  lost  by  nonuser. 

Cited  in  notes  in  7  A.  D.  532,  on  right  of  property  in  water;  10  JJ.  R.  C.  216, 
on  right  of  riparian  owner  to  use  of  natural  stream. 

Distinguished  in  Watuppa  Reservoir  Co.  t.  Fall  River,  147  Mass.  548,  1  L.RA. 
466,  18  N.  E.  465,  holding  that  the  legislature  may  appropriate  the  waters  of 
great  p<md8  to  public  uses  without  compensating  owners  of  lands  on  such  ponds. 
Constmctlon  of  doubtful  terms  in  grant. 

Cited  in  Swan  v.  Warren,  138  Mass.  11;  Stone  v.  Pillsbury,  167  Mass.  332, 
45  N.  E.  768;  Mulrooney  v.  CBear,  80  Mo.  App.  471;  Hapgood  v.  Brown,  102 
Mass.  451, — holding  that  doubtful  terms  in  a  grant  are  construed  most  strong^ 
against  the  grantor. 
Mnntctpal  liability  for  neglect  of  charter  duty. 

Cited  in  note  in  1  E.  R.  C.  621,  on  li&bility  of  municipal  corporation  neglecting 
to  perform  duty  imposed  by  charter. 

ST  AM.  DEC.  80,  BRIGGS  t.  PARKMAN,  2  MET.  258. 

Admissibility  of  evidence  to  rebut  presumption  of  fraud  in  conveyance. 

Cited  in  Austin  v.  Sprague  Mfg.  Co.  14  R.  I.  464,  holding  that  provisions  of 
a  trust  deed  only  prima  facie  dishonest  may  be  explained  to  rebut  fraud; 
Oriental  Bank  v.  Haskins,  3  Met.  332,  37  A.  D.  140,  holding  a  secret  trust 
inconsistent  with  terms  of  a  conveyance  of  a  debtor's  real  estate,  presumptive 
but  not  conclusive  evidence  of  fraud. 
Possession  of  chattels  by  vendor  or  mortgagor  as  fraudulent. 

Cited  in  Fletcher  v.  Powers,  131  MasQ.  333;  Googins  v.  Gilmore,  47  Me.  9, 
74  A.  D.  472, — holding  a  stipulation  in  a  mortgage  of  chattels  that  mortgagor 
might  remain  in  possession  for  a  time,  only  presumptive  evidence  of  fraud; 
Sleeper  v.  Chapman,  121  Mass.  404,  liolding  that  a  provision  in  a  fraudulent 
mortgage  of  personalty  .that  the  mortgagor  may  use  the  property  will  not  war- 
rant a  finding  that  an  assignee  thereof  had  notice  of  the  fraud;  Brett  v.  Carter, 
2  Low.  Dec.  458,  Fed.  Cas.  No.  1,844,  holding  the  question  of  fraud  in  a  mort- 
gage of  chattels  which  permits  mortgagor  to  retain  possession,  one  of  fact  for 
the  jury;  Frankhouser  v.  EUett,  22  Kan.  127,  31  A.  R.  171,  holding  that  where 
a  statute  allowed  mortgagor  to  retain  possession  in  certain  cases,  such  posses- 
sion cannot  be  even  prima  facie  evidence  of  fraud. 

Cited  in  reference  notes  in  59  A.  D.  536,  on  effect  of  leaving  mortgaged  prop- 
erty in  hands  of  mortgagor;  57  A.  D.  216,  on  effect  of  retention  of  possession 
of  personal  property  by  vendor  or  mortgagor;  42  A.  D.  734,  as  to  when  retention 
of  possession  by  vendor  is  fraudulent;  30  A.  S.  R.  485,  on  retention  of  posses- 
sion of  chattels  by  seller  as  evidence  of  fraud;  50  A.  D.  326,  on  retention  of 
possession  of  goods  by  vendor  as  only  presimiptive  evidence  of  fraud;  58  A.  D. 
65,  on  vendor's  retention  of  possession  after  absolute  sale  as  evidence  of  fraud; 
61  A.  D.  169,  on  presumptive  evidence  of  fraud  from  vendor's  retaining  possession 
of  goods  after  sale  which  may  be  repelled  by  other  testimony;  45  A.  D.  130, 
on  delivery  to  pass  title  to  goods  sold  as  against  creditors  of  vendor;  67  A.  D. 
87,  on  effect  of  agreement  between  mortgagor  and  mortgagee  leaving  goods  in 
possession  of  mortgagor;  80  A.  D.  762,  on  prima  facie  evidence  of  fraud  raised 
by  chattel  mortgage  permitting  mortgagor  to  retain  possession. 

Cited  in  note  in  37  L.R.A.  475,  on  effect  of  insolvency  statutes  on  mortgage  or 
sale  preferring  creditors. 
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Hortgagor'8  being  allowed  to  sell  mortgaged  goods  as  fraadnlent. 

Cited  in  Scott  v.  Alford,  63  Tex.  82;  Jones  v/ Huggef ord,  3  Met.  615,— holding 
mortgage  of  stock  in  trade  not  fraudulent  per  8e,  though  stipulated  therein  that 
the  mortgagor  may  sell  mortgaged  goods  if  he  replace  like  goods;  Codman  v. 
Freeman,  3  Cush.  306,  holding  a  mortgage  not  necessarily  void  because  of  a 
power  of  mortgagor  to  sell  and  purchase  other  property  instead;  Tickner  v. 
Wiswall,  9  Ala.  305,  holding  a  mortgage  in  contemplation  of  insolvency  in  which 
mortgagor  reserves  the  right  to  sell  part  of  the  property,  presumptively  fraud- 
ulent. 

Cited  in  reference  notes  in  43  A.  D.  606;  46  A.  D.  85;  76  A.  D.  727, — on 
validity  of  mortgage  of  trader's  stock  of  goods,  permitting  mortgagor  to  retain 
and  sell  goods. 

Cited  in  note  in  18  LJI.A.  616,  on  analysis  of  law  as  to  validity  of  mortgage 
of  merchandise  giving  mortgagor  possession  with  power  of  sale. 

Denied  in  Place  v.  Langworthy,  13  Wis.  630,  80  A.  D.  758,  holding  mortgage 
of  stock  of  goods  invalid,  which  authorizes  mortgagor  to  sell  in  regular  course  of 
trade,  and  retain  expenses  of  his  business  and  his  family,  provided  he  deposit 
other  goods;  Putnam  v.  Osgood,  51  N.  H.  192,  holding  mortgage  of  stock  of  goods 
fraudulent  when  it  is  verbally  agreed  that  mortgagor  may  remain  in  possession 
and  sell. 

Rights  as  between  debtor's  creditors  and  mortgagees  and  his  assignee 
in  insolvency  or  bankruptcy. 

Cited  in  Bingham  v.  Jordan,  1  Allen,  373,  79  A.  D.  748,  holding  unrecorded 
mortgage  of  personalty  not  delivered  to  mortgagee,  not  valid  against  assignee  in 
insolvency  of  mortgagor ;  Barnard  v.  Eaton,  2  Cush.  294,  holding  that  an  assignee 
of  an  insolvent  mortgagor  seeking  to  set  aside  the  mortgage  for  fraud  must  aver 
particularly  the  facts  constituting  the  fraud;  Humphrey  v.  Tatman,  198  U.  S. 
91,  49  L.  ed.  956,  25  Sup.  Ct.  Rep.  567,  holding  taking  possession  of  mortgaged 
chattels  under  unrecorded  mortgage  not  a  voidable  preference,  thou^  taken 
within  four  months  of  bankruptcy  proceedings,  if  good  by  state  law;  Leland  v. 
The  Medora,  2  Woodb.  &  M.  92,  Fed.  Cas.  No.  8,237,  holding  a  mortgage  of  a 
ship  valid  though  not  recorded  until  after  the  mortgagor  had  assigned  for  the 
benefit  of  creditors,  and  the  assignee  had  given  notice  thereof ;  Winsor  v.  McLellan, 
2  Story,  492,  Fed.  Cas.  No.  17,887,  holding  record  of  mortgage  unnecessary  as 
between  the  parties,  and  mortgagor's  assignee  in  bankruptcy  in  no  better  posi- 
tion than  mortgagor;  Ex  parte  Dalby,  1  Low.  Dec.  431,  Fed.  Cas.  No.  3,540, 
holding  that  assignee  in  bankruptcy  stands  in  bankrupt's  place  and  takes  subject 
to  valid  mortgages;  Andrews  v.  Southwick,  13  Met.  535,  holding  attachment  dis- 
solved by  assignment,  though  the  first  publication  by  messenger  did  not  occur 
until  after  judgment  but  before  seizure  on  execution;  Lee  v.  Kilbum,  3  Gray, 
594,  holding  sale  of  goods  with  right  to  repurchase,  valid,  when  vendee  takes 
possession  after  issuance  of  warrant  in  insolvency  but  before  publication  of  no- 
tice; Howe  V.  Bartlett,  8  Allen,  20,  holding  mortgagee,  not  the  assignee,  of  at- 
tached mortgaged  goods,  entitled  to  possession  when  mortgagor  goes  into  in- 
solvency;  King  v.  Cross,  175  U.  S.  396,  44  L.  ed.  211,  holding  garnishment  after 
filing  of  insolvency  petition,  but  before  notice  of  issuance  of  warrant  thereon, 
valid. 

Distinguished  in  Pratt  v.  Mackey,  172  Mass.  384,  52  N.  E.  534,  holding  that 
Stat.  1888,  chap.  393,  rendering  invalid  as  against  an  assignee  in  insolvency  a 
mortgage  not  recorded  in  four  months  makes  void  the  title  of  a  purchaser  at  a 
foreclosure  sale. 
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87  AM.  DEC.  05,  BROOKS  ▼.  WHITE,  2  MET.  283. 
Sufficiency  of  consideration  generally. 

Cited  in  note  in  12  L.R.A.  466,  on  sufficiency  of  benefit  to  promisee  and  detri- 
ment to  promisor  to  support  promise. 
Accord  and  satisfaction  by  partial  payuient. 

Cited  in  Mitchell  v.  Wheaton,  46  Conn.  317,  33  A.  R.  24,  holding  debt 
discharged  by  acceptance  of  less  amount  together  with  costs  and  expenses,  upon 
discontinuance  of  suit;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Gark,  178  U.  S.  365,  44 
L.  ed.  1105,  20  Sup.  Ct.  Rep.  924,  holding  recovery  of  disputed  portion  of  claim 
barred  by  acceptance  of  undisputed  portion  in  full  satisfaction;  McKenty  v. 
Universal  L.  Ins.  Co.  3  Dill.  452,  Fed.  Cas.  No.  8,854,  holding  administrator's  ac- 
tion  for  balance  of  insurance  barred  by  surrender  of  policy  upon  acceptance  of  less 
than  face  value  in  full  satisfaction,  by  creditor  who  is  named  as  beneficiary; 
Hayes  v.  Massachusetts  Mut.  L.  Ins.  Co.  125  111.  638,  1  L.R.A.  308,  18  N.  E.  322, 
holding  debt  not  discharged  by  acceptance  of  less  amount  in  satisfaction  thereof; 
Sullivan  v.  Finn,  4  G.  Greene,  545,  holding  debt  not  discharged  by  acceptance  of 
part  payment  upon  debtor's  announcement  that  it  should  be  received  in  full; 
Harriman  v.  Harriman,  12  Gray,  343,  holding  action  for  balance  of  account  not 
barred  by  acknowledging  receipt  of  smaller  sum  in  full  settlement,  though  paid 
in  bank  notes;  Walan  v.  Kerby,  99  Mass.  3,  holding  that  recovery  may  be  had  for 
purchase  price  of  Intoxicating  liquors  illegally  sold,  though  credited  upon  settle- 
ment of  mutual  accounts  and  receipt  of  balance;  dissenting  ofHnion  in  Winter  v. 
Kansas  City  Cable  R.  Co.  160  Mo.  180,  61  S.  W.  606  (affirming  73  Mo.  App.  192), 
on  discharge  of  liquidated  indebtedness  by  part  payment,  made  for  that  purpose, 
and  acknowledged  under  seal  unnecessarily  attached ;  Daniels  v.  Hatch,  21  N.  J.  L. 
393,  47  A.  D.  169,  holding  debt  not  discharged  by  acceptance,  under  parol 
agreement,  of  less  amount  in  satisfaction;  Jaffray  v.  Davis,  124  N.  Y.  170,  11 
L.R.A.  714,  26  N.  E.  351,  holding  account  discharged  by  payment  of  secured 
notes  for  half  thereof  accepted  in  full  payment. 

Cited  in  reference  notes  in  45  A.  D.  145,  on  accord  and  satisfaction;  47  A.  D. 
171,  on  payment  of  part  of  debt  as  satisfaction ;  51  A.  S.  R.  699,  on  effect  of 
acceptance  of  less  than  sum  due  as  accord  and  satisfaction;  52  A.  D.  779,  on  part 
payment  of  liquidated  debt  as  no  satisfaction  though  accepted. 

Cited  in  notes  in  20  LJI.A.  786,  on  accord  and  satisfaction  by  part  payment; 
20  L.RA..  790,  on  accord  and  satisfaction  by  part  payment  before  debt  is  due; 
20  L.R.A.  810,  on  necessity  of  consideration  to  validity  of  accord  and  satisfac- 
tion by  part  payment;  11  L.R.A.  711,  on  necessity  for  new  consideration  to 
constitute  part  payment  as  satisfaction. 

—  Matured  note. 

Cited  in  Pearson  v.  Thomason,  15  Ala.  703,  60  A.  D.  159,  holding  balance  due 
on  over-due  note  not  discharged  by  acceptance  of  less  amount  from  insolvent 
debtor  without  surrender  of  instrument;  Slade  v.  Mutrie,  156  Mass.  20,  30  N.  E. 
168,  holding  matured  note  extinguished  by  payee's  acceptance  of  part  payment 
and  surrender  of  instrument;  Stewart  v.  Hidden,  13  Minn.  46,  Gil.  29,  holding 
balance  due  on  over-due  note  discharged  by  acceptance  of  less  amount,  together 
with  surrender  of  instniment. 

—  Unliquidated  debt. 

Cited  in  Simmons  v.  Almy,  103  Mass.  35,  holding  recovery  of  interest  on 
unliquidated  debt  barred  by  receipt  of  more  than  amount  claimed  in  declaration; 
Nelson  v.  Weeks,  111  Mass.  225,  holding  recovery  of  balance  of  unliquidated 
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daim  for  wages  not  barred  by  receipt  of  less  amount  expressed  to  be  in  full 
settlement;  Tanner  v.  Merrill,  108  Mich.  61,  31  L.R.A.  172,  62  A.  S.  R.  687, 
65  N.  W.  664,  holding  entire  unliquidated  debt  discharged  by  receipt  of  imdis- 
puted  portion  in  full  settlement. 

Cited  in  notes  in  64  A.  D.  140,  on  payment  of  part  of  unliquidated  debt  as 
discharge  of  whole;  100  A.  S.  R.  430,  on  distinction  between  liquidated  and  un- 
liquidated claims  as  to  sufficiency  of  consideration  for  accord  and  satisfaction. 
'—Mortgage  debt. 

Cited  in  Traphagen  v.  Voorheee,  44  N.  J.  Eq.  31,  12  Atl.  895,  holding  mortgage 
•debt  discharged  on  death  of  mortgagee  signing,  in  consideration  of  services, 
receipt  admitting  payment  and  directing  cancelation  of  bond  on  her  death. 
*—  Judgment. 

Cited  in  Lamed  y.  Dubuque,  86  Iowa,  176,  53  N.  W.  105,  holding  judgment 
•discharged  by  acceptance  of  less  amount  in  satisfaction,  together  with  costs 
for  which  debtor  not  liable;  Twitchell  v.  Shaw,  10  Cush.  48,  57  A.  D.  80,  hold- 
ing officer  taking  property  under  execution  not  bound  to  investigate  genuine- 
ness or  sufficiency  of  receipt  for  smaller  sum  in  settlement  of  debt;  Henson  v. 
IStever,  69  Mo.  App.  140,  holding  judgment  discharged  by  acceptance  of  less 
amount  in  full  satisfaction,  under  agreement  involving  compromise  of  other 
4ifferenoes;  Harper  v.  Graham,  20  Ohio,  115,  holding  judgment  satisfied  by 
receipting  in  full  upon  acceptance  of  partial  payment  and  attorney's  fees,  though 
both  amounted  to  less  than  face  thereof;  Savage  v.  Everman,  70  Pa.  320,  10  A. 
R.  676,  holding  judgment  discharged  by  debtor's  execution  of  agreement  for 
full  satisfaction  by  submitting  to  foreign  jurisdiction  and  suffering  default, 
though  creditor  purchased  property  at  sheriff's  sale  for  less  than  debt;  Thomas 
V.  Hendrick,  11  Luzerne  Legal  Reg.  195,  holding  restricted  judgment  satisfied  by 
acceptance  of  part  thereof  in  full  satisfaction  of  charge  for  larger  sum  upon 
specific  property  of  unascertained  value;  Tiemey  v.  Frazier,  57  Tex.  442,  holding 
sheriff  justified  in  making  levy  though  execution  debtor  presents  receipts  from 
<;reditor  for  smaller  amount  in  full  satisfaction  of  judgment. 
'—Payment  before  maturity. 

Cited  in  Very  v.  Levy,  13  How.  345,  14  L.  ed.  173,  holding  payment  of  a  less 
5um  than  owing  before  due  or  payment  in  goods  a  good  consideration  for  a 
promise  to  receive  as  full  satisfaction;  Hutton  v.  Stoddart,  83  Ind.  541,  holding 
action  upon  assigned  disputed  salary  claim  barred  by  retention  of  proceeds  of 
check  for  less  amount,  sent  in  full  satisfaction  before  debt  due;  Chicora  Fertil- 
izer Co.  V.  Dunan,  91  Md.  158,  50  L.R.A.  406,  46  Atl.  347,  holding  debt  dis- 
charged by  acceptance,  before  maturity,  of  part  payment  in  full  satfsfaction; 
dinger  Sewing  Mach.  Co.  v.  Lee,  105  Md.  663,  66  Atl.  628,  holding  payment 
before  due  of  a  smaller  sum  than  the  debt,  a  good  consideration  for  a  promise 
to  accept  it  as  full  satisfaction;  Bowker  v.  Childs,  3  Allen,  436,  holding  series  of 
notes  satisfied  by  receipt  of  part  payment  before  portion  thereof  due,  and  sur- 
render of  instruments;  Trecy  v.  Jefts,  149  Mass.  212,  21  N.  E.  360,  sustaining? 
recovery  by  debtor  of  excess  paid  by  mistake  under  compromise  with  creditors 
to  accept  50  per  cent,  when  credit  on  large  portion  of  items  not  yet  expired; 
Sonnenberg  v.  Riedel,  16  Minn.  85,  Gil.  72;  Schweider  v.  Lang,  29  Minn.  256,  43 
A.  R.  202,  13  N.  W.  33,  holding  unmatured  note  discharged  by  acceptance  of 
part  payment  in  full  satisfaction;  Bandman  v.  Finn,  185  N.  Y.  508,  12  L.R.A. 
(N.S.)  1134,  78  N.  E.  175,  on  receipt  of  a  less  sum  than  the  debt  but  before 
maturity  as  consideration  for  agreement  to  receive  in  full  payment;  Bantz  y. 
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Basnett,  12  W.  Va.  852,  holding  note  diecharged  by  acceptance,  before  maturity, 
of  part  payment  and  note  for  residue,  in  consideration  of  surrender  of  original 
instrument. 

Cited  in  note  in  1  E.  R.  C.  392,  on  payment  of  smaller  sum  before  pmturity  or 
at  different  place  as  satisfaction. 

—  Payment  by  third  party. 

ated  in  Lincoln  Sav.  Bank  A  S.  D.  Co.  v.  Allen,  27  C.  C.  A.  90,  49  U.  S.  App. 
498,  82  Fed.  151,  holding  debt  discharged  by  acceptance  of  certain  third  party 
notes  and  cash  sum  in  full  payment,  though  representing  less  amoimt;  Singleton 
V.  Thomas,  73  Ala.  208,  holding  debt  discharged  by  accepting,  in  full  settlement, 
note  for  less  amount  guaranteed  by  third  party;  Lee  y.  Oppenheimer,  32  Me. 
254;  Smith  v.  Ballou,  1  R.  I.  499, — holding  jlebt  discharged  by  acceptance  of  third 
party's  note  for  smaller  sum  in  full  satisfaction;  Vamey  v.  Conery,  77  Me.  630, 
1  Atl.  683,  holding  action  for  balance  of  debt  barred  by  acceptance,  in  full 
satisfaction,  of  note  for  less  amount  indorsed  by  third  party;  Guild  ▼.  Butler, 
127  Mass.  390,  holding  that  satisfaction  of  debt  may  be  established  by  proof 
of  discharge  upon  part  payment  by  third  party's  check;  Clark  v.  Abbott,  53 
Minn.  90,  39  A.  S.  R.  577,  55  N.  W.  542,  holding  debt  discharged  by  acceptance 
of  part  payment  from  third  party  in  full  satisfaction. 

Cited  in  notes  in  1  E.  R.  C.  398,  on  acceptance  or  accord  from  stranger  as 
satisfaction;  20  L.R.A.  794,  on  accord  and  satisfaction  by  part  payment  by  third 
party;  100  A.  S.  R.  398,  on  accord  and  satisfaction  between  strangers  to  trans- 
action; 100  A.  S.  R.  438,  on  note  of  third  person  in  part  payment  as  considera- 
tion for  accord  and  satisfaction. 

—  When  debtor  insolvent. 

Cited  in  Wescott  v.  Waller,  47  Ala.  496,  holding  judgment  discharged  by 
acceptance  from  insolvent  debtor  of  sum  exceeding  original  amount  claimed  in 
full  satisfaction  thereof;  Perkins  v.  Lockwood,  100  Mass.  250,  1  A.  R.  103, 
holding  void  for  want  of  consideration  agreement  to  accept  percentage  of  debt 
in  full  satisfaction  ''provided  no  other  creditor  shall  receive  more  than  same  per- 
centage;" Grant  v.  Porter,  63  N.  H.  230,  holding  action  upon  note  for  balance 
barred  by  acceptance  of  part  payment  from  assignee  for  benefit  of  creditors; 
Shelton  v.  Jackson,  20  Tex.  Civ.  App.  448,  49  S.  W.  415,  holding  bond  satisfied 
by  acceptance  of  part  of  amount  secured  thereby,  when  principal  and  surety 
insolvent;  Rotan  Grocery  Co.  v.  Noble,  36  Tex.  Qv.  App.  226,  81  S.  W.  586, 
holding  agreement  by  creditor  to  receive  as  payment  a  less  sum  than  due  on  an 
account,  binding  when  an  interest -bearing  note  is  given  in  payment,  and  debtor 
refrained  "from  making  a  contemplated  assignment;  Ward  v.  Young,  40  Tex.  Civ. 
App.  294,  89  S.  W.  456,  holding  a  release  of  a  judgment  debtor  on  part  payment 
of  judgment,  valid,  when  debtor  being  insolvent  sold  exempt  property  to  make 
payment;  Brown  v.  Kern-,  21  Wash.  216,  57  Pac.  798,  holding  debt  discharged 
by  acceptance  from  embarrassed  debtor  of  cash  and  note,  secured  by  mining 
stock,  in  full  satisfaction,  though  together  representing  less  amount;  Continental 
Nat.  Bank  v.  McGeoch,  92  Wis.  314,  66  N.  W.  606,  holding  debt  discharged  by 
creditor's  acceptance  of  dividend  for  less  amount  from  receiver  of  insolvent  firm 
*in  final  satisfaction,"  in  consideration  of  prompt  settlement  to  avoid  litigation. 
Accord  and  satisfaction  by  substltnted  agreement. 

Cited  in  Hastings  v.  Lovejoy,  140  Mass.  264,  54  A.  R.  463,  2  N.  E.  77«, 
holding  action  f<yr  rent  reserved  in  written  lease  barred  by  execution  of  subse- 
quent agreement  for  reduction  thereof  in  consideration  of  taking  partner,  and 
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iiiTeatixig  large  amount  of  borrowed  money;  lAoge  y.  Per  ley,  47  Miqli.  355,  11 
N.  W.  193,  holding  action  for  money  paid  to  another's  use  barred  by  debtor's 
assignment  for  benefit  of  creditors,  under  agreement  of  exoneration  from  all 
liability;  Schmidt  v.  Ludwig,  26  Afinn.  87,  1  N.  W.  803,  holding  mortgage  and 
note  secured  thereby  discharged  by  mortgagor's  execution  of  agreement  to  convey 
premises,  and  apj>ly  proceeds  according  to  mortgagee's  directions  in  consideration 
of  full  satisfaction;  Pulliam  v.  Taylor,  50  Miss.  259,  holding  note  discharged 
by  acceptance  of  three  notes,  secured  by  trust  deed,  in  full  satisfaction;  though 
aggregate  amount  less  than  face  of  original  instrument;  Morris  Canal  &  Bkg. 
Co.  V.  Van  Vorst,  21  N.  J.  L.  118,  holding  surety  discharged  by  creditor's  ac- 
ceptance of  principal's  note,  payable  in  five  years,  in  full  satisfaction;  Day  v. 
Gardner,  42  N.  J.  £q.  202,  7  Atl.  365,  holding  foreclosure  action  barred  by  mort- 
gagee's payment  of  taxes  constituting  prior  lien  in  consideration  of  relinquish- 
ment of  claim;  Jaffray  v.  Davis,  4  Silv.  Ct.  App.  315,  26  N.  E.  351,  124  N.  Y. 
164,  11  LJtA.  710,  26  N.  E.  351,  holding  that  where  a  creditor  accepts  his 
debtor's  notes  secured  by  a  chattel  mortgage  for  part  of  the  debt  due  in  satis- 
faction of  the  whole,  the  whole  debt  is  extinguished. 
ConclustTeness  of  receipt. 

Cited  in  Bard  ▼.  Wood,  3  Met.  75,  holding  administrator  bound  to  account 
though  producing  receipts  from  all  heirs  acknowledging  payment  of  distributive 
shares  in  full. 

'     Distinguished  in  Golden  v.  Bartlett  Illuminating  Co.  114  Mich.  627,  72  N.  W. 
622,  holding  employee  concluded  by  receipts  in  full  satisfaction  of  wages. 
Parol  evidence  as  to  writing. 

Cited  in  reference  notes  in  53  A.  D.  187,  on  parol  evidence  to  add  to,  vary,  or 
explain  contracts,  and  other  writings;  51  A.  D.  546,  on  admissibility  of  evidence 
of  prior  or  contemporaneous  parol  agreement  to  control  written  contract. 
—  To  explain  or  vary  receipt. 

Cited  in  Richardson  v.  Beede,  43  Me.  162,  holding  oral  testimony  admissible 
to  explain  or  contradict  receipt  purporting  to  be  in  full  of  all  demands;  Briggs 
V.  Call,  5  Met.  506,  holding  parol  evidence  inadmissible  to  vary  written  contract 
of  adjustment  acknowledging  receipt  "in  full  for  all  losses"  under  policy;  Weddi- 
gen  V.  Boston  Elastic  Fabric  Co.  100  Mass.  424,  holding  receipt  subject  to  ex- 
planation when  sent  before  discovery  of  worthlessness  of  draft;  Nelson  v.  Weeks, 
111  Mass.  225,  holding  parol  evidence  admissible  to  control  receipt  expressed  to 
be  in  full;  Egleston  v.  Knickerbacker,  6  Barb.  465,  holding  parol  evidence  ad- 
missible to  explain  consideration  part  of  receipt,  when  not  contradictory  to,  but 
consistent  with,  the  instrument;  Stachely  v.  Peirce,  28  Tex.  335,  holding  parol 
evidence  admissible  to  rebut  presumption  as  to  correctness  of  receipt;  Allen  v. 
Tacoma  Mill  Co.  18  Wash.  219,  51  Pac.  372,  holding  parol  evidence  admissible 
to  explain  provisions  of  receipt. 

Cited  in  referent  notes  in  55  A.  D.  87,  on  parol  evidence  to  aflfect  receipts;  71 
A.  D.  330,  on  parol  evidence  to  explain  receipt;  56  A.  D.  679,  on  explaining  and 
contradicting  receipt  by  parol. 
€k>nclii8iyene8S  of  statement  of  account. 

Cited  in  Ryan  v.  Rand,  26  N.  H.  15,  holding  oral  testimony  admissible  to  con- 
tradict, vary,  or  explain  written  statements  of  accounts  between  parties,  when 
not  containing  contracts. 
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87  AM.  DEC.  98,  PERRY  v.  HARRINGTON,  2  MET.  868. 
Severance  of  cause  of  action. 

Cited  in  reference  note  in  65  A.  D.  526,  on  severance  of  cause  of  action  so  as 
to  maintain  separate  suits. 

Validity  of  acceptance  of  conditional  order. 

ated  in  Herter  v.  Goss  &  E.  Co.  57  N.  J.  L.  42,  30  Atl.  252,  holding  that  an 
acceptance  by  an  owner  of  a  draft  of  his  ccmtractor  in  favor  of  a  materialman 
to  enable  the  contractor  to  complete  the  building,  whereby  he  agreed  to  pay 
when  the  next  payment  was  due,  is  valid. 

Cited  in  reference  note  in  80  A.  D.  570,  on  nature  and  effect  of  contract  of 
acceptance  of  bill  of  exchange. 
Validity  of  declaration  on  acceptance  of  conditional  order. 

Cited  in  Goss  v.  Barker,  22  Vt.  520,  holding  good  a  declaration  on  an  acceptance 
of  a  conditional  order  which  set  forth  the  facts  in  full. 

87  AM.  DEC.  100,  ATKINS  v.  BORDMAN,  2  MET.  457. 
Evidence  to  explain  writings. 

Cited  in  Ckllan  v.  Hause,  91  Minn.  270,  97  N.  W.  973,  1  A.  &  E.  Ann.  Cas. 
680;  Kinney  v.  Hooker,  65  Vt.  333,  36  A.  S.  R.  864,  26  Atl.  690;  Fox  v.  Union 
Sugar  Refinery,  109  Mass.  292, — holding  extrinsic  facts  existing  at  the  time  of 
a  grant,  admissible  to  show  the  extent  of  a  right  of  way  not  defined  in  the 
deed;  Barber  v.  Allen,  212  111.  125,  72  N.  E.  33,  holding  evidence  of  condition  of 
property  admissible  to  ascertain  intent  of  parties  to  a  reservation  of  a  passage- 
way; Cheswell  v.  Chapman,  38  N.  H.  14,  75  A.  D.  158,  holding  evidence  admissible 
to  show  what  passes  were  in  use  at  the  time  of  a  conveyance  of  "the  privilege 
to  pass  .  .  .  in  the  usual  passways;"  Greenhood  v.  Carroll,  114  Mass.  588, 
holding  extrinsic  evidence  admissible  to  show  the  meaning  of  the  term  "pro- 
jected street"  as  used  in  a  deed;  Thomas  v.  Wiggers,  41  IlL  470,  holding  evidence 
of  extrinsic  facts  admissible  to  explain  a  written  contract  which  is  not  spe- 
cific. 

Cited  in  reference  notes  in  36  A.  S.  R.  867,  on  extrinsic  evidence  to  explain 
ambiguities  in  deeds;  39  A.  D.  175;  86  A.  D.  735, — on  parol  evidence  to  explain 
deed ;  53  A.  D.  55,  on  parol  evidence  to  explain  ambiguities  in  written  instrument. 
Rights  of  owner  of  servient  estate  to  use  of  land. 

Cited  in  Long  v.  Gill,  80  Ala.  408;  Johnston  v.  Hyde,  33  N.  J.  Eq.  632; 
Matthews  v.  Delaware  &  H.  Canal  Co.  20  Hun,  427;  Rockland  Water  Co.  v.  Till- 
son,  75  Me.  170, — holding  that  the  owner  of  an  estate  in  which  another  has  an 
easement  may  use  it  in  any  way  not  inconsistent  with  the  easement;  Cheetham 
V.  Muhlenberg,  133  Pa.  309,  19  Atl.  547,  on  right  of  owner  of  servient  estate 
to  use  subject  to  the  easement;  Hedges  v.  West  Shore  R.  Go.  160  N.  Y.  150, 
55  A.  S.  K  660,  44  N.  E.  691,  holding  that  neither  the  owner  of  the  easement 
nor  the  owner  in  fee  can  so  exercise  his  privileges  as  to  destroy  that  of  the 
other;  Dubuque  v.  Maloney,  9  Iowa,  450,  74  A.  D.  358,  holding  a  highway  merely 
an  easement  with  title  in  original  owner  subject  to  the  easement;  Boyd  v. 
Bloom,  152  Ind.  152,  52  N.  E.  751;  Garland  v.  Furber,  47  N.  H.  801;  Grafton  v. 
Moir,  130  N.  Y.  465,  27  A.  S.  R.  533,  29  N.  E.  974;  Galletly  v.  Bockius,  1  Cal. 
App.  724,  82  Pac.  1109,— holding  that  the  owner  of  land  subject  to  a  right  of  way 
in  favor  of  his  grantee  of  an  adjacent  tract  may  use  it  in  any  way  not  incon- 
sistent with  the  easement;  Frank  v.  Benesch,  74  Md.  58,  28  A.  S,  R.  237,  21 
Atl.  550,  holding  that  owner  of  a  right  of  way  cannot  complain  of  acts  of  owner 
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of  the  fee  which  do  not  interfere  with  its  convenient  use;  Patterson  v.  Phila- 
delphia A  R.  R.  Co.  20  Phila.  295,  47  Phila.  Leg.  Int.  201,  8  Pa.  Co.  a.  186,  26 
W.  N.  C.  327;  Stevenson  v.  Stewart,  7  Phila.  293,  26  Phila.  Leg.  Int.  412;  Sutton 
V.  Qroll,  42  N.  J.  Eq.  213,  5  Atl.  901,— holding  that  the  owner  of  the  soil  over 
which  is  a  right  of  way  may  build  over  it,  if  he  does  not  interfere  with  the 
right  of  way;  Gerrish  v.  Shattuck,  132  Mass.  235,  holding  that  the  owner  of 
land  subject  to  a  right  of  way  may  build  over  it,  but  cannot  disturb  the  soil; 
Bumham  v.  Nevins,  144  Mass.  88,  59  A.  R.  61,  10  N.  E.  494,  holding  the  legal 
owner  may  build  a  bay  window  over  a  passageway  in  which  another  has  an  ease- 
ment for  passage,  though  it  darkens  the  windows  of  the  owner  of  the  easement; 
Hay  V.  Weber,  79  Wis.  587,  24  A.  S.  R.  737,  48  N.  W.  859,  on  right  of  property 
owner  to  build  a  bay  window  over  the  street;  Crocker  v.  Cotting  181  Mass.  146, 
63  N^  E.  402,  holding  it  a  question  to  be  decided  from  the  language  of  the  deed 
and  attending  circumstances  whether  the  owner  in  fee  of  land  on  which  another 
has  an  easement  of  passageway  can  arch  it  over;  Clark  v.  Worcester,  125  Mass. 
226,  heading  that  the  owner  of  land  subject  to  a  city's  easement  for  a  sewer 
may  use  it  in  any  way  not  inconsistent  with  the  easement;  Hamlin  v.  New  York, 
N.  H.  ft  H.  R.  Co.  176  Mass.  514,  57  N.  E.  1006,  holding  that  though  ordinarily 
an  owner  may  put  gates  across  a  right  of  way,  the  language  of  the  deed  and 
attending  circumstances  may  show  that  this  was  not  intended;  Brill  v.  Brill,  108 
N.  Y.  511,  15  N.  E.  538,  holding  the  right  of  owner  to  maintain  gates  across 
easement  of  way  a  question  of  fact  whether  they  unnecessarily  interfere  with 
the  easement;  Smith  v.  Langewald,  140  Mass.  205,  4  N.  E.  571,  holding  that  the 
owiier  of  land  in  which  another  has  a  right  of  flowage  may  erect  fences  which 
do  not  interefere  with  the  easement. 

Cited  in  reference  notes  in  100  A.  D.  119,  on  right  of  landowner  to  build  along 
right  of  way;  27  A.  S.  R.  537,  on  right  of  owner  of  servient  estate  to  erect 
building  over  private  way. 

Cited  in  notes  in  1  L.R.A.  213,  on  easements;  88  A.  D.  280,  281,  282,  on 
use  of  private  ways;  12  L.R.A.  601,  on  rights  of  landowner  as  to  fencing  his 
property;  15  L.R.A.  488,  on  building  over  right  of  way;  69  A.  R.  66,  on 
right  of  owner  of  land  subject  to  right  of  way  to  erect  structures  over  said 
way;  3  L.R.A.(N.S.)  463,  on  right  to  obstruct  easement  under  grant  of  "free 
right  of  way";  8  LJiA.  473,  on  easement  and  ownership  of  soil  in  highway; 
20  L.RA..  637,  on  reservation  of  easements. 

Distinguished  in  Welch  v.  Wilcox,  101  Mass.  162,  100  A.  D.  113,  holding  that 
the  owner  of  land  over  which  a  right  of  way,  ''as  now  laid  out,"  has  been  granted 
may  not -erect  a  gate  or  narrow  the  passage. 
Rights  of  owner  of  easement. 

Cited  in  Pico  v.  Colimas,  32  Cal.  578,  holding  that  an  owner  of  an  easement  on 
another's  land  may  enter  to  repair  and  for  analogous  purposes,  but  not  other- 
wise; Hotchkiss  V.  Young,  42  Or.  446,  71  Pac.  324,  holding  that  one  having  a 
private  right  of  way  may  grade  it  so  far  as  necessary  for  the  use  granted; 
Chicago  Sanitary  Dist.  v.  Alderman,  113  111.  App.  23,  holding  that  a  grantee  of 
a  right  of  way  cannot  so  use  it  as  to  inflict  unnecessary  injury  on  the  grantor; 
Morrison  v.  Clark,  89  Me.  102,  66  A.  S.  R.  395,  35  Atl.  1034,  holding  that  the 
owner  of  an  easement  may  use  it  in  any  convenient  way  not  unnecessarily 
injurious  to  the  owner  of  the  servient  estate;  Codman  v.  Evans,  1  Allen,  443 , 
holding  grantees  of  easement  limited  to  the  use  granted;  Locks  &  Canals  v 
Nashua  &  L.  R.  Co.  104  Mass.  1,  6  A.  R.  181,  holding  that  a  railroad  company 
cannot  surrender  land  condemned  for  railroad  purposes  for  the  use  of  private 
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manufacturers;  Freeman  v.  Sayre,  48  N.  J.  L.  37,  2  Atl.  650,  holding  the  owners 
adjacent  to  an  alleyway  may  improve  its  surface  to  adapt  it  to  the  purpose 
for  which  it  was  created;  Springer  v.  Mclntire,  9  W.  Va.  196,  holding  that 
ownership  of  land  to  which  a  right  of  way  was  appurtenant  does  not  give  owner 
the  right  to  charge  such  easement  with  serrioe  to  other  lands  of  his. 
Extent  of  grant  of  easement. 

ated  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Smith,  111  HI.  363;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Jones,  110  HI.  App.  626, — holding  that  a  conveyance  of  a  right  of  way 
conveys  also  everything  necessary  to  enjoy  it;  Tinker  v.  Rockford  137  111.  123, 
27  N.  E.  74,  holding  a  deed  for  railroad  right  of  way  a  license  to  do  whatever 
the  company  could  have  done  had  the  land  been  condemned;  Spencer  v.  Weaver, 
20  Hun,  450,  holding  that  grant  of  right  of  way  gives  grantee  so  much  only  as  is 
convenient  and  necessary  to  accomplish  the  purpose  intended;  Peabody  v.  Chan- 
dler, 42  App.  Div.  384,  69  N.  T.  Supp.  240,  holding  that  a  grant  of  a  right 
of  way  does  not  confer  a  right  to  pass  at  any  place  desired,  but  only  in  such  a 
way  as  to  damage  servient  estate  as  little  as  possible;  Kelsey  v.  King,  33  How. 
Pr.  39,  holding  that  the  dedication  of  land  for  a  street  will  not  authorize  a  city 
to  construct  a  sewer  therein;  Atty.  Gen.  v.  Williams,  140  Mass.  329,  54  A.  R. 
468,  holding  that  a  passageway  16  feet  wide  reserved  in  a  deed  by  the  state,  and 
forming  a  part  of  an  extensive  street  improvement,  must  be  left  open  to  the 
sky;  Cahill  v.  Layton,  57  Wis.  600,  46  A.  R.  46,  16  N.  W.  1,  on  construction  of 
grant  of  passageway,  as  to  extent*. 

Cited  in  reference  note  in  27  A.  S.  R.  538,  on  dimensions  of  private  way. 
Grant  of  principal  estate  as  carrying  easement. 

Cited  in  Lansing  v.  Wiswall,  5  Denio,  213,  holding  that  a  devise  of  land  to 
which  a  right  of  way  is  appurtenant  will  carry  the  latter,  though  not  specifically 
mentioned;  Warren  v.  Blake,  54  Me.  276,  89  A.  D.  748,  holding  that  where  the 
owner  of  two  adjacent  lots  conveys  simultaneously  to  different  persons,  a  right  of 
one  lot  owner  to  use  an  existing  passageway  over  the  other  will  not  pass  unless 
strictly  necessary;  Leonard  v.  Leonard,  2  Allen,  543,  holding  that  a  deed  of  land 
bounded  on  all  sides  by  lands  of  other  owners  passes  as  an  appurtenant  an 
existing  prescriptive  right  of  way  over  one  of  the  adjoining  lots;  Voorhees  v. 
Burchard,  65  N.  Y.  98,  holding  that  the  conveyance  of  premises  by  metes  and 
bounds  and  appurtenances,  describing  same  as  mill  property,  carries  with  it  an 
existing  and  only  way  thereto,  also  used  for  storage  of  logs;  Barnes  v.  Lloyd, 
112  Mass.  224,  holding  that  a  right  of  Way  appurtenant  to  land  will  pass  by  a 
deed  of  the  land  without  express  words;  Keats  v.  Hugo,  115  Mass.  204,  15  A.  R 
80,  holding  grant  of  easement  of  light  and  air  not  implied  from  grant  of  house 
having  windows  overlooking  retained  land  of  grantor;  Tucker  v.  Howard,  128 
Mass.  361,  holding  that  an  easement  in  a  passageway  includes  so  much  light  and 
air  as  is  necessarily  incident  to  the  use  of  the  passageway;  Johnson  v.  Knapp, 
146  Mass.  70, 15  N.  E.  134,  holding  that  an  owner  of  two  estates,  to  one  of  which 
a  right  to  draw  water  from  an  aqueduct  running  through  the  other  was  appurte- 
nant, impliedly  grants  the  easement  by  a  sale  of  the  former;  Pratt  v.  Sanger,  4 
Gray,  84,  holding  that  an  easement  to  draw  water  from  grantor's  well  gives 
grantee  a  right  to  pass  by  a  reasonably  convenient  and  direct  path;  Badeau  v. 
Mead,  14  Barb.  328,  holding  that  any  privilege  over  land  of  another  not  de- 
pendent upon  it  nor  absolutely  necessary  to  its  use  will  not  pass  imless  specified 
as  a  distinct  subject;  Brugger  v.  Butler,  6  Or.  459,  holding  that,  under  convey- 
ance of  land   together  with  easements,   sawmill,   mill   privileges  and   appurte- 
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nances,  the  height  of  a  dam  may  be  raised  if  necessary  to  get  sufficient  head 
of  water;  Karmuller  v.  Krotz,  18  Iowa,  362,  holding  an  easement,  an  appurte- 
nance to  land  which  will  pass  to  the  heir,  devisee  or  grantee  though  not  men- 
tioned in  the  will  or  deed. 
How  easements  are  created. 

Cited  in  Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  319,  29  L.R.A.  600,  41  N.  E. 
441y  holding  that  an  easement  binding  the  granted  premises  may  be  created 
in  favor  of  grantor  by  words  in  a  deed  poll;  Bowen  v.  Conner,  6  Cush.  132» 
holding  that  a  grantor  of  land  may  create  a  right  of  way  therein  by  reservation 
in  the  grant,  either  in  gross  or  annexed  to  grantor's  land. 

Cited  in  reference  note  in  58  A.  D.  736,  on  covenant  not  to  erect  building  on 
land  granted. 

Cited  in  note  in  41  A.  S.  R.  328,  on  easement  of  light  and  air  in  streets. 
Prescriptive  right  to  easement. 

Cited  in  State  v.  Welpton,  34  Iowa,  144,  holding  that  ti  slight  and  mistaken 
variance  from  the  true  line  of  a  highway  will  not  support  a  presumption  of  a 
grant  or  prescription. 
—  Effect  of  known  grant. 

Cited  in  Smith  v.  Wiggin,  52  N.  H.  112;  Barber  v.  Nye,  65  N.  Y.  211,—  holding 
that  no  use  of  easement  created  by  grant  and  consistent  therewith  will  be 
deemed  adverse;  Smith  v.  New  York  &  N.  E.  R.  Co.  142  Mass.  21,  6  N.  E.  842, 
holding  a  nonappearing  grant  or  prescription  not  presumed,  when  title  is  shown 
to  which  use  and  enjoyment  of  a  right  of  way  may  be  attributed;  O'Brien  v. 
Goodrich,  177  Mass.  32,  58  N.  E.  151,  holding  easement  not  less  adverse  because 
founded  on  a  grant,  though  doubtful  cases  will  be  construed  in  reference  to  the 
deed. 

Bight  to  maintain  action  for  infringement  of  right  as  dependent  on  its 
nature  and  amount  of  damage. 

ated  in  Wadsworth  v.  Tillotson,  15  Conn.  366,  39  A.  D.  391,  on  right  of 
£>ction  for  diversion  of  water  course  without  sensible  injury,  on  the  ground 
that  a  prescriptive  right  to  divert  would  ripen;  Dana  v.  Valentine,  6  Met.  8, 
holding  action  maintainable  for  nuisance  though  damages  nominal;  Piscataqua 
Nav.  Co.  V.  New  York,  N.  H.  &  H.  R.  Co.  89  Fed.  362,  holding  action  for  special 
damages  maintainable  by  vessel  owner  against  another  who  blocked  a  navigable 
channel;  Re  Eldred,  46  Wis.  530,  1  N.  W.  175,  on  right  of  individual  to  sue  for 
damages  sustained  from  public  nuisance,  when  damage  is  slight. 
Necessity  of  pleading  special  injury  from  nuisance. 

Cited  in  note  in  4  L.R.A.  212,  on  necessity  to  recovery,  of  plaintiflTs  showing 
special  injury  from  public  nuisance. 

37  AM.  DEC.  115,  WEED  t.  JEWETT,  2  MET.  608. 
Right  to  sue  on  promise  for  third  person's  benefit. 

Cited  in  Coleman  v.  Hatcher,  77  Ala.  217,  holding  purchase  money  which  a  ven- 
dee promises  at  time  of  sale  to  pay  to  vendor's  creditors  not  garnishable. 
Assignment  of  future  earnings. 

Cited  in  Boylen  v.  Leonard,  2  Allen,  407,  holding  that  assignment  of  future 
wages  without  limitation  of  time  will  include  wages  earned  by  a  laborer  for  nine 
montlis  thereafter  under  existing  contract;  Greene  v.  Bartholomew,  34  Ind.  23E|, 
Am.  Dec.  Vol.  V.— 75. 
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holding  an  assignment  of  all  right  in  a  contract  by  which  assignor  was  to  b« 
agent  of  an  insurance  company  in  a  designated  territory,  valid. 

Cited  in  reference  notes  in  34  A.  S.  R.  245,  on  assignment  of  money  to  become 
due;  61  A.  D.  417,  on  assignability  of  future  earnings;  42  A.  D.  261,  as  to  when 
assignment  of  debt  is  perfect  as  against  subsequent  attaching  creditor;  43  A.  S. 
R.  395,  on  validity  as  against  attaching  creditors  of  assignment  of  future 
earnings. 

Cited  in  note  in  14  LJiAu  126,  on  effect  of  mortgage  or  assignment  of  future 
accounts  or  earnings. 

—  Validity  of. 

Cited  in  Citizens'  Loan  Asdo.  v.  Boston  &  M  R.  Co.  196  Mass.  528,  124  A.  S.  R. 
584,  14  L.R.A.(N.S.)  1026,  82  N.  E.  696;  Mallin  v.  Wenham,  209  IlL  252,  101 
A.  S.  R.  233,  65  LJIA.  602,  70  N.  E.  564,  holding  assignment  of  wages  to  be 
earned  in  the  future  under  existing  contract  of  employment  for  indefinite  time, 
valid;  Emery  v.  Lawrence,  8  Cush.  151,  holding  assignment  of  wages  to  be 
earned  for  a  fixed  time  in  the  future  in  consideration  of  present  indebtedness 
and  being  supplied  with  groceries  in  the  future,  valid  if  not  fraudulent;  Haynes 
V.  Thompson,  80  Me.  125,  13  Atl.  276,  holding  wages  to  be  earned  under  an 
existing  contract  assignable  ^at  law;  Mulhall  v.  Quinn,  1  Gray,  105,  61  A.  D. 
414,  holding  wages  to  accrue  from  a  mere  possible  employment  not  assignable; 
Thayer  v.  Kelley,  28  Vt.  19,  65  A.  D.  220,  holding  assignment  of  future  earnings 
made  either  to  secure  present  indebtedness  or  to  obtain  future  advances,  valid 
when  made  by  one  actually  employed  at  fixed  wage  though  for  indefinite  period, 
terminable  at  will. 

87  AM.  DEC.  117,  BURDEN  v.  THAYER,  S  MET.  7«. 
Effect  of  transfer  or  assignment. 

Cited  in  Love  v.  Van  Every,  18  Mo.  App.  196,  holding  that  assignment  of  a 
continuing  and  partly  performed  contract  does  not  of  itself  transfer  a  right  of 
action  for  previous  breach;  Winslow  v.  Rand,  29  Me.  362,  holding  that  dividends 
for  the  previous  year  declared  by  a  wharf  company  a  month  after  a  conve>'ance 
of  shares  belong  to  the  purchaser;  Buffum  v.  Deane,  4  Gray,  385,  holding  convey- 
ance of  equity  of  redemption  after  its  attachment,  invalid. 

—  On  right  to  rent. 

Cited  in  Coffey  v.  Hunt,  75  Ala.  236,  holding  rent  an  incident  of  the  reversion 
which  passes  with  it  whether  the  transfer  be  volimtary  or  involuntary^  absolute 
or  a  mortgage;  Clarke  v.  Cobb,  121  Cal.  595,  54  Pac.  74  (dissenting  opinion),  on 
right  of  grantee  of  the  reversion  to  the  rent;  Robinson  v.  Deering,  56  Me.  357, 
holding  that  lessor  who  voluntarily  and  without  knowledge  or  consent  of  lessee 
terminated  a  tenancy  created  by  verbal  lease  cannot  collect  rent  accruing  be- 
tween last  rent  day  and  such  termination;  Abbott  v.  Hanson,  24  N.  J.  L.  493, 
holding  that  lessor  who  grants  the  reversion  cannot  bring  action  for  rent  due 
afterwards;  Peck  v.  Northrop,  17  Conn.  217,  holding  grantee  entitled  to  rents 
accruing  after  the  conveyance,  not  the  grantor;  Beal  v.  Boston  Car  Spring  Co. 
125  Mass.  157,  28  A.  R.  216,  holding  lessor  to  whom  his  lessee  has  assigned 
subleases,  entitled  to  rent  from  the  sublessees  accruing  after  the  assignment; 
Perkerson  v.  Snodgrass,  85  Ala.  137,  4  So.  762,  holding  that  the  exercise  of 
statutory  right  to  redeem  by  mortgagor  in  possession  at  time  of  foreclosure, 
who  attorned  to  mortgagee,  does  not  relieve  him  from  liability  for  rent  accruing 
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before  redemption;  Reynolds  v.  New  Orleans  Canal  &  Bkg.  Co.  30  Ark.  520, 
holding  mortgagee  not  entitled  to  the  rents  and  profits  imtil  he  has  taken 
possession  or  the  necessary  steps  to  take  possession;  Massachusetts  Hospital  L. 
Ins.  Co.  V.  Wilson,  10  Met.  126,  holding  mortgagee  entitled  to  rents  accruing 
after  he  takes  possession  but  not  before;  Russell  v.  Allen,  2  Allen,  42,  holding 
mortgagee  of  term  of  years  entitled  to  rent  accruing  after  giving  notice  to  sub- 
lessee; Kimball  v.  Pike,  18  N.  H.  419,  holding  that  mortgage  of  reversion  carries 
with  it  subsequently  accruing  rents;  Warner  v.  Bacon,  8  Gray,  397,  69  A.  D.  253; 
holding  one  wrongfully  delaying  to  convey  land  at  the  time  agreed  liable  for 
rent  during  such  wrongful  delay;  Allen  v.  Hall,  66  Neb.  84,  92  N.  W.  171,  holding 
that  tenant  may  defend  against  action  for  rent  by  lessor,  accruing  after  convey- 
ance by  lessor,  though  not  ousted  by  title  paramount;  Porter  v.  Sweeney,  61 
Tex.  213,  holding  rent  of  homestead  falling  due  after  death  of  father,  not  part 
of  estate,  but  belongs  to  children  free  from  claims  of  creditors;  Kaston  v.  Paxton, 
46  Or.  308,  114  A.  S.  R.  871,  80  Pac.  209,  holding  that  rent  accruing  before 
execution  of  sheriff's  deed  does  not  pass  to  purchaser  unless  specially  mentioned; 
Boyce  v.  Boyce,  6  Rich.  Eq.  302,  holding  that  first  mortgagee  has  a  first  right, 
to  rents  and  profits;  Edwards  v.  McClurg,  39  Ohio  St.  41  (dissenting  opinion),  on 
right    of   mortgagee   to    rents    accruing    after    the   mortgage. 

Cited  in  reference  notes  in  61  A.  D.  370,  on  rent  as  incident  to  reversion;  56  A. 
D.  584,  on  mortgage  transferring  rent  accruing  under  lease. 

Cited  in  note  in  18  E.  R.  C.  410,  on  right  of  mortgagee  to  enter  into  possession 
of  land,  or  if  it  is  in  occupation  of  tenants,  to  receive  rents. 
^Effect  of  conveyance  on  lessee's  rights. 

Cited  in  Otis  v.  McMillan,  70  Ala.  46,  holding  rights  of  lessee  not  affected 
by  a  conveyance  or  mortgage  during  the  term. 
ApporUoiunent  of  rent. 

Cited  in  Nicholson  v.  Munigle,  6  Allen,  215,  holding  that  landlord  who,  in 
accordance  with  a  power  in  a  lease,  terminates  a  tenancy  between  rent  days  can- 
not recover  rent  accruing  after  the  last  rent  day;  English  v.  Key,  39  Ala.  113, 
holding  that  there  is  no  apportionment  of  rent  between  lessor  and  his  assignee 
or  vendee,  in  absence  of  express  stipulation.  ;  i 

Attornment.  ' 

Cited  in  Pendergast  v.  Young,  21  N.  H.  234,  holding  attornment  unnecessary  to 
enable  assignee  of  owner  to  sue  for  rent;  Jones  v.  Rigby,  41  Minn.  530,  43  N.  W. 
390,  holding  ancient  common-law  doctrine  of  attornment  of  tenants  not  in  force 
in  Minnesota;  Hendrickson  v.  Beeson,  21  Neb.  61,  31  N.  W.  266,  holding  grant 
of  reversion  effectual  without  formal  attornment  of  lessee;  Russ  v.  Alpaugh, 
118  Mass.  369,  19  A.  R.  464,  holding  statute  4  &  5  Anne,  chap.  16,  §  21,  as 
to  grants  of  reversions  without  attornment  in  force  in  Massachusetts;  Dunshee 
V.  Grundy,  15  Gray,  314,  holding  payment  of  rent  by  sublessee  to  assignee  of 
his  lessor  sufficient  attornment  to  establish  relation  of  landlord  and  tenant. 
Right  of  landlord*s  assigrnee  to  sue  for  rent  In  his  own  name. 

Cited  in  Harmon  v.  Flanagan,  123  Mass.  288,  holding  that  landlord's  assignee 
of  rent  accruing  after  the  assignment  may  sue  in  his  own  name. 
Right  of  tenant  to  deny  landlord's  title. 

Cited  in  Grundin  v.  Carter,  99  Mass.  15,  holding  that  a  tenant,  in  an  action 
by  hia  lessor  for  rent,  may  show  that  the  lessor's  interest  has  been  extinguished. 
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S7  AM.  DEC.   121,  PARKER  t.  liOCKS  Sk  CANALS,   S  MET.   91. 
Effect  of  deed  by  disseisee. 

Cited  in  Dodge  v.  Nichols,  6  Allen,  548,  holding  conveyance  by  a  disseisee 
void,  and  that  title  remains  in  grantor. 

Cited  in  reference  notes  in  68  A.  D.  761,  on  effect  of  conveyance  of  lands  in 
adverse  possession  by  another;  6  A.  S.  R.  437,  on  effect  of  cotenant's  deed  of 
entire  estate  to  stranger. 
When  possession  Is  adverse. 

Cited  in  Stark  v.  Starr,  1  Sawy.  15,  Fed.  Gas.  No.  13,307,  holding  that  one 
in  the  actual  and  exclusive  possession,  and  in  receipt  of  rents  and  profits  claim* 
ing  ownership,  holds  adversely;  Byers  v.  Danley,  27  Ark.  77,  holding  entering 
or  appropriating  the  profits  of  land  under  claim  of  exclusive  right  or  with  intent 
to  possess  exclusively,  an  actual  ouster;  Fain  v.  Garthright,  5  Ga.  6,  holding 
possession  of  one  entering  under  land  contract,  adverse,  though  purchase  money 
unpaid;  Roberts  v.  Richards,  84  Me.  1,  24  Atl.  425,  holding  that  possession,  to 
be  adverse,  must  be  of  such  unequivocal  character  as  will  reasonably  indicate  to 
true  owner  that  occupant  is  not  an  occasional  trespasser  but  asserts  exclusive 
ownership;  Sumner  v.  Stevens,  6  Met.  337,  holding  that  one  entering  land  claim* 
ing  title,  though  by  parol  gift  only,  and  holding  exclusive  possession,  holds 
adversely;  Motte  v.  Alger,  15  Gray,  322,  holding  that  when  both  parties  to  a 
deed  not  actually  delivered  suppose  it  to  be  valid  and  grantee  continues  in  ex- 
clusive possession,  he  holds  adversely,  and  obtains  absolute  title  in  twenty  years; 
Samuels  v.  Borrowscale,  104  Mass.  207,  holding  disseisin  provable  by  evidence 
of  open  and  exclusive  possession  under  claim  of  title  against  all  persons  without 
proof  of  notice  to  disseisee;  Johnson  v.  Bean,  119  Mass.  271,  holding  possession 
adverse  when  occupant  has  his  house  on  the  land  which  is  partly  surrounded  by 
substantial  fence,  and  his  claim  of  title  is  open  and  notorious. 

Cited  in  reference  note  in  66  A.  S.  R.  406,  on  acts  of  owner  interrupting  ad- 
verse possession  of  disseisor. 

Cited  in  note  in  15  L.R.A.(N.S.)  1187,  on  necessity  of  entry  and  disseisin  to 
found  title  by  adverse  possession. 
^By  cotenant. 

Cited  in  Abernathie  v.  Consolidated  Virginia  Min.  Co.  16  Nev.  260;  Newmarket 
Mfg.  Co.  V.  Pendergast,  24  N.  H.  64;  Foulke  v.  Bond,  41  N.  J.  L.  527;  Union  Sav. 
Bank  v.  Taber,  13  R.  I.  683;  Bennett  v.  Pierce,  50  W.  Va.  604,  40  S.  E.  395; 
Wright  V.  Sperry,  21  Wis.  332;  Unger  v.  Mooney,  63  Gal.  586,  49  A.  R,  100,-^ 
holding  possession  of  land  by  a  purchaser  under  deed  of  an  entire  lot,  adverse 
to  rightful  owner,  though  he  was  tenant  in  common  with  grantor;  Joyce  v. 
Dyer,  189  Mass.  64,  109  A.  S.  R.  603,  75  N.  E.  81,  holding  that  one  entering 
land  under  deed  purporting  to  convey  the  entire  title;  in  ignorance  of  title  of 
a  cotenant,  holds  adversely;  Soper  v.  Lawrence  Bros.  98  Me.  268,  99  A.  S.  R. 
397,  56  Atl.  908,  holding  one  entering  under  warranty  deed  of  entire  premises,  not 
presumed  to  be  tenant  in  common,  but  in  severalty,  whose  interest  is  adverse; 
Alexander  v.  Kennedy,  19  Tex.  488,  70  A.  D.  358,  holding  possession  of  slaves  for 
four  years  by  parents  of  deceased  wife,  not  in  itself  sufficient  to  justify  jury 
in  finding  it  adverse  to  husband,  who  was  half  owner  by  law  of  descent; 
Culver  V.  Rhodes,  87  N.  Y.  348,  holding  conveyance  by  life  tenant  to  one  joint 
tenant  in  remainder  not  adverse  to  the  others,  when  no  hostile  claim  was  made 
known  to  them;  Stoddard  v.  Weston,  3  Silv.  Sup.  Ct.  13,  6  N.  Y.  Supp.  34,  hold- 
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ing  possession  by  cotenant  not  adverse  without  open  assertion  of  exclusive  title 
in  himself  brought  home  to  knowledge  of  cotenant;  Warfield  v.  Lindell,  38  Mo. 
561,  90  A.  D.  443,  holding  a  party  taking  possession  under  deed  which  makes  him 
tenant  in  common  with  others,  presumed  to  take  for  them  as  well  as  for 
himself;  Campau  v.  Dubois,  39  Mich.  274,  holding  that  exclusive  occupancy  for 
twenty-five  years. by  one  of  several  joint  heirs,  and  improvement  of  the  premises 
with  knowledge  of  coheirs,  is  adverse;  Dubois  v.  Campau,  28  Mich.  304,  as  to 
what  occupancy  by  tenant  in  common  is  adverse;  Bellis  v.  Bellis,  122  Mass. 
414,  holding  that  entry  by  tenant  in  common  under  claim  by  exclusive  right  with 
knowledge  of  cotenant  will  amount  to  disseisin;  McKneely  v.  Terry,  61  Ark. 
527,  33  S.  W.  953,  holding  that  statute  of  limitations  will  not  begin  to  run 
in  favor  of  one  joint  tenant  until  he  has  absolutely  denied  title  of  his  cotenants 
or  by  notorious  acts  showed  his  intention  to  hold  exclusively;  Owen  v.  Morton, 
24  Oil.  373,  holding  any  act  of  cotenant  in  the  exclusive  possession  which 
manifests  an  intention  to  hold  exclusively,  equivalent  in  law  to  actual  ouster; 
Bader  v.  Dyer,  106  Iowa,  715,  68  A.  S.  R.  332,  77  N.  W.  469,  holding  possession 
for  thirty  years  by  cotenant,  who  made  no  public  claim  of  entire  ownership,  not 
adverse  to  cotenants  having  no  knowledge  of  cotenancy;  Warfield  v.  Lindell, 
30  Mo.  272,  77  A.  D.  614,  holding  possession  of  land  by  tenant  in  common  for 
twenty-six  years  and  exclusive  receipt  of  rents  and  profits,  not  necessarily 
adverse;  Ingalls  v.  Newhall,  139  Mass.  268,  30  N.  £.  96,  holding  sole  possession 
with  pernancy  of  profits  standing  alone,  not  evidence  of  ouster  by  cotenant; 
Thornton  v.  York  Bank,  45  Me.  158,  holding  receipt  and  retention  by  one  co- 
tenant  of  rents  and  profits  not  considered  adverse;  Lefavour  v.  Homan,  3  Allen, 
354,  holding  that  disseisin  of  one  tenant  in  common  by  another  may  be  shown 
by  a  long  continued  series  of  acts  showing  his  intent  to  hold  exclusively. 

Cited  in  reference  notes  in  70  A.  D.  363,  as  to  when  possession  of  tenant  in 
common  is  adverse  to  cotenants;  90  A.  D.  454,  as  to  ouster  of  his  cotenants  by 
tenant  in  common. 

Cited  in  note  in  10  LJRAl.(N.S.)  186,  on  presumption  of  ouster  of  one  tenant 
in  common  from  long  continued  undisturbed  possession  of  another. 

Distinguished  in  Justice  v.  Lawson,  46  W.  Va.  163,  33  S.  E.  102,  holding  that 
a  conveyance  by  one  cotenant  alone  though  purporting  to  convey  the   entire 
estate,  not  an  ouster  when  no  possession  was  taken  under  it. 
Color  of  title. 

Cited  in  Moody  v.  Fleming,  4  Ga.  115,  48  A.  D.  210,  holding  possession  under 
grant  from  state,  color  of  title,  though  it  is  void  for  irregularity  if  tenant  en- 
ters bona  fide;  Grubbs  v.  Lyendecker,  153  Ind.  348,  53  N.  E.  940;  Burgett  v. 
Taliaferro,  118  111.  503,  9  N.  E.  334, — holding  that  warranty  deed  by  cotenant 
in  possession  purporting  to  convey  the  entire  estate  is  color  of  title. 
Right  of  defendant  to  defeat  claimant's  title  by  showing  title  in  him- 
self or  others. 

Cited  in  Bell  v.  Woodward,  46  N.  H.  315,  holding  that  defendant  in  action 
to  foreclose  a  mortgage  may  show  title  in  himself  or  others. 
Purging  dlsselsfn. 

Distinguished  in  Elder  v.  McClaskey,  17  C.  C.  A.  251,  37  U.  S.  App.  1,  70  Fed. 
529  (reversing  47  Fed.  154,  42  Fed.  607),  holding  that  acceptance  of  deed  of  out- 
standing interest  by  one  in  possession  will  generally  not  affect  his  adverse  pos- 
session if  it  began  under  claim  of  title. 
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37  AM.  DEO.  126,  TRULIi  t.  EASTMAN,  3  MET.  121. 

Effect  of  deed  of  grantor's  interest. 

Cited  in  Porter  v.  Sullivan,  7  Gray,  441,  holding  that  a  quitclaim  deed  will 
pass  all  title  which  the  grantor  has. 
Validity  and  effect  of  conveyance  of  contingent  estate  or  expectancy. 

Cited  in  Jones  v.  Jones,  46  Iowa,  466,  holding  valid,  contract  of  heir,  with  con- 
sent of  ancestor,  to  sell  his  expectancy  or  right  in  ancestor's  estate;  Sullivan  v 
Sullivan,  Fed.  Cas.  No.  13,598,  holding  that  assignment  by  cestui  que  trust 
of  equitable  interest  by  way  of  contingent  remainder  passes  assignor's  inter- 
est; Headrick  v.  McDowell,  102  Va.  124,  102  A.  S.  R.  843,  65  L.R.A.  578,  45 
S.  E.  804,  holding  that  advancements  made  in  lifetime  of  ancestor  to  an  heir 
must  be  brought  in  hotchpot  when  the  ancestor  dies  intestate,  so  that  the 
estate  may  be  divided  equitably  according  to  law,  notwithstanding  the  heir, 
in  consideration  of  the  advancement  had  relinquished  his  interest  in  the  es- 
tate; Hoyt  V.  Hoyt,  61  Vt.  413,  18  Atl.  313,  holding  that  an  agreement  among 
heirs  regarding  the  estate,  made  before  death  of  ancestor,  may  be  enforced 
in  equity  after  his  death,  where  so  acted  upon  that  to  refuse  relief  would 
be  inequitable;  Nesmith  v.  Dinsmore,  17  N.  H.  515,  holding  that  in  absence 
of  fraud  a  child,  in  consideration  of  an  advancement,  may  give  a  valid  re- 
lease of  interest  in  parents'  estate;  Jenkins  ▼.  Stetson,  9  Allen,  128,  hold- 
ing that  bond  of  heir  apparent,  with  consent  of  ancestor  and  for  sufficient 
consideration  to  devise  an  estate  which  may  come  to  him  by  descent,  is  valid; 
Brown  v.  Brown,  139  Ind.  653,  39  N.  E.  152,  holding  valid  a  family  *^ettle- 
ment  by  which  adult  children,  in  consideration  of  immediate  advancements  by 
father,  release  all  interest  in  his  estate;  Bailey  v.  Hoppin,  12  R.  I.  560,  holding 
a  deed  of  grantor's  interest  in  land  with  covenant  of  nonclaim,  enforceable  in 
equity,  though  grantor's  interest  was  a  mere  expectancy. 

Cited  in  reference  notes  in  44  A.  D.  340;  67  A.  D.  787;  36  A.  S.  R.  562, — on 
conveyance  of  expectancies;  57  A.  D.  212,  on  effect  of  conveyance  containing  gen- 
eral warranty;  6  A.  S.  R.  912,  on  right  of  apparant  heir  to  convey  land  which 
is  to  vest  in  him  upon  ancestor's  death;  63  A.  D.  654,  on  effect  of  release  of 
expectancy  by  heir  apparent;  39  A.  D.  158,  on  rescission  of  contracts  made  witJi 
heirs. 

Cited  in  notes  in  5  L.R.A.  123,  on  assignability  of  mere  possibilities;  5  L.R.A. 
122,  on  assignment  of  future  contingent  interests;  24  E.  R.  C.  769,  770,  on  valid- 
ity of  assignment  of  expectancy ;  56  A.  S.  R.  342,  on  invalidity  of  assignment  of  ex- 
pectancies; 57  A.  D.  441,  on  validity  of  assignment' of  demand  to  become  due; 
33  L.R.A.  278,  as  to  when  sale  of  expectancy  is  binding  upon  heir;  56  A.  S.  R. 
359,  on  what  property  passes  by  assignment  of  expectancies;  56  A.  S.  R.  344,  on 
enforceability  in  equity  of  assignment  of  expectancies;  33  L.R.A.  275,  on  valid- 
ity of  sale  of  expectancy  by  prospective  heir  as  affected  by  parent's  assent;  33 
L.R.A.  274,  on  question  of  warranty  on  sale  of  expectancy  by  prospective  heir; 
18  E.  R.  C.  333,  as  to  equitable  relief  against  unconscionable  dealings  by  way 
of  mortgage  or  otherwise,  with  expectant  heirs  or  reversioners;  15  A.  D.  575, 
on  rescission  of  contracts  made  with  heirs,  reversioners,  and  ■  expectants  in  the 
lifetime  of  the  ancestor. 

Distinguished  in  Needles  v.  Needles,  7  Ohio  St.  432,  70  A.  D.  86,  holding  that 
an  executory  contract  between  ancestor  and  heir  that  the  latter,  in  considera- 
tion of  an  advancement  by  the  former,  will  not  claim  any  share  in  the  former's 
estate  is  invalid;  Sullings  v.  Richmond,  5  Allen,  187,  81  A   D.  742,  holding  that 
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a  probate  court  must  give  a  widow  her  distributive  share  of  husband's  personal 
estate,  notwithstanding  a  postnuptial  agreement  releasing  all .  claim  in  hus- 
band's estate,  since  it  must  be  enforced,  if  at  all,  in  equity. 

Elstoppel  to  set  up  after-acquired   title  contrary  to  grant  or   covenant 
in  deed. 

Cited  in  Holcombe  v.  Richards,  38  Minn.  38,  36  N.  W.  714,  holding  one  giving 
a  quitclaim  deed  with  covenant  of  nonclaim,  estopped  to  set  up  against  his 
grantee  a  subsequently  acquired  title;  McCusker  v.  McEvey,  10  R.  I.  606  Appx. 
(dissenting  opinion),  as  to  how  far  ordinary  warranties  in  quitclaim  deeds 
estop  the  grantor;  Taggart  v.  Risley,  4  Or.  236,  holding  that  a  deed  purporting 
to  pass  an  absolute  estate,  and  not  merely  grantor's  interest,  binds  and  passes 
interest  subsequently  acquired  by  grantor,  though  it  contains  no  warranty;  Ayer 
V.  Philadelphia  &  B.  Face  Brick  Co.  159  Mass.  84,  34  N.  E.  177,  holding  that 
when  one  sells  with  warranty  greater  than  the  grant,  the  estoppel  to  set  up  a 
subsequently  acquired  title  is  coextensive  with  the  grant;  Butler  v.  Seward, 
10  Allen,  466,  holding  that  a  covenant  of  warrant  in  a  second  mortgage  whica 
was  foreclosed  estops  the  mortgagor  from  setting  up  and  redeeming  under  a  first 
mortgage,  which  was  subsequently  acquired  by  the  second  mortgagee;  Scoffins 
V.  GrandstafT,  12  Kan.  467,  holding  one  selling  with  covenants  lands  to  which  • 
he  had  no  title,  estopped  to  set  up  after-acquired  title  against  grantee's  assigns; 
McAdaras  v.  Bailey,  169  Ind.  618,  124  A.  S.  R.  240,  13  L.R.A.(N.S.)  1003,  82 
N.  E.  1057,  holding  that  irrespective  of  jurisdiction  of  courts  of  equity  subso- 
quently  acquired  interests  may  be  conveyed  by  operation  of  principle  of  estoppel; 
Doe  ex  dem.  Potts  v.  Dowdall,  3  Houst.  (Del.)  369,  11  A.  R.  757,  holding  one 
conveying  with  warranty  land  to  which  he  had  no  title,  estopped  to  set  up  after- 
acquired  right. 

Cited  in  reference  notes  in  62  A.  S.  R.  863,  on  conveyance  of  after-acquired 
title;  59  A.  S.  R.  432,  as  to  when  mortgage  covers  after-acquired  title;  4  A.  S. 
R.  41;  41  A.  S.  R.  722, — on  estoppel  to  claim  after-acquired  title;  39  A.  D.  687, 
as  to  when  after-acquired  title  passes  by  estoppel;  54  A.  D.  635,  on  right  of 
vendor  in  deed  not  containing  covenant  of  warranty  to  assert  after-acquired 
title. 

Cited  in  notes  in  68  A.  D.  584,  as  to  when  subsequently  acquired  title  by 
grantor  vests  in  grantee;  23  A.  D.  673,  on  estoppel  of  grantor  to  set  up  subse- 
quently-acquired title  by  special  covenant  of  warranty  against  himself. 

Distinguished  in  Russ  v.  Alpaugh,  118  Mass.  369,  19  A.  R.  464,  holding  that 
a  deed  from  a  father  with  full  covenants  of  warranty  does  not  estop  his  heirs 
to  assert  against  grantee  an  independent  title  derived  by  inheritance  from  their 
mother;  Miller  v.  Ewing,  6  Cush.  34,  holding  one  giving  a  quitclaim  deed  to 
land  in  which  he  has  some  interest,  not  estopped  to  set  up  subsequently  acquired 
title. 

Criticized  in  Pike  v.  Galvin,  29  Me.  183  (dissenting  opinion,  30  Me.  639), 
holding  that  an  after-acquired  title  by  grantor  will  not  inure  to  a  grantee  in  a 
deed  without  warranty. 

»By  conveyance  of  expectancy. 

Cited  in  Low  v.  Low,  77  Me.  37,  holding  a  son  estopped  by  a  release  of  all 
interest  in  his  father's  estate  in  consideration  of  a  nadvancement  by  the  father; 
Dean  v.  Doe,  8  Ind.  476,  holding  the  daughter  of  one  conveying  with  warranty 
land  owned  by  his  father,  not  thereby  estopped  to  claim  title  on  the  subsequent 
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death    intestate    of    her   grandfather    subsequent    to    her    father's    death,    also 
intestate. 

Cited  in  reference  notes  in  49  A.  D.  231,  on  effect  of  conveyance  with  warranty 
as  conveyance  of  after-acquired  title;  80  A.  D.  654,  on  estoppel  by  conveyance 
by  heir  apparent  of  estate  in  expectancy. 

Cited  in  note  in  66  A.  S.  R.  362,  363,  on  warranty  or  estoppel  as  to  assign- 
ment of  expectancy. 
Words  necessary  to  create  ooTenant  In  deed. 

Cited  in  Masury  y.  Southworth,  9  Ohio  St.  340;  Peters  v.  Stone,  193  Mass. 
179,  79  N.  E.  336, — holding  that  no  precise  form  of  technical  wdrds  is  required 
to  create  a  covenant  in  a  deed,  but  clear  manifestations  of  such  intention  are  all 
that  is  required;  Orne  v.  Fridenberg,  28  W.  N.  C.  645,  22  Atl.  832,  143  Pa^  487; 
Electric  City  Land  &  Improv.  Co.  v.  West  Ridge  Coal  Co.  187  Pa.  600,  41  Atl. 
468, — holding  that  no  special  words  are  necessary  to  make  a  covenant  that  will 
run  with  the  land. 

Cited  in  note  in  47  A.  D.  673,  on  covenants  of  warranty. 
Assignability  of  claims. 
Distinguished  in  Alexander  v.  Overton,  36  Neb.  603,  64  N.  W.  826,  holding  on 
assignability  of  right  of  action. 

87   AM.  DEC.    ISO,   HUNT  v.  HUNT,   S   MET.    175. 
Sufficiency  of  title  in  writ  of  entry. 

Cited  in  Peele  v.  Chever,  8  Allen,  89,  holding  that  tenant  in  writ  of  entry 
cannot  set  up  an  outstanding  title  in  strangers  with  whom  he  is  not  in  privity, 
except  to  rebut  demandant's  evidence  of  seisin;  Chandler  v.  Wilson,  77  Me.  76, 
holding  that  in  writ  of  entry  demandant  to  prevail  must  show  that  he  has  the 
title  or  a  better  or  higher  evidence  of  title  than  tenant. 
Presumption  of  grant. 

Cited  in  Wallace  v.  Fletcher,  30  N.  H.  434,  holding  that  courts  will  follow  the 
analogies  of  statute  of  limitations,  when  statute  is  silent,,  in  case  of  acquisition 
or  barring  of  easement  in  land  by  prescription. 

Cited  in  reference  note  in  39  A.  D.  686,  on  presiunption  of  grant  from  long 
continued  adverse  possession. 
Wlien  possession  is  adverse. 

Cited  in  reference  note  in  66  A.  S.  R.  297,  on  adverse  possession  between 
parent  and  child. 

Cited  in  note  in  12  L.R.A.(N.S.)  1141,  on  right  of  one  in  permissive  posses- 
sion to  acquire  title  by  adverse  possession. 

37  AM.  DEC.  185,  SAMSON  v.  THORNTON,  3  MET.  275. 
Liability  of  irregular  indorser. 

Cited  in  Pierse  v.  Irvine,  1  Minn.  369,  Gil.  272;  Stein  v.  Passmore,  25  Minn. 
266;  Bryant  v.  Eastman,  7  Cush.  Ill, — holding  one  not  otherwise  a  party  in- 
dorsing a  note  at  or  before  delivery  to  give  it  credit,  liable  as  joint  promisor; 
Childs  V.  Wyman,  44  Me.  433,  69  A.  D.  Ill,  holding  one  not  otherwise  a  party 
to  a  note,  indorsing  it  the  day  after  its  date  and  execution  in  pursuance  of 
prior  agreement,  liable  as  original  promisor;  Richardson  v.  Lincoln,  6  Met.  201, 
holding  one  not  payee  indorsing  note  at  time  of  delivery,  liable  as  original 
promisor  and  surety;  Essex  Co.  v.  Edmands,  12  Gray,  273,  71  A.  D.  758,  hold- 
ing one  not  payee  indorsing  note  before  delivery,  liable  as  promisor,  not  as  in- 
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dorser,  and  parol  evidence  inadmissible  to  prove  contrary;  Downey  v.  O'Keefe, 
26  R.  I.  671,  59  Atl.  929,  holding  one  not  otherwise  a  party  indorsing  note  be- 
fore its  issue,  liable  to  payee  as  joint  maker,  and  likewise  liable  if  indorsing 
after  delivery  in  accordance  with  agreement  before  delivery;  Ellis  v.  Brown,  6 
Barb.  282  (dissenting  opinion),  on  liability  of  payee  of  note  and  third  person 
indorsing  before  delivery  above  payee's  name;  Massey  v.  Turner,  2  Houst.  (Del.) 
79,  holding  that  one,  not  otherwise  a  party  to  a  note,  but  for  whose  benefit  it 
was  really  given,  who  indorses  it  before  delivery  is  liable  as  original  promisor. 

Cited  in  reference  notes  in  49  A.  D.  790,  on  liability  of  indorser  as  original 
promisor;  56  A.  D.  359,  on  irregular  indorser  as  original  promisor  or  maker; 
40  A.  D.  291,  on  effect  of  indorsement  on  note  at  time  of  execution;  75  A.  D. 
330,  on  effect  of  indorsement  of  negotiable  note  by  stranger  before  delivery  to 
payee;  69  A.  D.  112,  on  effect  of  indorsement  of  note  by  third  party  before  de- 
livery or  putting  into  circulation;  39  A.  D.  132,  on  one  writing  name  on  note 
not  being  holder  or  payee,  being  treated  as  maker  or  original  promisor. 
Parol  evidence  to  explain  indorsement. 

Cited  in  Sturtevant  v.  Randall,  53  Me.  149,  holding  parol  evidence  admissible 
to  show  capacity  in  which  one  apparently  a  second  indorser  signed  a  note; 
Wright  V.  Morse,  9  Gray,  337,  69  A.  D.  291,  holding  parol  evidence  inadmis- 
sible to  show  that  one  not  otherwise  a  party  indorsing  a  note  before  delivery 
signed  as  guarantor  only,  even  as  between  original  parties. 

Distinguished  in  Culbertson  v.  Smith,  52  Md.  628,  36  A.  R.  384,  holding  the 
mere  blank  indorsement  by  a  third  person  of  a  single  bill  nine  months  after  de- 
livery to  guarantee  it,  not  a  compliance  with  statute  of  frauds  requiring  agree- 
ments to  answer  for  debt  of  another  to  be  in  writing. 
Safflciency  of  delivery  to  pass  title  —  To  realty. 

Cited  in  People's  Ins.  Co.  v.  Straehle,  2  Cin.  Sup.  Ct.  Rep.  186,  holding  that 
grantee  in  deed  delivered  in  escrow,  who  unauthorizedly  obtains  and  records 
same,  does  not  thereby  acquire  title;  Parmelee  v.  Simpson,  5  Wall.  81,  18  L. 
ed.  542,  holding  that  placing  on  record  of  deed  of  whose  existence  grantee  is 
ignorant  will  not  pass  title  which  will  take  precedence  over  mortgage  executed 
between  such  record  and  a  formal  subsequent  delivery;  Knox  v.  Clark,  15  Colo. 
App.  356,  62  Pac.  334,  holding  that  deed  from  husband  to  wife,  executed  and 
recorded  without  her  knowledge  in  payment  of  debts  due  her,  is  postponed  to 
claims  of  creditors  attaching  after  record  before  her  knowledge  and  acceptance; 
Hawkes  v.  Pike,  105  Mass.  560,  7  A.  R.  554,  holding  that  execution  and  record- 
ing of  deed  of  whose  existence  grantee  is  ignorant  until  it  is  revoked  by 
grantor  does  not  pass  title;  Derry  Bank  v.  Webster,  44  N.  H.  264;  Day  v. 
Griffith,  15  Iowa,  104, — holding  that  execution  and  recording  of  deed  of  whose 
existence  grantee  is  ignorant  will  not  cut  off  rights  of  creditors  attaching  be- 
fore assent  by  grantee;  Ellis  v.  Clark,  39  Fla.  714,  23  So.  410,  holding  execution 
and  recording  of  deed  prima  facie,  and  only  prima  facie,  evidence  of  delivery  and 
acceptance;  Goodsell  v.  Stinson,  7  Blackf.  437,  holding  that  mortgage  executed 
and  recorded  without  knowledge  of  mortgagee  is  postponed  to  judgment  rendered 
before  knowledge  and  acceptance;  Barnes  v.  Barnes,  161  Mass.  381,  37  N.  E. 
379,  holding  that  execution  and  recording  of  deed  with  intent  to  pass  title,  and 
which  was  assented  to  by  grantee,  but  never  actually  delivered,  will  not  pass 
title;  Richards  v.  Merrimack  &  C.  R.  Co.  44  N.  H.  127,  on  effect  of  delivery  of 
mortgage  deed  by  mortgagor  to  register  for  record,  and  for  use  of  mortgagee; 
Robbins  v.  Rascoe,   120  N.   C.   79,  58   A.   S.   R.   774,  38  L.R.A.   238,  26   S.  E. 
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807  (dissenting  opinion),  on  delivery  of  deed  to  register  for  record  as  delivery 
when  grantee  was  ignorant  of  its  existence;  Corley  v.  Cor  ley,  2  Coldw.  520, 
holding  execution  of  deed  by  grantor  and  leaving  it  for  record  coupled  with  his 
subsequent  assent  thereto  or  recogi|ition  of  grantee's  title,  equivalent  to  actual 
delivery;  Roosevelt  v.  Carow,  6  Barb.  190,  holding  that  a  deed  by  father  to 
trustees  for  benefit  of  daughter,  remaining  in  father's  possession  until  death  and 
unknown  to  trustees  or  daughter,  never  took  effect;  New  v.  Reissner,  56  Ind. 
118,  holding  that  title  to  realty  assigned  for  benefit  of  creditors  does  not  pass 
until  record  of  assignment,  which,  till  then,  is  subject  to  seizure  on  execution; 
Rogers  v.  Carey,  47  Mo.  232,  4  A.  R.  322,  holding  that  execution  of  deed  which 
grantee  refuses  to  accept  will  not  pass  title;  Peck  v.  Rees,  7  Utah,  467,  13  L.R.A. 
714,  27  Pac.  581,  holding  delivery  of  deed  to  third  person  to  be  delivered  to 
grantee  on  grantor's  death  does  not  pass  title,  though  delivered  as  instructed, 
when  grantee  did  not  know  of  deed  until  grantor's  death. 

Cited  in  reference  notes  in  42  A.  D.  441,  on  delivery  of  deed;  51  A.  D.  674,  on 
what  constitutes  delivery  of  deed;  44  A.  D.  707,  on  necessity  and  sufficiency  of 
delivery  of  deed. 

Cited  in  notes  in  63  A.  S.  R.  537,  on  delivery  of  deed;  12  L.R.A.  175,  on  de- 
livery of  deed  by  recording;  5  L.R.A.  121,  on  registration  as  evidence  of  de- 
livery of  deed;  18  L.  ed.  U.  S.  542,  on  recording  deed  as  delivery  or  evidence  of 
delivery;  21  L.R.A.  696,  on  effect  of  recording  written  transfer  or  assignment 
of  property  as  a  gift;  54  L.R.A.  905,  on  rights  of  third  persons  in  case  of  de- 
livery to  person  other  than  the  grantee. 

Distinguished  in  Herring  v.  Richards,  1  McCrary,  670,  3  Fed.  439,  holding 
that  acceptance  of  deed  delivered  by  grantor  to  recorder  for  record  will  be 
presumed  in  absence  of  proof  if  grant  be  beneficial;  Cooper  v.  Jackson,  4  Wis. 
537,  holding  that  a  deed  which  was  left  with  register  for  record  in  accordance 
with  previous  understanding  with  grantee  and  subsequently  ratified  by  him  is 
duly  delivered. 
^To  personalty. 

Cited  in  McEwen  v.  Troost,  1  Sneed,  186,  holding  execution  of  deed  of  chattels 
by  grantor,  who  directs  it  to  be  recorded  coupled  with  subsequent  assent  thereto, 
equivalent  to  actual  delivery  and  acceptance;  Rogers  v.  Heads  Iron  Foundry, 
51  Neb.  39,  37  L.R.A.  429,  70  N.  W.  527,  holding  that  chattel  mortgage  delivered 
to  unauthorized  third  person  for  grantee  and  to  record  when  subsequently  ac- 
cepted by  mortgagee  takes  effect,  as  betwen  mortgagor  and  mortgagee,  at  time 
of  such  delivery,  but  not  as  to  persons  acquiring  rights  before  actual  acceptance. 
Brabrook  v.  Boston  Five  Cents  Sav.  Bank,  104  Mass.  228,  6  A.  R.  222,  holding 
that  deposit  by  father  in  savings  bank  in  name  of  daughter  without  her  knowl- 
edge until  his  death  does  not  pass  title  to  her. 

Cited  in  note  in  31  A.  R.  454,  on  validity  of  trust  created  by  deposit  in  a  bank 
of  depositor's  own  money  in  trust  for  another  who  is  ignorant  thereof  until 
depositor's  death. 

87  AM.  DEC.   139,  COM.  v.  LOUD,  3  MET.  828. 
Effect  of  irregularities  in  criminal  complaint. 

Cited  in  Com.  v.  Keith,  8  Met.  531,  holding  that  conviction  and  performance 
of  sentence  render  defendant  incompetent  as  witness,  though  complaint  was  so 
defective  as  to  render  judgment  reversible  on  error;  Wood  v.  Southwick,  97 
Mass.  354,  holding  that  perjury  may  be  committed  at  a  criminal  trial,  though 
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the  complaint  is  so  defective  that  no  irreversible  judgment  could  be  rendered 

thereon. 

Wliat  constitutes  former  jeopardy. 

Cited  in  Murphy  v.  Massachusetts,  177  U.  S.  165,  44  L.  ed.  711,  20  Sup.  Ct. 
Rep.  639  (affirming  174  Mass.  369,  75  A.  S.  R.  353,  48  L.R.A.  303,  54  X.  E. 
860),  holding  plea  of  former  jeopardy  or  conviction  not  maintainable  because 
of  service  of  part  of  a  sentence,  reversed  or  vacated  on  prisoner's  own  appli- 
cation; Grisham  v.  State,  19  Tex.  App.  504,  holding  conviction  followed  by  en- 
durance of  punishment,  a  bar  to  further  prosecution,  and  cannot  be  set  aside 
without  prisoner's  consent;  State  ex  rel.  Lowe  v.  Tow,  5  Ind.  App.  261,  31  N.  E. 
1120,  holding  that  one  who,  though  entitled  thereto,  waives  trial  by  justice  or 
jury  in  surety  of  the  peace  proceedings,  and  furnishes  bond  for  appearance  at 
circuit  court  is  bound  thereby. 

Cited  in  reference  notes  in  49  A.  D.  705;  51  A.  D.  465;  59  A.  D.  229, — on 
what  constitutes  jeopardy;  55  A.  D.  546,  on  what  constitutes  valid  plea  of 
former  jeopardy;  77  A.  D.  697,  as  to  when  prisoner  has  been  once  in  jeopardy; 
64  A.  D.  60,  on  sentence  by  justice  of  the  peace  as  bar  to  indictment. 

Distinguished  in  State  v.  Sherburne,  58  N.  H.  535,  holding  that  arrest  of  judg- 
ment on  defendant's  motion  will  prevent  a  plea  of  former  conviction  when  prose- 
cuted anew. 

—  Effect  of  defects  or  irregularities. 

Cited  in  Fritz  v.  State,  40  Ind.  18,  holding  conviction  of  an  affray,  though  on 
a  defective  affidavit,  a  bar  to  a  prosecution  for  assault  and  battery  arising  out 
of  same  acts;  Com.  v.  Foster,  122  Mass.  317,  23  A.  R.  320,  holding  that  defend- 
ant found  guilty  generally  on  indictment  containiilg  several  counts,  and  sen- 
tenced on  two  and  imprisoned  thereon  cannot  be  sentenced  anew  at  subse- 
quent term  to  which  case  is  not  continued  on  a  third  count,  even  though  first 
sentence  was  erroneous;  Kohlheimer  v.  State,  39  Miss.  548,  77  A.  D.  689, 
holding  conviction  on  indictment  void  on  face  of  record,  not  a  bar  to  sub- 
sequent prosecution  for  same  offense,  but  aliter  where  indictment  is  merely 
voidable  for  matter  dehors  the  record;  State  v.  Snyder,  98  Mo.  555,  12  S. 
W.  369,  holding  that  defendant  submitting  to  and  performing  sentence  on 
erroneous  judgment  cannot  be  again  punished;  Davis  v.  State,  37  Tex.  Crim. 
Rep.  359,  39  S.  W.  937,  holding  former  conviction,  though  on  defective  complaint, 
a  bar  to  further  prosecution  where  defendant  submitted  thereto;  People  v.  Sulli- 
van, 54  Misc.  489,  106  N.  Y.  Supp.  143,  holding  that  court  cannot  revoke  law- 
fully imposed  sentence  partly  executed  by  commencement  of  imprisonment  to 
impose  a  heavier  sentence;  Re  McClaskey,  2  Okla.  568,  37  Pac.  854,  holding  that 
jeopardy  did  not  attach  by  a  trial,  conviction,  judgment,  and  incarceration, 
when  court  did  not  have  jurisdiction  because  illegally  adjourned  by  the  clerk 
alone  and  defendant  was  for  this  reason  released  on  habeas  corpus;  Lamed  v. 
Com.  12  Met.  240,  holding  an  informality  in  an  indictment  for  burglary  which 
charges  an  actual  larceny  in  addition  to  the  intent  to  commit  larceny  not  an 
objection  to  setting  up  a  conviction  thereon  in  bar  of  future  prosecution;  Joy 
V.  State,  14  Ind.  139,  holding  that  judge  may  stop  trial  when  indictment  is  so 
defective  as  would  render  a  verdict  against  prisoner  void  or  voidable  without 
what  transpired  being  a  bar  to  future  proceedings. 
Order  of  trial  of  pleas  of  former  conviction  and  not  guilty. 

Distinguished  in  Com.  v.  Merrill,  8  Allen,  545,  holding  that  a  defendant  plead- 
ing former  conviction  and  also  not  guilty  cannot  be  tried  on  both  pleas  at  one 
time',  but  the  former  must  be  disposed  of  first. 
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S7   AM.  DEC.    140,  ORI£XTAIi  BANK  T.  HASKINS,   3   MET.    332. 
Secondary   evideqce  of  destroyed   docomento. 

Cited  in  Stx)ne  v.  Sanborn,  104  Mass.  319,  6  A.  R.  238,  holding  that  volun- 
tary destruction  by  party  of  part  of  a  series  of  letters  will  not  estop  him  to 
introduce  in  evidence  the  original  of  others;  Smith  v.  Holyoke,  112  Mass.  517, 
holding  parol  evidence  of  contents  of  letters  destroyed  because  witness  had  no 
further  use  for  them  and  supposed  them  unimportant,  admissible. 

Cited  in  reference  notes  in  67  A.  D.  300,  on  secondary  evidence  of  writing; 
44  A.  D.  463;  66  A.  D.  107, — on  secondary  evidence  of  contents  of  lost  instru- 
ments; 63  A.  D.  659,  on  party  to  record  being  a  witness  to  prove  search  for 
lost  document. 

Cited  in  note  in  27  A.  D.  129,  on  actions  on  lost  and  destroyed  notes. 
Secret  trusts  as  evidence  of  fraud. 

Cited  in  Shaw  v.  Thompson,  43  N.  H.  130,  holding  that  in  general  possession 
by  vendor  after  sale  indicates  a  secret  trust  and  is  colorable  and  fraudulent; 
Kuykendall  v.  McDonald,  15  Mo.  416,  57  A.  D.  212,  holding  inadequacy  of  price 
prima  facie  evidence  that  a  conveyance  accompanied  by  a  trust  is  not  bona  fide; 
Stover  V.  Herrington,  7  Ala.  142,  41  A.  D.  86, — holding  mortgage  stating  in- 
debtedness secured  at  excessive  amount  at  most  prima  facie  fraudulent  and 
mortgagee's  fairness  of  intention  may  be  shown;  Holliday  v.  McKinne,  22  Fla. 
153,  holding  possession  of  personalty  by  vendor  after  sale  only  prima  facie 
fraudulent  and  hence  open  to  explanation;  Brown  v.  Lunt,  37  Me.  423,  holding 
a  trust  though  secret  not  conclusive  evidence  of  fraud  as  to  creditors  of  either 
grantor  or  grantee,  but  is  open  to  explanation;  Muchmore  v.  Budd,  53  N.  J.  L, 
369,  22  Atl.  518,  holding  a  parol  reservation  accompanying  a  written  bill  of 
sale  evidence,  but  not  conclusive  evidence,  of  fraud;  Didier  v.  Patterson,  93 
Va.  534,  25  S.  E.  661,  holding  taking  of  absolute  conveyance  as  security  for 
debt,  not  conclusive  of  fraud,  but  good  faith  may  be  shown;  Scott  v.  Hartman, 
26  N.  J.  Eq.  89,  holding  that  insolvent  debtor  cannot  convey  land  by  deed  with- 
out reservation,  yet  secretly  reserve  right  to  occupy  and  enjoy  though  for  limit- 
ed time  only. 

Cited  in  reference  notes  in  83  A.  D.  634,  on  secret  trusts;  66  A.  D.  666,  on 
secret  trust  as  evidence  of  fraud  in  deed;  66  A.  D.  496,  on  validity  of  absolute 
^ale  or  conveyance  on  secret  trust;  42  A.  D.  734,  on  validity  of  conveyance  pur- 
ported to  be  absolute,  but  accompanied  by  secret  trust. 

Cited  in  note  in  32  L.R.A.  56,  on  sufficiency  of  reservations  and  trusts  to  put' 
purchaser  on  inquiry  as  to  vendor's  fraudulent  intent. 
Validity  of  conveyances  to  defeat  creditors. 

Cited  in  Traders'  Nat.  Bank  v.  Steere,  166  Mass.  389,  43  N.  E.  187,  holding 
conveyance  by  insolvent  debtor  to  creditor  no  more  than  sufficient  to  pay  the 
debt,  not  avoidable  because  of  first  creditor's  additional  illegal  promise  not  to 
prosecute  debtor  for  crime;  Smyth  v.  Carlisle,  17  N.  H.  417,  holding  that  a 
conveyance  originally  intended  as  a  fraud  on  creditors  generally  remains  a 
fraud  as  to  subsequent  creditors,  though  existing  creditors  subsequently  assent- 
ed; Pearsoll  v.  Chapin,  44  Pa.  9,  holding  that  vendee  of  land  seeking  to  recover 
the  price  paid  because  of  the  fraudulent  representations  of  ifendor  must  first 
tender  a  reconveyance. 

Cited  in  reference  notes  in  67  A.  D.  401,  on  conveyances  fraudulent  as  to 
creditors;  50  A.  D.  804,  on  conveyances  to  hinder,  delay,  or  defraud  creditors; 
37  A.  D.  94,  on  effect  of  chattel  mortgagor's  retention  of  possession;  39  A.  D. 
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456,  on  voidability  of  conveyances  fraudulent  as  to  creditors;  62  A.  D.  505,  on 
validity  of  conveyances  to  defraud  creditors  or  subsequent  purchasers. 

Cited  in  note  in  13  L.R.A.  840,  on  effectiveness  of  voluntary'  conveyance. 
^As  between  parties. 

Cited  in  Murphy  v.  Marland,  8  Cush.  575,  holding  conveyance  to  hinder  or  delay 
creditors  not  absolutely  void,  but  voidable  only  at  instance  of  creditors;  Clemens 
-  V.  Clemens,  28  Wis.  637,  9  A.  R.  520,  holding  conveyance  of  land  to  hinder  or 
delay  creditors,  though  invalid  as  to  creditors,  valid  as  to  the  parties;  Harvey 
V.  Varney,  98  Mass.  118,  holding  that  a  contract,  whether  executed  or  executory, 
to  convey  property  to  defraud  grantor's  creditors,  though  voidable  by  them,  is 
good  as  between  the  parties. 

Distinguished  in  Pierce  v.  Le  Monier,  172  Mass.  508,  53  N.  E.  125,  on  right 
of  mortgagor  to  redeem  from  mortgage  given  to  defraud  creditors. 
^As  to  innocent  purchasers. 

Cited  in  Titcomb  v.  Wood,  38  Me.  561,  holding  sale  of  personalty  in  exchange 
for  stolen  goods  not  ipso  facto  void,  but  voidable  only  at  option  of  vendor,  and 
not  then  when  vendee  has  sold  to  innocent  purchaser;  Stokes  v.  Jones,  18  Ala. 
734,  holding  bona' fide  purchaser  from  one  who  has  made  a  previous  conveyance 
fraudulent  as  to  creditors  or  subsequent  purchasers,  not  estopped  by  the  prior 
deed,  though  it  contained  full  covenants  of  warranty;  Mansfield  v.  Dyer,  131 
Mass.  200,  holding  that  bona  fide  purchaser,  even  by  quitclaim  deed,  from  fraudu- 
lent grantee  in  conveyance  given  to  defeat  grantor's  creditors  is  protected; 
Henderson  v.  Hunton,  26  Gratt.  926,  holding  bona  fide  purchaseT  from  grantor 
attempting  to  defeat  creditors  protected  to  the  extent  of  his  advances;  Danbury 
V.  Robinson,  14  N.  J.  Eq.  213,  82  A.  D.'244,  holding  title  of  bona  fide  assignee 
of  mortgage  given  to  defraud  creditors,  valid  as  against  creditors  of  mortgagor; 
Green  v.  Tanner,  8  Met.  411,  holding  that  bona  fide  purchaser  from  the  fraudulent 
grantee  of  a  debtor  acquires  good  title  against  creditors  of  the  original  grantor; 
Robinson  v.  Mitchell,  62  N.  H.  529,  holding  trustee  in  foreign  attachment  not 
chargeable  on  the  ground  that  a  sale  of  chattels  to  him  was  fraudulent  in  law 
for  want  of  change  in  possession,  if  before  service  of  process  he  in  good  faith 
paid  full  value;  Longfellow  v.  Barnard,  58  Neb.  612,  76  A.  S.  R.  117,  79  N.  W. 
255,  holding  that  a  fraudulent  vendee  of  property  may  lawfully  mortgage  it  to 
secure  a  bona  fide  creditor  of  the  fraudulent  vendor;  Choteau  v.  Jones,  11  111. 
300,  50  A.  D.  460,  holding  bona  fide  purchaser  for  valuable  consideration  without 
notice  from  either  a  fraudulent  grantor  or  grantee,  protected;  Colquitt  v.  Thom- 
as, 8  Ga.  258,  holding  that  purchaser  without  notice  from  fraudulent  grantee 
and  purchaser  with  notice  from  innocent  grantee  both  obtain  good  title. 

Cited  in  note  in  67  L.R.A.  895,  896,  on  title  of  bona  fide  purchaser  from  fraudu- 
lent grantee. 
—  Purging  conveyance  of  fraud. 

Cited  in  Peters  Shoe  Co.  v.  Arnold,  82  Mo.  App.  1,  holding  a  fictitious  element 
in  a  debt  secured  by  mortgage  may  be  purged  of  fraud  by  subsequent  agreement 
of  parties  prior  to  intervening  rights  of  creditors;  Enright  v.  Amsden,  70  Vt. 
183,  40  Atl.  37,  holding  thai  the  fraud  in  a  conveyance  originally  invalid  as  to 
creditors  may  be  purged  in  whole  or  in  part  by  grantee  paying  bona  fide  debts 
of  grantor ;  Crowninshield  v.  Kittridge,  7  Me.  520,  holding  that  payment  by  mort- 
gagee of  the  amount  of  the  mortgage,  which  is  void  as  to  creditors  of  mortgagor, 
to  a  bona  fide  creditor  of  mortgagor  will  absolve  him  from  liability  to  other 
creditor;  Stavers  v.  Stavers,  69  N.  H.  158,  45  Atl.  319,  on  purging  of  fraud  a 
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conveyance  originally  fraudulent  because  made  in  accordance  with  a  secret 
trust;  Mandigo  v.  Healey,  69  N.  H.  94,  45  Atl.  318,  holding  that  a  valid  con- 
veyance from  the  original  owner  and  his  vendee  to  a  third  person  extinguishes 
a  secret  trust  upon  the  original  sale;  Albee  v.  Webster,  16  N.  H.  362,  holding 
that  a  sale  fraudulent  as  to  creditors  because  without  consideration  may  be 
validated  if  full  consideration  be  subsequently  paid  before  creditors  interfere; 
Carll  V.  Emery,  148  Mass.  32,  12  A.  S.  R.  515,  1  L.R.A.  618,  18  N.  E.  574,  holding 
that  a  debtor  who  has  transferred  property  to  defraud  creditors  without  con-  " 
sideration,  to  a  participant  in  the  fraud,  on  abandoning  his  fraudulent  purpose 
may  recover  possession  to  pay  is  creditors;  Lynde  v.  McGregor,  13  Allen,  172, 
holding  fraud  in  contract  made  to  defraud  creditors  not  purged  by  partial 
rescission  and  advancing  new  consideration  in  part  under  a  new  agreement,  bu** 
only  by  abandonment  of  the  whole  illegality. 

Cited  in  reference  notes  in  71  A.  S.  R.  546;  76  A.  S.  R.  122,— on  purging  of 
fraud  in  conveyances. 

Distinguished  in  Caldwell  v.  Walker,  76  Miss.  879,  71  A.  S.  R.  545,  25  So.  929, 
holding  conveyance  fraudulent  as  against  creditor  of  grantor  when  executed  not 
validated  by  grantee  remaining  in  possession  and  paying  debts  of  grantor  exceed- 
ing in  amount  value  of  property. 

37  AM.  DEC.   145,  WENTWORTH  T.  DAY,  S  MET.  362. 
Duties  and  liabilities  of  finders  of  property. 

Cited  in  note  in  21  A.  R.  188,  on  duties  and  liabilities  of  finders  of  property. 

Right  to  reward. 

Cited  in  Ryer  v.  Stockwell,  14  Cal.  134,  73  A.  D.  634,  holding  that  a  public 
newspaper  advertisement  of  reward,  when  acted  upon  and  performed,  becomes  a 
contract  in  writing;  Monroe  County  v.  Wood,  39  Ind.  345,  holding  one  enlisting 
in  army  in  consequence  of  bounty  offered  by  county  before  its  revocation  entitled 
thereto;  Loring  v.  Boston,  7  Met.  409,  holding  that  a  reward  for  apprehension 
and  conviction  of  incendiaries  the  publication  of  which  ran  for  a  week  and  was 
intended  for  a  special  emergency  will  expire  in  reasonable  time;  Kincaid  ▼. 
Eaton,  98  Mass.  139,  93  A.  D.  142,  holding  finder  of  pocketbook  on  desk  in  bank 
for  use  of  public,  accidentally  left  by  owner,  a  customer  of  bank,  not  entitled 
to  reward  for  finding,  since  bank  was  legal  depositary ;  Janvrin  v.  Exeter,  48  X.  H. 
83,  2  A.  R.  185,  holding  that  one  apprehending  criminal  in  reliance  upon  legally 
authorized  offer  of  reward  by  town  may  sue  in  assumpsit  therefor;  Rea  v.  Smith, 
2  Handy  (Ohio)  193,  holding  sheriff  making  arrest  not  entitled  to  a  reward 
offered  to  anyone  who  should  make  the  arrest. 

Cited  in  reference  note  in  62  A.  D.  301,  on  right  of  finder  of  property  to 
reward  from  owner. 

Cited  in  note  in  26  A.  R.  9,  on  right  to  sue  for  and  recover  reward;  25  A.  D. 
190,  191;  37  L.R.A.  119,— on  right  of  finder  of  property  to  reward. 
^Necessity  of  knowledge  of  offer. 

Cited  in  The  Auditor  v.  Ballard,  9  Bush,  572,  15  A.  R.  728,  holding  that  one 
arresting  criminal  for  whose  arrest  reward  is  offerW  is  entitled  thereto  though 
at  time  of  performance  he  was  ignorant  of  the  offer;  Everman  v.  Hyman,  26 
Ind.  App.  165,  84  A.  S.  R.  284,  28  N.  E.  1022,  holding  that  in  action  for  reward 
complaint  need  not  allege  that  services  were  rendered  with  knowledge  of  the 
reward ;  Harson  v.  Pike,  16  Ind.  140,  holding  notice  to  person  offering  reward  tbmX 
his  proposal  is  being  acted  upon,  unnecessary. 
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lilen  on  chattels. 

Cited  in  Vail  v.  Durant,  7  Allen,  408,  83  A.  D.  695,  holding  that  commission 
merchants  have  a  lien  on  proceeds  of  goods  consigned  to  them  for  liabilities  in- 
curred in  connection  therewith;  Preston  v.  Neale,  12  Gray,  222,  holding  that, 
in  absence  of  agreement,  a  landlord,  not  an  innkeeper,  has  no  lien  on  chattels 
left  by  outgoing  tenant,  but  is  entitled  to  reasonable  compensation  for  storage 
until  demanded. 

Cited  in  note  in  16  E.  R.  C.  126,  on  lien  of  bailee  for  labor. 
—  liien  on  goods  for  which  reward  offered. 

Cited  in  Cummings  v.  Gann,  52  Pa.  484,  holding  that  one  recovering  property 
on  which  is  a  reward  has  a  lien  until  reward  is  paid;  Baker  v.  Hoag,  3  Barb. 
203,  holding  that  no  lien  for  salvage  exists  with  regard  to  goods  wrecked  upon 
a  navigable  river  far  from  the  main  sea;  Same  case  on  later  appeal,  7  Barb. 
113,  holding  that  one  salving  wrecked  goods  in  navigable  stream,  because  of 
general  offer  of  compensation  by  owner  has  a  lien;  Wood  v.  Pierson,  45  Mich. 
313,  7  N.  W.  888,  holding  that  finder  of  lost  article  has  lien  thereon  for  amount 
of  reward  offered;  Wilson  v.  Guy  ton,  8  Gill,  213,  holding  finder  of  property  for 
restoration  of  which  fixed  reward  is  offered  entitled  to  retain  property  until 
reward  is  paid,  but  aliter  if  '''liberal  reward"  is  offered. 

Cited  in  note  in  65  A.  D.  511,  on  lien  of  finder  on  lost  property  for  reward 
offeret  therefor. 

litabtlity  on  offer  of  reward. 

Cited  in  Brown  v.  Bradlee,  156  Mass.  28,  32  A.  S.  R.  430,  15  L.R.A.  509,  30 
N.  E.  85,  holding  three  individuals  signing  a  paper  offering  reward  for  arrest, 
etc.,  of  a  certain  man,  personally  liable,  though  the  words  "selectmen  of  Milton" 
were  added  aiter  their  names. 

87  AM.  DEO.  148,  NELSON  t.  BOYNTON,  S  MET.  806. 
Right  of  third  person  to  sue  on  contract. 

Cited  in  notes  in  9  A.  D.  156,  on  right  of  action  on  promise  for  another's  bene- 
fit;  25  L.R.A.  265,  on  right  of  third  party  to  sue  on  contract  made  for  his 
benefit  as  affected  by  statute  of  frauds. 
Promise  to  answer  for  debt  of  another  within  statute  of  frands. 

Cited  in  Martin  v.  Black,  21  Ala.  721,  holding  mother's  oral  promise  to  pay 
claim  against  her  son's  estate,  held  for  collection  by  attorney,  void  under  stat- 
ute; Stone  V.  Walker,  13  Gray,  613,  holding  parol  collateral  promise  to  pay 
attorney's  fees,  void  under  statute  of  frauds;  O'Connell  v.  Mt.  Holyoke  College, 
174  Mass.  511,  55  N.  E.  460,  holding  parol  promise  to  accept  order  drawn  on 
promisor  by  debtor  as  security  for  payment  of  goods  to  be  delivered,  within  stat- 
ute; Cowenhoven  v.  Howell,  36  N.  J.  L.  323,  holding  promise  to  pay  iees  of 
commissioner  in  consideration  of  delivery  of  depositions  to  promisor's  son,  void 
for  want  of  writing;  First  Nat.  Bank  v.  Chalmers,  3  Silv.  Ct.  App.  1,  24  N.  E. 
848,  holding  that,  in  order  to  remove  a  promise  to  pay  another's  debt  from  stat- 
ute of  frauds,  there  must  be  a  new  and  independent  consideration  moving  from 
either  the  original  debtor  or  creditor  to  the  promisor;  Mechanics'  &  T.  Bank  v. 
Stettheimer,  116  App.  Div.  198,  101  N.  Y.  Supp.  513,  holding  promise  by  directors 
of  corporation  to  make  good  future  advances  by  a  bank  to  the  corporation,  with- 
in statute  of  frauds;  Kelsey  v.  Hibbs,  13  Ohio  St.  340,  holding  promise  to  in- 
demnify, inferred  from  request  to  indorse  draft  in  which  promisor  has  no  interest, 
void  for  want  of  writing;  Pinson  v.  Prentise,  8  Okla.  143,  56  Pac.  1049,  holding 
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parol  promise  to  pay  for  work  and  labor  performed  for  another,  void  under  stat- 
ute; Trulock  V.  Blair,  8  Okla.  345,  58  Pac.  1097;  Mackey  v.  Smith,  21  Or.  598, 
28  Pac.  974, — holding  oral  promise  to  pay  for  goods  delivered  to  third  party  on 
promisor's  credit,  original  undertaking. 

Cited  in  reference  notes  in  57  A.  D.  198;  95  A.  D.  250, — as  to  when  promise  to 
pay  another's  debt  is  not  within  the  statute;  95  A.  D.  250,  as  to  when  promise 
to  pay  another's  debt  must  be  in  writing;  40  A.  D.  186,  as  to  when  promise  for 
benefit  of  another  need  not  be  made  in  writing. 

Cited  in  notes  in  95  A.  D.  252,  on  collateral  and  original  undertakings;  95 
A.  D.  254,  on  necessity  that  collateral  promises  be  in  writing;  5  A.  D.  325,  on 
parol  promise  to  pay  debt  of  another;  95  A.  D.  251,  as  to  what  promises  to 
answer  for  another's  debt  must  be  in  writing;  43  A.  D.  739,  as  to  when  promise 
to  answer  for  debt  of  another  must  be  in  writing;  95  A.  D.  257,  on  original 
promise  to  pay  another's  debt  not  being  within  statute;  40  A.  D.  367,  as  to  when 
promise  to  pay  for  goods  furnished  to  another  is  within  the  statute  of  frauds; 
46  A.  R.  296,  299,  as  to  what  promises  to  answer  for  another's  debt  are  not  with- 
in statute  of  frauds;  6  E.  R.  C.  296,  on  distinction  between  original  and  collateral 
promise  to  answer  for  debt  or  default  of  another  within  meaning  of  statute 
of  frauds;  95  A.  D.  262,  on  consideration  in  new  promise  to  take  case  out  of 
statute  of  frauds. 

Distinguished  in  Brown  v.  Barnes,  6  Ala.  694,  holding  parol  promise  to  pay 
debt  of  another  if  creditor  would  state  account  and  make  affidavit  of  correctness, 
void  under  statute. 

—  In  consideration  of  forbearance  towards  principal  debtor. 

Cited  in  Ames  v.  Foster,  106  Mass.  400,  8  A.  R.  343,  holding  parol  promise  by 
mortgagee  of  part  owner's  interest  in  personal  property  to  pay  debt  to  avoid 
threatened  attachment,  void;  Stewart  v.  Jerome,  71  Mich.  201,  15  A.  S.  R.  252, 

38  N.  W.  895,  holding  void,  oral  promise  by  creditor  having  debtor's  goods  in 
possession,  to  pay  another  creditor's  claim  upon  threat  of  attachment;  Rogers 
V.  Empire  Hardware  Co.  24  Neb.  653,  39  N.  W.  844,  holding  promise  of  creditor 
in  possession  of  goods  of  insolvent  firm  to  pay  another's  claim  in  consideration 
for  latter's  forbearance  to  sue,  not  within  statute;  Gump  v.  Halberstadt,  15  Or. 
356,  15  Pac.  467,  holding  promise  by  one  having  no  interest,  to  pay  debt  in  con- 
sideration of  promisee  forbearing  to  prosecute  attachment,  within  statute; 
Muller  V.  Riviere,  69  Tex.  640,  40  A.  R.  291,  holding  promise  in  consideration 
of  promisee  forbearing  to  foreclose  trust  deed  and  continuing  to  furnish  credit, 
by  debtor's  legatee,  not  within  statute;  First  Nat.  Bank  v.  Banner,  1  Utah,  100, 
holding  guaranty  indorsed  on  note  containing  words  **value  received"  in  con- 
sideration for  extension  of  time  to  debtor,  valid  under  statute;  Lampson  v. 
Hobart,  28  Vt.  697,  holding  promise  by  creditor  to  pay  claim  of  another  creditor 
if  latter  would  forbear  to  begin  attachment  suit  against  debtor,  not  within 
statute  of  frauds. 

Distinguished  in  Robinson  v.  Oilman,  43  N.  H.  485,  holding  promise  by  debtor's 
creditor  to  pay  debt  in  consideration  of  promisee  not  to  sue  and  summon  promisor 
as  garnishee,  not  within  statute. 
» Necessity  of  releasing  debtor. 

Cited  in  Vaughn  v.  Smith,  65  Iowa,  579,  22  N.  W.  684,  holding  parol  promiae 
inducing  limited  forbearance  to  file  lien,  within  statute,  where  debtor  is  not 
released  nor  right  to  lien  forfeited;  Furbish  v.  Goodnow,  98  Mass.  296,  holding 
parol  promise  to  pay  note  in  consideration  of  conveyance  of  real  estate  by  debtor. 
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within  statute,  if  debtor  is  not  rieleased;  Brightman  v.  Hicks,  108  Mass.  246, 
holding  parol  promise  by  vendee  of  property  subject  to  lien  to  pay  debt,  void 
under  statute,  if  neither  property  nor  debtor  released. 
—  Ppomise  to  secure  benefit  op  property  for  promisor,. generally. 

Cited  in  Prout  v.  Webb,  87  Ala.  593,  6  So.  190,  holding  promise  to  pay  ware- 
house charges  by  promisor  advancing  money  to  bailor  in  consideration  of  allowing 
shipment  of  goods,  original  undertaking;  Hite  v.  Wells,  17  111.  88,  holding  parol 
promise  to  pay  for  services  rendered  in  consideration  of  promisee  obtaining  order 
on  promisor  from  debtor,  void  under  statute;  Eddy  v.  Roberts,  17  111.  505,  hold- 
ing parol  promise  by  purchaser  of  business  to  pay  vendor's  debt  in  order  to 
obtain  credit  for  himself,  void  under  statute;  Patton  v.  Mills,  21  Kan.  163, 
holding  parol  promise  to  save  harmless  vendee  from  judgment  lien,  by  creditor 
of  vendor  to  induce  purchase,  not  within  statute;  Draper  v.  Putnam,  7  Allen,  172, 
holding  promise  to  pay  and  indorsing  notes  secured  by  real  estate  in  order  to 
obtain  possession  of  property,  not  within  statute;  Wills  v.  Brown,  118  Mass. 
137,  holding  promise  by  consignee  to  pay  charges  for  freight  delivered  to  assignee 
of  bill  of  lading,  not  within  statute;  Dows  v.  Swett,  120  Mass.  322,  holding  parol 
guaranty  of  payment  of  note  of  third  person  accepted  in  payment  of  guarantor's 
debt,  within  statute  of  frauds;  Davis  v.Caverly,  120  Mass.  414,  holding  written 
promise  by  retiring  partner  to  pay  portion  of  note  given  to  partnership,  in  case 
of  maker's  default,  not  an  original  promise  but  a  guaranty;  Bryant  v.  Rich, 
104  Mich.  124,  62  N.  W.  146,  holding  promise  to  indemnify  for  loss  in  suit  on  note 
and  collateral  mortgage  of  third  party  given  as  part  payment  of  promisor's  debt 
to  promisee,  not  within  statute;  Sheldon  v.  Butter,  24  Minn.  513,  holding  agent's 
guaranty  on  notes  received  in  payment  for  goods  sold  on  commission,  to  obtain 
credit  for  purchaser,  not  within  statute;  Connor  v.  Williams,  2  Robt.  46,  holding 
a  promise  to  answer  for  another's  debt  beneficial  to  promisor  and  detrimental 
to  promisee,  not  within  statute  of  frauds;  Cardell  v.  McNiel,  21  N.  Y.  336, 
holding  parol  guaranty  of  note  given  as  part  payment  for  personal  property 
delivered  to  guarantor,  not  within  statute;  Mallory  v.  Gillett,  21  N.  Y.  412, 
holding  verbal  promise  to  pay  debt  to  lienor  in  consideration  of  delivery  of 
property  to  debtor,  void  for  want  of  writing;  Arnold  v.  Stedman,  45  Pa.  186, 
holding  promise  of  vendor  to  pay  mechanics'  lien  incurred  by  vendee  holding 
contingent  title,  when  property  reverted,  not  within  statute;  Maule  v.  Bucknell, 
50  Pa.  39,  holding  promise  to  pay  corporate  debts  in  consideration  of  assignment 
of  stock,  and  resignation  of  promisee  as  director  in  favor  of  promisor,  void  for 
want  of  writing;  Gable  v.  Graybill,  37  W.  N.  C.  313  (affirming  13  Lane.  L.  Rev. 
43,  1  Pa.  Super.  Ct.  31),  holding  parol  promise  by  third  person  to  pay  wages 
in  consideration  of  promisee  continuing  to  work,  void  under  statute;  Lemmon  v. 
Box,  20  Tex.  329,  holding  promise  of  debtor  to  pay  note  of  creditor  if  promisee 
would  procure  same,  original  undertaking  and  not  within  statute;  Fullam  v. 
Adams,  37  Vt.  391,  holding  parol  promise  in  consideration  of  retainer  to  pay 
debt  of  another  due  attorney,  and  charges  for  services  to  be  rendered  promisor 
void;  Osborne  v.  Farmers'  Loan  &  T.  Co.  16  Wis.  36,  holding  oral  promise  to  pay 
debt  due  from  corporation,  if  promisee  would  procure  resolution  by  corporation 
requesting  such  payment,  void  under  statute;  Dyer  v.  Gibson,  16  Wis.  558, 
holding  guaranty  of  promissory  note  given  as  part  consideration  for  con- 
veyance of  real  property,  not  within  statute;  Hoile  v.  Bailey,  58  Wis.  434,  17 
N.  W.  322,  holding  parol  promise  to  pay  debt  as  part  consideration  for  sale  of 
real  property  to  promisor  not  within  statute;  Ivenson  v.  Caldwell,  3  Wyo.  465, 
Am.  Dec.  Vol.  V.— 76. 
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27   Pac.  563,  holding  guaranty  of  attorney's  fees  in  consideration  of  promisee 
procuring  debtor's  written  agreement  to  pay  debt  due  promisor,  not  within  statute. 

Distinguished  in  Walther  v.  Merrell,  6  Mo.  App.  370,  holding  parol  promise  to 
indemnify  depositor  by  president  in  case  of  bank's  failure,  in  consideration  for 
continuing  deposit,  void  under  statute;  Gerow  v.  Riffe,  29  W.  Va.  462,  2  S.  E, 
104,  holding  parol  conditional  promise  of  purchaser  of  property  to  pay  debt  of 
lienor,  in  consideration  for  discharge  of  lien,  not  enforceable  upon  subsequent 
failure  of  condition. 
^Promise   to   indemnify   surety   generally. 

Cited  in  Nugent  v.  Wolfe,  111  Pa.  471,  56  A.  R.  291,  4  Atl.  15,  18  W.  N.  C. 
149,  43  Phila.  Leg.  Int.  323,  17  Pittsb.  L.  J.  N.  S.  2,  holding  parol  promise,  by 
one  without  personal  interest  in  judgment,  to  indenmify  promisee  for  becoming 
surety  for  stay  of  execution,  void  under  statute. 
^Promise  to  indemnify  one  becoming  surety  or  indorser  for  promisor's 

benefit. 

Cited  in  Resseter  v.  Waterman,  151  HI.  169,  37  N.  E.  875,  holding  promise  by 
payee  of  promissory  note  to  indemnify  promisee  from  loss  in  consideration  for 
indorsing  note,  not  within  statute;  Horn  v.  Bray,  51  Ind.  555,  19  A.R.  742, 
holding  promise  of  indemnity  by  surety  on  note,  in  order  to  induce  others  to 
sign  as  sureties,  original  undertaking;  Alger  v.  Scoville,  1  Gray,  391,  holding 
promise  to  indemnify  vendee  from  liability  as  indorser,  as  part  of  consideration 
for  sale  of  real  estate,  not  within  statute;  Boyer  v.  Soules,  105  Mich.  31,  62 
N.  W.  1000,  holding  parol  promise  by  mortgagee  to  indemnify  one  for  becoming 
surety  on  mortgagor's  bond,  on  replevin  of  mortgaged  property  from  attaching 
creditors,  not  within  statute;  Gamer  v.  Hudgins,  46  Mo.  399,  2  A.  R.  520,  holding 
promise  to  indemnify  for  becoming  surety  on  not*  made  for  promisor's  benefit, 
not  within  statute;  Hartley  v.  Sandford,  66  N.  J.  L.  627,  55  L.R.A.  206,  50  Atl. 
454,  holding  parol  promise  to  indemnify  promisee  for  becoming  surety  for 
promisor's  son,  void  \mder  statute;  Tighe  v.  Morrison,  41  Hun,  1,  holding  parol 
promise  to  indemnify  in  consideration  of  promisee  becoming  promisor's  surety 
on  administrator's  bond,  not  within  statute. 
—  Promise  by  contractor  to  pay  for  work  done  under  previous  contractor. 

Cited  in  Fitzgerald  v.  Morrissey,  14  Neb.  198,  15  N.  W.  233,  holding  contractor's 
promise  to  pay  for  work  done  under  another  contractor  in  consideration  of  con- 
tinuance of  work,  not  within  statute. 

^Promise  by  owner  to  pay  for  work  and  materials  furnished  to  con- 
tractor. 

Cited  in  Emerson  v.  Slater,  22  How.  28,  16  L.  ed.  360,  holding  written  promise 
to  pay  for  work,  labor,  and  materials  fiu-nished  in  consideration  of  completion 
of  work,  not  within  statute;  Clark  v.  Jones,  85  Ala.  127,  4  So.  771  (dissenting 
opinion),  majority  holding  parol  agreement  by  owner  of  house  to  pay  for  lumbor 
sold  to  builder  to  avoid  lien,  void  under  statute;  Chapline  v.  Atkinson,  45  Ark. 
67,  55  A.  R.  531,  holding  parol  acceptance  of  draft  drawn  by  subcontractor  in 
payment  for  materials,  upon  contractor,  not  within  statute;  Clay  v.  Walton.  9 
Cal.  328,  holding  promise  to  see  promisee  paid  for  material  delivered  to  contractor 
constructing  promisor's  house,  void  for  want  of  writing;  Cliflford  v.  Luhring,  69 
111.  401,  holding  promise  by  owner  of  house  to  pay  subcontractor  in  consideration 
of  finishing  work,  original  undertaking;  Luark  v.  Malone,  34  Ind.  444,  holding 
owner's  verbal  promise  to  pay  debt  of  subcontractor  in  consideration  of  omis- 
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Bion  to  file  mechanic's  lien,  not  within  statute;  Curtis  v.  Brown,  5  Cush.  488, 
holding  parol  promise  to  pay  contractor's  bills  in  consideration  of  release  from 
contract,  and  transfer  of  materials,  void  under  statute;  Bice  v.  Marquette  Opera 
House  Bldg.  Co.  96  Mich.  24,  55  N.  W.  382,  holding  promise  of  owner  of  building 
to  pay  for  materials  furnished  contractor,  and  made  to  induce  further  delivery 
of  materials,  not  within  statute;  Michigan  Slate  Co.  v.  Iron  Range  &  H.  B.  R. 
Co.  101  Mich.  14,  59  N.  W.  646,  holding  promise  by  railroad  company  to  pay  for 
materials  for  construction  of  railroad  to  obtain  delivery  thereof,  not  within 
statute;  McLaughlin  v.  Austin,  104  Mich.  489,  62  N.  W.  719,  holding  promise  of 
owner  of  building  to  pay  subcontractor  in  consideration  of  finishing  work  and 
making  certain  changes,  not  within  statute;  Kansas  City  Sewer-Pipe  Co.  v. 
Smith,  36  Mo.  App.  608,  holding  parol  promise  to  pay  for  materials  furnished 
contractor,  where  promisor  interested  in  completion  of  contract,  not  within  stat- 
ute; Hetfield  v.  Dow,  27  N.  J.  L.  440,  holding  parol  promise  of  owner  of  house 
to  pay  for  Inaterials  furnished  contractor,  void  imder  statute;  Tallman  v.  Bresler, 
65  Barb.  369,  holding  promise  by  owner  of  building  to  pay  contractor  employed 
by  sublessee  to  make  alterations  in  consideration  of  completion  of  work,  not 
within  statute;  Crawford  v.  Edison,  45  Ohio  St.  239,  13  N.  E.  80,  holding  promise 
to  pay  for  work  performed  for  contractor  on  promisor's  house,  if  promisee  would 
complete  same,  not  within  statute. 

» Promise  by  mortgagee  to  pay  for  work  or  materials  on  mortgaged 
property. 
Cited  in  Hodgins  v.  Heaney,  15  Minn.  185,  Gil.  142,  holding  parol  promise  by 
mortgagee  to  pay  for  building  material  in  consideration  of  promisee  waiving 
lien  and  furnishing  more  material,  not  within  statute;  Hill  Bros.  v.  Bank  ot 
Seneca,  100  Mo.  App.  230,  73  S.  W.  307,  holding  agreement  by  mortgagee  of 
wheat  to  pay  for  threshing,  not  within  statute;  W.  F.  Merserau  Co.  v.  Wash- 
burn, 6  App.  Div.  404,  39  N.  Y.  Supp.  664,  holding  promise  by  second  mortgagee 
to  pay  for  work  on  premises  in  consideration  of  completion  thereof,  not  within 
statute. 

—  Promise  of  lienor  to  pay  prior  lien. 

Cited  in  Williamson  v.  Hill,  3  Mackey,  100,  holding  promise  by  judgment 
creditor  to  pay  prior  lien  in  consideration  of  withdrawal  of  debtor's  property* 
from  sale  thereunder,  original  undertaking;  Carothers  v.  Connolly,  1  Mont.  433, 
holding  promise  to  pay  debt  in  consideration  of  promisee  releasing  lien,  by 
promisor  having  subsequent  claim,  not  within  statute;  Joseph  v.  Smith,  39  Neb. 
259,  42  A.  S.  R.  671,  67  N.  W.  1012,  holding  promise  to  pay  lienor  by  subse- 
quent lien  creditor,  in  consideration  of  release  of  lien,  and  delivery  of  property, 
not  within  statute. 

—  Effect  .of  pre-existing  liability  of  promisor. 

Cited  in  Blount  v.  Hawkins,  19  Ala.  100,  holding  promise  by  surety  on  replevin 
bond  to  pay  debt  if  attachment  be  dismissed,  not  within  statute;  Burr  v.  Wil- 
cox, 13  Allen,  269,  holding  promise  of  part  owner  of  real  estate  to  pay  col- 
lector proportionate  share  of  tax  assessed  wholly  to  occupant,  not  within 
statute;  Calkins  v.  Chandler,  36  Mich.  320,  24  A.  R.  593,  holding  agreement 
to  withhold  portion  of  money  due  debtor,  and  apply  same  to  claim  of  creditor 
to  avoid  foreclosure  of  mortgage,  not  within  statute. 

Distinguished  in  Brush  v.  Carpenter,  6  Ind.  78,  holding  oral  promise  to  indem- 
nify for  money  paid  as  replevin  bail,  debtor  having  paid  promisor  money  for 
that   purpose,   not   within   statute. 
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» Promise  made  to  debtor. 

Cited  in  Clapp  y.  Lawton,  31  Conn.  95,  holding  parol  promise  to  debtor  to 
assume  debts  as  part  consideration  for  transfer  of  personal  property,  void  as 
between  promisor  and  creditor;  Small  v.  Schaefer,  24  Md.  143,  holding  promise 
made  to  debtor  to  pay  creditor's  claim  in  order  to  obtain  possession  of  bonds, 
original  promise  enforceable  by  creditor;  Clopper  v.  Poland,  12  Neb.  69,  10  N. 
W.  538,  holding  parol  promise  to  pay  debt  as  part  consideration  for  property 
purchased,  original  imdertaking  and  not  within  statute;  Seaman  v.  Uasbrouck, 
35  Barb.  151,  holding  agreement  to  pay  grantor's  debts  as  part  consideration 
for  conveyance  of  real  property,  not  within  statute;  Putney  v.  Famham,  27  Wis. 
187,  0  A.  R.  459,  holding  oral  promise  to  pay  debt  as  part  consideration  for  sale 
of  personal  property,  not  within  statute. 

Disapproved  in  Aldrich  v.  Carpenter,  160  Mass.  166,  35  N.  £.  456,  holding  parol 
promise  to  pay  mortgagor's   debts  as  consideration  for  mortgage,  not  within 
statute. 
Parol  evidence  to  vary  written  contract. 

Cited  in  Emerson  v.  Slater,  22  How.  28,  16  L.  ed.  360;  The  Delaware,  14  Wall. 
579,  20  L.  ed.  779;  Piatt  v.  United  States,  22  Wall.  496,  22  L.  ed.  858;  Hawkins 
V.  United  States,  96  U.  S.  689,  24  L.  ed.  607,— holding  parol  evidence  admissible 
to  establish  subsequent  agreement  made  upon  new  consideration,  although  effect 
may  be  to  waive  or  discharge  written  contract. 
Secondary  evidence  as  to  nnreturned  execution. 

Cited  in  Dailey  v.  Coleman,  122  Mass.  64,  holding  secondary  evidence  admissi- 
ble to  establish  trustee's  neglect  to  pay  on  execution,  where  execution  lost  and 
no  return"  made. 
Sufficiency  of  consideration  to  uphold  guaranty. 

Cited  in  Moses  v.  National  Bank,  149  U.  S.  298,  37  L.  ed.  743,  13  Sup.  Ct. 
Rep.  900,  holding  where  guaranty  indorsed  on  promissory  note  at  time  of 
execution  thereof,  consideration  of  principal  undertaking,  sufficient  to  uphold 
guaranty;  Doyle  v.  White,  26  Me.  341,  45  A.  D.  110,  holding  delivery  of  goods 
not  sufficient  consideration  to  uphold  parol  guaranty  of  payment;  Nabb  r. 
Koontz,  17  Md.  283,  holding  consideration  for  promissory  note  sufficient  to 
•uphold  guaranty  executed  at  same  time;  Houghton  v.  Ely,  26  Wis.  181,  7  A.  R. 
52,  holding  guaranty  made  at  time  of  execution  of  promissory  note  received  on 
credit  of  guarantor,  valid  under  statute. 
Discharge  of  guarantor. 

Cited  in  Gaff  v.  Sims,  45  Ind.  262,  holding  guarantor's  discharged  by  failure 
to  give  due  notice  of  default  of  principal. 
Right  to  sue  debtor  and   guarantor  Jointly. 

Cited  in  Virden  v.  Ellsworth,  15  Ind.  144,  denying  right  of  promisee  to  sue 
debtor  and  guarantor  jointly,  since  guaranty  is  collateral  to  principal   under 
taking. 

S7  AM.  DEC.   154,  FOSTER  v.  MANSFIELD,   »  MET.   412. 
Validity  and  sufficiency  of  delivery   to   third  person. 

Cited  in  Callanan  v.  Chapin,  158  Mass.  113,  32  N.  E.  941,  holding  that  agreement 
for  sale  of  land  delivered  to  a  third  person  to  be  delivered  on  his  being  satis- 
fied of  financial  responsibility  of  purchaser  cannot  be  specifically  enforced  when 
delivery  was  refused  because  he  was  not  so  satisfied,  since  until  delivery  the  au- 
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thority  to  deliver  may  be  revoked;  Davis  v.  Clark,  68  Kan.  100,  48  Pac.  563, 
holding  that  when  note  and  mortgage  by  husband  and  wife  are  deposited  with 
third  person  to  be  delivered  on  payment  of  sum  of  money,  mortgagee  is  entitled 
to  delivery  on  performance  of  condition  notwithstanding  intervening  death  of 
husband;  Logenfiel  v.  Richter,  60  Minn.  49,  61  N.  W.  826,  holding  that  delivery 
of  note  to  another  with  indorsement  thereon  that  it  was  to  be  paid  to  deliveree 
on  grantor's  death  does  not  pass  title;  Blanchard  v.  Blackstone,  102  Mass.  343, 
holding  that  leaving  a  sealed  contract  on  the  table  or  in  the  hand  of  a  third 
person,  both  parties  understanding  that  it  shall  operate  as  a  delivery,  is  suf- 
ficient delivery;  Hockett  v.  Jones,  70  Ind.  227,  holding  that  instrument  acknowl- 
edging debt  barred  in  bankruptcy  and  promising  to  pay  same,  delivered  to  third 
person  to  be  delivered  to  creditor  on  bankrupt's  death,  is  valid  when  so  delivered ; 
O'Kelly  V.  O'Kelly,  8  Mete.  436,  on  validity  of  a  deed  delivered  to  a  third 
person  to  be  delivered  to  grantee  on  the  happening  of  a  contingency;  Hagerman 
V.  Wigent,  108  Mich.  192,  66  N.  W.  756,  holding  delivery  of  mortgage  to  one 
person  with  instructions  to  deliver  to  another  after  owner's  death,  sufficient  de- 
livery to  constitute  valid  gift  inter  vivos. 

Cited  in  •reference  note  in  40  A.  S.  R.  424,  on  sufficiency  of  deed's  delivery. 

Cited  in  notes  in  55  A.  D.  413,  on  invalidity  of  deed  for  want  of  delivery;  54 
L.R.A.  865,  on  delivery  of  deed  to  third  person,  or  record  or  delivery  for  record 
by  grantor;  54  L.R.A.  874,  on  requisites  on  part  of  grantor  on  delivery  of  deed 
to  third  person. 
—  Conditional  delivery. 

Cited  in  Cook  v.  Brown,  34  N.  H.  460;  Johnson  v.  Johnson,  24  R.  I.  571,  64 
Atl.  378;  Prutsman  v.  Baker,  30  Wis.  644,  11  A.  R.  592;  Emmons  v.  Harding, 
162  Ind.  154,  70  N.  E.  142,  1  A.  &  E.  Ann.  Cas.  864,— holding  that  delivery  of 
deed  by  grantor  to  third  person  to  be  delivered  to  grantee  on  grantor's  death  is 
valid  only  when  grantor  relinquishes  all  dominion  over  it;  Fesler  v.  Simpson,  58 
Ind.  83,  on  sufficiency  of  delivery  of  deed  whose  custody  was  retained  by  grantor; 
Giddings  v.  Giddings,  51  Vt.  227,  31  A.  R.  682,  holding  that  delivery  of  notes 
to  third  person  to  be  delivered  after  donor's  death  if  unrevoked  passes  title  when 
so  delivered  unrevoked  as  of  time  of  first  delivery;  Taft  v.  Taft,  50  Mich.  185, 
60  A.  R.  291,  26  N.  W.  426,  holding  delivery  of  deeds  and  notes  to  third  person 
to  be  delivered  after  grantor's  death,  insufficient  when  grantor  retained  control 
of  property  during  his  lifetime;  Lang  v.  Smith,  37  W.  Va.  725,  17  S.  E.  213, 
holding  that  there  is  no  delivery  of  deed  so  long  as  it  is  within  the  control  of 
grantor,  nor  can  there  be  a  valid  delivery  after  his  death;  Daggett  v.  Simonde, 
173  Mass.  340,  46  L.R.A.  332,  53  N.  E.  907,  holding  that  one  to  whom  note  is 
delivered  in  escrow  to  be  delivered  to  payee  on  maker's  death  without  recalling 
it  may  confer  good  title  by  delivering  on  maker's  death;  but  if  merely  placed  in 
his  custody  subject  to  maker's  orders,  the  latter's  death  will  terminate  his  au- 
thority; Wright  V.  Bragg,  45  C.  C.  A.  205,  106  Fed.  25,  holding  that  assignment 
of  mortgage  delivered  to  third  person  to  deliver  to  assignee  on  assignor's  death 
never  takes  effect,  if  subject  to  recall. 

Cited  in  reference  notes  in  45  A.  D.  548,  on  escrow;  51  A.  D.  486,  on  delivery 
of  deed  in  escrow;  51  A.  D.  547,  on  delivery  of  deed  after  grantor's  death. 

Cited  in  notes  in  28  A.  D.  409,  on  escrow;  8  E.  R.  C.  620,  on  delivery  of  deed  in' 
escrow;  12  L.R-A.  175,  on  effect  of  delivery  of  deed  in  escrow;  63  A.  D.  243, 
244;  53  A.  S.  R.  554, — on  delivery  of  deed  to  take  effect  on  death  of  grantor; 
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9  L.R.A.(N.S.)  318,  on  delivery  of  deed  to  third  person  to  be  delivered  to  grantee 
after  grantor's  death  upon  performance  of  conditions  by  grantee. 

Distinguished  in  Brown  v.  Brown,  66  Me.  316,  holding  commitment  of  deed 
to  third  person  deliverable  to  grantee  on  grantor's  death,  not  valid  delivery  if 
right  to  withdraw  before  death  is  reserved. 

—  Unconditional  delivery. 

Cited  in  Fulton  v.  Priddy,  123  Mich.  298,  81* A.  S.  R.  201,  82  N.  W.  65;  Parker 
V.  Dustin,  22  N.  H.  424;  Schlicher  v.  Keeler,  61  N.  J.  Eq.  394,  48  Atl.  393; 
Crooks  v.  Crooks,  34  Ohio  St.  610;  Hoffmire  v.  Martin,  29  Or.  240,  45  Pac.  754; 
Frank  v.  Frank,  100  Va.  627,  42  S.  E.  666;  Wells  v.  Wells,  132  Wis.  73,  111  N. 
W.  1111;  Griswold  v.  Griswold,  148  Ala.  239,  121  A.  S.  R.  64,  42  So.  564,— hold- 
ing that  delivery  of  deed  by  grantor  to  third  person  to  deliver  to  grantee  on 
grantor's  death,  without  reservation  of  control  over  it,  is  a  valid  delivery;  Dyer 
V.  Skadan,  128  Mich.  348,  92  A.  S.  R.  461,  87  N.  W.  277,  holding  delivery-  by 
wife  of  deed  in  favor  of  husband  to  him  to  be  recorded  only  in  case  he  survived 
her,  otherwise  destroyed,  with  no  reservation  of  control  over  it,  valid  when 
husband  survived;  Foreman  v.  Archer,  130  Iowa,  49,  106  N.  W.  372,  holding  that 
a  conveyance  made  and  deposited  by  grantor  in  hand  of  third  person  to  be  de- 
livered on  grantor's  death  without  reserving  power  to  revoke  is  valid. 
'When  grantee  is  Ignorant  of  grant. 

Cited  in  Marsh  v.  Austin,  1  Allen,  235,  holding  delivery  of  deed  to  third  per- 
son for  benefit  of  grantee,  valid  if  grantee  subsequently  assents;  Thatcher  v. 
St.  Andrew's  Church,  37  Mich.  264,  holding  deed  deposited  with  third  person 
with  intent  to  pass  title,  valid  though  grantee  was  ignorant  of  its  existence  until 
grantor's  death;  Herring  v.  Richards,  1  McCrary,  570,  3  Fed.  439,  holding  that 
the  grantee  in  a  deed,  executed  and  delivered  to  a  third  person,,  though  ignorant 
of  conveyance  when  made,  may  subsequently  accept  and  his  title  relates  back' 
to  date  of  conveyance  unless  rights  of  creditors  intervene. 

—  Effect  of  unauthorized  delivery  to  grantee. 

Cited  in  Daggett  v.  Daggett,  143  Mass.  516,  10  N.  E.  311,  holding  that  an 
unauthorized  delivery  by  a  depositary  of  a  deed  delivered  in  escrow  before  the 
performance  of  the  condition  does  not  pass  title;  Wallace  v.  Harris,  32  Midu 
380,  on  validity  of  deed  delivered  by  the  depositee  in  grantor's  lifetime  in  vio- 
lation of  grantor's  instruction  not  to  deliver  until  death. 

—  Time  of  taking  effect  of  grant  or  gift. 

Cited  in  Mather  v.  Corliss,  103  Mass.  568,  holding  that  unconditional  delivery 
of  deed  to  third  person  for  benefit  of  grantee  passes  title  immediately,  though 
grantee  did  not  receive  it  until  grantor's  death;  O'Neal  v.  Brown,  67  Ga.  707, 
holding  that  deed  takes  effect  by  unconditional  delivery  to  third  person  for  bene- 
fit of  grantee,  though  grantor  dies  before  grantee  receives  it;  Albright  v.  Al- 
bright, 70  Wis.  528,  36  N.  W.  254,  holding  that  a  deed  delivered  to  third  person 
in  presence  of  grantee,  without  reserving  control  over  it,  to  be  delivered  to 
grantee  on  grantor's  death,  is  grantor's  deed  in  prcpsenti;  Grilley  v.  Atkins,  78 
Conn.  380,  112  A.  S.  R.  152,  4  L.R.A.(N.S.)  810,  62  Atl.  337,  holding  that  a 
deed  left  with  a  third  person  to  be  delivered  on  grantor's  death  without  reser- 
vation of  right  to  revoke  is  a  deed  in  prwsenti  and  cannot  be  revoked;  White 
V.  Watts,  118  Iowa,  549,  92  N.  W.  660,  holding  deed  deposited  with  third  person 
to  be  delivered  to  grantee  upon  grantor's  death,  valid  and  passes  title  on  happen- 
ing of  the  event  and  the  delivery;  Dettmer  v.  Behrens,  106  Iowa,  686,  68  A.  S.  R. 
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326,  76  N.  W.  853,  holding  that  delivery  of  deed  after  grantor's  death  to  a  pur- 
chaser by  a  third  person  given  its  custody  by  grantor  with  directions  to  deliver 
to  such  purchaser  on  payment  of  balance  due  is  valid  and  relates  back  to  first 
delivery ;  Stephens  v.  Rinehart,  72  Pa.  434 ;  Ball  v.  Foreman,  37  Ohio  St.  132,— 
holding  that  deed  delivered  by  grantor  to  third  person  as  Ijis  deed  deliverable  to 
grantee  on  grantor's  death  passes  title  as  of  date  of  first  delivery;  Geisinger's 
Estate,  11  Pa.  Co.  Ct.  168,  1  Pa.  Dist.  R.  338;  Prewitt  v.  Ashford,  90  Ala.  294, 
7  So.  831, — holding  that  a  deed,  delivered  in  escrow,  on  the  performance  or  hap- 
pening of  the  condition  will  be  held  to  relate  back  to  the  first  delivery  if  neces- 
sary to  protect  intervening  rights  of  grantee;  Timothy  v.  Wright,  8  Gray,  522, 
holding  that  a  written  release  of  claim  for  damages,  deposited  with  a  third 
person  to  be  delivered  on  a  contingency,  on  the  happening  of  the  contingency 
takes  effect  as  of  the  time  of  the  first  delivery  and  cannot  meanwhile  be  revoked; 
Andrews  v.  Farnham,  29  Minn.  246,  13  N.  W.  161,  holding  quitclaim  deed  left 
with  stranger  to  be  delivered  when  grantor's  inchoate  title  should  mature  by 
expiration  of  time  of  redemption  and  payment  of  a  sum  of  money,  an  escrow 
taking  effect  only  at  time  of  final  delivery;  Regan  v.  Howe,  121  Mass.  424,  hold- 
ing that  delivery  of  deed  to  third  person  for  grantee,  to  be  delivered  on  pay- 
ment of  money,  passes  title  when  the  money  is  paid,  though  subsequently  grantor 
reobtains  possession  before  final  delivery  to  grantee;  Wagoner's  Estate,  174  Pa. 
558,  52  A.  S.  R.  828,  32  L.R.A.  766,  34*Atl.  114,  holding  that  bond  delivered  to 
strangers,  deliverable  to  grantee  if  she  outlive  grantor  on  grantor's  death,  takes 
effect  on  such  delivery  and  relates  back  to  first  delivery;  Haeg  v.  Haeg,.53  Minn. 
33,  65  N.  W.  1114,  holding  deed  delivered  to  stranger,  deliverable  to  grantee  on 
grantor's  death,  valid  when  so  delivered  and  relates  back  to  first  delivery;  Simp- 
son v.  McG  lathery,  52  Miss.  723,  holding  that,  when  deed  is  delivered  in  escrow, 
deliverable  on  payment  of  grantee's  notes,  rights  of  parties  are  not  affected  by 
grantor's  death,  future  disability,  or  intervening  claims  against  him;  Hathaway 
V.  Payne,  34  N.  Y.  92,  holding  that  when  deed  is  to  be  delivered  to  grantee  by 
stranger  having  its  custody  on  death  of  grantor,  title  by  relation  passes  at 
time  the  deed  was  left  for  delivery;  Brown  v.  Brown,  1  Woodb.  &  M.  325,  Fed. 
Cas.  No.  1,994,  holding  that  deed  from  father  to  son  in  consideration  of  services 
and  affection,  lodged  with  third  person  for  safe-keeping  and  to  keep  knowledge 
from  public,  followed  by  life  lease  by  son  to  father,  is  grantor's  deed  presently; 
McCalla  v.  Bane,  45  Fed.  828,  holding  that  delivery  of  deed  by  grantor  to  third 
person  to  be  delivered  to  grantee  at  grantor's  death  is  a  good  present  delivery  to 
grantee,  and  vests  grantor's  title;  Shaw  v.  Hayward,  7  Cush.  170,  holding  deliv-. 
ery  of  deed,  with  assent  of  grantee,  to  register  for  record,  a  good  delivery  pres- 
ently. 

Cited  in  notes  in  54  L.R.A.  899,  on  nature  of  deed  and  time  when  it  takes  ef- 
fect; 16  A.  D.  254,  on  application  of  doctrine  of  relation  to  escrows;  63  A.  D. 
246;  6  L.R.A.  697, — as  to  when  escrow  takes  effect;  54  L.R.A  891,  on  tlfeory  of 
relation  back  of  acceptance  of  deed. 

Distinguished  in  Day  v.  Griffith,  16  Iowa,  104,  holding  that  delivery  of  deed  to 
recorder  for  use  of  grantee  does  not  pass  title  so  as  to  cut  off  rights  of  attaching 
creditors  intervening  before  grantee  assents. 
Parol  evidence  of  anthortty  to  deliver  legal  Instmment. 

Cited  in  White  v.  Duggan,  140  Mass.  18,  64  A.  R.  437,  2  N.  E.  110,  holding  that 
authority  to  deliver  a  bond  given  by  a  surety  may  be  by  parol. 
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87  AM.  DEC.  155,  CUMMINGS  t.  ARNOLD,  8  MET.  486. 
Altering  contracts  by   parol. 

Cited  in  Bacon  v.  Cobb,  45  III.  47,  holding  performance  of  agreement  to  accept 
article  at  time  and  place  different  from  that  origihally  agreed  upon,  equivalent 
to  performance  of  original  undertaking;  Barton  v.  Gray,  67  Mich.  622,  24  N.  W. 
638,  holding  evidence  of  temporary  postponement  of  performance  of  contract  at  re- 
quest of  defendant,  but  without  any  contract  therefor,  relevant  to  show  that  de- 
fendant is  estopped  to  deny  performance  during  that  time;  Mead  v.  Parker,  111 
N.  Y.  259,  18  N.  E.  727,  22  Abb.  N.  C.  129,  holding  that  guarantor  of  debt,  by 
acquiescence  in  delay  of  creditor  in  enforcing  the  debt,  waives  his  right  to  object ; 
Collyer  v.  Moulton,  9  R.  I.  90,  98  A.  D.  370,  holding  that  a  simple  contract  agree- 
ment while  executory  before  breach  may  be  annulled  by  agreement  of  all  par- 
ties, but  not  after  breach  except  for  a  consideration;  Moody  v.  Smith,  70  N.  Y. 
598,  holding  that  where  subsequent  to  execution  of  contract  for  sale  of  lands 
the  parties  agree  that  the  vendee  may  pay  by  work  and  labor,  and  after  thia 
is  done  the  vendor  refuses  to  perform,  the  vendee  may  recover  for  work  and 
labor;  King  v.  Faist,  161  Mass.  449,  37  N.  E.  456,  holding  that  one  declaring 
on  a  certain  contract  cannot  rely  as  a  cause  of  action  upon  a  breach  of  a  new 
agreement  modifying  it;  Rogers  v.  Rogers,  139  Mass.  440,  1  N.  E.  122,  hold- 
ing that  substitution  of  new  agreement  for  old  and  rescission  of  latter  may 
be  proved  by  intent  of  parties  as  gathered  from  their  correspondence  and  con- 
duct. 

Cited  in  reference  note  in  51  A.  D.  629,  on  validity  of  parol  enlargement  of 
time  of  performance. 

Cited  in  notes  in  1  A.  D.  93,  on  parol  agreement  changing  time  of  perform- 
ance; 13  L.R.A.  633,  on  parol  evidence  to  show  waiver. 
—  Written  contracts. 

Cited  in  Lerned  v.  Wannemacher,  9  Allen,  432,  holding  that  written  con- 
tract may  be  subsequently  altered  by  parol  agreement;  Adams  v.  Macfarlane, 
65  Me.  143,  holding  parol  proof  admissible  of  subsequent  waiver  of  stipulations 
in  written  contract;  Henning  v.  United  States  Ins.  Co.  47  Mo.  425,  4  A. 
R.  332;  Richardson  v.  Cooper,  25  Me.  450, — holding  it  competent  for  parties  to 
written  contract,  by  parol  agreement  made  afterwards,  to  substitute  a  mode 
different  from  that  contained  therein,  for  the  discharge  of  its  obligations; 
Emerson  v.  Slater,  22  How.  28,  16  L.  ed.  360,  holding  parol  evidence  admissi- 
ble that  parties  to  written  contract  had  subsequently,  before  breach,  made  a 
*new  oral  agreement  on  a  new  and  valuable  consideration,  enlarging  time  of 
performance  and  varying  its  terms;  Piatt  .v.  United  States  (Grandin  v.  Unit- 
ed States),  22  Wall.  496,  22  L.  ed.  858  (reversing  10  Ct.  CI.  176),  holding  oral 
evidence  admissible  to  prove  a  new  and  distinct  agreement  made  subsequently 
to  a  written  agreement  upon  new  consideration  whether  as .  substitute  for  the 
old  or  in  addition  thereto;  Richardson  v.  Thomas,  28  Ark.  387,  on  modifi- 
cation or  extinguishment  of  written  contract  by  new  agreement;  Spann 
v.  Baltzell,  1  Fla.  338,  46  A*  !>•  346,  holding  that  indorser  and  indorsee  of  note 
may  subsequent  to  indorsement  make  new  agreement  by  parol  regarding  time 
and  mediiun  of  payment;  Morgan  v.  Butterfield,  3  Mich.  615,  holding  that 
parties  to  note  may  subsequently  make  valid  agreement  that,  in  considera- 
tion of  collateral  by  maker,  payee  will  not  sue  until  exhausting  means  to  re- 
cover on  collateral;  Kennebec  Co.  v.  Augusta  Ins.  &  Bkg.  Co.  6  Gray,  204, 
holding  that  written  policy  of  insurance  may  be  subsequently  varied  by  parol 
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so  as  to  include  additional  goods  for  added  premium;  Blanchard  v.  Trim,  38 
N.  Y.  225,  holding  that  written  contract  for  sale  of  goods  may  be  varied  by 
parol;  Stryker  v.  Vanderbilt,  25  N.  J.  L.  482,  holding  that  the  time  for  per- 
formance of  contract  either  by  deed  or  parol  may  be  enlarged  by  parol;  Clark 
V.  Dales,  20  Barb.  42,  holding  that  the  time  for  performance  of  written  con- 
tract to  ship  goods  may  be  extended  by  parol;  Peck  v.  Beckwlth,  10  Ohio  St. 
497,  holding  that  parties  to  note  may,  before  its  maturity,  for  a  consideration, 
make  a  valid  parol  agreement  extending  time  of  payment;  Loring  v.  Alden,  3 
Met.  576,  holding  that  in  absence  of  an  express  contract  waiving  three  arbi- 
trators as  required  by  written  submission,  an  implied  waiver  can  only  be 
proved  by  facts  and  circumstances  which  leave  no  doubt;  Blaisdell  v.  Souther, 
6  Gray,  149,  holding  that  a  valid  oral  contract  may  be  made  upon  the  basis  of 
a  pre-existing  written  contract  modifying  and  changing  its  terms;  Goodhue 
V.  Hartford  F.  Ins.  Co.  175  Mass.  187,  55  N.  E.  1039,  holding  that 
declaration,  in  an  action  upon  a  policy  of  fire  insurance  in  standard 
form,  need  not  allege  that  defendant's  assent  to  removal  of  insured  property 
was  in  writing;  Stults  v.  Newhall,  118  Mass.  98,  holding  that,  in  suit  on  notes 
secured  by  mortgage,  defendant  cannot  show  subsequent  parol  agreement  by 
plaintiff  to  look  only  to  mortgage  for  his  pay  in  consideration  of  defendant's 
promise  to  pay  a  greater  rate  of  interest  than  is  allowed  by  parol;  Grandin  v. 
United  States,  10  Ct.  CI.  163,  holding  parol  evidence  admissible  to  show  a 
subsequent  modification  of  agreement  in  writing,  before  breach;  Thurston  v. 
Ludwig,  6  Ohio  St.  1,  67  A.  D.  328,  holding  that  a  verbal  agreement  cannot 
change  a  prior  written  contract  unless  upon  some  new  consideration,  or  It  has 
been  so  acted  upon  that  a  refusal  to  carry  it  out  would  act  as  a  fraud  on  one 
of  the  parties;  Hill  v.  Smith,  32  Vt.  433,  holding  that  when  a  written  contract 
for  purchase  of  goods  has  been  varied  by  parol  by  extension  of  time  of  de- 
livery, in  suit  on  original  contract  for  nondelivery  the  measure  of  damages  is 
based  on  value  of  goods  at  time  of  delivery  agreed  upon  in  the  written  con- 
tract; Same  case  on  later  appeal,  34  Vt.  535,  holding  that  when  the  action  is 
on  the  contract  as  amended  by  parol,  it  is  based  on  value  at  extended  time  of 
delivery. 

ated  in  reference  notes  in  46  A.  D.  366;  58  A.  D.  711;  67  A.  D.  334;  70 
A,  D.  264, — on  alteration  of  written  contract  by  subsequent  parol  agreement; 
53  A.  D.  187,  on^parol  evidence  to  add  to,  vary,  or  explain  contracts,  and 
other  writings;  61  A.  D.  546,  on  evidence  of  prior  or  contemporaneous  parol 
agreement  to  control  written  contract. 

Cited  in  notes  in  56  A.  S.  R.  662,  on  subsequent  parol  agreement  to  vary 
writing;  56  A.  S.  R.  665,  on  variation  of  writing  by  subsequent  parol  agree- 
ment as  to  consideration;  11  E.  R.  C.  227,  on  parol  evidence  to  show  modifica- 
cation  of  written  agreement;  66  A.  S.  R.  668,  on  proof  and  practice  as  to  vari- 
ation of  writing  by  subsequent  parol  agreement;  100  A.  D.  169,  on  parol 
alteration  of  time  of  payment  or  performance  of  contracts  within  statute  of 
frauds. 
» Contracts  required  to  be  In  writing:  by  statute  of  frauds. 

Cited  in  Mahon  v.  Leech,  11  N.  D.  181,  90  N.  W.  807,  holding  that  the  mu- 
tual rights  of  parties  to  written  contract  for  sale  and  purchase  of  land  may  be 
waived  and  contract  extinguished  by  parol;  Proctor  v.  Thompson,  13  Abb.  N. 
C.  340,  holding  that  a  contract  required  by  statute  of  frauds  to  be  in  writing- 
such  as  contract  for  sale  of  land — may  be  rescinded  by  a  subsequent  parol 
agreement;  Negley  v.  Jeffers,  28  Ohio  St.  90,  holding  that  when  a  vendee  of 
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land  under  a  written  contract  took  possession  and  paid  part  of  purchase  price, 
balance  payable  when  vendor  removes  certain  leases,  parol  evidence  is  admissi- 
ble to  show  that  the  parties  waived  the  condition  as  to  the  leases;  Gorrell  v.  ■ 
Alspaugh,  120  N.  C.  362,  27  S.  £.  85,  holding  that  while  an  equiUble  interest 
in  land  may  not  be  transferred  by  parol,  it  may  be  released  or  abandoned  to 
holder  of  legal  title  by  matters  in  pais,  if  such  intention  be  clearly  shown; 
Hurlburt  v.  Fitzpatrick,  176  Mass.  287,  67'  N.  E.  464,  holding  that  written  con- 
tract regarding  sale  of  land  may  be  subsequently  modified  by  parol;  Hastings 
V.  Lovejoy,  140  Mass.  261,  54  A.  R.  463,  2  N.  E.  776,  holding  that  lessee  may 
show  that  a  written  lease  was  subsequently  modified  by  parol  agreement  re- 
ducing the  rent;  Organ  v.  Stewart,  60  N.  Y.  413,  on  right  to  vary  or  modify 
by  parol  contract  originally  within  statute  of  frauds;  Roberge  v.  Winne,  144 
N.  Y.  709,  39  N.  E.  631,  holding  that  contract  within  statute  of  frauds,  en- 
forceable because  partly  performed,  may  be  varied  by  parol  in  respect  to  man- 
ner of  performance;  Marie  v.  Garrison,  13  Abb.  N.  C.  210,  as  to  whether  a 
contract  duly  evidenced  under  statute  of  frauds  can  be  modified  by  subsequent 
parol  agreement;  Ladd  v.  King,  1  R.  I.  224,  51  A.  D.  624,  holding  that  where 
a  written  agreement  exists  for  sale  of  lot  and  house  thereon  in  course  of  erec- 
tion which  was  to  be  completed  by  a  certain  time,  parol  evidence  is  inad- 
missible to  show  an  extension  of  time;  Bullis  v.  Presidio  Min.  Co.  75  Tex.  540, 
12  S.  W.  397,  holding  that  time  for  performance  of  a  contract  for  sale  of  land 
may  be  extended  by  parol;  Stearns  v.  Hall,  9  Cush.  31,  holding  evidence  ad- 
missible to  show  that  time  of  performance  of  written  contract  within  statute 
of  frauds  has  been  enlarged  by  subsequent  parol  agreement;  Weeks  v.  Walcott, 
3  Allen,  459,  holding  that  parties  to  a  written  contract  to  erect  a  house  may 
subsequently  extend  the  time  of  performance  by  parol;  Winters  v.  Cherry,  78 
Mo.  344,  holding  valid  a  parol  agreement  to  extend  the  time  of  a  written  lease 
made  before  its  expiration;  Long  v.  Hartwell,  34  N.  J.  L.  116,  holding  that 
substituted  performance  agreed  upon  by  parol,  actually  performed  by  vendor 
and  accepted  by  vendee,  may  be  set  up  in  defense  at  law  in  suit  on  written 
contract  within  statute  of  frauds;  Kirchner  v.  Laugh lin,  4  N.  M.  386,  17  Pac 
132,  holding  parol  evidence  admissible  to  show  a  parol  modification  of  a  written 
contract  within  statute  of  frauds,  when  the  new  agreement  was  so  acted  upon 
that  the  original  agreement  could  not  be  enforced  without  fraud  on  one  of  the 
parties;  Neppach  v.  Oregon  &  C.  R.  Co.  46  Or.  374,  80  Pac.  482,  7  A.  &  E.  Ann. 
Cas.  1035,  holding  that  party  to  written  contract  for  sale  of  land,  who  knowingly 
consents  to  postponement  of  payment  of  price  for  his  own  convenience,  is  estopped, 
after  the  other  party  has  acted  thereon,  to  insist  that  the  consent  is  void  because 
not  in  writing. 

Cited  in  note  in  4  L.R.A.(N.S.)  981,  on  parol  modification  of  original  .con- 
tract required  to  be  in  writing. 

Distinguished  in  Wiessner  v.  Ayer,  176  Mass.  425,  67  N.  E.  672,  holding  a 
modification  by  parol  of  an  agreement  of  lease,  invalid  when  the  original  agree- 
ment was  not  good  against  statute  of  frauds. 

Criticized  in  Rucker  v.  Harrington,  52  Mo.  App.  481,  holding  that  contract 
for  sale  of  lands  cannot  be  varied  by  subsequent  oral  agreement;  Warren  v. 
A.  B.  Mayer  Mfg.  Co.  161  Mo.  112,  61  S.  W.  644,  holding  that  written  con- 
tract for  sale  of  40  tons  of  iron  at  $9  per  ton,  payable  only  on  complete  de- 
livery, cannot  be  modified  by  parol  agreement  to  pay  for  each  delivery  as 
made. 
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S7  AM.  BEC.  162,  PliANTEBS'  BANK  v.  AIARKHAM,  6  HOW.   (MISS.) 
807. 

Usage  as  part  of  contract. 

Cited  in  note  in  45  A.  D.  202,  on  validity  of  usages  and  customs  and  as  to 
when  they  form  a  part  of  contract. 
'— As  to  negotiable  paper. 

Cited  in  Duerson  v.  Alsop,  27  Gratt.  229,  on  usage  with  respect  to  days  of 
grace  as  part  of  the  contract. 

Cited  in  notes  in  21  L.R.A.  445,  on  banking  customs;  21  L.R.A.  441,  on  banking 
customs  as  to  maturity  and  payment;  50  A.  D.  97,  on  banking  customs  and 
their  validity. 

Time  of  presentment  of  note  payable  at  baiik. 

Cited  in  Harrison  v.  Crowder,  6  Smedes  &'  M.  464,  45  A.  D.  290,  holding  that 
where,  by  the  custom  of  a  bank,  a  maker  of  a  note  had  \intil  the  close  of  busi- 
ness hours  on  last  day  of  grace  to  pay,  to  charge  indorser  presentment  must 
be  made  within  a  reasonable  time  before  the  doors  close;  Grerman-American 
Bank  v.  Milliman,  31  Misc.  87,  65  N.  Y.  Supp.  242,  holding  that  maker  of  note 
payable  at  bank  may  pay  at  any  time  before  bank  closes,  and  is  not  chargeable 
with  notary  fees  when  demand  was  made  earlier  in  the  day. 

87   AM.  BEC.   164,  COUSMAN  v.  ROWE,   5   HOW.    (MISS.)    460. 
Independent  and  dependent  covenants. 

Cited  in  Southern  P.  R.  Co.  v.  Allen,  112  Cal.  455,  44  Pac.  796,  holding  that 
if  a  day  be  appointed  for  the  payment  of  money  which  is  to  or  may  happen 
before  the  thing  which  is  the  consideration  therefor,  an  action  may  be  brought 
for  the  money  before  performance;  McMath  v.  Johnson,  41  Miss.  439;  Bowen 
V.  Bailey,  42  Miss.  405,  2  A.  R.  601;  Sadler  v.  Bowles,  42  Miss.  414;  Clopton 
V.  Bolton,  23  Miss.  78, — holding  that,  when  land  contract  provides  for  payment 
in  instalments,  deed  to  be  given  when  all  instalments  are  paid,  vendor  may 
sue  for  instalments  due  without  tendering  deed;  Green  v.  McDonald,  13 
Smedes  &  M.  445;  Green  v.  Finucane,  5  How.  (Miss.)  542, — holding  that  equity 
will  not  enjoin  collection  of  purchase  money  due  on  contract  for  sale  of  land 
on  the  ground  that  vendor  has  no  title,  when  payment  was  to  precede  the  deed, 
wiien  vendor  could  make  title  but  was  unavoidably  delayed  by  court  proceed- 
ings, and  vendee  knew  the  nature  of  vendor's  title;  Loveridge  v.  Coles,  72 
Minn.  57,  74  N.  W.  1109,  holding  that,  when  land  contract  provides  for  pay- 
ment in  instalments,  deed  to  be  given  when  all  instalments  are  due,  it  is  no 
defense  to  action  prosecuted  for  instalments  due,  before  the  last  falls  due, 
that  vendor  has  not  good  title. 

Cited  in  reference  notes  in  40  A.  D.  588,  on  independent  covenants;  97  A.  D. 
508,  on  what  are  independent  covenants;  97  A.  D.  508,  on  what  covenants  are 
dependent  and  what  independent,  where  vendee  is  to  pay  for  land  in  instal- 
ments. 

Criticized  in  Robinson  v.  Harbour,  42  Miss.  795,  97  A.  D.  501,  2  A.  R.  671, 
holding  that  where  lands  are  sold  for  agreed  price  for  which  note  is  given  and 
vendor  at  the  same  time  executes  a  bond  conditioned  to  make  title  when  the 
note  is  paid,  the  holder  cannot  recover  without  showing  tender  of  the  deed. 
Relief  to  purchaser  where  title  Is  defective. 

Cited  in  reference  note  in  13  A.  D.  94,  on  relief  for  failure  of  title  in  absence 
of  fraud  or  covenant  of  warranty. 
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Cited  in  notes  in  70  A.  D.  340,  on  vendee's  right  to  relief  on  ground  of  de- 
fect of  title;  5  L.R.A.  47,  on  relief  in  equity  under  covenants,  in  absence  of 
eviction  by  paramount  title. 
'—  From  liability  for  purchase  price. 

Cited  in  Walker  v.  Towns,  23  Ark.  147,  holding  that  vendee  of  land  resist- 
ing payment  of  purchase  money  for  alleged  defects  of  title  must  allege  and 
prove  exactly  where  the  deficiency  is. 

Cited  in  reference  note  in  115  A.  S.  R.  908,  on  equitable  relief  to  purchaser 
of  land  against  obligation  to  pay  when  title  is  defective. 

Cited  in  note  in  7  L.R.A.(N.S.)  461,  on  injunction  against  collection  of  pur- 
chase money  where  title  to  land  is  defective  in  cases  where  purchaser  held  by 
title  bond. 
Duty  of  vendee  seeking  rescission  to  surrender  possession. 

Cited  in  reference  notes  in  39  A.  D.  246;  48  A.  D.  51, — on  duty  of  vendee  to 
surrender   possession  before  claiming   right  to  rescind. 

87  AM.  DEC.   160,  MITCHELL  v.  EVANS,  5  HOW.    (MISS.)    548. 
Irregular  execution. 

Cited  in  Talbert  v.  Melton,  9  Smedes  &  M.  9,  on  effect  on  rights  of  third 
parties  of  irregular  or  voidable  execution. 

Cited  in  reference  notes  in  39  A.  D.  497,  as  to  when  executions  are  voidable 
only;  47  A.  D.  330,  on  execution  on  dormant  judgment;  47  A.  D.  596,  on  ef- 
fect of  execution  issued  more  than  year  and  day  after  rendition  of  judgment. 
—  Riglits  of  purcliaser  at  sale  under. 

Cited  in  reference  notes  in  44  A.  D.  205,  on  protection  of  purchaser  under 
voidable  execution;  70  A.  D.  372,  on  validity  of  sale  of  land  under  void  execu- 
tion. 

Cited  in  note  in  39  A.  D.  573,  on  binding  force  upon  purchasers  without 
notice  at  execution  sale  of  officer's  irregular   acts. 

S7   AM.   DEC.    170,  ANDERSON  v.   WANZER,    5   HOW.    (MISS.)    587. 
Power  of  one  member  to  bind  firm. 

Cited  in  reference  notes  in  36  A.  S.  R.  632,  as  to  whether  declarations  ol 
partner  bind  firm;  50  A.  D.  189,  on  answer  and  admissiofi  of  one  partner  bind- 
ing both. 

Distinguished  in  Mitchell  v.  Greenwald,  43  Miss.  167,  holding  that  sheriff's 
return  that  garnishee  process  was  served  on  firm  of  "M.  &,  Bro."  is  defective 
in  not  showing  who  composed  that  firm,  and  answer  of  M.  alone  admitting 
firm  indebtedness  *  does  not  cure  the  defective  return. 

87  AM.  DEC.   172,  BARNES  v.  MOODY,   5  HOW.    (MISS.)    636. 
Necessity  of  consideration  for  waiver  of  appeal. 

See  S.  H.  Keoughan  &  O).  v.  Equitable  Oil  Co.  116  La.  773,  41  So.  88,  holding 
a  valuable  consideration  not  necessary  to  support  waiver  of  an  appeal. 

87  AM.  DEC.  178,  CONNELIi  v.  WOODARD,  5  HOW.   (MISS.)    665. 
Powers  of  school  trustees. 

Cited  in  Windham  v.  CJhisholm,  35  Misc.  531,  holding  that  the  board  of  school 
trustees  has  the  power  to  maintain  ejectment  to  recover  possession  of  the  sixteen 
sections  reserved  for  school  purposes. 
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-»As  corporation. 

Cited  in  Yalabusha  County  v.  Carbry,  3  Smedes  &  M.  629,  on  right  of 
state  trustees  of  school  lands  to  sue  as  quasi  corporations;  Pressly  v.  Ellis,  48 
Miss.  574,  on  school  trustees  of  16th  sections  of  each  township  as  quasi  cor- 
poration; Public  Instruction  Comrs.  v.  Fell,  52  N.  J.  Eq.  689,  29  Atl.  816,  holding 
commissioners  of  public  instruction  of  cities  within  terms  of  statute  giving  lien 
to  laborers,  etc.,  for  their  labor,  etc.,  on  public  improvements  made  for  "any 
city,  town,  township,  or  other  municipality." 

Cited  in  reference  note  in  39  A.  D.  753,  on  school  districts  and  school  trustees 
as  quasi  corporations. 
Title  of  state  to  scliool  lands  given  to  state  by  Congress. 

Cited  in  Jones  v.  Madison  County,  72  Miss.  777,  18  So.  87,  on  title  of  state  of 
Mississippi  to  the  16th  sections  of  each  township  given  for  school  purposes  by 
Congress. 

Right  to  act  in  two  capacities. 

Cited  in  reference  notes  in  55  A.  D.  143,  on  right  to  be  both  plaintiff  and 
defendant  in  the  same  case;  42  A.  D.  406,  on  right  of  same  person  to  be  both 
obligor  and  obligee  in  same  undertaking  or  both  plaintiff  and  defendant  in  the 
same  action. 

—  Power  of  officers  to  contract  with  body  they  represent. 

Cited  in  St.  Louis  v.  Alexander,  23  Mo.  483,  holding  that  a  director  may 
contract  with  the  corporation. 

S7  AM.  DEC.   175,  BULLIT  v.  THATCHER,  5  HOW.    (MISS.)    689. 
Rights  of  accommodation  Indorsers. 

Cited  in  note  in  51  A.  D.  303,  on  rights  and  liabilities  of  accommodation  in- 
dorsers, acceptors,  and  makers. 
Release  of  Indorsers. 

Cited  in  note  in  18  L.R.A.(N.S.)  536,  on  effect  of  notice  to  holder  to  sue, 
on  question  whether  indorser  is  released  on  failure  to  enforce  maker's  liability. 

X7  AM.  DEC.   179,  NORTON  v.  STATE,   7  MO.  55. 
Tlliat   transactions  constitute  one  offense. 

Cited  in  United  States  v.  Scott,  74  Fed.  213,  holding  that  prosecutor  may 
charge^  in  one  count  one  act  of  soliciting  and  receiving  political  contributions 
from  civil  service  employees  at  one  time  and  place  though  from  several  persons; 
State  v.  Fletcher,  18  Mo.  425,  holding  indictment  charging  defendant  with  per- 
mitting a  gambling  device  to  be  "set  up  and  used,"  not  bad  for  duplicity;  State 
▼.  Egglesht,  41  Iowa,  674,  20  A.  R.  612,  holding  that  passing  of  four  forged 
checks  on  teller  of  bank  at  the  same  time  and  by  the  same  acts  constitutes  but 
one  offense,  and  conviction  for  uttering  one  is  bar  to  convictions  on  the  others; 
State  V.  Colgate,  31  Kan.  511,  47  A.  R.  507,  3  Pac.  346,  holding  acquittal  of 
charge  of  burning  a  mill,  a  good  defense  to  charge  of  burning  the  books  of 
account  therein  at  the  time  of  the  fire. 

Cited  in  notes  in  58  A.  D.  539,  on  question  that  same  offense  cannot  be  split 
and  prosecuted  twice;  68  A.  D.  241,  on  count  charging  distinct  acts  constituting 
one  offense  being  good;  41  A.  R.  477,  as  to  whether  criminal  acts  of  similar 
nature  done  simultaneously  or  nearly  so  constitute  independent  crimes. 

—  liarcen  J. 

Cited  in  State  v.  Congrove,  109  Iowa,  66,  80  N.  W.  227;  State  v.  Oark,  46 


Digitized  by  VjOOQ  iC 


37  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  12U 

Or.  140,  80  Pac.  101;  Wilson  v.  State,  45  Tex.  76,  23  A.  R.  602;  Missouri  ▼. 
Morphin,  37  Mo.  373, — holding  that  stealing  of  several  articles  at  same  time 
and  place,  although  belonging  to  different  o^vne^s,  constitutes  but  one  offense; 
Moundsville  v.  Fountain,  27  W.  Va.  182;  State  v.  Nash,  86  N.  C.  250,  41  A,  R. 
472  (dissenting  opinion), — on  stealing  of  different  articles  of  different  persons 
at  one  time  and  place  as  one  offense;  State  v.  Daniels,  32  Mo.  558,  bolding  that 
the  stealing  of  several  articles  of  property  at  same  time  and  place  consty^utes 
but  one  offense  and  may  be  so  charged;  State  v.  O'Connell,  144  Mo.  387,  46  S. 
W.  175,  holding  that  the  value  of  several  articles  stolen  at  s^me  time  and 
place  may  be  charged  in  the  aggregate,  since  their  theft  is  one  larceny ;  State  v. 
Mjelde,  29  Mont.  490,  75  Pac.  87,  holding  that  when  three  persons  place  indi- 
vidual sums  on  the  table  of  an  agent,  each  less  than  $50  but  greater  in  the 
aggregate,  which  the  agent  by  one  act  collects  and  afterwards  appropriates,  he 
is  guilty  of  grand  larceny;  Furnace  v.  State,  153  Ind.  93,  54  N.  E.  441,  holding 
information  charging  that  defendant,  on  a  certain  day,  at  a  certain  place  did 
"then  and  there"  steal  of  the  property  of  J.  $5  and  the  property  of  S.  $4.50,  not 
bad  for  duplicity,  as  prima  facie  the  property  of  both  was  taken  at  same  time; 
State  V.  Kieffer,  17  S.  D.  67,  95  N.  W.  289,  holding  plea  of  former  acquittal  good 
when  defendant  was  formerly  acqidtted  of  larceny  of  one  article,  when  subse* 
quently  tried  for  larceny  of  other  articles  taken  at  same  time  and  place,  though 
belonging  to  a  different  owner. 

Cited  in  reference  note  in  54  A.  S.  R.  879,  on  theft  of  several  articles. 

Cited  in  note  in  92  A.  S.  R.  118,  on  plea  of  former  jeopardy  in  case  of  larceny 
of  articles  owned  by  several  persons. 

Distinguished  in  State  v.  Maggard,  160  Mo.  469,  83  A.  S.  R.  483,  61  S.  W. 
184,  holding  where  property  belongs  to  different  persons  and  is  located  at  differ- 
ent places,  each  asportation  constitutes  different  offense,  though  the  thefts  were 
committed  in  rapid  succession  in  accordance  with  a  predetermined  design  to 
«»teal. 

87  AM.  D£G.  180,  JONES  v.  STATE,  7  MO.  81. 

Effect  of  irregularities  on  bonds. 

Cited  in  reference  note  in  39  A.  D.  110,  as  to  what  informalities  do  not 
vitiate   official   bond. 

Cited  in  note  in  15  A.  D.  171,  on  informalities  which  do  not  invalidate  ofiS'cial 
bonds. 
—  Effect  of  neglect  to  approve. 

Cited  in  Irwin  v.  Crook,  17  Colo.  16,  28  Pac.  549,  holding  appeal  bond  valid 
as  against  sureties  when  acted  upon,  though  not  formally  approved  by  the 
clerk  as  required  by  law;  Ashkum  v.  Lake,  12  111.  App.  25,  holding  a  town  clerlf 
who,  though  objecting  to  a  supervisor's  bond  filed  it  on  his  promise  to  procure 
another,  and  allowed  him  to  exercise  his  functions,  estopped  to  dispute  his 
acceptance;  Moore  v.  State,  9  Mo.  334,  holding  bond  given  by  collector  valid 
against  him  and  his  sureties,  though  not  approved  by  county  court;  McCracken 
V.  Todd,  1  Kan.  148,  holding  that  sureties  on  sheriff's  bond  cannot  take  advan- 
tage of  court's  omission  to  approve  and  fix  its  amount;  Graves  v.  McHugh, 
58  Mo.  499,  holding  liquor  dealers'  bond,  in  suit  thereon  for  selling  liquor 
to  a  minor,  admissible  in  evidence  even  without  signature  of  two  sureties,  or 
proof  of  approval  by  county  court;  James  v.  Dixon,  21  Mo.  538,  holding  approTtl 
of  administrator's  bond  by  county  court  not  indispensable  to  its  validity. 
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Cited  in  reference  not^  in  63  A.  D.  368,  on  effect  of  failure  to  approve  official 
.  bond. 

Cited  in  notes  in  90  A.  S.  R.  191,  on  irregularities  in  approval  of  official  bond 
relieving  sureties  from  liability;  82  A.  D.  764,  on  effect  on  validity  of  official 
bond  of  failure  of  public  authorities  to  approve  or  file  it. 

S7  AM.  DEC.   183,  POSEY  v.  GARTH,   7   MO.   94. 

Right  to  compensation  for  partial  performance  of  contract. 

Cited  in  Earp  v.  Tyler,  73  Mo.  617;  Henson  v.  Hampton,  32  Mo.  408;  Banse 
V.  Tate,  62  Mo.  App.  150, — holding  that  one  contracting  to  render  services  for 
a  fixed  period  but  quitting  before  without  just  cause  can  recover  nothing  for 
partial  performance;  Schnerr  v.  Lemp,  19  Mo.  40,  holding  that  servant  employed 
by  the  year  at  fixed  wages  can  recover  nothing  if  he  quits  before  the  expiration 
of  the  year  without  cause;  Sipley  v.  Stickney,  190  Mass.  43,  112  A.  S.  R.  309, 

5  LJIA.(N.S.)  469,  76  X.  E.  226,  5  A.  &  E.  Ann.  Cas.  611,  holding  that  wilful 
default  of  manager  of  farm  to  submit  accurate  accounts  to  his  master,  as 
required  by  contract,  deprives  him  of  right  to  stipulate  wages  though  master 
not  injured;  Stroeh  v.  McClintock,  128  Mo.  App.  368,  107  S.  W.  416,  holding 
an  architect  employed  to  draw  plans  and  supervise  work  to  his  employer's 
satisfaction,  not  entitled  to  recover  on  quantum  meruit  when  he  quits  because 
his  ideas  do  not  conform  to  his  employer's;  Gruetzner  v.  Ande  Furniture  Co.  28 
Mo.  App.  263,  holding  that  one  contracting  to  make  articles  to  be  paid  for  at 
fixed  price  when  finished  cannot  voluntarily  leave  some  in  unfinished  state  and 
recover  on  quantum  meruit  for  work  done  on  them. 

Cited  in  reference  note  in  40  A.  D.  498,  on  liability  of  master  for  wrongfully 
discharging  servant  hired  for  definite  term. 

Cited  in  notes  in  19  A.  D.  276,  on  quantum  meruit  under  special  contract; 
39  A.  D.  535,  <m  apportionment  of  servant's  contract;  22  L.  ed.  U.  S.  361,  on 
right  of  servant  to  recover  wages  when  discharged  for  just  cause;  24  L.RA.  234, 
on   effect   of  employee's   abandonment  of  contract  for   services  without  cause; 

6  LJIA.(N.S.)  76,  on  justification  of  discharge  of  servant  as  defense,  in  action 
by  servant  for  damages  for  breach  of  contract. 

Distinguished  in  Sisk  v.  Cunningham,  8  Mo.  132,  holding  a  servant  employed  fox 
indefinite  time  terminable  at  -  will  of  either  party  and  to  be  furnished  with 
clothing,  etc.,  entitled  to  recover  on  quantum  meruit  when  she  quits  because  this 
is  not  done. 

S7   AM.  DEC.    185,  POTTER  v.  DHjI^OX,   7   MO.   228. 
Power  of  one  partner  to  bind  firm. 

Cited  in  reference  notes  in  43  A.  D.  685,  on  partner's  power  to  bind  firm  on 
negotiable  instrument;  45  A.  D.  768,  on  power  of  partner  to  bind  firm  by  accom- 
modation indorsement  or  acceptance;  48  A.  D.  668,  on  sufficiency  of  indorsement 
of  bill  of  exchange  by  one  member  of  firm  to  charge  other  members. 

Cited  in  note  in  48  A.  S.  R.  440,  as  to  when  commercial  partnership  is  bound 
by  loan  effected  by  one  member. 

S7  AM.  DEC.  187,  KING  v.  liANE,  7  MO.  241. 
Law   governing  limitation  of  action. 

Cited  in  Gross  v.  Watts,  206  ^lo.  373,  121  A.  S.  R.  662,  104  S.  W.  30;  Carson 
V.  Hunter,  46  Mo.  467,  2  A.  R.  529,— holding  that  acts  of  limitation,  unless  they 
expressly  discharge  a  debt,  go  to  remedy  Vnerely  and  none  can  be  pleaded  except 
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those  in  force  in  state  where  the  suit  is  brought;  Morgan  v.  Camden  &  A.  R.  Co. 
2  Pa.  Co.  Ct.  97,  18  Phila.  387,  18  W.  N.  C.  130,  43  Phila.  Leg.  Int.  162,  holding 
right  of  action  for  tort  not  barred  by  lex  fori,  enforceable  though  barred  by  lex 
loci,  where  statute  of  limitation  affects  merely  the  remedy. 

Cited  in  reference  notes  in  39  A.  D.  300,  on  what  statute  of  limitations  must 
govern  contract;  65  A.  D.  744,  on  statute  of  limitations  of  forum  governing. 

Cited  in  note  in  48  L.R.A.  626,  on  statute  of  limitations  governing  actions  on 
contract  in  another  state  or  coimtry  in  absence  of  statutory  provisions  in  forum 
as  to  effect  of  bar  of  other  state. 
Absence  from  state  as  affecting  running  of  statate  of  limitations. 

Cited  in  Tagart  v.  Indiana,  15  Mo.  209,  holding  that  where  plaintiff  and 
defendants  were  nonresidents  of  state,  to  which  defendant  afterwards  removed, 
statute  of  limitation  doe^  not  begin  to  nm  in  his  favor  until  he  comes  into  the 
state;  McLaurine  v.  Monroe,  30  Mo.  462,  holding  that  statute  of  limitations  does 
not  run  while  plaintiff  was  out  of  state  though  a  nonresident  who  had  never 
been  in  state  as  a  citizen,  under  act  of  1825. 

Distinguished  in  Metropolitan  Bank  v.  Taylor,  53  Mo.  444;  Thomas  v.  Black, 
22  Mo.  330, — ^holding  that  under  act  of  1845  the  running  of  statute  of  limitations 
is  not  interrupted  l>y  defendant's  absence  from  the  state,  when  he  was  a  non- 
resident when  cause  of  action  accrued;  Paine  v.  Drew,  44  N.  H.  306,» holding  that 
provisions  in  statutes  of  limitations  interrupting  their  running  when  defendant 
is  absent  from  state,  include  cases  where  defendant  never  resided  in  the  state; 
Snoddy  v.  Cage,  5  Tex.  106  (dissenting  opinion) ;  Reyburn  v.  Belotti,  10  Mo.  597, 
— on  running  of  statute  of  limitations  when  defendant  is  outside  the  state. 

Cited  in  reference  notes  in  39  A.  D.  60,  on  absence  from  state  as  exception 
to  statute  of  limitations;  52  A.  D.  782,  on  running  of  limitations  in  favor  of 
nonresident  debtor  from  time  of  his  coming  within  state. 

Distinguished  in  Penley  v.  Waterhouse,  1  Iowa,  498,  holding  mere  personal 
absence  of  defendant  from  state  not  sufficient  to  interrupt  running  of  statute 
of  limitations,  when  his  wife  and  children  remained  on  whom  service  of  process 
could  be  had;  Smith  v.  Newby,  13  Mo.  159,  holding  that  absence  of  plaintiff  from 
state  does  not  prevent  running  of  statute  of  limitations  under  Missouri  act  of  * 
1845. 
Meaning  of  phrase  "beyond  sea''  in  statute  Of  limitation. 

Cited  in  Shreve  v.  Whittlesey,  7  Mo.  473,  holding  that  term  **beyond  sea"  in 
first  section  of  Missouri  statute  of  limitations  of  1826  means  "out  of  the  State." 

37  AM.  DEC.  190,  BAIIiEY  v.  CARIJETON,  12  N.  H.  9. 
Wliat  constitutes  adverse  possession. 

Cited  in  Winnipisiogee  Paper  Co.  v.  New  Hampshire  Land  Co.  59  Fed.  542, 
holding  that  adverse  possession  imder  color  of  title  sufficient  to  create  possessory 
title  may  be  established  in  case  of  wild  lands  by  showing  surveys,  prosecutions 
for  trespass,  depositions  in  perpetuum,  grants,  and  payment  of  taxes;  Moore 
V.  Hodgdon,  18  N.  H.  144,  holding  occasional  use,  by  a  mechanic,  of  land  near 
his  shop  for  prosecuting  some  parts  of  his  trade,  depositing  wood,  etc.,  not  evi- 
dence of  possession,  but  contra  if  he  lays  foundation  for  building;  Cilley  v. 
Bartlett.  19  N.  H.  312,  holding  possession  of  land  for  forty  years  and  exercising 
acts  of  ownership  without  paying  rent,  not  adverse,  when  occupying  by  kindness 
of  owner,  a  relative,  and  acknowledging  lack  of  title;  Hopkins  v.  Deering,  71 
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N.  H.  353,  52  Atl.  75;  Forest  v.  Jackson,  56  N.  H.  367;  Grant  v.  Fowler,  39  N. 
H.  101, — holding  continued,  open,  visible,  and  exclusive  possession  of  land  for 
twenty  years  under  color  of  title  sufficient  to  give  good  title  without  regard  to 
validity  of  the  colorable  title  or  defects  in  the  instruments  conferring  it;  Liv- 
ingston V.  Pendergast,  34  N.  H.  544,  holding  that  the  act  of  an  administrator  in 
causing  a  lot  to  be  surveyed  and  its  boundaries  marked  is  too  equivocal  to  con- 
Btitute  evidence  of  possession  adverse  to  the  title  of  the  heirs;  Cushing  v.  Miller, 
<2  N.  H.  517,  holding  title  by  possession  not  shown  by  the  occasional  cutting  of 
a  few  timber  trees  on  a  wild  lot;  Butler  v.  Wheeler,  73  N.  H.  156,  69  Atl.  936, 
holding  mere  possession  of  real  estate,  insufficient  to  charge  attaching  creditor  of 
apparent  owner  with  notice  of  possessor's  title  unless  the  property  admits  of 
open,  visible,  and  continuous  possession,  and  claimant's  occupancy  of  premises 
18  exclusive  and  unambiguous;  Pritchard  v.  Lewis,  125  Wis.  604,  110  A.  S.  R. 
^73,  1  LJi.A.(N.S.)  565,  104  N.  W.  989,  holding  mere  possession  under  deed 
including  a  strip  belonging  to  a  stranger  for  a  right  of  way,  but  which  grantor 
has  a  right  to  fence  in,  insufficient  to  ripen  into  adverse  title,  since  it  is  con- 
sistent with  title  of  true  owner. 

Cited  in  reference  notes  in  39  A.  D.  687,  on  what  is  necessary  to  constitute  ad- 
Terse  possession;  59  A.  D.  129,  on  what  is  sufficient  adverse  possession;  47  A.  D 
465,  on  evidence  of  adverse  holding. 

Cited  in  notes  in  15  L.R.A.(N.S.)   1244,  on  nature  of  possession  under  color 
of  title;  4  L.R.A.  641,  on  necessity  of  occupation  being  open  and  notorious  to 
operate  as  disseisin  by  adverse  possession. 
'—When  several  tracts  are  conveyed  and  only  part  occupied. 

Cited  in  Henry  v.  Brown,  143  Ala.  446,  39  So.  325;  Walsh  v.  Wheelwright,  96 
Me.  174,  52  Atl.  649;  Jones  v.  Gaddis,  67  Miss.  761,  7  So.  489;  Mitchell  v.  Bond, 
-84  Miss.  72,  36  So.  148;  Woods  v.  Montevallo  Coal  &  Transp.  Co.  84  Ala.  560, 
^  A.  S.  R.  393,  3  So.  475, — holding  that  when  deed  conveys  two  tracts,  one 
■owned  by  vendor  and  one  not,  occupation  by  vendee  of  the  former  is  not  a 
•disseisin  of  true  owner  of  latter;  Griffith  v.  Schwenderman,  27  Mo.  412,  holding 
that  possession  of  a  tract  for  twenty  years  cannot  be  connected  with  posses- 
rsion  for  a  shorter  period  of  another  tract  so  as  to  bring  the  latter  within  pro- 
-tection  of  statute  of  limitations*  Hoag  v.  Wallace,  28  N.  H.  547,  as  to  whether 
entry  into  one  of  several  lots  under  color  of  title  to  the  whole  will  extend  to 
such  lots  as  are  not  adjoining;  Green  v.  Pettingill,  47  N.  H.  375,  93  A.  D. 
444,  holding  that  entry  on  one  wild  lot  gives  constructive  possession  of  all 
other  wild  lands  in  same  deed  as  against  any  other  person  entering  without 
right;  Williamette  Real  Estate  Co.  v.  Hendrix,  28  Or.  485,  52  A.  S.  R.  800,  42 
Pac.  614,  holding  entry  and  occupancy  of  one  of  several  known  lots  or  tracts 
•conveyed  by  same  instrument  not  constructively  an  occupancy  of  all  for  pur- 
poses of  adverse  possession. 

Cited  in  reference  notes  in  42  A.  D.  650,  on  possession  of  part  as  possession 
■of  the  whole;  93  A.  D.  448,  on  entry  upon  one  of  several  parcels  of  land  as 
entry    on    all. 

Cited  in  note  in  125  A.  S.  R.  306,  on  possession  of  part  as  possession  of 
whole  of  land  in  distinct  tracts. 
-J  When  only  part  of  larger  tract  is  occupied. 

Cited   in   Tumey  v.   Chamberlain,   15   111.  271;   Nowlan   v.  Grant,   51   Iowa, 
-519,  1  N.  W.  709;  Watters  v.  Connelly,  59  Iowa,  217,  13  N.  W.  82;   Chicago, 
H.  I.  &  P.  R.  Co.  V.  Allfree,  64  Iowa,  600,  20  N.  W.  779;  Brackett  v.  Persons 
Am.  Dec.  Vol.  V.— 77. 
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Unknown,  53  Me.  228,  87  A.  D.  548;  Farrar  v.  Fessenden,  39  N.  H.  268;  Bel- 
lows V.  Jewell,  60  N.  H.  420;  Smith  v.  McKay,  30  Ohio  St.  400;  Davis  v. 
Easley,  13  111.  192, — holding  one  entering  into  possession  of  portion  of  larger 
tract  covered  by  deed,  deemed  to  be  in  possession  of  entire  tract;  Hicks  v. 
Coleman,  25  Cal.  122,  85  A.  D.  103,  holding  that  possession  of  part  of  lot  un- 
der deed,  valid  on  its  face,  claiming  the  whole,  sufficient  color  of  title  to  extend 
possession  to  the  boundaries  in  the  deed. 

Distinguished  in  Bellis  v.  Bellis,  122  Mass.  414,  holding  that  actual  occupy* 
tion  of  part  of  larger  tract  conveyed  by  defective  or  void  deed  will  not  oon> 
structively  extend  to  that  part  in  actual  occupation  of  true  owner. 

—  Presumption  that  entry  is  according  to  title. 

Cited  in  Tappan  v.  Tappan,  31  N.  H.  41,  holding  that  one  entering  upon 
land  under  color  of  title  is  presumed  to  enter  and  occupy  according  to  hia 
title;  Oage  v.  €kige,  30  N.  H.  420,  holding  that  an  entry  imder  color  of  title, 
however  defective,  it  presumed  to  be  according  to  title,  and  the  possession  ia 
adverse  to  all. 

—  Deed  as  color  of  title. 

Cited  in  Minot  v.  Brooks,  16  N.  H.  374,  holding  a  quitclaim  deed  of  all  a 
party's  title  under  a  collector's  deed  of  certain  lands,  color  of  title,  even  if  the 
collector's  deed  conveyed  no  interest;  Newmarket  Mfg.  Co.  v.  PeAdei^gast,  24 
N.  H.  54,  holding  that  deed  with  usual  covenants  of  warranty  from  the  party 
in  possession  of  land  gives  color  of  title,  though  the  deed  is  not  recorded. 

Cited  in  70  A.  D.  478,  as  to  what  is  color  of  title. 
Possession  as  title. 

Cited  in  Bassett  v.  Salisbury  Mfg.  Co.  28  N.  H.  438^  holding  that  possession, 
is  a  good  title  against  a  wrongdoer,  without  title. 
Right  to  maintain  action  to  quiet  possession. 

Cited  in  Marshall  v.  Walker,  93  Me.  532,  45  Atl.  497,  holding  actual  oceopa^ 
tion  of  flats  necessary  to  maintain  action  to  quiet  possession. 

87  AM.  DBC.    104,  GALE  ▼.  TAPPAN,   12  N.  H.   145. 
Revocation  of  agent's  authority  by  death  of  principal. 

Cited  in  Vance  v.  Anderson,  39  Iowa,  426,  holding  a  power  of  authority  to- 
convey  land,  not  eoupled  with  an  interest  in  the  agent,  revoked  by  death  of 
principal. 

Cited  in  notes  in  23  L.RJk.  711,  on  effect  on  notes,  bills,  and  checks  of 
death  of  party  thereto;  39  A.  D.  83,  85,  on  authority  not  coupled  with  in- 
terest revoked  by  principal's  death;  37  L.  ed.  U.  S.  1167,  1168,  on  revocation  of 
agents's  authority  by  death  or  insanity,  or  incapacity  of  principal  or  agent 

Distinguished  in  Ish  v.  Crane,  13  Ohio  St.  574  (following  earlier  appeal  8 
Ohio  St.  537),  holding  a  bona  fide  transaction  by  an  agent,  not  necessarity 
done  in  name  of  principal,  as  a  deed,  etc,  but  in  matters  in  paU  merely,. 
done  after  death  of  principal,  but  in  ignorance  thereof,  and  within  scope  of 
agency,  binding  on  representatives  of  principal. 
Ratification  of  act  of  one  assuming  to  be  agent. 

Cited  in  Pickard  v.  Perley,  45  N.  H.  188,  86  A.  D.  153,  holding  ratificatioii. 
of  notice  to  quit,  given  by  agent  ostensibly  acting  for  three  lessors  but  nally^ 
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for  but  two,  by  the  third  after  expiration  of  time  fixed  in  the  notice,  not 
equivalent  to  prior  authority. 
Estoppel  In  pals. 

Cited  in  reference  note  in  49  A.  D.  238,  on  estoppel  in  pai9. 

S7  AM.  DEO.   197,  STATE  ▼.  DIMICK,   12  N.  H.   194. 
Conflict  of  Jurisdiction. 

Cited  in  reference  note  in  67  A.  D.  395,  on  conflict  of  jurisdiction  between 
state  and  Federal  courts. 
What  questions  considered  on  habeas  corpus. 

Cited  in  reference  note  in  46  A.  D.  133,  on  power  of  court  to  go  behind 
judgment  on  habeas  corpus. 

Cited  in  note  in  27  L.  ed.  U.  S.  288,  on  what  questions  may  be  considered 
on  writ  of  habeas  corpus. 

Right  of  state   courts   to   determine   Talidlty   of   detention   by   Federal 
authorities. 

Cited  in  Ohio  &  M.  R.  Co.  ▼.  Fitch,  20  Ind.  498,  sustaining,  jurisdiction  of 
state  courts  in  habeas  corpus  to  inquire  into  detention  of  persons  by  Federal 
administrative  officers;  Ex  parte  Holman,  28  Iowa,  88,  4  A.  R.  159  (dissent- 
ing opinion),  on  power  of  state  courts  to  release  on  habeas  corpus  person 
committed  by  Federal  court  for  contempt. 

Cited  in  reference  note  in  40  A.  S.  R.  387,  on  state's  right  .of  inquiry  by 
habeas  corpus  into  detention  under  color  of  Federal  authority. 
—  Of  soldiers. 

Cited  in  Re  Reynolds,  6  Park.  Crim.  Rep.  276,  Fed.  Cas.  No.  11,721;  McCono- 
logue's  Case,  107  Mass.  154;  Com.  ex  rel.  McLain  ▼.  Wright,  3  Grant,  Cas. 
437;  Com.  ex  rel.  Gormley  ▼.  Seleridge,  7  Phila.  76,  25  Phila.  Leg.  Int.  221,— 
sustaining  jurisdiction  of  state  courts  to  determine  on  habeas  corpus  legality 
of  imprisonment  of  deserter  from  Army;  Com.  ex  rel.  Bressler  v.  Oane,  3 
Grant,  Cas.  447,  holding  that  state  and  Federal  courts  have  concurrent  juris- 
diction of  habeas  corpus  proceedings  in  case  of  imprisonment  under  Federal 
nonjudicial  authority;  Kneedler  v.  Lane,  3  Grant,  Cas.  465,  45  Pa.  238,  21 
Phila.  Leg.  Int.  52  (dissenting  opinion),  as  to  right  of  state  courts  to  enjoin 
proceedings  under  unconstitutional   Federal  conscription  law. 

Disapproved   in  Ex   parte  Hill,   38   Ala.   429,  denying  jurisdiction  of   state 
court   to   discharge   conscript   from   custody   of  military   authorities. 
Concurrent  Jurisdiction  on  river  forming  state  boundary. 

Cited  in  Opsahl  v.  Judd,  30  Minn.  126,  14  N.  W.  575,  sustaining  concurrent 
jurisdiction  of  states  under  act  of  Congress  and  constitutional  provisions  over 
river  on  boundary. 
Validity  of  minor's  enlistment. 

Cited  in  Re  Chapman,  2  L.R.A.  332,  37  Fed.  330,  holding  enlistment  of 
minor  without  written  consent  of  parent  or  guardian,  invalid;  Re  McDonald,  14 
Nat.  Bankr.  Reg.  477,  Fed.  Cas.  No.  8,752,  holding  enlistment  of  minor  under 
eighteen  without  father's  consent,  illegal. 

Cited  in  reference  note  in  45  A.  D.  571,  as  to  when  infant  must  disaffirm 
contract  of  enlistment. 

Cited  in  notes  in  18  A.  S.  R.  641,  on  infant's  contract  of  enlistment;  40  A. 
D.  717,  on  validity  of  enlistment  of  minors. 
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Ratification  of  contract  by  infant. 

Cited  in  Forsyth  v.  Hastings,  27  Vt.  646,  holding  minor'a  contract  for 
service  ratified  by  continuance  therein  for  one  month  after  becoming  of   age. 

37  AM.  DEC.  203,  DESPATCH  LINE  OF  PACKETS  v.  BELLAMY  MFG. 

CO.   12  N.  H.  205. 
De  facto  oflBcers  and  validity  of  their  acts. 

Cited  in  Atlas  Nat.  Bank  v.  F.  B.  Gardner  Co.  8  Biss.  537,  Fed.  Cas.  No. 
635,  holding  acts  of  director  allowed  to  hold  office  after  becoming  bankrupt, 
valid  as  to  third  persons,  though  statute  required  him  to  be  a  stockholder; 
The  Vigilancia,  19  C.  C.  A.  528,  38  U.  S.  App.  563,  73  Fed.  462,  holding  that 
persons  irregularly  elected  or  disqualified,  who  are  allowed  by  stockholder^^ 
to  act,  are  such  as  to  innocent  third  parties;  and  the  corporation  by  subse- 
quent acquiescence  or  acts  of  ratification  are  estopped  to  deny  their  authority; 
Gleason  v.  Canterbury  Mut.  F.  Ins.  Co.  73  N.  H.  583,  64  Atl.  187,  holding  a 
corporation  bound  by  acts  of  irregularly  elected  directors  who  perform  their 
duties  without  objection;  Wile  &  B.  Co.  v.  Rochester  &  K.  F.  Land  Co.  4 
Misc.  570,  25  N.  Y.  Supp.  794,  holding  a  corporation  bound  by  acts  of  a  di- 
rector allowed  to  exercise  his  functions  after  ceasing  to  own  stock;  Goodwin 
V.  Union  Screw  Co.  34  N.  H.  378,  holding  corporation  bound  by  acts  of  one 
having  actual  management  of  its  affairs  with  knowledge  of  its  directors  with- 
out other  evidence  of  actual  authority;  Jewell  v.  Gilbert,  64  N.  H.  13,  10  A. 
8.  R.  357,  5  Atl.  80,  holding  that  one  serving  a  writ  as  a  deputy  specially  ap- 
pointed by  the  sheriff  is  an  officer  de  facto,  though  his  written  appointment 
is  not  imder  seal,  and  his  acts  are  valid  as  to  third  persons;  Wright  v.  Lee, 
2  S.  D.  596,  51  N.  W.  706,  holding  an  election  of  officers  of  corporation  in  a 
state  not  creating  it,  not  void,  but  a  mere  irregularity  which  cannot  be  at- 
tacked in  collateral  proceeding. 

Cited  in  reference  notes  in  72  A.  8.  R.  439,  on  de  faoto  directors  of  corpo- 
ration; 35  A.  S.  R.  850,  on  corporation's  liability  for  acts  of  de  facto  of- 
ficers. 

Cited  in  note  in  15  L.R.A.  419,  as  to  directors  de  facto. 
Validity  of  action  by  majority. 

Cited  in  Martin  v.  State,  23  Neb.  371,  36  N.  W.  554  (dissenting  opinion), 
on  necessity  to  validity  of  act  of  agents,  to  all  of  whom  is  given  authority  to 
do  it,  that  all  concur  in  doing  the  act;  Glidden  v.  Towle,  31  N.  H.  147,  holding 
that  if  three  fence  viewers  attend  a  hearing  for  the  division  of  fences,  a  re- 
turn signed  by  two  is  sufficient. 

Cited  in  reference  notes  in  43  A.  D.  465,  on  powers  of  majority  of  corpo- 
rate directors;  46  A.  D.  747;  55  A.  D.  221,— on  right  of  majority  of  board  of 
directors  to  exercise  powers  conferred;  66  A.  D.  501,  on  power  of  majority  of 
corporators  to  act;  3  A.  S.  R.  69,  as  to  when  act  of  majority  of  direcUnrs  is 
binding  on  corporation;  73  A.  D.  723,  as  to  when  majority  of  corporators  may 
exercise  power  conferred  on  their  body  by  by-laws;  12  A.  S.  R.  65,  as  to  when 
acts  of  majority  of  quoram  of  directors  are  binding. 
Necessity  of  action  by  board  at  meeting  properly  called. 

Cited  in  Buttrick  v.  Nashua  &  L.  R.  Co.  62  N.  H.  413,  13  A.  a  R.  678, 
holding  that  directors  of  a  corporation,  as  such,  can  act  for  the  corporation 
only  as  a  board,  as  their  power  is  not  joint  and  several  but  joint  only;  hence 
notice  to  one  director  is  not  notice  to  the  corporation;  Tenney  v.  East  War- 
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ren  Lumber  Co.  43  N.  H.  343,  holding  it  prima  facie  sufficient  proof  for  a 
stranger,  of  the  concurrence  of  the  directors  of  a  corporation,  to  show  that 
they  aasented  separately;  Elliot  v.  Abbot»  12  N.  H.  649,  37  A.  D.  227,  holding 
bank  not  boimd  by  assent  of  the  majority  of  its  directors  not  given  at 
r^fularly  called  meetii^;  Hamlin  v.  Union  Brass  Co.  68  N.  H.  292,  44  Atl. 
385,  holding  that  a  superintendent  of  a  corporation  elected  by  the  board  of 
directors  cannot  be  removed  by  a  majority  of  them  acting  individually  and 
without  notice  to  the  other  members;  Allen  v.  Dayton  Hotel  Co.  95  Tenn. 
480,  32  S.  W.  962,  on  validity  of  action  of  a  majority  of  a  board  of  directors 
at  special  meeting  of  which  some  were  not  notified;  Hall  v.  Manchester,  39 
N.  H.  295,  holding  it  unnecessary  for  selectmen  to  meet  and  consult  regarding 
laying  out  a  road  under  a  statute  allowing  the  major  portion  to  act;  Covert 
V.  Rogers,  38  Mich.  363,  31  A.  R.  319,  on  sufficiency  of  notice  of  director's 
meeting  and  right  of  third  persons  to  complain  of  insufficient  notice. 

Cited  in  reference  note  in  29  A.  S.  R.  67,  on  necessity  for  notice  of  meeting 
of  corporate  directors. 

Distinguished  in  Edgerly  v.  Emerson,  23  N.  H.  555,  55  A.  D.  207,  holding 
that  if  by  charter  a  certain  number  of  creditors  are  made  a  quorum,  a  bank 
is  bound  by  the  unanimous  concurrence  of  that  number  at  a  casual  meeting, 
and  without  notice  to  the  others,  if  notice  is  not  required  by,  the  charter  or 
by-laws. 
Quallflcatlons  of  directors. 

Cited  in  Fey  v.  Peoria  Watch  Co.  32  111.  App.  618,  holding  that,  in  ab- 
sence of  statute  requiring  it,  a  director  in  a  corporation  need  not  be  a  stock- 
holder; Greenough  v.  Alabama  G.  S.  R.  Co.  64  Fed.  22,  holding  that,  under 
statute  requiring  a  director  to  be  a  stockholder,  one  not  stockholder  may  be 
elected  if  he  afterwards  acquire  stock;  Opinion  of  the  Justices,  66  N.  H.  629, 
33  Atl.  1076,  on  construction  of  a  by-law  of  a  corporation  providing  that  any 
person  chosen  a  director  shall  cease  to  be  one  when  he  ceases  to  be  proprietor. 
Presumption  of  regularity  of  vote. 

Cited  in  O'Mally  v.  McGinn,  53  Wis.  353,  10  N.  W.  515,  holding  that  when 
a  vote  .of  a  common  council  is  taken  by  ayes  and  noes  and  some  vote  for  and 
none  against  a  proposition,  all  are  deemed  to  have  consented. 

Power  of  agent  to  bind  principal. 

Cited  in  Edwards  v.  Carson  Water  Co.  21  Nev.  469,  34  Pac.  381,  holding 
that  an  agent  cannot  bind  the  corporation  if  he  fails  to  act  in  accordance 
with  the  purposes  and  objects  of  the  corporation  and  within  scope  of  his 
authority;  Hyde  v.  Larkin,  35  Mo.  App.  365,  holding  that  the  president,  gen- 
eral agent,  or  manager  of  a  mining  corporation  cannot,  by  virtue  of  his  of- 
fice merely,  assign  the  assets  of  the  corporation;  First  Nat.  Bank  v.  Kirkby, 
43  Fla.  376,  32  So.  881,  holding  that  a  general  power  as  managing  agent  of  a 
corporation  does  not  give  agent  authority  to  mortgage  its  property;  Edger- 
ly v.  Cover,  106  Iowa,  670,  77  N.  W.  328,  holding  that  one  authorized  by  a 
sick  merchant  "to  keep  the  business  going"  has  no  authority  to  execute  a 
chattel  mortgage  on  the  stock;  Walworth  County  Bank  v.  Farmers'  Loan  & 
T.  Co.  14  Wis.  325,  holding  that  a  president  of<a  railroad  company,  as  such, 
has  no  authority  to  sell  ties  belonging  to  it;  Low  v.  Connecticut  &  P.  Rivers 
R.  Co.  45  N.  H.  370,  holding  that  a  president  of  a  corporation  has  no  implied 
authority  to  bind  it  by  an  admission  that  one  claiming  pay  for  services  ought 
to  be  paid. 
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Cited  in  reference  notes  in  42  A.  D.  599,  on  validity  of  acts  of  corporate 
director;  51  A.  D.  73,  on  agent's  implied  authority  to  bind  corporation;  44 
A.  D.  271,  as  to  how  signature  of  principal  to  promissory  note  is  made  by 
agent. 

Cited  in  notes  in  2  £.  R.  C.  280,  on  sufficiency  of  agent's  authority  to  exe- 
cute deed;  54  A.  D.  720,  on  sufficiency  of  agent's  contract  to  bind  principal. 

Distinguished  in  Thayer  v.  Nehalem  Mill  Co.  31  Or.  437,  51  Pac.  202,  hold- 
ing that  a  general  manager  of  a  corporation  owning  a  sawmill,  store,  and  part 
of  to^-n  site  where  they  were  situated,  at  a  distance  from  residences  of  direct- 
ors and  office  of  company  has  power  to  mortgage  lots  and  logs  for  use  of  busi- 
ness; Bicknell  v.  Austin  Min.  Co.  62  Fed.  432,  on  power  of  agent  of  corpora- 
tion, appointed  to  carry  on  its  business,  to  sell  or  dispose  of  its  property. 
Power  of  agent  to  delegate  authority. 

Cited  in  Gillis  v.  Bailey,  21  N.  H.  149,  holding  the  directors  of  a  corpora- 
tion, merely  its  agents  and  not  the  corporation,  and,  unless  expressly  au- 
thorized, cannot  delegate  authority  involving  discretion;  Moor  v.  Wilson,  26 
N.  H^332,  holding  that  a  delegated  authority  can  ordinarily  be  executed  only 
by  the  persons  to  whom  it  is  given. 
Whether  instrument  executed  by  agent  binds  principal  or  agent. 

Cited  in  Tudcer  Mfg.  Co.  v.  Fairbanks,  98  Mass.  101,  holding  that  bill  oi 
exchange  drawn  on  the  P.  Insurance  Co.  by  their  agents  F.  &  Co.,  signed  "F. 
&  Co.,  Agts.  P.  Ins.  Co.,"  binds  F.  &  Co.  personally  as  drawers;  Gillig  y.  Lake 
Bigler  Road  Co.  2  Nev.  214,  holding  bill  headed  ''Lake  Bigler  Road  Com- 
pany," signed  by  "Butler  Ives,  Superintendent"  and  accepted  by  "J.  E.  Gar- 
rett, Secretary  L.  B.  R.  Co.,"  sufficient  on  its  face  to  charge  the  company  on 
the  acceptance;  Second  Nat.  Bank  v.  Midland  Steel  Co.  155  Ind.  581,  52 
L.R.A.  307,  58  N.  £.  833,  holding  a  note  signed  "R.  J.  Beatty,  President," 
and  on  which  the  name  of  a  corporation  appears  above  date  line  but  not  else- 
where, not  conclusively  an  individual  note,  but  parol  evidence  admissible  to 
show  it  is  the  corporation's  note;  Nicholas  v.  Oliver,  36  N.  H.  218,  holding 
the  indorsement  of  a  promissory  note,  payable  to  an  insurance  company,  made 
in  the  form  "W.  E.,  A.  Sec'ty,"  prima  facie  /that  of  the  company;  Dow  v. 
Moore,  47  N.  H.  419,  holding  that  a  note,  stated  thereon  to  be  "for  use  of  N. 
E.  P.  Union  Store,"  and  signed  "S.  S.  Moore,  Treasurer,"  with  proof  that  he 
was  treasurer  and  acting  partner  and  had  authority  to  bind  the  firm,  is  that 
of  the  firm;  Lamoureux  v.  Morin,  72  N.  H.  76,  64  Atl.  1023,  holding  accept- 
ance, by  highway  commissioner  of  assignment  of  future  wages  by  employees  in 
his  department,  in  following  form,  "accepted,  John  B.  Noyes,  street  com- 
missioner," sufficient  to  bind  city;  Wheelock  v.  Winslow,  15  Iowa,  464,  hold- 
ing agent  authorized  to  execute  notes  for  a  company,  not  personally  liable  on 
notes  running,  "Three  months  after  date,  we  promise"  etc.,  one  signed  "For 
the  Dubuque  Times  Company,  Ferd.  S.  Winslow,  Treasurer"  and  others  "Ferd. 
S.  Winslow,  Treas.  Dub.  T.  Co." 

Cited  in  reference  notes  in  51  A.  D.  73,  on  binding  force  on  corporation  of  its 
agent's  note;  43  A.  D.  684,  on  effect  of  contract  made  by  agent  in  his  own 
name;  96  A.  D.  259,  as  to  when  corporation  and  when  its  officers  are  bound  by 
instrument  for  payment  of  money. 

Cited  in  notes  in  22  A.  R.  180,  as  to  when  obligation  is  that  of  principal  or  of 
agent;  2  L.R.A.  812,  on  personal  liability  of  agent;  19  L.R.A.  679,  on  personal 
liability  of  officers  on  note  made  for  corporation:  48  A.  S.  R.  919,  on  person*} 
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liability  to  third  persons  of  agent  assuming  without  authority  to  make  con- 
tract for  corporation;  20  L.R.A.  708,  on  extrinsic  evidence  to  show  who  is  liable 
as  maker  of  note  in  suits  against  principal,  where  signature,  is  by  agent  and 
promise  is  individual. 
Manner  of  appointment  of  agent  by  corporation. 

Cited  in  Fitch  v.  Lewiston  Steam  Mill  Co.  80  Me.  34,  12  Atl.  732,  holding 
that  an  agent  of  a  corporation  can  be  appointed  without  seal,  whatever  the 
purpose  of  the  agency.  ^ 

Cited  in  reference  note  in  86  A.  8.  R.  418,  on  appointment  by  parol  of  agent 
to  sell  land. 

Cited  in  note  in  23  A.  D.  744,  on  who  may  convey  for  corporation  and  method 
of  conferring  authority. 

Estoppel  to  deny  authority  of  agent  held  out  to  possess  It. 

Cited  in  Clement  v.  Leverett,  12  N.  H.  317,  holding  principal  accepting  bill 
drawn  on  him  by  his  agent,  to  discount  for  principars  benefit,  bound  on  his  ac- 
ceptance, though  agent  pledged  to  secure  money  borrowed  for  his  own  benefit, 
since  principal  held  him  out  as  owner. 
Effect  of  ratification. 

Cited  in  Lynch  v.  Smyth,  25  Colo.  103,  54  Pac.  634;  Springfield  v.  Drake,  58 
N.  H.  19, — holding  ratification  equivalent  to  prior  authority;  Kirkpatrick  v. 
Pease,  202  Mo.  471,  101  S.  W.  651;  Davis  v.  School  District  No.  20,  44  N.  H. 
398;  Grant  v.  Beard,  50  N.  H.  129;  Lyell  v.  Sanboum,  2  Mich.  109,— holding 
that  a  subsequent  ratification  of  an  act  done  by  one  assuming  to  be  an  agent 
relates  back  and  is  equivalent  to  prior  authority;  Imler  v.  Springfield,  30  Mo. 
App.  669,  holding  subsequent  ratification  and  adoption  by  city  council  of  prior 
unauthorized  establishment  and  construction  of  street,  equivalent  to  prior  au- 
thority; St.  Louis  V.  Alexander,  23  Mo.  483,  holding  ratification  by  board  of 
directors  of  corporation  of  act  of  one  director  in  taking  security  for  his  claims 
against  the  corporation,  equivalent  to  prior  authority;  Rich  v.  State  Nat. 
Banjc,  7  Neb.  201,  29  A.  R.  382,  holding  ratification  by  bank  of  unauthorized 
act  of  its  agent,  equivalent  to  original  authority  to  act;  Campbell  v.  Wallace, 
12  N.  H.  362,  37  A.  D.  219,  holding  that  entry  by  stranger  in  name  of  owner 
of  freehold  may  by  ratification,  become  the  act  of  the  latter  and  prevent  bar 
of  statute  of  limitations  from  attaching;  Hayes  v.  Livingston,  34  Mich.  384, 
22  A.  R.  533,  on  ratification  by  parol,  by  nominal  grantor  of  land,  of 
deed  given  by  one  assuming,  but  without  authority,  to  be  his  agent;  Lyndon 
Mill  Co.  V.  Lyndon  Literary  &  Biblical  Inst.  63  Vt.  581,  25  A.  S.  R.  783,  22 
AtL  575,  holding  that  an  unauthorized  act  of  agent  of  corporation  cannot  be  rati- 
fied by  a  minority  of  board  of  directors. 

Cited  in  reference  notes  in  77  A.  D.  145,  on  effect  of  ratification  of  agent's 
act;  54  A.  D.  345,  on  effect  of  corporate  approval  of  unauthorized  acts  of 
agents;  28  A.  S.  R.  790,  on  retroactive  effect  of  ratification  of  acts  done  as 
agent;  61  A.  D.  90;  81  A.  D.  108, — on  ratification  being  equivalent  to  precedent 
authority. 

Cited  in  note  in  5  A.  S.  R.  110,  on  effect  of  ratification  of  contract. 
Manner  and   evidence  of  ratification. 

Cited  in  Casey  v.  Credit  Mobilier,  2  Woods,  77,  Fed.  Cas.  No.  2,496,  holding 
that  national  bank  which  makes  a  contract  not  authorized  by  its  charter  can- 
not repudiate  the  contract  and  at  the  same  time  retain  its  fruits;  Farmers' 
Loan  &  X.  Co.  v.  Madison  Mfg.  Co.  153  Fed.  310,  holding  that  acceptance  by 
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corporation  of  fruits  of  pledge  of  its  bonds  ratifies  the  contvact,  though  made 
by  unauthorized  agent;  Elwell  v.  Grand  Street  &  N.  R.  Co.  67  Barb.  83,  hold- 
ing that  a  railroad  company,  by  accepting  mpneys  derived  from  an  unauthorized 
-mortgage  given  by  its  officers,  ratifies  the  contract;  Chicago  &  N.  W.  R.  Co.  v. 
James,  24  Wis.  388,  holding  receipt  by  principal  of  proceeds  of  sales  by  agent, 
strong  evidence  of  ratification  of  such  sales;  flazelton  v.  Batchelder,  44  N.  H. 
40,  holding  that  one  who,  with  knowledge  of  the  facts,  accepts  the  benefits  of 
an  unauthorized  signature  of  his  name  to  a  note,  thereby  ratifies  it;  Sternbach 
V.  Leopold,  50  111.  App.  476,  holding  that  principal  who  ratifies  must  ratify 
in  toto,  with  all  advantages  and  disadvantages;  Edwards  v.  Carson  Water  Co. 
21  Nev.  469,  34  Pac.  381,  holding  that  the  president  and  secretary  of  a  corpora- 
tion cannot  ratify  their  own  unauthorized  acts;  McCraken  v.  San  Francisco, 
16  Cal.  591,  holding  that  when  a  municipality  has  authority  to  do  an  act  only 
by  ordinance,  it  can  ratify  such  act  only  by  ordinance;  Johnson  v.  Fecht,  185 
Mo.  335,  83  S.  W.  1077;  Hawkins  v.  McGroarty,  110  Mo.  546,  19  S.  W.  830,— 
holding  that  where  statute  requires  agent's  authority  to  sell  land  to  be  in 
writing,  principal  cannot  ratify  agent's  act  except  by  writing;  Brandon  v. 
Pritchett,  126  Ga.  286,  55  S.  E.  241,  7  A.  &  E.  Ann.  Cas.  1093  (dissenting 
opinion),  on  oral  ratification  of  contract  required  to  be  in  writing;  Heath  v. 
Mutter,  50  Me.  378,  holding  that  a  ratification  of  an  unauthorized  conveyance 
by  deed  must  be  by  instrument  under  seal;  Shuetze  v.  Bailey,  40  Mo.  69,  hold- 
ing that  contract  signed  by  agent,  though  under  seal,  may  be  ratified  by 
principal  by  parol  if  it  was  not  required  to  be  under  seal;  Gwinn  v.  Rooker, 
24  Mo.  290,  holding  that  a  bond,  executed  by  a  partner,  though  in  the  name  of 
the  partnership  and  for  a  firm  debt,  will  not  bind  his  copartner  unless  he  previous- 
ly- assented  or  subsequently  ratified  it,  which  niay  be  by  parol. 

Cited  in  reference  notes  in  87  A.  S.  R.  872  on  ratification  of  agent's  acts; 
43  A.  D.  472,  on  corporate  ratification  of  acts  of  agents;  81  A.  D.  108;  41  A. 
S.  R.  629;  55  A.  S.  R  224;  66  A.  S.  R.  483,— on  ratification  of  unauthorized 
acts  of  agent;  67  A.  D.  685,  on  ratification  by  principal  of  agent's  unauthorized 
act  or  contract;  44  A.  D.  514,  on  what  amounts  to  ratification  of  agent's  Acts; 
48  A.  D.  335,  on  right  of  principal  to  either  expressly  or  impliedly  ratify  con- 
tract by  one  assuming  to  act  as  his  agent;  84  A.  D.  614,  on  necessity  that 
ratification  of  agent's  act  be  in  mode  or  form  necessary  to  .confer  authority  in 
first  instance;  44  A.  D.  675,  on  ratification  of  contract  of  unauthorized  agent  by 
accepting  benefits  arisiqg  therefrom;  65  A.  D.  189,  on  ratification  of  contract 
by  principal  by  claiming  benefit;  67  A.  D.  265,  on  receipt  of  consideration  as 
ratification  of  agent's  acts;  6  L.R.A. (N.S.)  313,  on  what  will  constitute  an  im- 
plied ratification  of  an  unauthorized  loan  effected  by  an  agent. 

Cited  in  notes  in  2  E.  R.  C.  344,  on  power  of  officers  of  corporation  to  ratify 
unauthorized  contract;  8  E.  R.  C.  633,  on  validity  of  parol  ratification  of  un- 
authorized deed  by  agent. 

Distinguished  in  Scott  v.  Johnson,  5  Heisk.  614,  holding  that  ratification  of 
an  act  injurious  to  principal  must  be  clear,  certain,  and  definite. 
Fixtures  as  affected  by  persons  between  whom  dispute  arises. 

Cited  in  Harkness  v.  Sears,  26  Ala.  493,  62  A.  D.  742,  holding  that  same 
rule  as  to  fixtures  which  applies  between  heir  and  executor  applies  as  between 
vendor  and  vendee;  Fratt  v.  Whittier,  58  Cal.  126,  41  A.  R,  251;  Sands  v. 
Pfeiffer,  10  Cal.  258, — holding  that  as  against  vendor,  all  fixtures  pass  to 
vendee,  though  erected  for  purposes  of  trade  and  manufacture,  orna*"  I't,  or 
domestic  use,  unless  specially  reserved  in  conveyance;  Bumside  v.  Twitchell,  43 
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N.  H.  390,  holding  that  the  same  rule  as  to  fixtures  applies  between  mortgagor 
and  mortgagee  as  between  vendor  and  vendee,  and  executor  and  heir  while  a 
different  rule  applies  between   landlord  and  tenant. 

Cited  in  reference  notes  in  66  A.  D.  426;  67  A.  D.  676, — on  law  of  fixtures 
being  same  as  between  heir  and  executor,  vendor  and  vendee,  and  mortgagor 
and  mortgagee. 

What  are  fixtures. 

Cited  in  Langdon  v.  Buchanan,  62  N.  H.  657,  holding  that  whether  machines 
become  a  part  of  the  realty  depends  not  so  much  upon  the  character  of  the 
fastening  as  upon  nature  of  article  and  its  use  in  connection  with  freehold; 
Tuttle  V.  Robinson,  33  N.  H.  104,  holding  that,  as  between  administrator  and 
heir,  a  heavy  stone  placed  by  ancestor  in  a  chimney  having  no  fireplace,  with- 
out legs,  set  on  brickwork  with  short  funnel  bricked  around  chimney,  is  real 
esUte;  Cavis  v.  Beckford,  62  N.  H.  229,  13  A.  S.  R.  554,  holding  that,  as  be- 
tween mortgagor  and  mortgagee  of  a  mill,  a  steam  boiler  and  looms  used  in 
the  mill  as  necessary  parts  of  the  machinery  are  fixtures  though  held  in 
position  by  their  own  weight  only;  Capen  v.  Peckham,  35  Conn.  88,  holding  a 
windlass  used  in  a  slaughterhouse,  which  passed  through  and  turned  in  timbers 
firmly  secured  in  the  building,  a  part  of  the  realty;  State  Security  Bank  v. 
Hoskins,  130  Iowa,  339,  8  L.R.A.(N.S.)  376,  106  N.  W.  764,  holding  a  gasolene 
engine  on  stone  foundation  in  permanent  building,  intended  for  use  in  grind- 
ing feed  for  stock,  a  part  of  realty;  Coleman  v.  Stearns  Mfg.  Co.  38  Mich.  30, 
holding  the  following  chattels  sufficiently  annexed  to  become  realty:  A  boiler 
erected  in  a  brick  arch,  an  engine  fastened  on  timbers  let  into  the  ground  and 
resting  on  masonry,  and  a  sawmill  placed  over  the  engine  connected  therewith 
by  belts  and  chains  and  fastened  to  building  by  bolts;  Merritt  v.  Judd,  14  Cal. 
59,  holding  a  steam  engine  and  boiler,  fastened  to  a  frame  of  timber,  bedded  in 
the  ground  of  a  quartz  ledge,  used  for  working  the  ledge,  a  fixture;  Baker  v. 
Davis,  19  N.  H.  325,  holding  a  kettle  fixed  in  a  brick  arch,  a  fixture;  Lathrop 
V.  Blake,  23  N.  H.  46,  holding  that  a  machine  in  a  paper  mill  suitable  for 
making  paper  and  bolted  to  the  floor  will  pass  by  mortgage  of  land  ''with  a 
paper  mill,"  etc.,  thereon,  together  with  all  its  privileges  and  appurtenances, 
though  capable  of  being  removed  without  injury;  Burnside  v.  Twitchell,  43  N. 
H.  390,  holding  saws  used  in  a  sawmill  for  a  year  or  more  a  part  of  the  realty; 
Bond  V.  Coke,  71  N.  C.  97,  holding  that  a  cotton  gin  and  press  annexed  to  free- 
hold in  the  usual  way  become  fixtures;  Pickerell  v.  Carson, '8  Iowa,  644,  hold- 
ing that  loose  movable  machinery,  or  chattels  not  affixed  to  the  freehold,  and 
used  in  the  prosecution  of  any  business  to  which  the  freehold  is  adapted,  cannot 
be  considered  as  part  of  realty;  Brown  v.  Lillie,  6  Nev.  244,  holding  sawmill 
built  on  timbers  lying  on  surface  of  ground,  constructed  to  saw  the  timber  with- 
in convenient  distance,  then  to  be  removed  to  another  locality,  not  a  fixture; 
Teaff  V.  Hewitt,  1  Ohio  St.  511,  59  A.  D.  634,  holding  machinery  in  factory  not 
fixture  where  connected  with  motive  power  by  straps  and  bands,  and  attached 
to  building  only  sufficiently  to  confine  the  different  parts  to  their  proper  places, 
and  capable  of  being  removed  without  injury. 

Cited  in  reference  notes  in  42  A.  D.  601,  on  what  are  fixtures;  39  A.  D.  759, 
on  rule  as  to  fixtures;  59  A.  D.  657,  on  annexation  to  realty  as  criterion  of 
fixture;  40  A.  D.  659,  as  to  what  are  fixtures  when  erected  by  owner  of  free- 
hold; 53  A.  D.  618,  on  machines  in  mills  as  fixtures;  59  A.  D.  658,  on  ma- 
chinery as  fixture;  66  A.  D.  426,  on  engines  and  boilers  firmly  fixed  to  freehold 
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as  fixtures;  55  A.  D.  472,  on  passing  of  buildings  on  land  by  conveyance  of  the 
land. 

Cited  in  notes  in  5  L.R.A.  594,  on  .what  are  fixtures;  8  L.R.A.(N.8.)   379,  on 
engine  as  fixture  when  placed  on  the  land  by  owner  of  the  realty. 
Necessity  of  seal  to  chattel  mortgage. 

Cited  in  Gibson  y.  Warden,  14  WalL  244,  20  L.  ed.  797,  holding  seal  unneces- 
sary to  validity  of  chattel  mortgage. 

Cited  in  reference  note  in  14  A.  S.  R.  801,  on  necessity  of  seal  to  chattel 
mortgage. 
Power  of  corporation  to  dispose  of  its  property. 

Cited  in  Pierce  v.  Emery,  32  N.  H.  484,  holding  that  a  railroad  company  may 
mortgage  its  personal  property;  Richards  v.  Merrimack  &  C.  River  R.  Co.  44  N. 
H.  127,  holding  that  a  railroad  company  may  mortgage  its  property;  Saltmarsh  v. 
Spaulding,  147  Mass.  224,  17  N.  £.  316,  holding  that  the  directors  of  a  corpo- 
ration, in  the  absence  of  prohibitory  statute,  may  mortgage  its  property. 

Cited  in  reference  notes  in  66  A.  D.  501,  on  power  of  corporation  to  sell  iU 
property;  91  A.  D.  616,  on  corporate  authority  to  convey  corporate  realty;  67 
A.  D.  240,  on  power  of  corporation  to  acquire,  hold,  and  convey  property. 
Garnishment  of  goods  of  principal  debtor  which  are  held  by  trespasser. 

Cited  in  Wooding  v.  Puget  Sound  Nat.  Bank,  11  Wash.  527,  40  Pac.  223, 
holding  that  a  trespasser  in  possession  of  another's  goods  cannot  be  charged  as 
garnishee  of  owner;  Cunningham  v.  Baker,  104  Ala.  160,  53  A.  S.  R.  27,  16  So. 
68,  holding  money  or  effects  unlawfully  taken  by  officer  from  person  of  one 
unlawfully  arrested  not  subject  to  garnishment  in  the  hands  of  such  officer; 
Richardson  v.  Anderson,  4  Tex.  App.  Civ.  Cas.  (Willson)  493,  18  S.  W.  195,  hold- 
ing moneys  in  possession  of  sheriff,  taken  by  him  from  prisoner  for  safe-keeping, 
not  subject  to  garnishment. 

Distinguished  in  Canning  v.  Knights,  71  N.  H.  404,  holding  trustee  chargeable 
for  moneys  taken  from  principal  defendant  in  good  faith  for  safe-keeping  when 
he  was  mentally  incapable  of  assenting  thereto. 
Garnishment  of  property  of  which  garnishee  never  had  possession. 

Cited  in  Demerit  v.  Lyford,  27  N.  H.  541,  holding  mortgagee  of  chattels  not 
chargeable  as  trustee  if  he  has  not  taken  the  mortgaged  property  into  his  pos- 
session; Kidder  v.  Page,  48  N.  H.  380,  holding  trustee  not  chargeable  for  goods 
taken  from  him  by  wrongdoer  before  service  of  trustee  process,  and  which  never 
came  thereafter  to  his  possession;  Robinson  v.  Mitchell,  62  N.  H.  529,  on  lia- 
bility to  garnishment  of  vendee  of  goods  of  which  vendor  retained  possession. 
Garnishment  when  amount  due  principal  debtor  Is  unliquidated. 

Cited  in  Getchell  v.  Chase,  37  N.  H.  106;  Foster  v.  Dudley,  30  N.  H.  463,— 
holding  that  a  party,  sued  as  trustee,  cannot  be  charged  on  account  of  any  tort, 
nor  where  the  claim  is  for  unliquidated  damages  only;  Bucklin  v.  Powell,  60 
N.  H.  19,  holding  insurer  not  chargeable  as  trustee  of  insured  while  the  amount 
due  from  former  is  unliquidated.. 

Cited  in  note  in  .59  LJt.A.  355,  on  garnishment  of  unliquidated  claims  in 
tort. 

Liability  of  garnishee  when  goods  are  taken  from  him  by  wrongdoer 
after  service  of  process. 

Cited  in  Rollo  v.  Andes  Ins.  Co.  23  Gratt.  509,  14  A.  R.  147;  Mathews  v. 
Smith,  13  Neb.  178,  12  N.  W.  821— on  liability  of  garnishee  when  goods  are 
taken  from  his  custody  by  wrongdoer  after  service  of  notice. 
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Cited  in  reference  note  in  60  A.  D.  276,  on  wrongdoer  taking  goods  from 
trustee  on  attaehment  proceeding!  as  a  discharge. 

Disapproved  in  Ronan  y.  Dewes,  17  Mo.  App.  306,  holding  garnishee  from 
whose  custody  goods  are  taken  under  a  junior  attachment  not  held  to  greater 
diligence  in  care  and  custody  of  the  property  than  other  bailees  for  compen- 
sation. 

liien  of  garnishment  on  specific  property. 

Cited  in  Corning  v.  Records,  69  N.  H.  390,  76  A.  S.  R.  178,  46  Atl.  462,  hold- 
ing  that  plaintiff  in  trustee  process  does  not  acquire  a  lien  upon  specific  chat- 
tels  in  hands  of  trustee  by  service  upon  him. 

Distinguished  in  Bufford  v.  Sides,  42  N.  H.  495,  holding  that  a  mortgagor  of 
chattels  indebted  to  principal  defendant  cannot  be  charged  for  the  specific  prop- 
erty on  trustee  process. 

Zl  AM.  DEC.  ai9,  OAMPBEIili  ▼.  WAIiLAOE,  12  N.  H.  S69. 
Presumption  as  to  voluntary  partition. 

Cited  in  note  in  92  A.  D.  125,  on  presumption  as  to  voluntary  partition  in 
mutual  conveyances  by  cotenants  to  strangers. 
Presumption  of  validity  of  legal  proceedings  after  lapse  of  time. 

Cited  in  Winkley  v.  Kaime,  32  N.  H.  268,  holding  that  ^  twenty  years'  posses- 
sion of  land,  under  administrator's  deed,  raises  a  conclusive  presumption  that  all 
legal  formalities  of  the  sale  were  complied  with. 

Distinguished  in  Brown  v.  Sceggell,  22  N.  H.  548,  holding  that  presumption  of 
valid  written  application  to  the  court  does  not  exist  to  support  recent  decree  of 
partition  of  deceased  person's  estate  by  probate  court. 
Interest  of  husband  in  land  of  wife. 

Cited  in  reference  note  in  40  A.  D.  444,  as  to  what  is  wife's  separate  property. 
Cited  in  note  in  39  A.  D.  46,  as  to  when  husband  takes  as  trustee  for  wife. 
«-Wliere  he  has  spent  money  on  it. 

Cited  in  Burleigh  v.  Coffin,  22  N.  H.  118,  53  A.  D.  236,  holding  that  husband 
cannot  charge  wife,  nor  her  estate  after  her  death,  for  moneys  expended  in  set- 
tling controversies  in  regard  to  her  real  estate;  Dickinson  v.  Davis,  43  N.  H.  647, 
80  A.  D.  202,  holding  that  where  husband  purchases  land  and  the  deed  is  taken 
to  his  wife,  prima  facie  no  trust  results  in  his  favor. 
entry  interrupting  running  of  statute  of  limitations. 

Cited  in  Locke  v.  Whitney,  63  N.  H.  697,  3  Atl.  920,  holding  that  entry  by  true 
owner  under  claim  of  title,  within  period  of  limitation,  will  interrupt  running 
of  statute. 

Cited  in  note  in  51  A.  D.  539,  on  effect  of  entry  by  true  owner  to  avoid  statute 
of  limitations  nmning  in  favor  of  disseisor. 
Parties  to  actions  regarding  real  estate. 

Cited  in  Stevenson  v.  Cofferin,  20  N.  H.  150,  holding  that  tenants  in  common 
cannot  join  in  a  real  action;  Wentworth  v.  Remick,  47  N.  H.  226,  90  A.  D.  573, 
holding  that  husband  and  wife  should  join  in  writ  of  entry  to  recover  land  con- 
veyed to  them  both  during  their  natural  lives;  Boynton  v.  Hodgdon,  59  N.  H. 
247,  holding  that  in  trespass  quare  claasum  tenants  in  common  should  join  as 
plaintiffs. 

Mode  of  objecting  for  nonjoinder  or  misjoinder. 
Cited  in  reference  notes  in  43  A.  D.  259,  on  form  of  objection  to  nonjoinder  of 
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parties ;  46  A.  D.  630,  on  how  nonjoinder  of  plaintiffs  or  defendants  must  be 
taken  advantage  of;  42  A.  D.  531,  on  mode  of  taking  advantage  of  nonjoinder 
of  joint  contractor  as  codefendant;  67  A.  D.  258,  on  proper  pleading  to  take 
advantage  of  want  of  proper  parties  plaintiffs;  63  A.  D.  128,  on  how  and  where 
to  take  advantage  of  nonjoinder  of  parties;  50  A.  D.  510,  as  to  when  defense  of 
misjoinder  must  be  taken  and  when  it  is  waived;  69  A.  D.  87;  65  A.  S.  R.  405,-^ 
on  nonjoinder  as  matter  for  plea  in  abatement. 

Cited  in  note  in  1  £.  R.  C.  165,  on  how  advantage  may  be  taken  of  nonjoinder 
of  party  to  real  action. 
Reversal  for  defect  of  parties. 

Cited  in  reference  note  in  42  A.  D.  599^  on  reversal  of  decree  for  defect  of 
parties. 
Reversal  for  errors  not  raised  below. 

Cited  in  reference  note  in  44  A.  D.  626,  on  refusal  to  oonsider  objection  first 
raised  on  appeal. 
Presumption  of  continuance  of  citizenship. 

Cited  in  State  ex  rel.  Phelps  v.  Jackson,  79  Vt.  504,  8  L.R.A.(N.S.)   1245,  65 
Atl.  657,  holding  that  citizenship  once  shown  to  exist  is  presumed  to  continue 
until  the  contrary  is  shown. 
Widow  as  heir  of  husband. 

Cited  in  Richardson  v.  Martin,  55  N.  H.  45,  holding  that  devisee's  widow  cannot 
take  as  his  heir^  under  a  clause  giving  certain  bequests  to  him  and  his  heirs, 
unless  it  is  apparent  from  will  that  the  word  "heirs"  is  not  used  in  its  ordinary 
sense. 

87  AM.  DEC.  226,  GRIFFIN  ▼.  BIXBY,   12  N.  H.  464. 
Variance  between  monuments  and   courses   and   distances. 

Cited  in  Cobum  v.  Coxeter,  51  N.  H.  158;  Hall  v.  Davis,  36  N.  H.  569,— holding 
that  monuments  will  control  courses  and  distances;  Hedge  v.  Sims,  29  Ind.  574, 
holding  that  monuments  fixed  at  the  time  of  a  partition,  if  mentioned  in  the  deed 
or  other  writing,  will  control  distances. 

Cited  in  reference  notes  in  40  A.  D.  416,  on  confusion  of,  and  evidence  as  to, 
boundaries;  67  A.  D.  620,  on  marked  trees  on  line  actually  run  and  marked  con- 
trolling line  which  courses  and  distances  indicate. 
Ownership  of  boundary  trees. 

Cited  in  Musch  v.  Burkhart,  83  Iowa,  301,  32  A.  S.  R.  305,  12  L.R«A.  484,  48 
Atl.  1025,  holding  that  trees  standing  on  boundary  line  will  be  presumed  to 
belong  to  the  adjoining  owners  as  tenants  in  common;  Quillen  v.  Betts,  1  Penn. 
(Del.)  53,  39  Atl.  595,  holding  tree  standing  directly  on  boundary  line,  the  com- 
mon property  of  the  adjoining  owners;  Miller  v.  Mutzabaugh,  13  Pa.  Co.  Ct. 
622,  3  Pa.  Dist.  R.  449;  Relyea  v.  Beaver,  34  Barb.  647, — holding  trespass  nuiin- 
tainable  by  one  adjoining  proprietor  of  lands  against  another  for  cutting  tree 
on  boundary  line;  Dubois  v.  Beaver,  25  N.  Y.  123,  82  A.  D.  326,  holding  a  tree, 
whose  tnmk  is  on  one  side  of  boundary  line,  wholly  the  property  of  landowner 
on  that  side,  though  the  roots  extend  across  the  boundary;  but  if  trunk  is  on 
both  sides,  the  proprietors  are  tenants  in  common  of  it. 

Cited  in  reference  notes  in  88  A.  D.  652,  on  title  to  tree  where  boundary  line 
divides  trunk;  82  A.  D.  330.  on  ownership  of  trees  growing  on  or  near  boundary 
line  and  rights  of  adjoining  proprietors;  64  A.  D.  190,  on  liability  of  party  cutting 
tree  standing  on  line  between  him  and  adjoining  owner. 
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Cited  in  notes  in  21  L.R.A.  730,  on  property  rights  in  trees  on  boundary  line: 
54  A.  D.  586,  on  ownership  of  trees  on  boundary  between  adjoining  owners. 
Mistake  of  administrator  or  commissioner  regarding  lands. 

Distinguished  in  Gill  v.  Pelkey,  54  Ohio  St.  S48,  43  N.  E.  991,  holding  that 
•equity  has  power  to  correct  mistake  of  administrator  in  selling  land  in  ignorance 
that  it  was  appraised  with  reference  to  wrong  tract. 

37  AM.  DEC.  887,  EUilOT  ▼.  ABBOT,  18  N.  H.  649. 
Who  may  sne  on  note. 

Cited  in  reference  notes  in  42  A.  D.  685,  on  suit  on  note  payable  to  bank,  but 
discounted  by  individual;  44  A.  D.  640,  on  right  of  bona  fide  holder  of  note  to 
sue  thereon  in  name  of  nominal  payee;  39  A.  D.  657,  on  presumption  that  holder 
is  owner  with  right  to  fill  indorsement. 
Pleading  and  practice  In  salts  on  promissory  notes. 

Cited  in  Rockingham  Bank  v.  Claggett,  29  N.  H.  292,  holding  that  a  purchaser 
of  a  note  from  the  payee  may  bring  an  action  in  his  name;  Chase  v.  Hathorn, 
61  Me.  505,  holding  that  a  note  payable  to  a  bank,  purchased  of  makers  by  one 
not  payee,  the  bank  having  no  interest  therein,  may  be  indorsed  without  recourse 
by  the  bank  to  such  purchaser  to  enable  him  to  maintain  suit  in  his  own  name; 
Cross  V.  Rowe,  22  N.  H.  77,  holding  that  when  note  is  made  payable  to  a  bank 
to  raise  money  but>  on  its  declining  to  discount,  is  sold  to  third  person,  he  may 
declare  on  the  note  as  payable  to  himself  in  the  name  of  the  bank;  Child  v. 
Eureka  Powder  Works,  44  N.  H.  354,  holding  that,  under  count  for  money  had 
and  received,  plaintiff  cannot  recover  upon  note,  payable  to  third  person,  not 
indorsed  by  latter  where  no  money  passed  between  plaintiff  and  defendant. 
lilablllty  of  accommodation  maker  or  Indorser  when  one  other  than 
payee  famishes  the  money. 

CSted  in  Bank  of  Newbury  v.  Rand,  38  N.  H.  166;  Cross  v.  Rowe,  22  N.  H. 
77, — holding  sureties  to  note,  made  payable  to  a  bank  to  raise  money,  not  released 
because  maker  sold  to  third  person  when  bank  declined  to  discount;  Hunt  v. 
Aldrich,  27  N.  H.  31,  holding  that  where  a  note  is  made  to  raise  money,  the 
liability  of  the  parties  is  not  changed  because  the  money  is  advanced  by  a  third 
person  instead  of  the  payee;  Dunn  v.  Weston,  71  Me.  270,  36  A.  R.  310,  holding 
the  maker  of  a  note,  payable  to  a  bank  to  enable  third  party  to  raise  money 
thereon,  liable  to  one  advancing  money  to  such  third  person,  when  the  money 
was  used  for  the  purpose  intended;  Perry  v.  Armstrong,  39  N.  H.  583,  holding 
the  liability  of  accommodation  indorser  not  affected  by  the  makers  transferring 
the  note  directly  to  their  creditor  in  payment  of  debt  instead  of  discounting 
at  a  bank  as  was  originally  intended. 

Distinguished  in  Prescott  v.  Brinsley,  6  Cush.  233,  holding  the  sureties  of  a 
note,  appearing  to  be  such  on  its  face,  not  liable  thereon  when  the  principal  maker 
sold  to  third  person,  not  payee,  without  their  consent;  Boody  v.  Bartlett,.  42  N. 
H.  558,  holding  one  signing  note  as  surety  to  enable  joint  maker  to  raise  money 
thereon,  not  liable  to  one,  not  the  payee,  who  furnished  the  money,  when  it  was 
agreed  that  the  note  should  be  returned  if  the  payee  would  not  furnish  it. 

Disapproved  in  Granite  Bank  v.  Ellis,  43  Me.  367,  holding  that  if  the  priiicipal 
maker  of  a  note  sell  it  to  a  third  person  not  the  payee,  without  the  express  or 
implied  consent  of  the  sureties,  they  are  not  liable. 
lilablllty  of  parties  to  note  when  payee  is  fictitious. 

Cited  in  Blodgett  v.  Jackson,  40  N.  H.  21,  holding  that  a  note  made  payable 
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to  a  nonexisting  firm  may  be  indorsed  in  the  name  of  such  firm  by  the  one  to 
whom  it  is  given,  bo  as  to  pass  title  to  innocent  holder;  Lumberman's  Bank  t. 
Pratt,  51  Me.  563,  hcflding  a  partner  indorsing  a  note  in  his  own  name,  given 
after  dissolution  of  partnership,  but  running  to  the  firm,  liable  thereon  in  action 
by  indorsee. 

Cited  in  note  in  39  LHA..  427,  on  use  of  fictitious  names  of  payees  in  promis- 
sory notes  as  affecting  validity  of  instrument. 
Power  of  directors  and  officers  to  bind  corporation. 

Cited  in  note  in  27  LILA..  407,  on  power  of  bank  officers  and  agents  to*  indorse 
negotiable  paper. 

—  Validity  of  action  by  majority  of  board. 

ated  in  Peirce  v.  Morse-Oliver  BIdg.  Co.  94  Me.  406,  47  Atl.  914,  holding  that 
directors,  individually,  cannot  bind  or  affect  the  rights  of  a  corporation. 

Cited  in  reference  notes  in  43  A.  D.  465,  on  powers  of  majority  of  corporate 
directors;  3  A.  S.  R.  69,  as  to  when  act  of  majority  of  directors  is  binding  on 
corporation;  73  A.  D.  723,  as  to  when  majority  of  corporators  may  exercise  power 
conferred  on  their  body  by  by-laws;  12  A.  S.  R.  55,  as  to  when  acts  of  majority 
of  quorum  of  directors  are  binding. 

—  Necessity  for  notice  of  meeting. 

Cited  in  reference  notes  in  55  A.  D.  221,  on  necessity  of  records  showing  notice 
to  have  been  given  to  all  directors  to  validate  vote  of  majority;  29  A.  S.  R.  67^ 
on  necessity  for  notice  of  meeting  of  corporate  directors. 

—  Povirers  of  cashier. 

Cited  in  Corser  v.  Paul,  41  N.  H.  24,  77  A.  D.  753,  holding  that  a  cashier  of 
a  bank  has  power,  prima  facie,  to  indorse  for  collection  notes  discounted,  or 
deposited  to  be  collected,  or  deposited  as  collateral;  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,  19  Lu.  ed.  1008,  holding  that  a  cashier  of  a  bank 
may  certify  checks. 

Cited  in  reference  notes  in  43  A.  D.  306;  53  A.  D.  585, — on  authority  of  cashier 
of  bank;  63  A.  D.  340,  on  general  powers  of  cashier  of  bank;  86  A.  D.  340,  on 
power  of  cashier  to  transfer  paper  of  bank. 

Cited  in  note  in  77  A.  D.  761,  on  power  of  bank  cashier  to  transfer  and  indorse 
negotiable  paper. 
Ratification  of  agent's  acts. 

Cited  in  reference  note  in  54  A.  D.  345,  on  effect  of  corporate  approval  of 
unauthorized  acts  of  agents. 
Amendment  of  pleadings. 

Cited  in  Pierce  v.  Wood,  23  N.  H.  619,  holding  that  where  a  count  was  for 
money  had  and  received  and  a  specification  of  a  claim  for  the  amount  of  three 
notes  was  filed,  plaintiff  may  amend  specification  by  adding  claim  for  balance  of 
another  note  given  for  the  three  ;'Stebbins  v.  Lancashire  Co.  59  N.  H.  143,  holding 
that  the  form  of  action  on  an  insurance  policy  may  be  changed  by  amendment 
from  assumpsit  to  covenant;  Steams  v.  Wright,  50  N.  H.  293,  holding  that,  in 
assumpsit  by  administrator  counting  on  promises  made  to  him  personally,  an 
amendment  is  permissible  alleging  the  promises  to  have  been  made  to  him  as 
executor. 

Distinguished  in  Pillsbury  ▼.  Springfield,  16  N.  H.  565,  holding  that  plaintiff 
cannot  amend  a  declaration  on  a  judgment  in  one  county  at  one  term  to  dedare 
on  a  judgment  in  another  county  at  another  term* 
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S7  AM.  DEC.   288,  TEN  EYCK  ▼.  BEIiAWARE  A  R.  CANAIi  CO.    18 
N.  J.  Ii.  200. 

Followed  without  special  discussion  in  Brearley  v.  Delaware  &  R.  Canal  Co. 
20  N.  J.  L.  236. 
Blgfato  of  riparian  owner  on  Injury  to  riparian  rights. 

Cited  in  Rutz  v.  St  Louis,  3  McCrary,  261,  10  Fed.  338,  holding  a  city,  which 
builds  a  dike  into  a  navigable  stream,  not  liable  to  riparian  owner  on  opposite 
shore  in  another  state  who  suffers  no  loss  therefrom;  Hardesty  t.  Ball,  48  Kan. 
151,  23  Pac.  937,  holding  that  owner  of  a  mill  and  dam  may  recover  damages 
from  one  obstructing  it  by  backing  up  water  of  river. 

Cited  in  reference  notes  in  57  A.  D.  293,  on  riparian  proprietor's  right  to  use 
of  stream;  64  A.  D.  357,  on  right  of  riparian  owner  to  flow  of  stream  through 
his  land. 

Cited  in  notes  in  39  A.  D.  398,  on  right  of  riparian  owner  to  use  of  water  in 
stream  flowing  through  land;  79  A.  D.  638,  on  riparian  owner's  right  to  natural 
flow  of  stream;  54  A.  D.  794,  on  rights  of  riparian  owner  to  natural  and  unin- 
terrupted flow  of  stream;  6  L.R.A.(N.S.)  163,  on  right  of  riparian  owner  to 
protect  shore  from  encroachment  of  water;  3  L.R.A.  611,  on  rule  that  corporate 
franchises  do  not  confer  riparian  rights. 
Right  to  take  private  property. 

C5ted  in  Vamer  v.  Martin,  21  W.  Va.  534;  Sadler  v.  Langham,  34  Ala.  311,— 
holding  that  the  legislature  cannot,  with  or  without  compensation,  take  private 
property  for  private  use;  Gough  v.  Bell,  22  N.  J.  L.  441,  on  power  to  take  private 
property  for  private  use;  Orr  v.  Quimby,  54  N.  H.  590  (dissenting  opinion),  on 
necessity  of  compensation  when  taking  private  property  for  public  use. 

Cited  in  reference  notes  in  46  A.  D.  637,  as  to  when  right  of  eminent  domain 
may  be  exercised;  31  A.  S.  R.  503,  on  right  to  take  property  for  private  use 
under  power  of  eminent  domain;  55  A.  D.  285,  on  right  of  state  to  appropriate 
property  for  public  use;  61  A.  D.  282,  on  right  of  legislature  to  appropriate 
private  property  without  previous  compensation  to  owner. 

Cited  in  note  in  53  A.  D.  336,  on  right  of  legislature  to  authorize  the  taking 
of  private  property  for  private  use. 
What  oonstitntes  a  taking. 

ated  in  Eaton  v.  Boston,  C.  &  M.  R.  Co.  51  N.  H.  504,  12  A.  R.  147,  holding 
a  flooding  of  lands  in  consequence  of  a  ridge  of  land  being  cut  through  by  a 
railroad,  a  taking  for  which  compensation  must  be  paid. 
Determination  by  court  of  existence  of  public  use. 

Cited  in  note  in  88  A.  S.  R.  930,  on  power  of  courts  to  consider  question  of 
existence  of  public  use  where  Constitution  prohibits  taking  for  public  use  without 
due  compensation. 
Damages  in  eminent  domain. 

Cited  in  National  Docks  &  N.  J.  Junction  Connecting  R.  Co.  ▼.  State,  53  N. 
J.  L.  217,  26  A.  S.  R.  421,  21  Atl.  570,  on  limitation  of  damages  from  railroad 
crossing  to  method  stated  in  petition;  Trenton  Water  Power  Co.  v.  Chambers, 
13  N.  J.  Eq.  199,  holding  that  an  appraisement  of  damages  in  eminent  domain 
includes  prospective  damages  naturally  resulting  from  the  work. 
Iiiability  for  consequential  damages. 

Cited  in  reference  note  in  94  A.  D.  106,  as  to  when  damages  may  be  recovered 
of  corporation  for  consequential  injuries. 
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Cited  in  note  in  53  A.  D.  368,  on  right  to  recover  for  consequential  injuries 
through  work  authorized  by  law. 
Power  of  legislature  over  public  corporations. 

Cited  in  Wooster  v.  Plymouth,  62  N.  H.  193,  on  power  of  legislature  over  public 
or  political  corporations;  Johnson  v.  People,  60  Colo.  App.  163,  40  Pac.  57G, 
holding  that  the  legislature  may  change  at  pleasure  the  political  and  govern- 
mental powers  of  municipal  corporations,  where  constitutional  rights  of  creditors 
and  others  are  not  disturbed  since  they  are  not  contracts. 
Negativing  opponent's  rights  In  pleading. 

Distinguished  in  Stephens  &  C.  Transp.  Co.  v.  Central  R.  Co.  33  N.  J.  L.  229, 
holding  declaration   that  defendant  obstructed  navigable  water  by  building  a 
railroad  bridge,  bad,  it  appearing  that  a  statute  permitted  it  in  certain  cases 
which  were  not  negatived. 
Public  or  private  nature  of  corporation. 

Cited  in  Rundle  v.  Delaware  &  R.  Canal,  1  Wall.  Jr.  275,  Fed.  Cas.  No.  12,139, 
as  to  whether  a  canal  company  is  a  public  corporation;  Leveeing  Wabash  River 
V.  Houston,  71  III.  318,  holding  that  a  corporation  formed  to  construct  levees 
along  the  Wabash  River,  the  cost  to  be  assessed  on  property  benefited,  is  a 
private  corporation;  Tinsman  v.  Belvidere  R.  Co.  26  N.  J.  L.  148,  69  A.  D.  565, 
holding  a  railroad  company  not  a  public  corporation  though  its  object  is  of  a 
public  character;  Hanson  v.  Vernon,  27  Iowa,  28,  1  A.  R.  215,  holding  railroad 
companies  private  corporations  which  cannot  be  aided  by  taxation;  Mt.  Hope 
Cemetery  v.  Boston,  158  Mass.  509,  35  A.  S.  R.  515,  33  N.  £.  605,  holding  a 
cemetery  company  a  private  corporation  whose  property  cannot  be  taken  without 
compensation ;  New  York  C.  &  H.  R.  R.  Co.  v.  Metropolitan  Gaslight  Co.  63  N.  Y. 
326  ( affirming  5  Hun,  201 ) ,  holding  a  gas  company  having  authority  to  sell  gas  to 
individuals  and  light  the  streets,  not  a  public  corporation,  nor  does  it  serve  a 
public  use  in  such  a  manner  as  to  exempt  it  from  the  exercise  of  eminent  domain. 

Cited  in  reference  notes  in  56  A.  D.  671,  on  what  is  a  public  corporation;  40 
A.  S.  R.  126,  on  what  are  municipal  corporations;  47  A.  D.  441,  defining  and 
distinguishing  public  and  private  corporations. 
liiability  for  Injuries  caused  while  performinic  public  duty. 

Cited  in  Trenton  Water  Power  Co.  v.  Raff,  36  N.  J.  L.  335;  Delaware  &  R. 
Canal  Co.  v.  Lee,  22  N.  J.  L.  243, — holding  an  injury  to  private  property  from 
an  act  done  in  pursuance  of  statute,  not  justifiable,  unless  the  act  was  done  by 
one  acting  as  agent  of  government,  or  to  affect  a  public  interest;  American  Print 
Works  V.  Lawrence,  23  N.  J.  L.  590,  57  A.  D.  420,  holding  one  blowing  up  building 
to  prevent  spread  of  conflagration,  not  personally  liable;  American  Print  Works 
V.  Lawrence,  21  N.  J.  L.  248,  1  N.  Y.  Code  Rep.  14,  holding  officer  discharging 
a  public  duty  imposed  by  law,  not  liable  for  inevitable  injuries  resulting  from 
his  act,  not  caused  by  his  negligence. 

Cited  in  reference  note  in  47  A.  D.  478,  on  liability  for  consequential  injury 
from  exercise  of  power  of  eminent  domain. 

Cited  in  note  in  70  LJIA.  596,  on  grant  of  statutory  authority  to  corporation 
to  commit  nuisance. 

87   AM.  DEC.   2S9,   CARPENTER  ▼.   HERRINGTON,   25   WEND.  S70. 
What  is  exempt  from  levy. 

Cited  in  reference  notes  in  44  A.  D.  437,  on  exemptions  from  executioil; 
30  A.  S.  R.  327,  on  exemption  of  articles  of  food. 
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Cited  in  note  in  45  A.  D.  256,  on  exemption  from  execution  of  food  and  cloth- 
ing. 

Distinguished  in  King  v.  Moore,  10  Mich.  538,  on  stage  of  maturity  at  which 
growing  crops  will  be  considered  "provisions"  within  meaning  of  exemption 
statute. 

Xiiberal  construction  of  exemption  statute. 

Cited  in  Re  Keough,  42  Misc.  387,  86  N.  Y.  Supp.  807,  on  liberal  construction 
of  exemption  statute;  Bitting  v.  Vandenburgh,  17  How.  Pr.  80;  Griffin  v.  Suth- 
erland, 14  Barb.  456;  Johnson  v.  Barrett,  34  Barb.  364;  Puget  Sound  Dressed 
Beef  &  Packing  Co.  v.  Jeflfs,  11  Wash.  466,  48  A.  S.  R.  885,  27  L.R.A.  808,  39 
Pac.  962;  Robinson's  Case,  3  Abb.  Pr.  466,~holding  that  exemption  statute 
should  J)e  liberally  construed;  Gaylord  v.  Imhoff,  1  Cin.  Sup.  Ct.  Rep.  404, 
holding  that  exemption  statutes  are  remedial  and  to  be  liberally  construed. 

Cited  in  reference  notes  in  76  A.  D.  224;  35  A.  S.  R.  289, — on  construction 
of  exemption  laws;  64  A.  D.  247,  on  construing  statutes  exempting  property 
from  execution;  63  A.  D.  463,  on  liberality  with  which  exemption  statutes  should 
be  construed. 

Cited  in  note  in  45  A.  D.  253,  on  liberal  construction  of  exemption  laws. 

87  AM.  DEC.  240,  PEOPIiE  ▼.  KBNDAIiL,  25  W£ND.  829, 
Criminal  action  for  false  pretenses. 

Cited  in  reference  notes  in  45  A.  D.  473,  on  false  pretenses;  44  A.  D.  188,  on 
what  constitutes  obtaining  goods  by  false  pretenses  and  indictment  therefor. 
Cited  in  note  in  28  A.  D.  550,  on  obtaining  goods  under  false  pretenses. 

—  Intent  to  defraud. 

Cited  in  Clark  v.  People,  2  Lans.  329;  Ketchell  v.  State,  36  Neb.  324,  54  N. 
W.  564, — holding  that  there  can  be  no  conviction  for  false  pretenses  unless  there 
is  intent  to  defraud;  Brown  v.  People,  16  Hun,  535,  holding  intent  to  defraud 
an  essential  element  of  offense  of  obtaining  by  false .  pretenses  the  signature  of 
any  person  to  a  deed,  the  existence  of  which  pretense  should  be  submitted  to  a 
jury. 

Cited  in  reference  note  in  40  A.  D.  259,  on  intent  to  defraud  as  gist  of  action 
of  false  pretenses. 

—  What  are  false  pretenses. 

Cited  in  Re  Greenough,  31  Vt.  279,  holding  that  a  representation  that  a  cer< 
tain  receipt  would  make  a  nonexplosive  burning  fluid,  if  false,  is  a  false  pre* 
tense;  Com.  v.  Alsop,  6  Phila.  371,  24  Phila.  Leg.  Int.  176,  1  Brewst.  (Pa.) 
328,  holding  a  false  representation  that  defendant  was  the  owner  of  land,  a 
false  pretense,  though  covenants  of  warranty  were  given;  State  v.  Penley,  27 
Conn.  587,  holding  a  false  representation  that  defendant  was  the  owner  of  a 
farm,  a  false  pretense;  State  v.  Smith,  8  Blackf.  489,  as  to  what  must  be  the 
character  of  the  false  pretense  by  which  property  is  obtained  to  render  the  offense 
indictable;  Morris  v.  State,  54  Fla.  80,  45  So.  456,  holding  that  one  obtaining 
money  by  mortgage  of  property,  of  which  he  falsely  and  knowingly  represented 
himself  as  owner,  may  be  convicted  of  obtaining  money  by  false  pretenses. 

—  Infancy  as  defense. 

Cited  in  Vinson  v.  Siate,  124  Ga.  19,  62  S.  E.  79,  holding  that  a  minor  may 
be  convicted  of  swindling  by  procuring  money,  etc.,  on  a  contract  to  perform 
services  with  intent  to  defraud  hirer;  though  the  contract  of  hire  may  be  civilly 
unenforceable. 
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Criminal  liability  of  infant. 

Cited  in  note  in  70  A.  D.  497,  on  infant's  responsibility  for  crime  between  ages 
of  seven  and  fourteen. 

Infancy  as  defense  to  civil  action  —  InTolTin^  false  pretenses  or  other 
fraud. 

Cited  in  Merriam  v.  Cunningham,  11  Cush.  40,  holding  defendant  not  estopped 
to  set  up  infancy  as  defense  to  a  contract  by  his  fraudi;ilent  representation  that 
he  was  of  age;  Wallace  v.  Morss,  5  Hill,  391,  holding  infant  who  fraudulently 
obtains  goods  on  credit,  intending  not  to  pay  for  them,  liable  in  tort  to  one  in- 
jured; Hewitt  V.  Warren,  10  Hun,  660,  holding  infant  not  liable  for  false  rep- 
resentations on  sale  of  a  horse,  where  plaintiff  has  not  disaffirmed  the  contract 
nor  offered  to  return  the  horse;  Radley  t.  Kenedy,  37  N.  Y.  S.  R.  612,  14  N.  Y. 
Supp.  268,  holding  that,  in  an  action  by  infant  to  avoid  a  contract  and  rseover 
payments  made  thereon,  defendant  cannot  counterclaim  for  damages  for  its  breach 
because  plaintiff  concealed  his  infancy;  Ferguson  v.  Bobo,  54  Miss.  121,  holding 
that  female  infant,  nineteen  years  of  age,  who,  understanding  her  rights,  con- 
veyed property  to  her  father  to  enable  him  to  obtain  a  loan  from  one  ignorant  of 
her  minority,  will  be  estopped,  when  of  age,  to  assert  her  l^^l  title;  Moore  v. 
Eastman,  1  Hun,  578,  4  Thomp.  &  C.  37,  holding  infant  hiring  horse,  liable  in 
trespass  for  wilful  injury  thereto,  but  not  for  injury  resulting  from  want  of 
skilfulness,  knowledge,  and  judgment. 

Cited  in  reference  notes  in  74  A.  D.  458,  on  infant's  liability  for  his  torts; 
70  A.  D.  432,  on  infant's  liability  in  trover;  42  A.  D.  521;  56  A.  D.  88,— on 
infant's  liability  for  torts  growing  out  of  or  connected  with  contracts;  37  A.  R. 
414,  on  infancy  as  bar  to  action  for  fraudulent  warranty. 

Cited\in  notes  in  18  A.  S.  R.  722,  on  torts  of  infants  connected  with  contracts; 
33  A.  ik  181,  on  liability  of  infant  for  torts  growing  out  of  or  connected  witii 
contracts;  10  LJi.A.  304,  on  false  pretenses  by  false  representations  of  condition, 
character,  or  status;  36  LJt.A.  203,  on  presumption  as  to  liability  of  children  as  to 
false  pretenses. 
—  Involving  breach  of  contract. 

Cited  in  Wheeler  AlW.  Mfg.  Co.  v.  Jacobs,  2  Misc.  236,  21  N.  Y.  Supp.  1006, 
holding  that  whenever  \an  infant  pleads  minority  to  escape  payment  of  purchase 
price,  the  seller  may  rescind  the  sale  and  replevy;  Nettleton  v.  Morrison,  5  DiU. 
503,  Fed.  Cas.  No.  10,127,  holding  that  when  minor  disaffirms  sale  of  land  on 
reaching  majority  by  conveying  to  a  third  person,  the  latter  may  have  title 
quieted  without  restoring  the  consideration  paid  for  the  voidable  conveyance. 

Cited  in  note  in  4  L.R.A.  561,  on  defense  of  infancy  in  action  grounded  on 
contract. 
Civil  liability  for  false  pretenses,  generally. 

Cited  in  Green  v.  Bryant,  2  Oa.  66,  holding  case  maintainable  against  a  vendor 
who  induces  a  sale  by  the  false  and  fraudulent  representation  that  it  had  cost 
him  a  certain  sum  named,  which  was  in  excess  of  true  sum. 
Rlglit  to  defeat  defense  to  action  on  contract  by  bringing  it  in  tort. 

Cited  in  Campbell  v.  Perkins,  8  N.  Y.  430,  holding  that  a  plaintiff  cannot  de- 
feat a  defendant's  plea  of  release  in  bankruptcy  by  bringing  his  action  in  tort 
instead  of  upon  contract. 
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37  AM.  DEC.  848,  RTERSS  T.  WHEELER,  25  WEND.  484. 
Partition  of  lands. 

Cited  in  Amot  v.  Beadle,  Hill  &  D.  Supp.  181,  on  effect  of  written  agreement 
for  partition  without  releases. 

Cited  in  reference  note  in  56  A.  D.  142,  on  effect  of  deed  of  partition  by  ^antee 
of  tenant  when  wife  has  failed  to  acknowledge  deed. 
—  By  parol. 

Cited  in  Otis  v.  Cnsack,  43  Barb.  546;  Mount  t.  Morton,  20  Barb.  123;  Taylor 
V.  Millard,  118  N.  Y.  244,  6  L.R.A.  667,  23  N.  E.  376,— holding  that  parol 
partition  may  be  made  of  lands  by  tenants  in  c<nnmon,  provided  each  party 
takes  and  retains  exclusive  possession  of  the  part  allotted  to  him;  Baker  v. 
Lorillard,  4  N.  Y.  267,  on  effect  of  partition  by  parol  followed  by  livery  of 
seisin;  Summerall  v.  Thoms,  3  Fla.  298  (dissenting  opinion),  on  enforcement 
of  a  parol  partition;  Wood  v.  Fleet,  36  N.  Y.  499,  93  A.  D.  528,  holding  that 
parol  partition  of  real  estate,  followed  by  exclusive  possession,  is  an  act  of  owner- 
ship by  each  tenant  respectively,  and  is  binding  on  the  heirs;  Dow  v.  Jewell, 
18  N.  H.  340,  45  A.  D.  371,  holding  that  a  valid  partition  of  land  cannot,  in 
general,  be  made  by  parol,  being  within  statute  of  frauds;  but  may  be  made 
of  lands  held  under  a  trust  arising  by  implication  of  law;  Berry  v.  Seawall, 
13  C.  C.  A.  101,  65  Fed.  742,  31  U.  S.  App.  30,  holding  that  parol  partition, 
consummated  by  possession  and  acquiescence  for  less  period  than  sufficient  to 
create  a  bar  by  statute  of  limitations,  does  not  vest  the  legal  title  in  severalty; 
but  such  acquiescence  for  a  considerable  time  will  estop  those  acquiescing  from 
asserting  title  contrary  thereto. 

Cited  in  reference  notes  in  10  A.  S.  R.  748,  on  parol  partition;  42  A.  D.  281; 
45  A.  D.  381;  93  A.  D.  443, — on  validity  of  parol  partition;  50  A.  D.  510,  on 
parol  partition  among  cotenants;  92  A.  D.  120,  on  parol  partition  of  land  among 
tenants  in  common  and  validity  of  parol  partition. 

Cited  in  notes  in  92  A.  D.  122,  on  validity  of  parol  partitions  notwithstanding 
statute  of  frauds;  4  A.  D.  266,  on  validity  of  partition  by  parol  followed  by  pos- 
session; 3  L.RJ^.(N.S.)  807,  on  effect  of  possession  in  absence  of  writing  to 
satisfy  statute  of  frauds  with  respect  to  partition.  , 

Right  of  plaintiff  in  ejectment  to  recover  less  than  demanded. 

Cited   in   Kellogg  v.  Kellogg,  6   Barb.    116,   holding  that  where   plaintiff  in 
ejectment  proves  title  to  smaller  quantity  than  he  claimed,  he  may  recover  ac- 
cording to  proof  and  have  declaration  amended  accordingly. 
Time  for  amendment  of  pleadings. 

Cited  in  reference  notes  in  39  A.  D.  733;  53  A.  D.  669, — on  right  to  amend 
after  verdict  or  judgment. 

87  AM.  DEO.  246,  VAN  HOOK  T.  WHITLOCK,  26  WEND.  48. 
Nature  of  stockholder's  liability. 

Cited  in  notes  in  '96  A.  S.  R.  973,  on  nature  of  stockholder's  liability;   43 
A.  D.  703;  3  A.  S.  R.  847, — on  statutory  liability  of  stockholders  for  corporate 
debts  as  contractual  liability;  3  A.  S.  R.  867,  on  legislative  authority  to  impose, 
repeal,  or  modify  statutory  liability  of  stockholders  for  corporate  debts. 
JLimitations  of  actions  based  on  statutes. 

Cited  in  Koons  v.  Chicago  &  N.  W.  R.  Co.  23  Iowa,  493,  holding  an  action  on  a 
statute  making  railroad   companies   liable   for   double   damages   if  injuries   to 
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«toek  from  failure  to  fence  are  not  paid  for  within  thirty  days,  not  for  a  stat- 
ute penalty  which  is  required  to  be  brought  within  two  years;  Lowry  v.  Inman^ 
'2  Sweeney,  117,  as  to  whether  the  three  years'  ILmitation  statute  applies  to 
any  actions  except  such  as  are  founded  on  statutes  imposing  penalties  and 
forfeitures.   .  ' 

—  To  enforce  liability  of  stookbolders. 

Cited  in  Corning  v.  McCullough,  1  N.  Y.  47,  49  A.  D.  287,  holding  a  suit 
against  a  stockholder  to  charge  him  individually  with  a  debt  of  the  corpora- 
tion, in  pursuance  of  a  provision  in  the  act  of  incorporation,  not  an  "action  upon 
a  statute,  for  a  forfeiture  or  cause,  the  benefit  or  suit  whereof  is  limited  to  the 
person  aggrieved,"  which  is  barred  in  three  years;  Lindsay  t.  Hyatt,  4  Edw. 
Ch.  97,  holding  limitation  of  three  years  prescribed  for  action  upon  statutes 
by  parties  aggrieved  to  recover  benefits  secured  thereby,  not  applicable  to  bill 
by  creditors  of  a  corporation  under  a  charter  provision  chaiging  stockholders 
with  payment  of  its  debts. 

Cited  in  reference  note  in  49  A.  D.  310,  on  limitation  of  actions  against 
stockholder  for  corporate  debts. 

Cited  in  note  in  37  A.  D.  250,  on  applicability  to  actions  against  corporate 
stockholders,  of  limitation  of  actions  upon  statute  by  parties  aggrieved. 

Criticized  in  Freeland  v.  McCuUough,  1  Denio,  414,  43  A.  D.  685,  holding 
a  suit  against  a  stockholder  to  charge  him  individually  with  the  corporation's 
debts  pursuant  to  a  charter  provision,  an  action  upon  a  statute  ''the  benefit 
and  suit  whereof  is  limited  to  the  party  aggrieved/'  which  is  barred  in  three 
years. 
Estoppel  in  pais. 

Cited  in  note  in  3  E.  R.  C.  328,  on  right  to  assume  inconsistent  positions  in 
legal  proceedings. 

—  By  receiving  benefits. 

Cited  in  Purcell  v.  Conrad,  84  Va.  557,  5  S.  E.  545;  Minneapolis  &  St.  L. 
R.  Co.  V.  Cowrie  &  N.  W.  R.  Co.  123  Iowa,  543,  99  N.  W.  181;  Chicago  v. 
Cicero,  210  111.  290,  71  N.  E.  366,  holding  that  one  who  has  accepted  the  bene- 
fits of  an  unconstitutional  law  is  estopped  to  thereafter  assert  its  invalidity 
against  one  who  would  be  injured  thereby;  Tompkins  v.  Little  Rock  A  Ft 
S.  R.  Co.  21  Fed.  370  (dissenting  opinion),  on  estoppel  of  one  who  has  availed 
himself  of  the  benefits  of  a  statute,  to  subsequently  assert  its  unconstitution- 
ality; Daniels  v.  Teamey,  102  U.  6.  415,  26  L.  ed.  187,  holding  that  where  a 
statute  allows  a  judgment  debtor  whose  goods  are  seized  to  recover  them  on 
giving  a  bond,  an  obligor  thereon  is  bound  by  estoppel,  whether  the  statute 
is  valid  or  not;  Stevenson  v.  Morgan,  67  Neb.  207,  108  A.  S.  R.  629,  93  N. 
W.  180,  holding  recovery  permissible  on  appeal  bond,  though  the  statute  author* 
Izing  was  afterwards  declared  unconstitutional,  if  the  obligor  was  thereby  en- 
abled to  retain  possession  of  property;  Harrison  v.  Milwaukee  County,  51  Wis. 
645,  8  N.  W.  731,  on  estoppel  of  county  to  refuse  to  pay  for  work  done  under 
contract  of  which  it  has  received  the  benefit,  entered  into  under  law  uncon* 
stitutional  in  part;  Jones  v.  MThilips,  82  Ala.  102,  2  So.  468,  holding  a  trustee 
in  deed  of  assignment  who  defeats  a  bill  filed  against  him  by  one  of  the  cred- 
itors by  pleading  a  general  creditors'  bill  previously  filed  against  him  in  another 
court,  not  thereby  estopped  from  defeating  that  suit  on  its  merits;  St.  Louis 
V.  Davidson,  102  Mo.  149,  22  A.  S.  R.  764,  14  S.  W.  826,  holding  one  accepting 
the  benefits  of  an  ultra  vires  contract  by  a  city  for  the  services  of  prisoners 
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in  its  workhouse,  estopped  to  set  up  its  invalidity  when  sued  thereon;  David* 
son  V.  Smith,  1  Biss.  346,  Fed.  Cas.  No.  3,608,  holding  that  a  nonresident 
plaintiff  bringing  suit  where  defendant  resides  subjects  himself  to  the  juris- 
diction of  that  state,  and  is  bound  by  a  discharge  thereafter  granted  under 
the  insolvency  laws  of  that  state;  Rosenheim  v.*  Morrow,  37  Fla.  183,  20  So. 
243,  holding  that  a  nonresident  creditor,  by  presenting  proof  of  debt  to  an 
assignee  in  insolvency  proceedings  and  accepting  a  dividend,  is  bound  by 
debtor's  discharge;  Fogler  v.  Clark,  80  Me.  237,  14  Atl.  9,  holding  that  a 
creditor,  whose  debt  accrued  before  the  passage  of  an  insolvency  law,  by  prov- 
ing his  claim  and  accepting  dividends  in  the  insolvency  proceedings,  is  es- 
topped to  claim  the  unconstitutionality  of  the  law  as  to  his  claim;  Jones 
v.  Horsey,  4  Md.  306,  59  A.  D.  81,  holding  that  a  foreign  creditor,  by  vol- 
untarily uniting  in  the  recommendation  of  a  trustee  for  the  insolvent,  thereby 
acquiesces  in  the  state  insolvency  law,  so  as  to  place  him  on  the  same  plane 
as  domestic  creditors;  Gardner  v.  Oliver  Lee  A,  Co's  Bank,  11  Barb.  558, 
holding  that  a  nonresident  payee  of  a  bill  of  exchange,  by  accepting  a  divi- 
dend in  insolvency  proceedings  against  acceptor,  is  precluded  from*  suing  either 
acceptor  or  drawer. 

Distinguished  in  Portland  v.  Bituminous  Paving  &  Improv.  Co.  33  Or.  307, 
72  A.  S.  R.  713,  44  L.R.A.  527,  52  Pac.  28,  holding  that  a  city  cannot  enforce 
a  bond  by  a  street  contractor  to  repair  a  street,  when  the  contract  is  entirely 
beyond  the  powers  of  the  city,  though  fully  executed  by  it,  and  though  the 
bond  was  voluntary  and  founded  on  sufficient  consideration;  Jones  v.  Brown, 
1  Tex.  App.  Civ.  Cas.  (White  &  W.)  568,  holding  that  a  creditor  of  a  partner- 
ship which  merged  into  a  corporation,  on  the  latter  assigning  for  the  benefit 
of  creditors,  does  not,  by  accepting  a  dividend  from  the  assignee,  estop  himself 

from  claiming  the  balance  from  the  partners. 

1 

What  constitutes  a  waiver. 

Cited  in  People  v.  Lauder,  82  Mich.  109,  46  N.  W.  956,  holding  that  one 
whose  conduct,  was  being  inquired  into  by  the  grand  jury,  who  appeared 
before  it  and  testified  without  claiming  his  constitutional  privilege  not  to 
incriminate  himself,  thereby  waived  it;  People  v.  Williams,  3  Thomp.  k  C. 
338,  holding  that  a  taxpayer  who  voluntarily  pays  an  unconstitutional  tax 
thereby  waives  the  provisio^is  of  the  Constitution  intended  for  his  benefit^ 
Vose  V.  Cockcroft,  44  N.  Y.  415,  holding  that,  in  an  action  on  a  bond  given  tO' 
obtain  the  release  of  a  vessel,  a  failure  to  object  to  the  constitutionality  of  the* 
law  under  which  it  was  given  waives  the  defense;  Pierson  v.  People,  79  N.  Y^ 
424,  35  A.  R.  524,  holding  that  a  prisoner  who  withdraws  a  challenge  to  the 
jury  thereby  waives  irregularities;  Deverson  v.  Eastern  R.  Co.  58  N.  H.  129; 
holding  that  a  party,  moving  the  reference  of  his  cause  under  a  certain 
statute,  waives  the  right  to  object  to  the  unconstitutionality  of  a  part  which 
makes  the  referee's  report  evidence  upon  jury  trial. 
—  By  receiving  benefits. 

Cited  in  State  ex  rel.  Gruber  v.  Knight,  31  S.  C.  81,  9  S.  E.  692,  holding 
on  acceptance  of  benefits  as  waiver  of  want  of  authority  of  officers  conferring 
them. 
Discharge  under  state  Insolvency  laws. 

Cited  in  Brigham  v.  Henderson,  1  Cush.  430,  48  A.  D.  610,  holding  that  a 
contract  made  between  citizens  of  the  same  state  to  be  performed  therein 
may  be   discharged  under   the   state   insolvency   laws,   notwithstanding   one   of 
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the  parties  has  meanwhile  become  nonresident;  Pratt  y.  Chase,  29  How.  Pr. 
296,  19  Abb.  Pr.  160,  holding  a  discharge  under  the  insolvent  laws  of  one 
state  granted  to  a  citizen  thereof,  a  bar  to  an  action  against  him  by  a  citizen 
of  another  state  on  a  contract  made  therein  to  be  executed  in  the  former  state; 
Hoyt  y.  Thompson,  5  N.  Y.  320,  holding  on  effect  of  discharge  under  state 
insolvency  law  as  bar ;  Soule  v.  Chase,  39  N.  Y.  342,  holding  creditors  nonresident 
when  a  debt  is  contracted,  not  affected  by  the  insolvent  laws  of  the  state, 
nor  do  they  become  amenable  thereto  by  seeking  to  enforce  their  rights  in 
the  state  courts;  M'Carty  v.  Gibson,  5  Gratt.  307,  holding  that  when  a  bond 
is  executed  in  oiie  state  where  both  parties  reside,  and  judgment  thereon  ia 
subsequently  rendered  in  another  state  to  which  obligor  removed,  the  fact  that 
the  obligee  opposed  a  discharge  of  obligor  in  latter  state  does  not  prevent 
him  from  suing  out  foreign  attachment  against  obligor  in  former  state;  Einer 
v.  Beste,  32  Mo.  240,  82  A.  D.  129,  holding  that  the  bankrupt  and  insolvent 
laws  of  each  state  bind  its  own  citizens,  and  as  against  them  will  be  enforced 
by  courts  of  other  states  when  questions  arise  as  to  title  conveyed  by  these 
laws. 

Cited  in  note  in  94  A.  S.  R.  557,  on  foreign  proceedings  in  bankruptcy  and  in 
insolvency. 

37  AM.  DEC.   251,  REMSEIN  y.  BRINCKERHOFF,   26  1¥END.   825. 
Right  to  will  property,  as  a  natural  right. 

Cited  in  Stewart  v.  Lispenard,  26  Wend.  255,  on  right  to  will  property  as  a 
natural  right. 
Execution  of  will. 

Cited  in  Re  Turell,  166  N.  Y.  330,  59  N.  E.  910,  32  N.  Y.  Civ.  Proc.  Rep. 
33,  holding  same  formalities  necessary  to  due  execution  of  holographic  as  of 
other  wills;  Baskin  v.  Baskin,  36  N.  Y.  416  (dissenting  opinion),  on  burden 
of  proof  that  statutory  requisites  to  valid  execution  of  will  have  been  com- 
plied with;  Simmons  v.  Simmons,  26  Barb.  68,  holding  on  intent  of  testator 
as  governing  will  and  its  execution  in  preference  to  formal  and  literal  following 
of  words  of  statute;  GilUs  v.  GilUs,  96  Ga.  1,  51  A.  S.  R.  121,  30  L.R.A.  143,  23 
S.  E.  107,  holding  valid  execution  and  attestation  of  will  not  defeated  by  mere 
failure  of  memory  of  subscribing  witnesses. 

Cited  in  reference  notes  in  39  A.  D.  592,  on  execution  of  will;  40  A.  D.  602, 
as  to  when  attestation  of  will  is  sufficient. 

Cited  in  notes  in  40  A.  D.  231;  50  A.  D.  413,— on  execution,  publication,  and 
attestation   of  wills;    8   L.R.A.   823,   on   complying  with  statutes  in   executing 
will;   36  A.  D.  320,  on  how  far  unexecuted  will  is  valid. 
•»  Place  of  signatures  on  the  instrument. 

Cited  in  Re  Booth,  2  Silv.  Sup.  Ct.  213,  6  N.  Y.  Supp.  41,  24  N.  Y.  S.  R. 
647,  holding  that  when  testator  signs  only  at  the  beginning,  he  m\ist  make  some 
reference  to  the  name  as  intended  for  his  signature;  Re  Gedney,  17  Misc.  500, 
41  N.  Y.  Supp.  205,  holding  will  not  signed  at  end  as  required  by  statute,  when  sig- 
nature of  testator  is  followed  by  clause  appointing  executors;  Hewitt  v.  Hewitt, 
5  Redf.  271,  holding  requirement  of  statute  that  witnesses  sign  at  the  end  of 
the  will,  obligatory;  Re  Hewitt,  91  N.  Y.  261;  Heady's  Will,  15  Abb.  Pr.  N. 
S.  211, — holding  that  subscribing  witnesses  as  well  as  testator  must  put  their 
signatures  at  the  end  of  the  wilL 
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Distinguished  in  Re  Dayger,  47  Hun,  127  (affirming  13  N.  Y.  S.  R.  154)  holding 
that  when  a  will  takes  up  one  side  of  a  sheet  except  two  lines  at  the  bottom, 
it  is  not  invalid  because  the  sheet  was  folded  over  and  the  signature  placed 
on  the  other  side. 
<— Signing  in  presence  of  witnesses  or  acknowledging  signature. 

Cited-  in  Re  Lewis,  9  N.  Y.  Leg.  Obs.  150,  holding  that  where  witnesses  do 
not  see  testator  sign,  they  must  see  the  actual  signature;  Chaffee  v.  Baptist 
Missionary  Convention,  10  Paige,  85,  40  A.  D.  225,  holding  will  not  sufficiently 
•executed  when  testator,  though  acknowledging  the  instrument  as  his  will 
iind  pointing  to  his  signature,  did  not  sign  in  presence  of  witnesses  nor  say 
the  signature  was  his;  Whitbeck  v.  Patterson,  10  Barb.  608,  holding  a  reading 
•of  full  attestation  clause  to  witnesses  by  scrivener  and  assent  thereto  by  tes- 
tator, a  sufficient  acknowledgment  of  his  signature  previously  affixed;  Robinson 
^.  Smith,  13  Abb.  Pr.  359,  holding  it  a  sufficient  acknowledgment  of  testator's 
^signature,  if  he  states  .to  subscribing  witnesses,  before  they  sign,  that  it  is 
his  will,  and  if  they,'  at  the  same  time,  see  his  signature  thereto;  Buckhout 
-v.  Fisher,  4  Dem.  277,  holding  the  exposure  to  witnesses  of  the  entire  contents 
of  a  will,  accompanied  with  a  declaration  of  its  testamentary  character,  a 
sufficient  acknowledgment;  Gardiner  v.  Raines,  3  Dem.  98,  holding  that  a  will 
may  be  signed  in  the  presence  of  one  witness  and  the  signature  thereafter 
adcnowledged  to  the  other;  Re  Fisher,  4  Dem.  277,  holding  the  exposure  by 
testator  to  witnesses  of  the  entire  contents  of  his  will,  so  that  his  signature 
jnay  be  plainly  seen,  accompanied  by  the  statement  that  it  is  his  will  and  a 
request  to  sign,  a  sufficient  acknowledgment  of  his  signature. 

Distinguished   in   Lewis   v.   Lewis,   13   Barb.    17,   holding   will   not   properly 
•executed  when  neither  of  witnesses  saw  testator  subscribe  nor  heard  him  ac- 
knowledge the  signature  to  be  his  nor  state  what  the  paper  was,  and  the  paper 
was  so  folded  they  did  not  see  testator's  signature. 
«-  Publication. 

Cited  in  Jones  v.  Jones,  42  Him,  563;  Re  Beckett,  35  Hun,  447;  McLean  v. 
McLean,  3  Hun,  395;  Nipper  v.  Groesbeck,  22  Barb.  670;  Torry  v.  Bowen,  15 
Barb.  304;  Seguine  v.  Seguine,  2  Barb.  385;  Lane  v.  Lane,  95  N.  Y.  494;  Thomp- 
son V.  Seastedt,  6  Thomp.  &  C.  78;  Re  Beckett,  1  How.  Pr.  391,— holding  no  form 
of  words  by  testator  that  instrument  is  his  will  necessary,  it  is  safficient  if  he,  by 
^ord  or  act,  give  witnesses  to  understand  that  proposed  instrument  is  intended 
jks  a  will;  Gilbert  v.  Knox,  52  N.  Y.  125;  Bundy  v.  McKnight,  48  Ind.  502,— 
liolding  will  sufficiently  attested  and  subscribed  by  request  of  testator,  when 
scrivener  in  his  presence  and  hearing  calls  upon  persons  present  to  attest 
;and  subscribe  it  and  they  then  do  so  without  his  objection;  Rogers  v.  Diamond, 
13  Ark.  474,  holding  publication  of  will  in  words  of  statute  unnecessary,  but 
may  be  inferred  from  all  the  circumstances  attending  the  execution;  Theological 
Seminary  v.  Calhoun,  38  Barb.  148  (dissenting  opinion),  on  requisites  of 
valid  publication  of  will;  Grant  v.  Grant,  1  Sandf.  Ch.  235,  holding  that,  in 
the  absence  of  an  attestation  clause  in  will,  its  publication  must  be  affirm- 
atively proved;  Walsh  v.  Laffan,  2  Dem.  498,  liolding  that  declaration  by  tes- 
'tator  of  testamentary  character  of  instrument  must  be  at  the  time  of  making 
or  acknowledging  his  subscription;  prior  communications  to  witnesses  not  be- 
ing sufficient;  Re  Hicks,  6  N.  Y.  Leg.  Obs.  113,  holding  publication  of  will,  in- 
sufficient unless  made  to  both  witnesses;  Doe  v.  Roe,  2  Barb.  200,  holding  will 
-sufficiently  published  when  third  person  asks  testator,  in  presence  of  the  wit- 
nesses, if  the  instrument  read  is  his  will,  and  he  answers  in  affirmative;   Van 
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Hooser  v.  Van  Hooser,  1  Redf.  366,  holding  publication  sufficient  when  testator 
held  the  will  open  in  the  presence  of  the  witnesses  and  said,  "I  want  you  to 
witness  my  will;"  Von  Hoffman  v.  Ward,  4  Redf.  244,  holding  publication 
sufficient  where  testator,  after  reading  the  will,  states  in  presence  of  the  wit- 
nesses, "I  give  all  I  possess  to  my  mother,"  and  read  aloud  attestation  clause 
which  recited  that  testator  declared  to  the  witnesses  that  it  was  hie  testa- 
ment; Coffin  V.  Coffin,  23  N.  Y.  9,  80  A.  D.  235,  holding  publication  sufficient 
when  one  of  witnesses  present  at  procurement  of  testator,  said  in  the  presence  of 
testator  and  the  other  witness,  ''Do  you  request  me  to  sign  this  [paper]  as  your 
will  as  a  witness,"  and  testator  said  "yes;"  Brown  v.  De  Selding,  4  Sandf. 
10,  8  N.  Y.  Leg.  Obs.  224,  holding  a  mere  request  by  a  testator  that  a  witness 
sign,  insufficient,  where  testator  did  not  declare  the  instrument  a  will;  Thomp- 
son V.  Stevens,  62  N.  Y.  634,  on  sufficiency  of  declaration  that  instrument  was 
a  will  and  request  to  sign;  Allen  v.  Griffin,  69  Wis.  529,  35  N.  W.  21,  holding 
it  unnecessary  that  attesting  witness  to  will  should  know  that  it  was  >  will. 

Cited  in  reference  notes  in  39  A.  D.  592,  on  publi^ion  of  will;  114  A. 
S.  R.  217,  218,  on  publication  or  declaration  of  character  of  instrument  to 
attesting  witnesses. 

Distinguished  in  Beane  t.  Yerby,  12.  Gratt.  239,  holding,  under  Virginia 
statute,  acknowledgment  by  testator  of  his  signature,  sufficient  without  ac- 
knowledgment that  it  is  his  wilL 

—  Signing  by  witnesses. 

Cited  in  Butler  v.  Benson,  1  Barb.  526,  on  necessity  of  subscribing  witnesses 
to  will  signing  in  the  presence  of  testator;  Abraham  v.  Wilkins,  17  Ark.  292, 
holding  a  signing  by  another  person  of  testator's  name  to  his  will,  thus,  ''A.  B» 
by  C.  D.  in  his  presence  and  at  his  request,"  without  again  signing  as  a  witness, 
a  sufi^cient  attestation,  though  not  a  literal  compliance  with  statute;  Sturdivant 
v.  Birchett,  10  Gratt.  67,  holding  that  where,  for  convenience,  witnesses  sign 
will  in  room  adjoining  testator's  and  immediately  return  and  acknowledge  their 
signatures  to  him,  it  is  a  sufficient  signing  in  testator's  presence. 

—  Effect  of  attestation  clause. 

Cited  in  Taylor  v.  Brodhead,  5  Redf.  624;  Weir  ▼.  Fitzgerald,  2  Bradf.  42; 
O'Hagan's  Will,  73  Wis.  78,  9  A.  S.  R.  763,  40  N.  W.  649;  Re  Lewis,  51  Wis.  101,. 
7  N.  W.  829;  Meurer's  Will,  44  Wis.  392,  28  A.  R.  591,— holding  that  attesting 
clause  raises  a  presumption  of  correctness  of  facts  therein  stated,  not  rebutted 
by  mere  failure  of  attesting  witness  to  remember  facts  there  attested;  Cheeney 
V.  Arnold,  18  Barb.  434,  holding  that  where  attesting  clause  is  full,  will  will  not  be 
set  aside  because  witness  fails  to  remember,  after  lapse  of  twenty-five  years,  wheth- 
er all  legal  requirements  were  complied  with;  Morris  v.  Kniffin,  37  Barb.  336,  hold- 
ing the  presiunption  of  regularity  of  execution  of  will  from  presence  of  full  attes- 
tation clause,  not  so  strong  when  witness  signs  by  mark,  but  the  question  of  due 
execution  should  be  left  to  jury  when  witness  remembers  nothing  contrary  there- 
to; Lewis  V.  Lewis,  11  N.  Y.  220,  holding  that  though  mere  want  of  recollection 
will  not  overcome  presumption  of  regularity  of  execution  of  will  afforded  by 
attesting  clause,  it  will  not  be  presumed  in  oppositicm  to  p^itive  testimony; 
Allaire  v.  Allaire,  37  N.  J.  L.  312,  holding  attestation  clause  prima  facie  proof 
of  facts  stated  therein  which  can  only  be  overthrown  by  affirmative  proof  to  the 
contrary;  Brown  v.  Clark,  77  N.  Y.  369,  holding  that  when  attestation  clause 
is  complete,  failure  of  witnesses  to  recollect  whether  testator  requested  them  to 
sign,  does  not  authorize  a  finding  that  statute  requirements  were  not  observed. 
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Cited  in  reference  note  in  51  A.  D.  575,  on  attestation  clause  as  evidence  of 
due  execution  of  will  when  witnesses  are  dead  or  absent. 
—  Power  of  supreme  conrt  on  reversing  surrogate. 

Cited  in  Mead  v.  Mead,  11  Barb.  661,  on  power  of  supreme  court  in  disposition 
of  erroneous  surrogate's  decree  admitting  will  to  probate. 
"What  is  undue  Influence. 

Cited  in  note  in  16  A.  D.  259,  on  influence  over  testator  gained  by  kindness 
and  affection.  > 

Preference  by  testator  of  one  child  over  another  as  evidence  of  undue 
influence. 

Cited  in  Bleecker  v.  Lynch,  1  Brad.  458,  holding  the  mere  fact  that  the  chief 
beneficiary  of  a  will,  a  daughter  of  testatrix,  lived  with  her  mother,  no  evidence 
of  undue  influence;  Nicholas  v.  Kershner,  20  W.  Va.  251,  holding  preference  by 
testator  of  kind  attentive  child  over  one  unkind  and  ungrateful,  no  evidence  of 
undue  influence. 
Proof  of  will. 

Cited  in  reference  note  in  45  A.  D.  443,  on  effect  of  mere  want  of  recollection 
of  witnesses  to  will. 

Oited  in  notes  in  10  A.  D.  518,  on  sufficiency  of  proof  of  will;  40  A.  D.  232, 
on  proof  of  will  by  subscribing  witnesses;  77  A.  S.  R.  472,  on  number  of  wit- 
nesses required  for  proof  of  will;  77  A.  S.  R.  474,  on  weight  and  effect  of  testi* 
mony  of  subscribing  witness  on  probate  of  will. 

87  AM.  DEC.  260,  McIjAREN  v.  WATSON,  26  WEND.  425. 
Sufficiency  of  indorsement  of  note. 

Cited  in  reference  notes  in  47  A.  R.  149,  on  sufficiency  of  indorsement  of 
negotiable  instrument;  84  A.  D.  726;  79  A.  S.  R.  628,— on  indorsement  of  note  by 
allonge. 

Nature  and  effect  of  contract  of  guaranty. 

Cited  in  reference  note  in  68  A.  S.  R.  371,  on  effect  of  indorsement  of  guaranty 
on  negotiable  instrument.. 

C^ted  in  notes  in  105  A.  S.  R.  502,  on  contract  of  guaranty;  105  A.  S.  R.  522, 
on  special  and  general  guaranties;  28  A.  R.  347,  on  effect  of  general  guaranty 
of  payment  of  note  without  naming  guarantee. 
Assignability  of  guaranty. 

Cited  in  Harbord  v.  Cooper,  43  Minn.  466,  45  N.  W.  860,  holding  a  guaranty 
of  payment  written  by  payee  of  negotiable  paper  after  his  indorsement  to  the 
order  of  another,  assignable,  and  passes  by  assignment  of  note;  Killian  v.  Ashley, 
24  Ark.  511,  91  A.  D.  519,  holding  that  a  valid  contract  of  guaranty  indorsed 
upon  a  written  instrument  passes  by  assignment  to  assignee,  who  may  sue 
guarantor  in  his  own  name;  Manrow  v.  Durham,  3  Hill,  584,  holding  a  guaranty 
of  payment  of  negotiable  paper  indorsed  thereon  by  payee,  in  legal  effect  a 
promissory  note,  importing  a  consideration,  and  not  void  within  statute  of 
frauds;  Cady  v.  SKeldon,  38  Barb.  103,  holding  that  a  general  guaranty  of  col- 
lection of  a  bond  secured  by  mortgage,  and  indorsed  thereon,  passes  with  it; 
Bank  v.  Eyer,  58  Pa.  97,  26  Phila.  Leg.  Int.  188,  holding  that  the  first  taker  of  a 
note  may  maintain  action  against  one  indorsing  a  general  guaranty  thereon  to 
give  it  credit;  Van  Alstyne  v.  Van  Slyck,  10  Barb.  383,  holding  that  a  guaranty 
written  on  a  lease  that  lessee  will  fulfil  his  covenants,  when  delivered  to  lessor. 
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will  enable  him  to  sue  thereon,  though  his  name  is  not  specifically  mentioned; 
Smith  V.  Starr,  4  Hun,  123,  holding  a  guaranty  of  payment  of  a  certain  bond 
and  mortgage  "to  A.  C.  the  present  owner  .  .  .,  his  executors  and  adminis- 
trators"  a  personal  one,  on  which  assignee  cannot  sue;  Belden  v.  Burke,  20  N.  Y. 
Supp.  320,  holding  a  statement  in  a  railroad  mortgage  securing  bonds  that  the 
money  would  be  used  in  a  certain  way,  not  enforceable  by  any  purchaser  or 
transferee  of  bonds  without  knowledge  of  the  covenant;  St.  Louis  Bldg.  &  SaT. 
Asso.  T.  Clark,  36  Mo.  601,  holding  a  deed  of  trust  given  by  drawer  of  bill  to 
protect  drawee  from  liability  on  his  acceptance,  not  available  to  payee  or  his 
assigns  on  drawer  and  drawee  becoming  insolvent;  Bennett  v.  Draper,  139  N.  Y. 
266,  34  N.  E.  791,  holding  that,  in  the  absence  of  language  to  the  contrary,  a 
guaranty  given  to  a  firm  does  not  inure  to  its  successors ;  Birckhead  v.  George,  5 
Hill,  634,  holding  that  where  letter  of  credit  is  general,  anyone  to  whom  it  is 
presented  may  act  upon  and  enforce  it;  but  aliter  if  it  is  addressed  to  a  par- 
ticular individual,  for  he  alone  can  acquire  rights  under  it;  Van  Derveer  v. 
Wright,  6  Barb.  547,  on  right  of  assignee  of  conditional  guaranty  to  sue  in  his 
own  name. 

Cited  in  note  in  12  L.R.A.  271,  on  assignment  of  commercial  paper  as  transfer 
of  guaranty. 

Distinguished  in  Smith  v.  Starr,  6  Thomp.  &  C.  387,  holding  a  guaranty  of 
the  payment  of  a  bond  "to  Arthur  Childs,  the  present  owner,"  a  guaranty  to 
Childs  only,  and  does  not  pass  by  assignment  of  bond  by  Childs. 
Negotiability  of  instruments. 

Cited  in  reference  note  in  41  A.  D.  465,  on  what  is  a  negotiable  instrument 
and  essential  elements  thereof. 
—  Of  guaranty. 

Cited  in  Webster  v.  Cobb,  17  111.  459,  holding  a  signature  of  a  third  person  in 
blank,  on  back  of  a  note  in  the  hand  of  a  payee,  presumptively  a  guaranty  and 
negotiable;  Cole  v.  Merchants'  Bank,  60  Ind.  350,  holding  written  guaranty  on 
back  of  promissory  note,  negotiable;  Commercial  Bank  v.  Cheshire  Provident 
Inst.  69  Kan.  361,  68  A.  S.  R.  368,  41  L.RJV.  175,  53  Pac.  131,  holding  that  an 
unrestricted  guaranty  of  payment  indorsed  on  negotial>le  instrument,  is  negotia-, 
ble  and  passes  with  title  to  the  instrument;  Baldwin  v.  Dow,  130  Mass.  416, 
holding  general  guaranty  of  payment  of  note  enforceable  by  anyone  advancing 
money  upon  it;  Snook  v.  Snook,  43  N.  J.  L.  132,  12  Atl.  715,  holding  a  guaranty 
not  negotiable,  nor  does  it  become  so  by  being  indorsed  on  negotiable  paper,  the 
payment  of  which  it  is  designed  to  secure;  Tinker  v.  McCauley,  3  Mich.  188, 
holding  an  indorsement  on  note,  simultaneously  with  its  making,  of  a  guaranty 
of  its  payment,  a  distinct  undertaking  and  not  negotiable;  Toppan  v.  Cleveland, 
C.  &  C.  R.  Co.  1  Flipp.  74,  Fed.  Cas.  No.  14,099,  holding  that  an  indorsement  of 
guaranty  of  payment  upon  a  negotiable  railroad  bond,  made  before  delivery,  is 
negotiable  together  with  the  bond;  Ellis  v.  Brown,  6  Barb.  282  (dissenting  opin- 
ion), on  negotiability  of  guaranty  of  note  indorsed  thereon;  Baily  v.  Snkith,  14 
Ohio  St.  396,  84  A.  D.  385,  holding  mortgage  securing  note,  not  negotiable  so  as 
to  protect  bona  fide  holder  of  note  and  mortgage,  when  they  were  obtained  by 
fraud;  Partridge  v.  Davis,  20  Vt.  499,  holding  a  written  guaranty  of  payment  of 
note,  indorsed  by  payee  for  purpose  of  negotiating  it,  whether  with  or  without 
restriction,  in  legal  effect  an  indorsement,  and  passing  with  note;  Barlow  v. 
Myers,  64  N.  Y.  41,  21  A.  R.  582,  holding  that  when  one  promises  another  gen* 
erally  to  pay  all  his  debts,  in  an  action  by  an  assignee  of  a  creditor  of  such 
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promisee,  the  promisor  may  set  off  an  indebtedness  held  against  such  creditor 
at  the  time  of  the  assignment. 

Cited  in  reference  notes  in  38  A.  D.  760;  44  A.  D.  308,— on  negotiability  of 
guaranty;  65  A.  D.  239,  on  non-negotiability  of  guaranty  requiring  action  in 
name  of  guarantee. 
Consideration,  for  guaranty. 

Cited  in  Austin,  F.  &  W.  Mfg.  Co.  v.  Heiser,  6  S.  D.  429,  61  N.  W.  445,  holding 
recital  in  written  guaranty  of  receipt  of  consideration,  prima  facie  evidence  of 
a  consideration;  Cooper  v.  Dedrick,  22  Barb.  516,  holding  where  a  guaranty  is 
expressed  to  be  "for  value  received,"  the  consideration  is  sufficiently  expressed 
to  satisfy  the  statute  of  frauds. 
Construing  together  note  and  guaranty. 

Cited  in  Everson  v.  Gere,  122  N.  Y.  290,  25  N.  E.  492,  holding  that  where  a 
guaranty  is  attached  to  a  note  at  the  time  of  its  delivery,  the  two  papers  are 
to  be  construed  as  one;  Everson  v.  Gere,  40  Hun,  248,  holding  that  a  guaranty 
of  a  note  written  upon  an  allonge  is  to  be  construed  as  though  written  on  the 
note. 

Who  may  accept  guaranty. 

Cited  in  Lowry  v.  Adams,  22  Vt.  160,  holding  the  liability  of  writer  of  general 
letter  of  credit,  not  confined  to  the  first  person  making  advances  thereon;  Cheever 
V.  Schall,  87  Hun,  32,  33  N.  Y.  Supp.  751,  holding  that,  immediately  on  accept- 
ance of  proposition  contained  in  a  general  letter  of  credit,  a  privity  arises  be- 
tween acceptor  and  letter  writer;  Lonsdale  v.  Lafayette  Bank,  18  Ohio,  126, 
holding  that  one  advancing  money  on  a  draft  drawn  in  accordance  with  general 
letter  of  credit  may  sue  the  writer  of  such  letter  on  failure  to  accept. 
Security  passing  by  assignment. 

Cited  in  note  in  3  L.R.A.  786,  on  rule  that  assignment  of  debt  carries  security; 
18  E.  R.  C.  262,  on  right  of  mortgagee  to  assign  mortgage  debt  and  seciirities 
witliout  mortgagor's  concurrence. 

S7  AM.  DEC.  271,  liYON  v.  JEROME,  26  WEND.  485. 
Power  of  agent  to  delegate  his  authority. 

Cited  in  Carroll  v.  Tucker,  2  Misc.  397,  21  N.  Y.  Supp.  952,  holding  that  au- 
thority to  an  agent  "to  take  any  steps  necessary  to  sell"  property  does  not  em- 
power him  to  employ  another  broker  to  make  the  sale;  Bond  v,  Hurd,  31  Mont. 
314,  78  Pac.  579,  3  A.  &  E.  Ann.  Cas.  566,  holding  that  an  agent  authorized  to 
employ  medical  assistance  for  an  injured  servant  cannot  delegate  to  the  physician 
employed  the  authority  to  employ  an  assistant;  Curtis  v.  Leavitt,  15  N.  Y.  9, 
on  power  of  agent  to  delegate  authority  involving  judicial  powers,  personal  trust 
and  confidence. 

Cited  in  reference  notes  in  63  A.  D.  704;  68  A.  D.  287,— on  delegation  of  dele- 
gated authority;  72  A.  D.  323,  on  agent's  delegating  authority  confided  in  him; 
17  A.  S.  R.  183,  on  agent's  right  to  delegate  power  to  subagent;  67  A.  D.  105, 
on  delegation  by  agent  of  discretionary  authority;  37  A.  D.  707,  on  delegation  of 
authority   involving   judicial   discretion. 

Cited  in  notes  in  60  A.  S.  R.  110,  111,  on  power  of  agent  to  appoint  subagent; 
50  A.  S.  R.  119,  on  power  of  fiduciary  officers  to  delegate  authority;  2  E.  R.  C. 
303,  on  right  of  agent  to  delegate  his  discretionary  powers;  81  A.  D.  777,  on  con- 
struction and  execution  of  power  of  attorney. 
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—  Corporate  agent. 

ated  in  Bridwell  v.  Gate  City  Terminal.  Co.  127  Ga.  520,  10  L.R.A.(NS.)  909, 
56  S.  E.  624,  on  power  of  board  of  directors  of  railroad  comfiany  to  delegate  to 
its  president  power  to  condemn  land  for  its  use;  Henry  v.  Rutland  &  B.  R.  Co. 
27  Vt.  435,  holding  duties  of  directors  of  corporation  involving  discretion,  non> 
delegable;  Female  Orphan  Asylum  v.  Johns<Mi,  43  Me.  180,  holding  that  a  cor- 
poration empowered  to  make  contracts  in  writing  cannot  delegate  that  power 
to  one  of  their  officers;  Farmers'  Mut.  F.  Ins.  Co.  v.  Chase,  56  N.  H.  341,  holding 
the  power  given  to  the  board  of  directors  of  a  mutual  insurance  company  to 
assess  members  to  pay  losses,  one  involving  discretion  and  nondelegable;  Terre 
Haute  &  I.  R.  Co.  v.  Brown,  107  Ind.  336,  8  N.  E.  218,  holding  that,  though  a 
railroad  conductor  may,  in  emergencies,  employ  a  surgeon  to  attend  injured 
brakeman,  yet  he  cannot  authorize  the  surgeon  to  employ  such  assistants  as  be 
sees  fit. 

—  Public  officer. 

Cited  in  The  California,  1  Sawy.  596,  Fed.  Cat  No.  2,313,  holding  the  power  to 
examine  and  license  pilots,  given  by  law  to  certain  commissioners,  nondelegable; 
Lynch  v.  Forbes,  161  Mass.  302,  42  A.  S.  R.  402,  37  N.  E.  437,  holding  that, 
under  statute  authorizing  a  town  to  exercise  its  powers  by  such  agents,  etc.,  as 
it  might  appoint,  it  may  delegate  the  power  to  take  land  for  a  public  use  to  the 
selectmen  and  water  board;  State,  Danforth,  Prosecutor,  v.  Paterson,  34  N.  J.  L. 
163,  holding  the  duty  imposed  by  charter  on  the  mayor  and  aldermen  to  "erect,, 
establish,  and  regulate  public  markets,"  nondelegable;  Mercer  County  v.  Ken- 
tucky River  Nav.  Co.  8  Bush.  300,  holding  the  power  given  to  the  county  courts 
of  certain  counties  to  determine  whether  the  county  should  subscribe  for  stock  in 
a  certain  corporation,  nondelegable;  St.  Peter  v.  Denison,  58  N.  Y.  416,  17  A. 
R.  258,  holding  that  the  power  given  to  canal  commissioners  to  condenm  lands 
for  the  canal  cannot  be  delegated  without  special  power  of  substitution;  Brad- 
ford County  V.  Horton,  6  Lack.  L.  News,  306,  holding  that  county  commissioners 
appointed  to  build  a  public  building  cannot  delegate  to  their  supervising  archi- 
tect the  power  to  bind  the  county  by  changes  in  specifications  and  prices. 
What  acts  of  agent  are  ministerial. 

Cited  in  McKinnon  v.  Vollmar,  75  Wis.  82,  17  A.  S.  R.  178,  6  L.R.A.  121,  43 
N.  W.  800,  holding  showing  land  to  prospective  buyer,  a  mere  ministerial  act 
which  an  agent  may  employ  another  to  perform. 

Distinguished  in  Hicks  v.  Dorn,  42  N.  Y.  47,  9  Abb.  Pr.  (N.  8.)  47,  holding  that 
a  superintendent  of  canals,  in  making  repairs  and  removing  obstructions,  acts 
ministerially  and  is  liable  to  individuals  injured  by  improper  discharge  of  that 
right. 
Compensation  for  taking  private  property  for  public  use. 

Cited  in  Parham  v.  Inferior  Ct.  Justices,  9  Ga.  341,  holding  that,  as  a  general 
rule,  private  property  cannot  be  taken  for  public  use  without  just  compensation; 
People  ex  rel.  Dilzer  v.  Calder,  89  App.  Div.  503,  85  N.  Y.  Supp.  1015,  holding 
a  law  unconstitutional  which  forbids  lot  owners  to  build  within  a  certain  distance 
of  a  certain  street,  which  does  not  provide  for. compensation;  Orr  v.  Quimby,  54 
N.  H.  590  (dissenting  opinion),  on  necessity  of  prepayment  of  damages  before 
entry  on  private  lands  taken  for  public  use;  Parham  v.  Inferior  Ct.  Justices, 
9  Ga.  341,  holding  that  by  the  laws  of  Georgia  entry  upon  private  lands  for 
roads  cannot  be  made  until  compensation  is  made  or  tendered;  Re  United  States^ 
96  N.  Y.  227,  67  How.  Pr.  121,  holding  that  compensation  for  taking  private  prop- 


Digitized  by  VjOOQ  iC 


1245  NOTES  ON  AMERICAN  DECISIONS.  [271-278 

erty  for  public  use  need  not  be  concurrent  with  the  taking,  if  a  certain  remedy  is 
provided  for  payment  of  damages;  Spencer  v.  Point  Pleasant  &  O.  River  R.  Co.  23 
W  .Va.  406,  holding  that  compensation  for  lands  taken  for  public  use  need  not  be 
paid  before  taking,  if  it  is  properly  secured,  in  cases  where  damages  cannot  be 
readily  assessed;  Newcomb  v.  Smith,  2  Pinney  (Wis.)  131,  1  Chand.  (Wis.)  71 
(dissenting  opinion),  on  necessity  of  payment  of  compensation  before  taking 
property  for  public  use. 

Cited  in  note  in  26  L.RA..  753,  on  mitigation  of  damages  in  condemnation  cases 
where  there  is  temporary  occupation  only. 
£xtent  of  right  to  condemn  lands. 

Cited  in  note  in  61  LJIA.  835,  on  acquisition  of  materials  for  construction 
and  operation  of  canals. 

Distinguished  in  Hibemia  Underground  R.  Co.  v.  De  Camp,  47  N.  J.  L,  518, 
54  A.  R.  197,  3  Atl.  318,  holding  that  an  underground  railroad  company  cannot 
condemn  the  mere  privilege  of  maintaining  a  railroad  only  untU  the  landowner 
shall  see  fit  to  make  an  inconsistent  use  of  the  site. 
What  constitutes  an  appropriation  to  public  use. 

Cited  in  Ten  Broeck  v.  Sherrill,  71  N.  Y.  276,  holding  a  surveying  of  land  by 
an  engineer  under  authority  of  canal  commissioner  and  making  and  filing  of 
map,  and  a  taking  possession  and  use  thereof  by  state,  sufficient  to  establish 
an  appropriation. 

S7  AM.  DEC.  278,  AMERICAN  INS.  CO.  ▼.  BRYAN,  26  WEND.  56S. 
Barratry  and  theft. 

Cited  in  The  Manitoba,  104  Fed.  145,  on  theft  by  crew  as  barratrous  act; 
Phoenix  Ins.  Co.  v.  Moog,  78*  Ala.  284,  56  A.  R.  31,  holding  that  when  a  master 
is  only  a  part  owner  of  a  vessel,  he  may,  by  the  wilful  destruction  of  the  vessel, 
commit  a  barratrous  act  against  the  other  part  owners  of  the  vessel  and  cargo; 
Atkinson  v.  Great  Western  Ins.  Co.  66  N.  Y.  531,  holding  no  act  of  master  barra- 
trous unless  it  proceed  from  a  criminal  or  fraudulent  motive;  Spinetti  v^  Atlas 
S.  S.  Co.  80  N.  Y.  71,  36  A.  R.  579,  holding  that  a  theft  or  embezzlement  by 
a  purser  is  included  in  the  term  barratry;"  People  ex  reL  Jourdan  v.  Donohue, 
84  N.  Y.  438,  holding  "theft"  synonymous  with  **larceny;"  Atkinson  v.  Great 
Western  Ins.  Co.  4  Daly,  1,  holding  that  barratry  means  an  intentional  injury 
to  the  vessel  or  cargo  and  does  not  embrace  negligence. 

Cited  in  reference  notes  in  59  A.  D.  191,  on  what  is  barratry;  52  A.  D.  352, 
on'  what  constitutes  barratry  and  insurance  against  loss  therefrom. 

Cited  in  note  in  38  A.  D.  425,  on  exemption  from  loss  by  barratry. 
Buty  of  assured  to  insurer  of  vessel  and  cargo. 

Cited  in  Schultz  v<  Pacific  Ins.  Co.  14  Fla.  73,  holding  Insurer  of  vessel  or  cargo 
not  liable  unless  insured  exercised  good  faith  and  ordinary  prudence  in  the  navi- 
gation and  management  of  vessel. 
Effect  of  negligence  of  crew  on  right  of  assured  to  recover. 

Cited  in  MatheWs  v.  Howard  Ins.  Co.  13  Barb.  234;  Mathews  v.  Howard  Ins. 
Co.  11  N.  Y.  9, — ^holding  it  no  defense,  where  the  immediate  cause  of  loss  to 
vessel  is  a  peril  expressly  insured  against,  that  the  negligence  of  master  and 
crew  occasioned  such  peril  and  loss. 

ated  in  note  in  14  E.  R.  C.  344,  on  liability  of  insurer  for  loss  by  fire  caused 
by  negligence  of  master  .or  crew. 
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37  AM.  DEC.  286,  MOTT  ▼.  BOBBINS,  1  UIUL,  21. 
Validity  of  asreements  by  public  officers  regarding  salary  and  fees  ci 
office. 

Cited  in  Deyoe  v.  Ewen,  70  Htm,  545,  24  N.  Y.  Supp.  372,  holding  that  an 
agreement  between  sheriff  and  deputy  for  division  of  fees  earned  by  deputy,  not 
belonging  to  sheriff  as  such  (such  as  fees  received  by  the  deputy  for  services 
which  any  peace  officer  might  perform),  is  void;  Burck  v.  Abbott,  22  Tex.  C^v. 
App.  216,  54  S.  W.  314,  holding  an  agreement  by  a  public  officer  not  to  exercise 
the  duties  of  the  office,  but  to  appoint  such  deputies  as  shall  be  named  by  the 
other  parties  to  contract,  in  consideration  of  their  paying  him  fixed  sums  monthly, 
void;  White  v.  Cook,  51  W.  Va.  201,  90  A.  S.  R.  775,  67  L.R.A.  417,  41  S.  E. 
410,  holding  that  an  agreement  by  a  deputy  sheriff  to  pay  sheriff  a  certain  sum, 
payable  ^ut  of  fees  received,  is  valid ;  but  if  it  does  not  specify  that  it  is  payable 
out  of  fees,  it  is  void;  Addington  v.  Sexton,  17  Wis.  328,  84  A.  D.  745,  holding 
an  agreement  entered  into  between  a  sheriff  and  his  deputy  at  time  of  tatter's 
appointment  that  the  latter  should  have  all  the  business  arising  at  a  certain 
place  and  the  fees  therefrom,  not  void;  Cheek  v.  TiUey,  31  Ind.  121,  holding  that 
a  county  clerk  may  contract  with  his  deputy  to  compensate  the  latter  by  a 
share  of  the  fees  of  the  office. 

Cited  in  reference  note  in  84  A.  D.  747,  on  validity  of  agreement  to  buy  and 
sell  office. 

Distinguished  in  Hager  v.  Catlin,  18  Hun,  448,  holding  a  promise  by  sheriff, 
though  for  a  valuable  consideration,  to  appoint  a  certain  person  as  deputy,  void 
as  against  public  policy,  since  it  is  his  duty  to  make  the  best  a{>pointment  in 
his  power;  Gaston  v.  Drake,  14  Nev.  175,  33  A.  R.  548,  holding  an  agreement 
made  before  election  to  divide  the  salary,  etc.,  of  the  office  of  district  attorney 
in  consideration  of  aid  to  be  given  in  election,  void  as  against  public  policy. 
Bond  of  deputy. 

Cited  in  reference  note  in  82  A.  D.  764,  on  official  bonds  of  deputies. 
Securities  exacted  colore  officii. 

Cited  in  Kelly  v.  McCormick,  2  E.  D.  Smith,  503,  as  to  when  securities  taken 
by  a  sheriff  will  not  be  considered  as  exacted  colore  officii;  Eagan  v.  Stevens,  39 
Hun,  311,  holding  that  a  cash  bail  taken  by  a  recorder  in  lieu  of  a  bail  bond, 
not  being  authorized  by  law,  was  taken  colore  officii  and  void,  and  is  recoverable 
after  forfeiture. 

37  AM.  DEC.  287,  COVENEY  ▼.  'TANNAHIIili,  1  HUili,  S8. 
Privileged  communications. 

Cited  in  reference  notes  in  42  A.  D.  119;  83  A.  D.  118,— on  privileged  eommuni- 
cations;  73  A.  D.  304,  as  to  when  communications  are  not  privileged. 
•—To  physician. 

Cited  in  Pierson  v.  People,  18  Hun,  239,  holding  that,  in  a  trial  of  a  wife  tor 
poisoning  her  husband,  a  physician  who  treated  the  husband  after  the  poisoning 
may  testify  as  to  what  he  learned  of  condition  of  deceased  while  attending  him; 
Edington  v.  New  York  Mut.  L.  Ins.  Co.  5  Hun,  1,  holding  that  physician  cannot 
testify  to  facts  learned  from  attendance  on  patient,  though  not  communicated 
by  him. 
^To  attorney  generally. 

CSted  in  People  ex  rel.  Shufeldt  v.  Barker,  56  111.  299,  holding  that  an  attorney 


Digitized  by 


Gpogit 


1247  NOTES  ON  AMERICAN  DECISIONS.  [286-287 

may  be  disbarred  for  wilfully  offering  to  testify  to  confidential  communications; 
March  v.  Ludlum,  3  Sandf.  Ch.  36,  4  N.  Y.  Leg.  Obs.  216,  holding  communica- 
tions between  attorney  and  client  seeking  advice  regarding  a  dispute,  privileged; 
Clark  V.  Richards,  3  E.  D.  Smith,  89,  holding  that  communication  to  attorney, 
to  be  privileged,  need  not  relate  to  pending  suit;  Pearsall  v.  Elmer,  5  Redf.  181, 
holding  that  contestant  of  codicil  cannot  ask  decedent's  attorney  regarding  com- 
munications made  to  him  by  client  relating  to  preparation  of  new  codicil; 
Weaver's  Estate,  28  W.  N.  C.  95,  9  Pa.  Co.  a.  516,  20  Phila.  123,  48  Phila.  Leg. 
Int.  137,  holding  that  counsel  may  testify  to  facts  which  might  as  readily  have 
occurred  in  the  presence  of  any  other  person  as  in  that  of  a  lawyer;  Brayton  v. 
Chase,  3  Wis.  456,  holding  a  communication  made  to  a  nonprofessional  person, 
merely  employed  to  assist  another  at  a  trial  before  a  justice  of  the  peace,  not 
privileged;  Jeanes  v.  Fridenberg,  3  Clark  (Pa.)  199,  holding  that  an  attorney, 
summoned  as  garnishee,  may  be  compelled  to  state  whether  he  received  money 
from  his  client,  in  trust,  to  pay  creditors  who  would  accept  a  percentage  of  their 
claims  as  fuU  satisfaction. 

ated  in  reference  notes  in  49  A.  D.  51,  233;  79  A.  D.  373;  17  A.  S.  R.  148; 
28  A.  S.  R.  916;  34  A.  S.  R.  261,— on  privileged  communications  to  attorney; 
92  A.  D.  102,  as  to  when  communications  to  attorney  privileged;  76  A.  D.  409, 
on  protection  of  communications  to  attorneys;  67  A.  D.  745,  on  privileged  char- 
acter of  communications  to  attorneys. 

ated  in  notes  in  36  A.  R.  632 ;  66  A.  S.  R.  217,  224,  225,  233,  234,— on  privi- 
leged communications  to  attorney;  6  LJR.A.  482,  on  exceptions  to  privilege  of 
communications  between  attorney  and  client;  66  A.  S.  R.  242,  on  duty  and  power 
of  court  to  determine  privilege  as  to  communication  to  attorney;  66  A.  S.  R.  213, 
on  attorney  as  witness  to  facts  communicated  by  client;  66  A.  S.  R.  232,  on 
competency  of  attorney  as  witness  to  prove  execution  or  acknowledgment  of 
instrument. 

^  To  attorney  in  presence  of  others. 

Cited  in  Gallagher  v.  Williamson,  23  Cal.  331,  83  A.  D.  114,  holding  that  when 
third  persons  are  present  attorney  may  be  compelled  to  disclose  statements  of 
client  to  the  others,  or  by  the  others  to  one  another,  or  to  client;  Murphy  v. 
Waterhouse,  113  Cal:  467,  54  A.  S.  R.  365,  45  Pac.  866,  holding  that  where  an 
attorney  is  acting  for  both  parties  in  a  negotiation,  or  where  two  persons  are 
negotiating  in  the  presence  of  the  attorney  of  one  of  them,  the  communications 
in  the  hearing  of  both  are  not  privileged,  and  attorney  is  compellable  to  testify 
thereto;  dissenting  opinion  in  Whiting  v.  Barney,  30  N.  Y.  330,  86  A.  D.  386  (re- 
versing 38  Barb.  393),  on  communications  in  presence  of  attorney  for  both  sides 
as  privileged;  Carr  v.  Weld,  19  N.  J.  Eq.  319,  holding  an  agreement  made  in 
the  presence  of  an  attorney,  between  his  client  and  a  third  person,  not  a  privi- 
leged communication;  Rosenburg  v.  Rosenburg,  40  Hun,  91,  holding  that  an 
attorney,  acting  for  both  parties  and  as  notary,  may  testify  to  the  delivery  of 
the  paper  in  the  presence  of  both;  Doheny  v.  Lacy,  168  N.  Y.  213,  61  N.  E.  255, 
holding  that  when  an  attorney  acts  for  both  parties  in  drawing  a  deed,  and  third 
persons  are  present,  no  communications  are  privileged;  Re  McCarthy,  55  Hun, 
7,  8  N.  Y.  Supp.  578,  holding  communications  to  an  attorney  in  the  presence  of 
third  persons  to  enable  him  to  draw  up  a  will,  not  privileged;  Cooperson  v.  Pollon, 
30  Misc.  619,  62  N.  Y.  Supp.  772,  holding  that  an  attorney  or  his  clerk  may 
testify  to  a  business  transaction  between  the  client  and  a  third  person  which 
he  has  witnessed;  Britton  v.  Lorenz,  45  N.  Y.  51,  holding  a  communication  made 
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by  client  to  attorney  in  the  presence  of  all  the  parties  to  the  controversy,  not 
privileged. 

—  When  attorney  is  employed  to  draw  le^l  Instrument. 

Cited  in  Hebbard  v.  Haughian,  70  N.  Y.  54,  holding  attorney  employed  to  draw 
deed,  competent  to  testify  as  to  the  directions  received  by  him  from  the  parties, 
and  as  to  transaction  between  them  at  the  time;  Sommer  v.  Oppenheim,  19 
Misc.  605,  44  N.  Y.  Supp.^  3M,  holding  that  an  attorney  may  testify  that  he 
drew  a  deed  for  his  client  to  a  person  named,  by  which  her  property  was  trans- 
ferred; Root  V.  Wright,  21  Hun,  344,  holding  that  where  parties  to  a  conveyance, 
holding  adverse  interests,  employ  an  attorney  to  carry  out  their  wishes,  he  may 
testify  to  communications  had  in  his  presence;  Levy  v.  Schlager,  8  Luzerne  Leg. 
Reg.  129,  holding  that  an  attorney  employed  to  draw  a  deed  is  competent  to 
testify  as  to  directions  received  by  him  from  the  parties;  Herman  v.  Schlesinger, 
114  Wis.  382,  91  A.  S.  R.  922,  90  N.  W.  460,  holding  that  where  an  attorney 
serves  a  client  professionally  in  making  an  agreement  between  the  client  and  a 
third  person,  the  client  does  not,  by  having  the  attorney  sign  as  subscribing 
witness,  waive  privilege  of  secrecy  regarding  confidential  communications  during 
the  preparation  of  agreement. 

—  When  infformAtion  is  obtained  from  sources  other  than  client. 

Cited  in  King  v.  Ashley,  179  N.  Y.  281,  72  N.  E.  106,  holding  information 
derived  by  attorney  from  other  sources  than  client,  not  privileged;  King  v. 
Ashley,  96  App.  Div.  143,  89  N.  Y.  Supp.  482,  holding  that  an  executor  may 
compel  his  testator's  former  attorney  to  disclose  facts  learned  from  his  client  or 
from  investigations  at  his  request,  which  are  beneficial  to  the  estate;  Re  Donohoe, 
Z  Nat.  Bankr.  Reg.  245,  Fed.  Cas.  No.  10,435;  Re  Donohue,  2  Haskell,  17,  Fed. 
Cas.  No.  3,990, — holding  attorney  not  privileged  from  disclosing  facts  relating  to 
his  client's  cause  not  confided  to  him  by  the  client;  Crosby  v.  Berger,  11  Paige, 
377,  42  A.  D.  117,  holding  that  privilege  of  counsel  does  not  extend  to  information 
acquired  from  persons  other  than  his  client,  though  obtained  while  acting  as 
counsel. 

—  Information  obtained  by  attorney  from  documents. 

ated  in  Gray  v.  Fox,  43  Mo.  570,  97  A.  D.  41^,  holding  that  an  attorney 
cannot  be  called  upon  to  testify  respecting  the  condition  and  appearance  of  a 
deed  of  trust  and  notes  at  the  time  they  were  committed  to  him  to  bring  suit 
upon;  Stanhibler  v.  Graves,  97  Wis.  515,  73  N.  W.  48^  on  right  to  question 
attorney  as  to  whether  deed  drawn  by  him  was  antedated;  Patten  v.  Moor,  29 
N.  H.  163,  holding  that  if  legal  document  is  executed  or  altered  in  presence  of 
counsel,  he  is  not  privileged  from  testifying  thereto;  Matthews  v.  Hoagland,  48 
N.  J.  Eq.  455,  21  Atl.  1054,  holding  that  the  privilege  of  professional  secrecy 
extends  to  information  obtained  from  documents  submitted  by  client  to  attorney 
for  his  inspection  or  custody;  Arbuckle  v.  Templeton,  65  Vt.  205,  25  Atl.  1095, 
holding  that  an  attorney  employed  to  sue  on  a  note  cannot  be  compelled  to 
testify  what  indorsements  were  on  it  when  he  first  saw  it;  Graham  v.  People, 
63  Barb.  468,  holding  that,  on  a  trial  for  murder  an  attorney  who,  on  the  day 
of  the  murder,  drew  certain  papers  for  the  defendant,  but  having  no  connection 
therewith,  cannot  be  compelled  to  testify  to  the  state  of  such  papers  wher 
delivered  to  defendant;  Mitcheirs  Case,  12  Abb.  Pr.  249,  holding  that  attorney 
may  be  compelled  to  state  whether  he  has  certain  of  client's  dociunents  in  his 
possession,  to  enable  the  opposite  party  to  give  secondary  evidence  of  their 
contents. 
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—  Right  to  compel  attorney  to  produce  docnments. 

Cited  in  Freel  v.  Market  Street  Cable  R.  Co.  97  Cal.  40,  31  Pac.  730,  holding 
that  where  counsel  for  defendant,  in  a  personal  injury  action,  has  at  the  trial 
statements  of  a  witness  previously  procured  as  to  how  the  accident  happened,  he 
may  be  compelled  to  produce  it,  and  it  may  be  used  to  impeach  such  witness; 
Ex  parte  Maulsby,  13  Md.  625,  Appx.,  holding  attorney  not  privileged  from 
producing  papers  of  client  which  the  client  would  not  have  been  privileged  from 
producing;  Hoyt  v.  Jackson,  3  Dem.  388,  7  N.  Y.  Civ.  Proc.  Rep.  374,  on 
right  of  one  party,  by  subpoena  duces  tecum,  to  compel  the  other's  attorney  to 
produce  documents  intrusted  to  him  by  his  client;  People  ex  rel.  Mallory  v. 
Benjamin,  9  How.  Pr.  419,  holding  that  an  attorney  cannot  be  compelled  to 
produce  a  document  intrusted  to  him  by  his  client;  Peck  v.  Williams,  13  Abb. 
Pr.  68,  holding  that  production  of  documents  in  the  hands  of  counsel  can  be 
resisted  only  when  a  controversy  exists,  or  is  anticipated,  in  relation  to  the 
documents. 

Distinguished  in  Edison  Electric  Light  Co.  ▼.  United  States  Electric  Lighting 
Co.  44  Fed.  294,  holding  that  a  party  cannot  excuse  noncompliance  with  a  subpoena 
duces  tecum  to  produce  documents,  unprivileged  in  his  hands,  by  showing  that 
he  delivered  them  to  his  counsel. 
*  Compelling  testtmony  as  to  possession  of  paper. 

ated  in  Stokoe  v.  St.  Paul,  M.  &  M.  R.  Co.  40  IVTinn.  545,  42  N.  W.  482, 
holding  that  attorney  may  be  required  to  testify  as  to  his  possession  of  a  paper 
in  order  to  lay  a  basis  for  secondary  evidence. 

—  Communications  to  attorney  as  to  prospective  violations  of  law. 
Cited  in  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528 ;  State  v.  Stone,  65  N.  H. 

124,  18  Atl.  654;  People  v.  Van  Alstine,  57  Mich.  69,  23  N.  W.  594,— holding 
commimications  made  by  client  to  attorney  with  a  view  to  a  future  infraction 
of  the  law,  not  privileged;  Guptill  v.  Verback,  58  Iowa,  98,  12  N.  W.  125,  on 
privilege  of  physician  to  decline  to  testify  to  communications  of  patient  made 
while  seeking  information  as  to  prospective  infractions  of  the  law;  Dudley  v. 
Beck,  3  Wis.  274,  holding  that  where  an  attorney  and  client  both  engage  in 
committing  a  wrongful  act,  the  client  cannot  prevent  a  disclosure  by  the  attor- 
ney; Seifert  v.  State,  160  Ind.  464,  98  A.  S.  R.  340,  67  N.  E.  100,  holding  com- 
munications by  patient  to  physician  with  a  view  to  commission  of  a  criminal 
abortion,  not  privileged;  State  v.  Smith,  99  Iowa,  26,  61  A.  S.  R.  219,  68  N.  W. 
428,  holding  communications  by  one  physician  to  another  to  procure  aid  of  latter 
in  the  commission  of  criminal  abortion,  not  privileged. 

Cited  in  note  in  66  A.  S.  R.  237,  on  attorney  as  witness  to  communications 
for  unlawful  or  fraudulent  purposes  or  crime. 
Disbarment  for  breach  of  professional  obligation. 

Cited  in  Re  Boone,  83  Fed.  944,  holding  that  court  has  power  to  disbar  attorney 
for  wilful  breach  of  professional  obligations. 

S7  AM.  DBO.  297,  PEOPLB  v.  OOGDEIili,  1  Hllili,  94. 
iiost  property. 

Cited  in  notes  in  21  A.  R.  187,  on  duties  and  liabilities  of  finders  of  property; 
37  L.RJL  125,  on  necessity  of  search  by  finder  of  property. 

—  Ijarceny  of. 

Cited  in  Lane  v.  People,  10  111.  305,  holding  that  one  who  finds  personal  prop- 
erty in  the  highway  and  converts  it,  not  knowing  the  owner,  is  not  guilty  of 
Am.  Dec.  Vol.  V.— 79. 
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larceny;  State  v.  Dean,  49  Iowa,  73,  31  A.  R.  143;  Wolfington  v.  SUte,  53  Ind. 
343, — holding  a  finder  of  lost  goods  who  takes  possession  and  converts  them, 
without  knowing  the  owner  at  the  time  or  having  reasonable  means  of  then 
knowing,  not  guilty  of  larceny;  State  v.  Conway,  18  Mo.  321,  holding  the  finder 
of  lost  property,  having  no  marks  by  which  the  owner  can  be  ascertained,  not 
guilty  of  Isu-ceny,  though  he  takes  it  ammo  furandi;  Brooks  v.  State,  35  Ohio 
St.  47  (dissenting  opinion),  on  liability  for  larceny  of  finder  of  lost  goods,  having 
no  knowledge  of  the  owner,  who  converts  them. 

Cited  in  reference  note  in  43  A.  D.  658,  on  larceny  by  finder  of  lost  property. 

Cited  in  notes  in  57  A.  D.  283;  17  A.  R,  141,— on  larceny  by  finder  of  lost 
property;  29  A.  R.  770,  on  larceny  of  lost  goods;  34  A.  R.  735,  on  larceny  of 
lost  property;  88  A,  S.  R.  592,  593,  on  larceny  of  lost  property. 

Distinguished  in  State  v.  McCann,  19  Mo.  249,  holding  that  purse  accidentally 
left  in  a  store  is  not  lost,  and  one  taking  it  with  felonioua  intent  is  guilty  of 
larceny. 
Description  in  indictment  off  article  alleged  to  be  stolen. 

Cited  in  Johnson  v.  State,  32  Ark.  181,  holding  that  an  indictment  for  stealing 
a  pocketbook  and  contents,  without  describing  the  contents,  charges  no  larceny 
except  of  the  pocketbook. 
Criminal  intent. 
.  Cited  in  note  in  13  L.R.A.  134,  as  to  what  constitutes  criminal  intent. 

37  AM.  DEC.  299,  BLOOM  v.  BURDICK,  1  HILIi,  ISO. 
Jurisdiction  off  courts  or  other  Judicial  bodies. 

Cited  in  People  ex  rel.  Thomson  v.  Schenectady  County,  35  Barb.  408.  holding 
that  boards  of  supervisors  cannot  review  their  judicial  acts,  and  their  acts 
in  attempting  to  do  so  are  absolutely  void. 

Cited  in  reference  note  in  54  A.  D.  357,  on  jurisdiction  of  courts. 
^Presumption  off  Jurisdiction. 

Cited  in  Barnes  v.  Harris,  4  N.  Y.  374  (dissenting  opinion) ;  Lancaster  County 
V.  Green,  54  Neb.  98,  74  N.  W.  430;  People  v.  Holladay,  25  Cal.  300, — on  pre- 
sumption as  to  regularity  of  proceedings  of  courts  or  officers  of  inferior  or 
special  jurisdiction  ^  Doty  v.  Brown,  4  How.  Pr.  429;  Williams  v.  McGrade,  IS 
Minn.  46,  Gil.  39;  Holmes  v.  Campbell,  12  Minn.  221,  Gil.  141;  Wright  v. 
Marsh,  2  G.  Greene,  94, — holding  that  jurisdiction  of  court  of  general  jurisdic- 
tion will  be  presumed  until  the  contrary  appears;  Barrett  v.  Carney,  33  Cal.  530, 
holding  that,  as  county  courts  are  courts  of  record,  their  jurisdiction  will 
be  presiuned  on  production  of  a  record  alleging  jurisdiction;.  Seely  v.  Reid, 
3  G.  Greene,  374,  holding  that  the  presumption  of  jurisdiction  of  court  of  general 
jurisdiction  does  not  exist  when  the  record  affirmatively  shows  its  absence; 
The  Globe,  13  Month.  L.  Rep.  488,  Fed.  Cas.  No.  5,484,  on  presumption  of 
jurisdiction  of  the  subject-matter;  Conklin  v.  Cunningham,  7  N.  M.  445,  38 
Pac.  170  (dissenting  opinion),  on  weight  of  presumption  of  jurisdiction  of 
tribunal;  Hutchinson  v.  Brand,  6  How.  Pr.  73,  holding  the  power  of  a  court 
of  general  jurisdiction  to  award  process,  presumed;  Sibley  v.  Waflfle,  16  N.  Y. 
180,  holding  that  one  claiming  lands  under  surrogate's  order  of  sale  to  paj 
decedent's  debts  has  burden  of  proving  surrogate's  jurisdiction;  Reynolds  ▼• 
Stansbury,  20  Ohio,  344,  55  A.  D.  459,  holding  that  jurisdiction  of  defendant's 
person  will  be  presumed  in  favor  of  judgment  of  court  of  general  jurisdiction, 
though  the  record  does  not  affirmatively  show  it;  Barker  v.  Cunard  S.  S.  Ok 
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CI  Hun,  495,  26  N.  Y.  Civ.  Prot.  Rep.  108,  36  N.  Y.  Supp.  256,  holding  that  the 
jurisdiction  of  a  court  of  general  jurisdiction  is  presumed  and  cannot  be  ques- 
tioned, unless  want  of  jurisdiction  is  shown  at  the  trial  or  appears  from  the 
record;  Sloane  t.  Martin,  77  Hun,  249,  24  N.  Y.  Supp.  661,  holding  that  pre- 
sumption is  thet  oHicer  performed  his  duty  and  served  a  subpcena,  even  when 
such  service  is  jurisdictional,  nothing  appearing  to  contrary. 

Cited   in   reference  note   in   55   A.   D.   464,  on   presumption  of   regularity   in 
proceedings  of  court  of  general  jurisdiction. 
—  Conclusiveness  of  adjudication  as  to. 

Cited  in  Sheldon  v.  Wright,  5  N.  Y.  497;  Re  Wallace,  76  Kan.  432,  89  Pac. 
687;  Ex  parte  Stephen,  114  Cal.  278,  4G  Pac.  86;  Ex  parte  Sternes.  77  Cal.  156, 
11  A.  S.  R.  251,  19  Pac.  275, — holding  that  when  jurisdiction  depends  upon  liti- 
gated facts,  an  adjudication  that  the  requisite  facts  exist  is  conclusive  evidence 
of  jurisdiction  imtil  vacated  in  direct  proceeding;  Bangs  v.  Mcintosh,  23  Barb. 
691;  People  ex  rel.  Frey  v.  Warden,  3  N.  Y.  Crim.  Rep.  545;  Kenney  v.  Greer, 
13  111.  432,  54  A.  D.  439;  Gray  v.  Larrimore,  4  Sawy.  638,  Fed.  Cas.  No.  5,721,— 
holding  that  jurisdiction  may  always  be  inquired  into;  though  that  of  superior 
Courts  will  be  presumed  while  that  of  inferior  courts  must  be  proven;  Harring- 
ton V.  People,  6  Barb.  607,  holding  that  the  want  of  jurisdiction  of  tribunals 
of  special  and  limited  jurisdiction  can  always  be  shown,  and  party  claiming 
jurisdiction  must  prove  it;  Telford  v.  Barney,  1  G.  Greene,  575,  holding  that  if, 
by  presumption  or  averment,  the  cause  appears  to  be  one  which  the  court  had 
power  to  decide,  the  decision  however  illegal,  is  valid  until  reversed;  Adams  v, 
Saratoga  &  W.  R.  Co.  10  N.  Y.  328,  holding  that  one  alleged  to  have  been 
devested  of  his  land  by  grder  of  a  county  judge  in  eminent  domain  proceedings 
may  show  lack  of  jurisdiction  by  disproving  truth  of  recitals  in  the  order; 
Ferguson  v.  Crawford,  70  N.  Y.  253,  26  A.  R.  589,  holding  recital  in  judgment 
roll  that  defendant  was  served  and  appeared,  not  conclusive,  but  is  rebuttable; 
Craig  V.  Andes,  93  N.  Y.  405;  Bolton  v.  Jacks,  6  Robt.  166,— holding  that 
want  of  jurisdiction  renders  void  the  judgment  of  any  court  whatever,  and  recital 
of  jurisdictional  facts  is  only  prima  facie  evidence  of  jurisdiction,  and  rebuttable ; 
People  ex  rel.  Frey  v.  Warden,  100  N.  Y.  20,  2  N.  E.  870,  holding  that  courts- 
martial  and  delinquency  courts,  being  of  special  jurisdiction,  a  recital  of  juris- 
dictional facts  in  their  records  is  not  even  prima  facie  evidence  thereof;  Agar 
V.  Tibbets,  46  Hun,  62,  holding  that  one  bringing  an  action  on  a  justice's  judg- 
ment, a  transcript  whereof  was  filed  in  the  county  clerk's  oflSce,  must  prove  the 
justice's  jurisdiction  when  the  transcript  fails  to  show  it. 

Cited  in  note  in  12  L.R.A.  575,  on  right  of  court  to  inquire  into  jurisdictional 
facts  in  action  on  judgment  of  sister  state. 
—  Collateral  attack  on. 

Cited  in  Visscber  v.  Hudson  River  R.  Co.  15  Barb.  37,  holding  an  order  of 
court  vacating,  without  jurisdiction,  an  assessment  of  damages  by  commissioners 
in  eminent  domain  proceedings,  void  and  attackable  collaterally;  Forbes  v. 
Hyde,  31  CaL  842,  holding  that  if  want  of  jurisdiction  appears  upon  the  face 
of  the  record  of  judgment  of  a  superior  court,  the  judgment  is  void  and  may 
be  attacked  collaterally;  People  ex  rel.  Stephens  v.  Halsey,  37  N.  Y.  344, 
holding  that  assessors  in  determining  amount  of  debts  due  nonresidents  act  ju- 
dically  and  their  assessment  not  open  to  collateral  attack;  Rigney  v.  Coles,  6 
Bosw.  479;  Richmond  v.  Foote,  3  Lans.  244, — holding  that,  on  collateral  attack 
no  sale  of  deceased's  property  to  pay  debts,  only  jurisdictional  defects  will  be 
inquired  into. 
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Cited  in  reference  note  in  40  A.  D.  675,  aft  to  whether  adjudication  (rf  a 
court  can  be  avoided  in  a  collateral  proceeding. 

Distinguished  in  Doe  ex  dem.  Haine  v.  Smith,  Smith  ;  Wd.)  381,  holding  judg- 
ments of  domestic  courts  of  general  jurisdiction,  having  jurisdiction  of  subject- 
matter,  not  impeachable   collaterally  for  errors   against  persons  legally  made 
parties. 
Proof  of  *  Jurisdiction. 

Cited  in  reference  note  in  61  A.  D.  442;  66  A.  D.  137,- .-on  necessity  of  showing 
jurisdiction  of  inferior  courts. 

Distinguished  in  Clyde  &  R.  PL  Road  Co.  v.  Parker,  22  Barb.  323,  holding 
that  the  rule  that  the  jurisdiction  of  an  inferior  court  must  appear  on  record 
does  not  necessarily  require  that  it  be  set  out  in  summons  and  complaint 
—  Jurisdiction  and  powers  of  surrogate's  courts,  generally. 

Cited  in  Behrle  v.  Sherman,  10  Bosw.  292;  Wilcox  v.  Smith,  26  Barb.  316, — 
holding  that  surrogates'  courts  are  courts  of  special  and  limited  jurisdiction; 
Otto  v.  Regina  Music  Box  Co.  87  Fed.  510,  holding  a  surrogate's  court  one  of 
limited  and  inferior  jurisdiction;  Corwin  v.  Merritt,  3  Barb.  341;  Mahoney 
v.  Gunter,  10  Abb.  Pr.  431, — holding  surrogate's  court  a  creature  of  statute 
and  of  inferior  and  limited  jurisdiction,  the  jurisdiction  of  which  must  be 
affirmatively  shown;  Allen's  Estate,  7  N.  Y.  Civ.  Proc.  Rep.  169;  Curtis  ▼. 
Williams,  3  Dem.  63, — ^holding  surrogate's  court  one  of  record  whose  decrees, 
within  its  jurisdiction,  have  equal  force  with  those  of  other  courts;  Brick's 
Estate,  15  Abb.  Pr.  12,  holding  that  surrogates'  courts  might  vacate  any  of 
their  acts  or  proceedings  which  were  irregular  an^  void;  Bailey  v.  Stewart,  2 
Redf.  212,  holding  that  the  surrogate  has  power  to  open,  vacate,  or  modify  his 
probate  of  a  will,  whether  of  real  or  personal  estate ;  Archer  v.  Meadows,  33  Wis. 
166,  on  power  of  surrogate  court  to  vacate  any  of  its  proceedings  which  are 
irregular  or  void;  Campbell  v.  Thatcher,  54  Barb.  382,  holding  that  a  surrogate 
may  open  a  decree  to  correct  a  mistake  the  result  of  accident;  Lavin  v.  Emigrant 
Industrial  Sav.  Bank,  18  Blatcbf.  1,  1  Fed.  641,  holding  that  a  surrogate  court 
has  no  jurisdiction  to  administer  on  the  estate  of  a  living  man,  so  as  to  deprive 
him  of  his  property  without  notice;  Beckett  v.  Selover,  7  Gal.  215,  68  A.  D.  237, 
holding  that  administration  must  be  granted  in  county  of  which  deceased  was 
resident  at  the  time  of  his  death,  and  application  must  state  the  residence  of 
deceased  at  time  of  his  death. 

Cited  in  reference  notes  in  53  A.  D.  446,  on  jurisdiction  of  probate  court; 
52  A.  D.  407,  on  general  or  special  jurisdiction  of  probate  courts;  68  A.  D.  257, 
on  requisites  of  probate  jurisdiction;  66  A.  D.  137,  as  to  whether  probate  courts 
are  inferior  courts;  75  A.  D.  219,  on  probate  courts  as  courts  of  special  and 
limited  jurisdiction. 

Cited  in  note  in  48  A.  D.  750,  on  conclusiveness  of  decrees  of  distribution  and 
power  of  chancery  to  correct  or  set  aside  settlement  of  accounts  in  probate 
court. 

<—  Necessity  and  requisites  of  petition  and  acoount  to  Jurisdiction  to  order 
sale  of  decedent's  property. 
Cited  in  Gregory  v.  McPherson,  13  Cal.  562^  holding  a  petition  by  an  executor 
for  the  sale  of  lands,  setting  forth  the  amount  of  personal  estate,  jurisdictional, 
without  which  order  of  sale  is  void;  Ackley  v.  Dygert,  33  Barb.  176,  holding  that 
a  petition  for  sale  of  decedent's  realty  to  pay  debts  which  does  not  set  off  all  his 
realty  as  required  by  statute  does  not  confer  jurisdiction;  Townsend  t.  Gordon j 
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19  Cal.  188,  holding  a  p<5iition  by  an  executor  or  administrator  for  the  sale  of 
real  property  must  describe  the  property,  or  the  sale  is  void,  since  it  is 
jurisdictional;  Morrow  v.  Weed,  4  Iowa,  77,  76  A.  D.  122,  holding  statute 
requiring  petition  by  administrator  to  sell  lands  to  state  amount  of  debts, 
administration  expenses,  and  value  of  personal  estate,  sufficiently  complied  with 
if  amount  of  debts  and  administration  expenses  is  given  together  with  allegation 
that  personal  estate  is  insufficient  to  discharge  the  amount;  Van  Nostrand  v. 
Wright,  Hill  &  D.  Supp.  260;  Small  v.  Cromwell,  Hill  &  D.  Supp.  164,--holding 
a  presentation  of  an  account  of  the  personal  estate  and  debts  of  deceased  at 
time  of  applying  for  order  to  sell  realty,  necessary  to  surrogate's  jurisdiction  to 
order  a  sale;  Re  German  Bank,  39  Hun,  181,  holding  that  failure  of  petition 
to  sell  lands  of  decedent  to  pay  debts,  to  state  facts  required  by  statute,  renders 
decree  for  sale  invalid;  Farrington  v.  King,  1  Bradf.  182,  holding  that  surro- 
gate gains  jurisdiction  to  order  sale  of  deceased's  realty  to  pay  debts  by  appoint- 
ment of  guardian  for  infants,  a  filing  of  proper  petition,  and  service  of  order 
to  show  cause  on  guardian. 

Cited  in  reference  notes  in  57  A.  D.  364,  on  jurisdiction  of  probate  court  to 
order  sale  of  realty  depending  on  petition  and  account;  66  A.  D.  424,  on  juris- 
diction to  order  sale  of  realty  as  depending  upon  petition  *  and  account;  67 
A.  D.  698,  on  dependence  of  jurisdiction  to  order  sale  of  realty  on  petition  and 
account. 
Necessity  of  strict  compliance  with  statutory  authority. 

Cited  in  Hunsaker  v.  Coffin,  2  Or.  107;  People  ex  rel.  Gambling  v.  Board  of 
Police,  6  Abb.  Pr.  162, — ^holding  that  statutory  mode  of  acquiring  jurisdiction 
must  be  followed  or  subsequent  proceedings  are  a  nullity;  Sioux  City  A  P.  R. 
Co.  V.  Washington  County,  3  Neb.  30,  holding  that  the  powers  of  the  county 
board  of  equalization,  being  purely  statutory  and  special,  can  be  exercised  only 
in  the  manner  prescribed;  Cooper  v.  Simderland,  3  Iowa,  114,  66  A.  D.  52,  holding 
that  where  a  power  is  given  to  a  court  over  special  subject  not  in  cause  of 
the  common  law,  the  mode  prescribed  for  its  exercise  must  be  followed,  whether 
tribunal  be  superiQr  or  inferior;  State  ex  rel.  Wingate  v.  Woodson,  41  Mo.  227, 
holding  that  one  relieved  from  disability  by  a  court  under  a  special  statute  must 
show  that  statutory  directions  were  followed;  People  ex  rel.  Rogers  v.  Spencer, 
66  N.  Y.  1,  holding  power  of  county  judge  to  enable  a  municipal  corporation  to 
aid  a  railway  company,  depended  on  a  petition  setting  forth  all  the  facts 
required  by  law;  Buffalo  &  S.  L.  R.  Co.  v.  Erie  County,  48  N.  Y.  93, 
on  necessity  of  strict  compliance  with  statutory  method  of  acquiring  jurisdiction 
to  validity  of  subsequent  proceedings;  Brown  v.  New  York,  3  Hun,  685,  6 
Thomp.  &  C.  164,  holding  determination  by  commissioners  of  justice  of  certain 
claims,  a  nullity,  where  statutory  directions  were  not  followed;  Agricultural  Ins. 
Co.  V.  Barnard,  26  Hun,  302,  holding  that  the  absence  of  a  bond  required  by 
statute,  on  application  by  committee  of  a  lunatic  to  mortgage  his  estate,  renders 
the  mortgage  void;  Johns  v.  Marion  County,  4  Or.  47,  holding  a  petition  for  the 
laying  out  of  a  road  which  did  not  meet  statutory  requirements,  insufficient 
to  enable  county  court  to  act  thereon;  Schuyler  v.  Marsh,  37  Barb,  350,  holding 
that  where  statute  requires  a  sale  to  be  by  three  commissioners,  it  is  void 
where  it  expressly  appears  that  only  two  met  and  acted;  Re  Brewster,  5  Dem. 
269,  holding  failure  of  public  administrator  to  notify  relative  of  decedent  not 
entitled  to  a  share  in  the  estate,  not  a  jurisdictional  defect. 

Cited  in  reference  note  in  18  A.  S.  R.  649,  on  necessity  of  strictly  following 
statutory  provisions  as  to  mode  of  acquiring  jurisdiction. 
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Cited  in  notee  in  76  A.  S.  R.  800,  on  necessity  to  validity  of  special  statutory 
proceedings  of  strictly  following  statute;  12  L.R.A.  355,  as  to  whether  statutes 
conferring  authority  are  directory  or  mandatory;  12  L.RA.  357,  as  to  when  pro- 
visions of  statute  are  directory. 

Distinguished  in  People  ex  rel.  Jennings  v.  Brennan,  3  Hun,  666,  6  Thomp.  & 
C.  120,  holding  that  on  a  petition  in  a  bankruptcy  proceeding,  asking  for  an 
adjudication  of  conflicting  claims,  a  voluntary  appearance  waives  objection  that 
the   proceedings  should  have  been  by  bill  and   not  by  petition. 
—  To  deprive  another  of  property  or  rights. 

Cited  in  Bangs  v.  Mcintosh,  23  Barb.  591;  Hill  v.  Draper,  10  Barb.  454; 
Sherwood  v.  Reade,  7  Hill,  431;  Brabrook  Tailoring  Co.  v.  Belding  Bros.  40 
111.  App.  326;  D'Antignac  v.  Augusta,  31  Ga.  700;  Allen  v.  Smith,  25  Ark. 
496, — ^holding  strict  compliance  with  statutory  authority  necessary  to  deprive 
persons  of  their  property;  Gray  v.  Stiles,  6  Okla.  455,  49  Pac.  1083;  People 
ex  rel.  Crawford  v.-Lothrop,  3  Colo.  428, — holding  that  statutes  in  derogation 
of  rights  of  property,  or  taking  away  the  estates  of  the  citizen*  must  be  strictly 
construed;  Haywood  v.  Collins,  60  111.  328,  holding  that  one  not  personally 
served  cannot  be«  deprived  of  his  property  by  attachment,  unless  statutory 
requirements  as  to  notice  by  publication  be  strictly  complied  with;  Cruger 
v.  Dougherty,  43  N.  Y.  107;  Neber  v.  Hatch,  10  Abb.  N.  C.  431;  Hubbell  v. 
Weldon,  Hill  &  D.  Supp.  139, — holding  that  statutory  authority  to  sell  land 
for  taxes  must  be  strictly  followed;  Merrick  v.  Hutt,  16  Ark.  331,  on  necessity 
of  one  claiming  under  tax  deed  showing  compliance  with  statutory  prerequisites; 
Johnson  v.  Elwood,  53  N.  Y.  431,  holding  a  defective  tax  deed  insufficient  to 
give  constructive  possession  of  the  land,  which  will  enable  holder  to  maintain 
action  against  a  trespasser;  Leggett  v.  Rogers,  9  Barb.  406,  holding  tax  deed 
not  even  prima  facie  evidence  of  preliminary  giving  authority  to  sell;  Pullan 
V.  Kinsinger,  2  Abb.  (N.  S.)  94,  Fed.  Cas.  No.  11,463,  holding  judgment 
of  assessor  not  void  though  he  assesses  property  in  manner  unauthorized  by 
law;  Merritt  v.  Portchester,  71  N.  Y.  309,  27  A.  R.  47,  holding  that  statutt 
delegating  power  to  charge  property  of  individuals  with  expense  of  local  im- 
provements must  be  strictly  followed  or  proceedings  are  void;  People  ex  reL 
Gambling  v.  Board  of  Police,  26  Barb.  481,  holding  that  statutory  mode  of  ac- 
quiring jurisdiction  by  a-  pplice  board  to  try  and  remove  policemen  must  be 
strictly  followed;  Umatilla  Irrig.  Co.  v.  Umatilla  Improv.  Co.  22  Or.  366,  30 
Pac.  30,  on  necessity  of  strict  construction,  and  strict  compliance  with 
terms,  of  statute  authorizing  court  of  equity,  at  suit  of  occupant  of  lands, 
to  determine  validity  of  adverse  claims. 

Cited  in  reference  notes  in  48  A.  S.  R.  258,  on  construction  of  statutory  au- 
thority regarding  jiidicial  sales;  32  A.  D.  640,  on  necessity  of  strictly  pursuing 
statutory  authority  to  convey  title  of  another;  66  A.  D.  289,  on  necessity  of 
strictly  pursuing  statutory  authority  by  which  estate  of  one  man  is  trans- 
ferred to  another;  48  A.  D.  221,  on  necessity  of  strictly  pursuing  statutory  au 
thority  by  which  a  man  may  be  deprived  of  his  estate. 

Cited  in  notes  in  56  A.  D.  56,  on  necessity  of  administrator  following  strictly 
statutory  power  to  sell  his  intestate's  property;  28  A.  D.  476,  on  necessity  of 
confirmation  of  probate  sale ;  17  A.  D.  505 ;  79  A.  S.  R.  82, — on  necessity  of  ad- 
ministrator following  statute  when  selling  decedent's  property. 

Distinguished  in  Thomas  v.  Whallon,  31  Barb.  172,  holding  that  authority  of 
receiver  of  mutual  insurance  company  to  make  assessments  on  premium  notes 
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depends  on  existence  of  facts  rendering  assessment  necessary,  and  sanction  of 

assessment  by  court  does  not  confer  it. 

Strict  construction  off  statutory  authority. 

Cited  in  Hewitt  v.  Durant,  78  Mich.  186,  44  N.  W.  318;  Haynes  v.  Meeks, 
20  Cal.  288, — holding  that  the  authority  of  probate  court  to  order  a  sale  of 
real  property  is  derived  from  the  statute  and  can  only  be  exercised  in  the 
•cases  specially  designated;  Williamson  v.  Field,  2  Sandf.  Ch.  633,  holding  that 
powers  of  an  extraordinary  character  or  in  derogation  of  common  right  cannot 
be  extended  by  construction;  Fuchs  v.  Cohen,  22  N.  Y.  Civ.  Proc.  Rep.  269, 
29  Abb.  N.  C.  56,  19  N.  Y.  Supp.  236,  holding  that  the  statute  of  forcible  entry 
and  detainer,  being  in  derogation  of  common  law  and  summarily  depriving  one 
of  his  rights,  must  be  rigidly  construed;  Banner  v.  Silver,  2  Or.  336,  holding 
that  a  county  court,  being  of  statutory  origin,  has  no  powers  except  such  as 
are  expressly  given;  People  ex  rel.  Gaskill  v.  Ransom,  56  Barb.  514,  holding 
that  powers  given  to  municipal  officers,  being  statutory,  cannot  be  implied,  but 
must  be  shown  to  have  been  actually  given. 
Effect  off  irregularities  on  validity  off  oiRcial  proceedings. 

Cited  in  Van  Rensselaer  v.  Cottrell,  4  How.  Pr.  376,  7  Barb.  127,  holding 
that  errors  of  assessors  within  the  limits  of  their  jurisdiction  do  not  make  their 
proceedings  void;  Van  Rensselaer  v.  Witbeck,  7  Barb.  133,  4  How.  Pr.  381, 
holding  that  those  duties  of  assessors  which  are  not  of  the  essence  of  the  thing 
to  be  done  are  not  essential  to  validity  of  their  assessment. 

Cited  in  reference  notes  in  94  A.  D.  636,  on  circumstances  affecting  validity 
of  administrator's  sale;  76  A.  D.  219,  on  effect  of  mere  irregularities  to  invalidate 
probate  proceedings;  86  A.  D.  653,  on  validity  of  order  of  sale  by  probate  court 
in  absence  of  circumstances  giving  it  jurisdiction  to  make  the  order. 
^—  Iiacl£  off  or  irregularities  in  administrators*  and  guardians'  lionds. 

Cited  in  Sullivan  v.  Tioga  R.  Co.  44  Hun,  304,  12  N.  Y.  Civ.  Proc.  Rep.  301, 
holding  that  authority  of  administrator  to  act  cannot  be  attacked  collaterally 
l>ecause  of  failure  to  give  bond;  Harris  v.  Chipman,  9  Utah,  101,  33  Pac.  242, 
holding  letters  of  administration  not  attackable  collaterally  on  the  ground  that 
no  bond  has  been  given,  nor  because  letters  were  not  under  seal;  Lawrence  v. 
Parsons,  27  How.  Pr.  26,  on  effect  on  validity  of  appointment  of  special 
administrator,  of  insufficiency  of  sureties  on  his  bond  and  of  the  amoimt  thereof; 
Johnston  v.  Smith,  25  Hun,  171,  holding  lack  of  certificate  on  administrator's 
bond  an  irregularity  only,  not  affecting  liabilty  of  surety;  Murzynowski  v. 
Delaware,  L.  &  W.  R.  Co.  39  N.  Y.  S.  R.  299,  15  N.  Y.  Supp.  841,  holding  order 
of  surrogate  allowing  administratrix  to  settle  a  suit  against  another,  not  void 
because  of  surrogate's  failure  to  require  additional  security  as  required  by 
law;  Palmer  v.  Oakley,  2  DougL  (Mich.)  433,  47  A.  D.  41,  holding  acts  of 
feme  covert  guardian  who  has  given  a  bond  with  sureties,  valid  imtil  set  aside, 
notwithstanding  her  inability  to  execute  one. 

Cited  in  reference  note  in  82  A.  D.  554,  on  effect  on  administration  of  defective 
administration  bond. 

Distinguished  in  Hatch  v.  Ferguson,  67  Fed.  966,  holding  that  failure  of 
guardian  to  file  a  bond  as  required  by  statute  renders  his  appointment  void. 

Sufficiency  of  description  off  land  on  Judicial  sale. 

Cited  in  Hubermann  v.  Evans,  46  Neb.  784,  65  N.  W.  1045,  holding  that,  in  a 
petition  by  a  guardian  for  leave  to  sell  the  ward's  land,  a  description  is  suffi- 
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cient,  when  collaterally  assailed^  which  provides  the  means  of  identifying  the 
property. 

Cited  in  reference  note  in  76  A.  D.  97,  on  sufficiency  of  description  of  land  in 
order  of  sale. 
Due  process  of  law. 

Cited  in  McCready  v.  Sexton,  29  Iowa,  366,  4  A.  R.  214,  holding  that  legis- 
lature cannot  make  a  tax  deed  conclusive  evidence  of  the  regularity  of  all 
prior  proceedings,  as  it  would  deprive  a  man  of  his  property  without  due  process 
of  law. 

Cited  in  note  in  60  L.R.A.  699,  on  what  service  of  process  is  sufficient  to- 
constitute  due  process  of  law  as  basis  of  judgment  in  rem, 
—  Necessity  of  notice  and  opportunity  to  be  beard  generally. 

Cited  in  Borden  v.  State,  11  Ark.  519,  64  A.  D.  217  (dissenting  opinion)^ 
on  necessity  of  opportunity  to  be  heard  to  a  lawful  condemnation  or  deprivation 
of  rights;  Reed  v.  Wright,  2  G.  Greene,  16,  holding  a  judgment  rendered  with- 
out notice  to  the  parties  is  utterly  void ;  McCoy  v.  Crawford,  9  Tex.  353,  holding 
no  one  bound  by  judgment  to  which  he  has  not  become  a  party  in  one  of  the 
modes  known  to  the  law;  Roberts  v.  Stockslager,  4  Tex.  307,  holding  judg- 
ment by  default,  when  the .  record  fails  to  show  service  in  statutory  manner,, 
reversible  on  error;  Staunton  Perpetual  Bldg.  &  L.  Co.  v.  Haden,  92  Va.  201,. 
23  S.  E.  285,  holding  judgment  by  default  against  corporation,  when  service 
was  not  made  in  statutory  manner,  utterly  void  and  attackable  collaterally; 
Sperry  v.  Reynolds,  6  Lans.  407  (dissenting  opinion) ;  on  validity  of  judgment 
rendered  without  jurisdiction  of  defendant  by  proper  service;  Williams  v.  Van 
Valkenburg,  16  How.  Pr.  144,  holding  personal  judgment  rendered  on  service 
of  process  on  father  of  defendant,  mistakenly  supposed  to  be  the  defendant^ 
void,  though  summons  was  subsequently  handed  to  him  by  a  member  of  his 
father's  family;  United  States  Blowpipe  Co.  v.  Spencer,  46  W.  Va.  590,  33  S, 
E.  342;  Dorsey  v.  Garey,  30  Md.  489, — on  necessity  of  opportunity  of 
being  heard  before  one  can  be  devested  of  property  or  other  rights;  People  ex  rel. 
Kenyon  v.  Sutherland,  16  Hun,  192;  Stanton  v.  Ellis,  16  Barb.  319, — holding  a 
discharge  of  an  insolvent  debtor  void  as  to  creditors  not  receiving  the  notice 
required  by  law;  Sears  v. 'Terry,  26  Conn.  273,  holding  that  the  appointment- 
of  a  conservator  over  a  person  is  void  unless  he  had  notice  in  the  statutory 
method;  Weaver  v.  Webb,  3  Ga.  App.  726,  60  S.  E.  367,  holding  that  a  judgm«it 
in  personam  against  a  defendant  not  served  nor  appearing  is  without  jurisdic- 
tion and  utterly  void;  North  v.  Joslin,  '59  Mich.  624,  26  X.  W.  810,  holdings 
notice  to  the  relative  of  a  poor  person,  sought  to  be  charged  with  his  support, 
necessary  to  valid  order;  Ex  parte  Heyfron,  7  How.  (Miss.)  127,  holding  an 
order  striking  an  attorney  from  the  roll  without  notice,  void;  Wright  v.  Doug- 
lass, 10  Barb.  97,  holding  attachment  of  trust  property  of  foreign  corpora- 
tion, void  for  want  of  jurisdiction  where  trustee  was  not  served;  Underwood 
V.  McVeigh,  23  Gratt.  409,  holding  a  decree  of  confiscation  of  property  in  an> 
action  in  which,  defendant  was  not  permitted  to  appear,  and  a  sale  there- 
under, void;  Hess  v.  Gale,  93  Va.  467,  26  S.  E.  633,  holding  that  husband  of 
insane  wife  cannot  on  ew  parte  petition  deprive  his  wife  of  her  contingent  right 
of  dower;  Coons  v.  Coons,  95  Va.  434,  64  A.  S.  R.  804,  28  S.  E.  885,  holding- 
that  when  two  arbitrators  are  to  appoint  a  third,  the  parties  should  be  notified 
of  such  appointment  and  given  opportunity  to  produce  evidence;  O'Dell  T. 
Rogers,  44  Wis.  136,  holding  probate  of  will  invalid  as  to  persons  not  notified* 
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as  required  by  statute;  Homer  v.  Doe,  1  Ind.  130,  48  A.  D.  355,  Smith  (Ind.) 
10,  holding  a  judgment  in  a  suit  requiring  adversary  proceedings,  rendered  with- 
out notice  or  without  jurisdiction  of  subject-matter,  void. 
^Effect  off  lack  off  notice  on  validity  off  judicial  sales. 

Cited  in  Robb  v.  Irwin,  15  Ohio,  689  (dissenting  opinion) ;  Freeman  v. 
Thompson,  53  Mo.  183;  Good  v.  Norley,  23  Iowa,  188,— on  necessity  of 
notice  to  persons  interested,  to  validity  of  administrators'  sales;  Jenkins  v. 
Young,  35  Hun,  569,  holding  sale  of  intestate's  property  to  pay  debts,  invalid 
as  against  heir  not  mentioned  in  petition  for  sale  nor  notified;  Sprague  v. 
Litherberry,  4  McLean,  442,  Fed.  Gas.  No.  13,251,  holding  sale  of  lauds  to 
pay  debts  of  decedent  invalid  when  the  heirs  were  not  notified;  Babbitt  v.  Doe, 
4  Ind.  355,  holiling  order  for  sale  of  intestate's  realty  to  pay  debts,  void  where 
the  heirs  had  no  notice  of  suit,  actual  or  constructive;  Doe  ex  dem.  Platter 
▼.  Anderson,  5  Ind.  33,  holding  that  a  sale  of  land  of  infant  heirs  on  ad- 
ministrator's petition  may  be  impeached  collaterally,  if  the  infants  were  not 
personally  served  as  required  by  statute;  Robinson  v.  Ryan,  25  N.  Y.  320, 
holding  statutory  foreclosure  of  mortgage  invalid  as  to  mortgagors  not  notified 
as  required  by  statute;  Van  Slyke  v.  Shelden,  9  Barb.  278,  holding  foreclosure 
sale  void  when  noUce  of  sale  was  not  given  to  mortgagor  as  required  by  stat- 
ute; Stark  T.  Brown,  12  Wis.  573,  78  A.  D.  762,  holding  heirs  of  mortgagor 
not  bound  by  foreclosure  to  which  mortgagor's  administrator  only  was  made 
party  defendant;  Low  v.  Purdy,  2  Lans.  422,  holding  fojeclosure  of  mortgage 
invalid  as  against  heir,  when  notice  of  sale  was  not  served  on  mortgagor's 
personal  representative,  as  required  by  statute. 

Distinguished  in  Allen  v.  New  York  Land  Office,  38  N.  Y.  312,  holding  a 
resale  of  land  by  commissioners  of  land  office  for  failure  to  keep  up  pay- 
ments, not  invalidated  by  failure  to  give  notice  of  resale  to  holder  of  certifi- 
cates; Mohr  V.  Porter,  51  Wis.  487,  8  N.  W.  364,  holding  that,  in  statutory 
proceedings  by  guardian  of  insane  person  to  'sell  latter's  land,  he  represents 
the  ward  who  is  bound  though  notice  is  not  given  to  adversary  parties. 
Suits  by  and  against  Infants. 

Cited  in  reference  note  in  38  A.  D.  169,  on  suits  by  or  against  infants. 

Cited  in  note  in  13  A.  D.  160,  on  validity  of  judgments  against  infants. 
—  Necessity  off  appointment  off  guardian  to  bind  Inffants. 

Cited  in  Walkenhorst  v.  Lewis,  24  Kan.  420;  Drake  v.  Hanshaw,  47  Iowa, 
291, — holding  failure  to  appoint  a  guardian  ad  litem  for  an  infant,  a  mere 
irregularity,  where  court  had  jurisdiction  of  his  person  and  of  subject-matter, 
and  the  judgment  is  good  until  set  aside  by  direct  proceedings;  Jenkins  v. 
Young,  43  Hun,  194,  holding  sale  of  intestate's  realty  to  pay  debts  not  attack- 
able collaterally  by  infant  heir,  on  whom  notice  to  show  cause  was  personally 
served,  although  guardian  was  not  appointed ;  Eisenmenger  v.  Murphy,  42  Minn. 
84,  18  A.  S.  R.  493,  43  N.  W.  784,  holding  judgment  by  default  against  infant 
over  fourteen  years  old,  served  with  summons  but  without  appointment  of 
guardian  ad  litem,  voidable  but  not  void;  Trapnall  v.  State  Bank,  18  Ark.  53, 
holding  judgments  against  infants  not  void,  even  when  court  omits  to  appoint 
a  guardian  for  them,  but  voidable  only  by  direct  proceeding;  Re  Becker,  28 
Hun,  207,  holding  judgment  admitting  will  to  probate,  voidable,  not  void,  when 
infant  heir  was  personally  cited  but  guardian  was  not  appointed;  Townsend  v. 
Cox,  45  Mo.  401,  holding  a  judgment  against  an  infant  who  appears  by  attorney 
and  not  by  guardian,  voidable,  not  void;   Wilkuning  v.  Schmale,  1  Hilt.  263, 
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holding  that  the  fact  that  an  action  brought  to  recover  a  debt  due  an  infant 
is  prosecuted  by  next  friend,  instead  of  a  guardian,  will  not  render  a  judgment 
against  him  void,  but  it  is  voidable  only;  McMurray  v.  McMurray,  66  N.  Y.  175, 
holding  judgment  by  default  against  infant  in  foreclosure,  voidable  but  not 
void,  when  he  was  served  with  process  but  no  guardian  ad  litem  was  appointed; 
Cavender  v.  Smith,  5  Iowa,  157,  holding  that  infants  should  not  be  devested 
of  their  estates  without  appointment  of  suitable  guardian,  who  should  not  even 
by  admissions  sacrifice  their  rights;  Ball  v.  Clothier,  34  Wash.  299,  76  Pac 
1099;  Schneider  v.  McFarland,  4  Barb.  139;  Fiske  v.  Kellogg,  3  Or.  503;  Ackley 
V.  Dygert,  33  Barb.  176;  Schneider  v.  McFarland,  2  N.  Y.  469, — holding  a  sale 
of  a  decedent's  realty  to  pay  debts  by  virtue  of  a  surrogate's  order  under  the 
statute,  void  as  to  infant  heirs  for  whom  no  guardian  was  appointed;  Sitz- 
man  v.  Pacquette,  13  Wis.  292;  Chandler  v.  Northrop,  24  Barb.  129, — on 
necessity  of  appointment  of  guardian  for  infant  heirs  on  sale  of  realty  by  ad- 
ministrator of  ancestor;  Price  v.  Winter,  16  Fla.  66,  holding  that  court  cannot 
acquire  jurisdiction  to  sell  land  of  infant  heir  unless  statutory  requirement  of 
appointment  of  guardian  ad  litem  is  complied  with;  Havens  v.  Sherman,  42 
Barb.  636,  holding  order  of  sale  of  lands  by  an  administrator,  who  was  also 
guardian  of  infant  heir,  without  appointment  of  new  guardian,  void;  Sheldon 
V.  Wright,  7  Barb.  39,  holding  that  where  it  was  proven  that  a  guardian  had 
been  appointed  for  infant  heirs,  it  will  be  presumed  that  he  was  appointed  within 
the  time  required  by  statute. 

Cited  in  reference  note  in  91  A.  D.  623,  on  necessity  for  appointment  of 
guardian  to  represent  infant  heirs  on  application  to  sell  real  estate  of  de< 
cedent. 

Cited  in  note  in  32  L.R.A.  682,  on  admissions  and  waivers  by  appearance  by 
attorney  for  infant. 
Plaintiff's  lack  of  title  as  defense  in  ejectment. 

Cited  in  Tinkham  v.  Erie  R.  Co.  53  Barb.  393,  holding  title  in  third  person 
always  a  defense  in  action  of  ejectment;  Peck  v.  Brown,  26  How.  Pr.  350, 
2  Robt.  119,  holding  that,  in  ejectment,  a  defense  which  amounts  to  a  denial  of 
plaintiff's  title  is  sufficient. 

Cited  in  reference  notes  in  60  A.  D.  422,  on  necessity  of  plaintiff  in  eject- 
ment recovering  on  the  strength  of  his  own  title;  68  A.  D.  382,  on  right  of 
defendant  in  ejectment  to  set  up  outstanding  title;  70  A.  D.  698,  on  defendant's 
right  to  show  title  out  of  plaintiffs  in  ejectment;  72  A.  S.  R.  650,  on  defense 
in  ejectment  of  title  in  third  person. 

37  AM.  DEC.  309,  PUTNAM  v.  WISE,  1  HHili,  234. 

Followed  without  discussion  in  Van  Fleet  v.  Ketcham,  6  N.  Y.  8.  R.  72. 
Iieasing  on  sliares. 

Cited  in  Sauntry  v.  Dunlap,  12  Wis.  364;  Taylor  ▼.  Bradley,  39  N.  Y.  129, 
100  A.  D.  415,  4  Abb.  App.  Dec.  363, — on  relations  created  on  letting  a  farm 
on  shares;  Tinsley  v.  Craige,  54  Ark.  346,  15  S.  W.  897^  holding  that  when  land- 
lord and  laborer  agree  that  former  will  supply  the  land,  etc.,  and  the  latter  do 
the  work  to  make  a  crop  of  which  they  are  to  be  tenan^  in  common,  the  latter 
is  an  employee  within  meaning  of  statute  giving  landlord  a  lien  on  advances 
to  laborer;  Moulton  v.  Robinson,  27  N.  H.  550,  holding  that  where  lands  are 
leased,  reserving  a  share  of  the  crops  in  lieu  of  rent,  the  contract  takes  effect 
by   way  of  reservation,   and  tfie   share  reserved  remains   the  property  of  the 
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landlord;  Wilber  v.  Siseon,  54  N.  Y.  121,  holding  that  one  leasing  a  dairy  farm 
to  another  on  shares  may  reserve  title  to  the  product  in  himself  until  he  receives 
his  share,  when  not  done  to  defraud  occupier's  creditors. 

Cited  in  reference  notes  in  51  A.  D.  379;  57  A.  D.  571, — on  cultivating  land  on 
shares;  81  A.  S.  R.  575,  on  relation  of  parties  under  cropping  contracts;  38 
A.  D.  736;  69  A.  D.  507;  79  A.  D.  151;  91  A.  D.  186,— on  effect  of  contract  to  let 
on  shares,  and  rights  of  parties  thereunder;  67  A.  D.  733,  on  property  in  crop 
raised  on  shares  as  between  lessor  and  lessee;  05  A.  D.  219,  on  stipulation  in 
lease  as  to  consumption  of  crop  on  premises. 

Cited  in  notes  in  98  A.  S.  R.  960,  on  cotenancy  in  crop ;  18  A.  D.  445,  on  nature 
of  contract  of  letting  land  on  shares;  51  A.  D.  278,  on  rent  payable  in 
produce  or  services. 

Criticized  in  Chicago  v.  West  Michigan  R.  Co.  94  Ind.  319,  48  A.  R.  155,  holding 
that   where  a  lease  for  years   provides   for  payment  of   a  share  of  the   crops 
when  mature  to  the  landlord  as  rent,  the  crops  when  growing  are  the  tenants. 
—  As  making  parties  tenants  in  common. 

Cited  in  Messinger  v.  Union  Warehouse  Co.  39  Or.  546,  65  Pac.  808;  Reynolds 
V.  Reynolds,  48  Hun,  142;  Thomas  v.  Bacon,  34  Hun,  88;  Armstrong  v.  Bicknell, 
2  Lans.  216;  Guest  v.  Opdike,  31  N.  J.  L.  552;  Harrower  v.  Heath,  19  Barb. 
331;  Dinehart  v.  Wilson,  15  Barb.  596;  Burdick  v.  Washburn,  36  How.  Pr. 
468,  53  Barb.  397;  Otis  v.  Thompson,  Hill  &  D.  Supp.  131;  Brown  v.  Chandler, 
47  N.  H.  468;  Carr  v.  Dodge,  40  N.  H.  403;  Chollar-Potosi  Min.  Co.  v.  Kennedy, 
4  Nev.  361,  93  A.  D.  409;  Sims  v.  Jones,  54  Neb.  761,  69  A.  S.  R.  749,  75  N.  W. 
150;  Kamerick  v.  Castleman,  23  Mo.  App.  481, — holding  that  a  contract  for  a 
lease  of  land  for  a  share  of  the  crops  thereon  constitutes  the  parties  thereto 
tenants  in  common  of  the  products;  Bernal  v.  Hovious,  17  Cal.  541,  .79  A.  D. 
147;  Smyth  v.  Tankersley,  20  Ala.  212,  56  A.  D.  193,— holding  a  contract  bj^ 
which  owner  of  land  lets  to  another  for  a  share  of  the  specific  products,  a 
letting  on  shares  creating  a  tenancy  in  common  in  the  products;  Fiero  v. 
Betts,  2  Barb.  633,  holding  that  when  two  men  work  the  farm  of  another  on 
shares,  each' to  have  half  the  products,  they  are  tenants  in  common;  Hadley  v. 
Barton,  47  How.  Pr.  481  (dissenting  opinion),  on  effect  of  leasing  land  on  shares 
as  making  parties  tenants  in  common  of  the  crop;  Tripp  v.  Riley,  15  Barb.  333, 
holding  where  tenant,  working  land  on  shares,  one  half  the  crop  to  be  delivered 
to  landlord,  employs  another  to  thresh  for  one  tenth,  all  the  parties  are  tenants 
in  common  of  crop;  Herskell  v.  Bushnell,  37  Conn.  37,  9  A.  R.  299,  holding 
that  an  agreement  between  two  persons  whereby  one  furnishes  land,  the  other 
the  labor  of  cultivating  it,  and  both  the  seed,  the  produce  to  be  divided,  con- 
stitute them  tenants  in  common  of  the  product;  Scott  v.  Ramsey,  82  Ind.  330, 
holding  that  when  one  leases  land  to  another  for  one  third  the  crop,  they  are 
tenants  in  common  thereof  before  separation,  and  after  separation  the  land- 
owner becomes  owner  in  severalty  of  one  third;  Decker  v.  Decker,  17  Hun,  13; 
Russell  V.  Russell,  32  How.  Pr.  400;  Vaughn  v.  De  Wandler,  63  How.  Pr.  378; 
Ponder  v.  Rhea,  32  Ark.  435, — holding  that  a  letting  of  land  for  one  year  for  u 
portion  of  the  crop  does  not  create  the  relation  of  landlord  and  tenant  but  parties 
are  tenants  in  common  of  the  crop;  Tanner  v.  Hills,  44  Barb.  428,  holding  that 
where  one  agrees  to  work  another's  farm  for  a  year  in  return  for  the  value  of  one 
half  the  crop,  the  parties  are  tenants  in  common;  Aiken  v.  Smith,  21  Vt.  172, 
holding  that  a  contract  for  letting  a  farm  on  shares  makes  the  parties  tenants 
=  ti  common  of  the  produce,  whether  the  agreement  is  to  last  one  or  more  years; 
Gilland  v.  Union  P.  R.  Co.  6  Wyo.  185,  43  Pac.  508,  holding  that  one  having 
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right  to  pasture  cattle  on  uncultivated  grass  has  no  right  of  property  therein  and 
is  not  cotenant  with  owner  of  land  or  grass;  Conklin  v.  Tuthill,  10  N.  Y.  S.  B. 
624,  holding  that  the  mere  fact  that  one  working  a  farm  on  shares  for  another 
is  to  be  paid  a  share  of  the  profits  as  his  pay  does  not  make  the  parties  partners; 
Henderson  v.  Allen,  23  Cal.  519,  holding  that  agreement  between  possessor  of 
land  and  two  others  whereby  the  latter  agreed  to  prospect  for  coal  in  consideration 
of  two  thirds  of  claim,  and  after  vein  struck  both  to  prosecute  work  jointly, 
created  a  joint  tenancy  or  partnership;  Shrum  v.  Simpson,  155  Ind.  160,  4& 
L.R.A.  792,  57  N.  E.  708,  holding  that  agreement  between  two  persons  whereby 
one  furnishes  land,  the  other,  the  labor  of  cultivating  it,  and  both  the  seed,, 
the  produce  to  be  divided,  does  not  create  a  partnership;  Donnell  v.  Harshe,  67 
Mo.  170,  holding  partnership  not  necessarily  constituted  by  occupancy  and  cul- 
tivation by  one  of  farm  of  another  under  agreement  to  divide  crops  in  a  certain 
proportion. 

Cited  in  reference  note  in  79  A.  S.  R.  445,  on  creation  of  cotenancy  by 
agreement  to  crop  land  on  shares. 

—  As  making  parties  partners. 

Cited  in  notes  in  37  A.  R.  609;  115  A.  S.  R.  437, — on  effect  of  sharing  cropa» 
cattle  and  their  increase  instead  of.  money  as  constituting  partnership. 

—  As  creating  relation  of  landlord  and  tenant. 

Cited  in  Unglish  v.  Marvin,  128  N.  Y.  380,  28  N.  E.  634;  Wright  v.  Mosher, 
16  How.  Pr.  464, — holding  that  agreement  betw.een  owner  of  farm  and  another 
for  joint  occupation  and  division  of  products  and  profits,  etc.,  does  not  create 
relation  of  landlord  and  tenant;  Treadway  v.  Treadway,  56  Ala.  390,  holding 
one  contracting  to  work  a  farm  for  one  half  tlie  wheat  ground,  thereon,  a  lessee 
for  rent  payable  in  kind,  having  sole  title  until  division. 

Distinguished  in  Moen  v.  Lillestal,  5  N.  D.  327,  65  N.  W.  694,  holding  that 
executory  contract  for  sale  of  land  for  stiplilated  sum,  so  much  thereof  to  be  paid 
yearly  as  shall  equal  one  half  value  of  the  crop,  does  not  create  relation  of  land- 
lord and  tenant,  nor  render  parties  tenants  in  common  of  crops. 

—  Method  of  determining  character  of  contract. 

Cited  in  Wieber  v.  Sisson,  53  Barb.  258;  Stockton  Sav.  &  L.  Soc.  v.  Purvis,  112 
Cal.  236,  53  A.  S.  R.  210,  44  Pac.  561;  Walls  v.  Preston,  26  Cal.  69;  Gray  v. 
Robinson,  4  Ariz.  24,  33  Pac.  712, — holding  that  the  character  of  a  contract  to 
cultivate  land  on  shares  is  to  be  determined  by  the  intention  of  the  parties  at 
expressed  in  the  language  used. 
Distinction  between  partnership  and  cotenancy. 

Cited  in  note  in  115  A.  S.  R.  407,  on  distinction  between  partnership  and 
joint  tenancy  and  cotenancy. 
Suit  by  cotenants. 

Cited  in  Rice  v.  HoUenbeck,  19  Barb.  664,  holding  that  tenants  in  common 
must  join  in  action  for  conversion  of  trees  upon  their  lands;  Clapp  v.  Paw- 
tucket  Inst,  for  Savings,  15  R.  I.  489,  2  A.  S.  R.  915,  8  Atl.  697,  holding  that 
tenants  in  common  of  personalty  suing  to  recover  it  must  sue  jointly;  Frans 
v.  Young,  24  Iowa,  375,  holding  that  one  tenant  in  common  of  personalty  cannot 
maintain  replevin  against  pledgee  of  the  other  during  existence  of  pledge,  even 
if  pledgeor  joins. 

Cit^d  in  reference  notes  in  69  A.  D.  508,  on  remedy  o'f  cotenant  for  conversion 
or  sale  of  conunon  property;  66  A.  D.  473,  on  right  of  tenant  in  common  of 
personalty  to  sue  in  assumpsit  cotenant  who  has  sold   the  common   property. 
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Sharing  in  profits  as  creating  partnership. 

Cited  in  Sodiker  v.  Applegate,  24  W.  Va.  411,  49  A.  R.  262,  holding  a  part- 
nership not  created  by  an  agreement  between  A  and  B  that  B  should  run  A'a 
mill  and  receive  as  his  compensation  one  half  the  tolls  or  profits. 

Cited  in  notes  in  37  A.  R.  610,  on  agreement  to  share  profits  as  partnership; 
58  A.  R.  101,  on  participation  in  profits  for  rent  as  constituting  partnership; 
58  A.  R.  107,  on  participation  in  profits  and  losses  as  rendering  parties  partners. 
Sufficiency  of  interest  in  land  to  support  action. 

Cited  in  Taylor  v.  Wright,  61  App.  Div.  97,  64  N.  Y.  Supp.  344,  holding 
lessor  of  land  on  shares  may  maintain  trespass  against  stranger  carrying 
away  line  fence  while  tenant  was  in  possession;  People  v.  Fields,  1  Lans.  222, 
on  possession  by  cropper  as  possession  of  owner,  for  purposes  of  bringing 
suit;  Comstock  v.  Dodge,  43  How.  Pr.  97,  holding  that  the  owner  of  a  farm 
who  occupies  it  by  his  son,  who  runs  the  place  for  a  salary  has  sufficient  posses- 
sion to  eject  an  intruder. 
What  constitutes  a  ratification. 

Cited  in  Hall  v.  Fisher,  9  Barb.  17,  holding  defective  redemption  from  execu- 
tion sale,  ratified  by  purchaser,  by  treating  debtor  as  owner,  allowing  him  to 
make  expensive  improvements,  and  not  objecting  until  too  late  to  make  redemp- 
tion through  friendly  creditor. 
Waiving  tort  and  suing  in  contract. 

Cited  in  Schroeppel  v.  Coming,  6  N.  Y.  107  < dissenting  opinion) ;  Bliss  v.  Bliss, 
7  Bosw.  339;  May  v.  Le  Claire,  11  Wall.  217,  20  L.  ed.  60,r— on  right  to 
waive  tort  and  sue  on  contract;  Kelly  v.  Smith,  1  Blatchf.  290,  Fed.  Cas 
Xo.  7,675,  as  to  whether  indebitatus  assumpsit  will  lie  against  factor  who  wrong- 
fully converted  goods  intrusted  to  nim;  McCabe  v.  VVinship,  Fed.  Cas.  No.  8,668, 
holding  where  set-off  is  founded  on  a  duty  plaintiff  owes  defendant,  the  wrongful 
act  may  be  waived  and  set-off  is  proper;  Buchanan  v.  McClnin,  110  Qa.  477,  35 
S.  E.  665;  Merchants'  Bank  v.  Rawls,  7  Ga.  191,  50  A.  D.  394,— holding  that  if 
one  sell  another's  property  without  authority,  the  owner  may  waive  the  tort 
and  sue  him  for  the  money;  Toledo,  W.  &  W.  R.  Co.  v.  Chew,  67  111.  378,  holding 
that  owner  of  ties  wrongfully  appropriated  by  a  railroad  company  may  waive  the 
tort  and  sue  in  assumpsit;  Harpending  v.  Shoemaker,  37  Barb.  270;  Isaacs  v. 
Hermann,  49  Miss.  449, — holding  that  where  goods  have  been  tortiously  taken 
and  converted  by  sale,  the  owner  may  affirm  the  sale  and  sue  for  proceeds  in 
assumpsit;  Cummings  v.  Vorce,  3  Hill,  282,  holding  that  though  goods  have 
been  taken  from  owner  by  act  of  trespass,  he  may  waive  his  right  to  proceed  for 
the  force  and  recover  their  value  in  trover  or  assumpsit;  Roth  v.  Palmer,  27 
Barb.  652,  holding  when  an  insolvent  purchases  goods  on  credit  with  intent  to 
defraud  vendee  may  waive  the  fraud  and  sue  immediately  in  assumpsit;  Foote  v. 
Ffoulke,  65  App.  Div.  617,  67  N.  Y.  Supp.  368,  holding  that  one  who  has  paid  an- 
other money  on  latter's  false  and  fraudulent  representations  that  certain  transac- 
tions had  taken  place  may  waive  the  tort  and  sue  for  money  had  and  received; 
Harway  v.  New  York,  4  Thomp.  &  C.  167,  1  Hun,  628,  holding  that,  in  a  suit 
against  a  city  for  goods  sold,  it  may  waive  the  tort  and  set-off  money  received  by 
plaintiff's  assignor  from  fraudulent  overcharges  on  other  goods  sold  the  city  and 
in  collusion  with  its  officers;  Norden  v.  Jones,  33  Wis.  600,  14  A.  R.  782,  holding 
that  if  A  pulls  down  B's  fence  and  allows  his  cattle  to  graze  on  B*s  land  B  may 
waive  the  tort  and  sue  for  value  of  pasturage  on  implied  contract;  Osborn  v.  Bell, 
6  Denio^  370,  49  A.  D.  276,  holding  that  where  property  has  been  wrongfully  taken 
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and  converted  into  money,  the  owner  may,  generally,  waive  the  tort  and  bring 
action  against  wrongdoer  in  assumpsit;  Henry  v.  Marvin,  3  E.  D.  Smith,  711,  hold- 
ing that  when  agent  to  sell  goods  wrongfully  pledges  them  to  secure  his  antecedent 
debt,  the  owner,  on  pledgee's  refusal  to  deliver,  may  waive  the  tort  and  sue  pledgee 
for  proceeds  of  goods  as  for  so  much  money  received  to  his  use;  Abbott  v.  Blos- 
som, 66  Barb.  353;  Elgin  v.  Joslyn^  36  111.  App.  301, — ^holding  that  owner  of 
property  wrongfully  taken  by  another  and  used  for  his  own  benefit  may  waive 
the  tort  and  recover  in  assumpsit;  Starr  Cash  Car  Co.  v.  Reinhart,  2  Misc.  116, 
20  N.  Y.  Supp.  872;  Terry  v.  Munger,  121  N.  Y.  161,  X8  A.  S.  R.  803,  8  L.R.A. 
216,  24  N.  E.  272;  Gordon  v.  Bruner,  49  Mo.  670,— holding  that  owner  of  good^ 
converted  by  another  may  waive  the  tort  and  sue  as  for  goods  sold  and  delivered, 
though  latter  did  not  sell  but  used  the  goods;  McKnight  v.  Dunlop,  4  Barb.  36, 
on  right  of  owner  of  goods  tortiously  taken  but  not  sold  to  waive  the  tort 
and  sue  in  assumpsit;  Chambers  v.  Lewis,  10  Abb.  Pr.  206,  2  Hilt.  591, 
.holding  that,  in  action  for  wrongfully  taking  and  d'etaining  personalty,  it  will 
not  be  presumed  that  the  tort  was  waived  when  the  complaint  asked  for  judg- 
ment for  damages  in  amount  of  the  value  of  the  property;  Hinds  v.  Tweddle,  7 
How.  Pr.  278,  holding  that  Code  has  not  changed  the  common-law  rule  of 
pleading,  so  as  to  deprive  a  party  of  right  to  waive  the  tort  and  sue  in  contract; 
Barrett  v.  Koella,  5  Biss.  40,  Fed.  Cas.  No.  1,048,  holding  that  vendor  of  goods, 
induced  to  sell  on  credit  by  misrepresentations  of  vendee,  may  sue  in  assumpsit 
before  expiration  of  term  of  credit. 

Cited  in  note  in  17  A.  D.  246,  on  waiving  tort. 

Distinguished  in  Tightmeyer  v.  Mongold,  20  Kan.  90,  holding  that  one  whose 
crops  have  been  damaged  by  another's  cattle  cannot  recover  therefor  in  contract 
in  absence  of  proof  of  latter's  participation  in  trespass,  or  receipt  of  benefits, 
or  promise  to.  pay. 

87  AM.  DEC.  323,  CART  v.  HOTAHilNG,  1  Hllili,  Sll. 

Followed  without   special  discussion   in  Bruen  v.   Bruen,  4   Edw.   Ch.    640; 
Viele  V.  Goss,  49  Barb.  96. 
Fraud  as  alTecting  title. 

Cited  in  Cooney  v.  Van  Rensselaer,  1  N.  Y.  Code  Rep.  38 ;  dissenting  opinion  in 
Schroeppel  v.  Coming,  6  N.  Y.  107  (affirming  5  Denio,  243), — on  effect  of  fraud  on 
purchaser's  title;  Day  v.  New  England  Car-Spring  Co.  Fed.  Cas.  No.  3,688,  holding 
title  of  owner  of  patent  right  not  devested  by  fraudulent  assignment  by  owner's 
agent  participated  in  by  assignee;  Butler  v.  Collins,  12  Cal.  457,  holding  owner- 
ship of  goods  not  changed  when  claim  to  ownership  is  based  on  a  fraudulent 
contract;  Amer  v.  Hightower,  70  Cal.  440,  11  Pac.  697,  holding  title  to  personal 
property  not  changed  by  sale  procured  by  fraud,  unless  seller  ratifies  the  sale; 
Goulding  v.  Davidson,  26  N.  Y.  604,  holding  that  when  a  married  woman  obtains 
goods  by  fraiidulently  concealing  her  coverture,  no  title  passes,  and  vendors  may 
maintain  trover  or  replevin;  Bassett  v.  Spofford,  45  N.  Y.  387,  6  A.  R.  101, 
holding  that  title  does  not  pass  by  mere  delivery  of  goods  to  intending  purchaser 
for  purposes  of  examination  only,  and  replevin  lies  to  reclaim  from  carrier  to 
whom  such  intending  purchaser  delivered  them;  Smith  v.  People,  53  N.  Y.  Ill, 
13  A.  R.  474,  1  Cowen  Crim.  Rep.  552,  holding  that  larceny  may  be  committed 
of  goods  delivered  by  the  owner  for  custody  only,  if  done  animo  furandi;  Jessop 
V.  Miller,  1  Keyes,  321,  2  Abb.  App.  Dec.  449,  holding  that  title  does  not  pass 
to  goods  held  by  vendee  on  a  condition  not  complied  with;  Belding  Bros.  v. 
Frankland,  8  Lea,  67,  41  A  R.  630;  King  v.  Fitch,  1  Keyes,  432,  2  Abb   App. 
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Dec.  508, — holding  that  assignee  for  benefit  of  creditors  of  fraudulent  vendee 
of  goods  does  not  acquire  good  title  thereto ;  Weed  v.  Page,  7  Wis.  503,  holding  ^ 
a  sale  procured  by  fraud  not  void,  but  voidable  at  election  of  vendor;  Nichols 
▼.  Michael,  23  N.  Y.  264,  80  A.  D.  259,  holding  it  unnecessary  that  a  fraudulent 
misrepresentation  to  avoid  a  sale  should  be  such  as  would  sustain  an  indictment 
for  false  pretenses;  Foshay  v.  Ferguson,  5  Hill,  154,  holding  that  no  title  passes 
when  one  parts  with  his  property  by  duress  of  imprisonment  or  duress  per  minas; 
Scott  V.  Simmons,  34  How.  Pr.  66;  Bell  v.  Kaufman,  9  Colo.  App.  259,  47  Pac. 
1035, — holding*  a  sale  on  credit  void  where  purchaser  makes  false  representation 
as  to  his  ability  to  pay,  property,  or  credit,  and  title  does  not  pass  as  between 
parties;  Wheaton  v.  Baker,  14  Barb.  594,  holding  that  party  seeking  to  rescind 
a  fraudulent  contract  must  act  promptly  on  discovery  of  fraud  and  return,  or 
offer  to  return,  whatever  he  received  on  it;  Buckley  v.  Artcher,  21  Barb.  585, 
holding  it  a  question  for  jury  whether  goods  were  bought  with  fraudulent  intent 
not  to  pay  for  them,  in  action  to  replevin  same. 

Cited  in  reference  notes  in  41  A.  D.  128,  on  title  justified  by  sale  of  goods 
induced  by  fraudulent  representations;  80  A.  D.  269,  on  false  representations 
which  will  avoid  sale;  97  A.  D.  592,  on  vendor's  right  to  avoid  sale  induced  by 
fraud. 

Cited  in  notes  in  28  A.  D.  487;  2  L.R.A.  164, — on  title  acquired  by  fraudulent 
purchaser  of  goods;*  43  A.  D.  654,  on  right  of  vendor  to  rescind  sale  for  fraud; 
4  LJI.A.  369,  on  rights  and  remedies  of  owner  of  stolen  property;  23  L.  ed. 
U.  S.  995,  on  validity  of  sale  of  goods  on  credit  to  insolvent  vendee. 

Criticized  in  Stevens  v.  Hyde,  32  Barb.  171,  holding  that,  on  delivery  of  property 
pursuant  to  contract  of  sale,  title  passes,  but  voidable  and  defeasible  between 
vendor  and  vendee  if  obtained  by  fraudulent  representations;  Keyser  v.  Harbeck, 
3  Duer,  373,  12  N.  Y.  Leg.  Obs.  201,  holding  that  one  obtaining  delivery  of 
goods  under  contract  of  sale,  though  procured  by  false  pretenses,  can  vest  title 
valid  as  against  his  vendor  in  bona  fide  purchaser. 

—  Bona  fide  purchaser's  title. 

Cited  in  Rateau  v.  Bernard,  3  Blatchf.  244,  Fed.  Cas.  No.  11,579,  holding  titlo 
of  purchaser  of  property  from  a  fraudulent  holder  of  it,  only  sustainable  when 
he  acquired  it  bona  fide;  Dows  v.  Perrin,  16  N.  Y.  325,  holding  that  indorsee  in 
good  faith  of  bill  of  lading  of  goods,  obtained  by  fraud  of  indorser,  obtains  no 
title  thereto  as  against  consignor;  Devoe  v.  Brandt,  53  N.  Y.  462,  holding  that 
execution  creditor  does  not  become  bona  fide  purchaser  by  buying  goods  at  a 
sale  upon  his  execution  which  were  fraudulently  purchased  by  the  judgment 
debtor,  though  he  was  ignorant  of  such  fraud. 

—  Fraud  of  agent  or  partner. 

Cited  in  Stockwell  v.  United  States,  13  Wall.  531,  20  L.  ed.  491  (dissenting 
opinion),  on  effect  of  fraud  of  agent  as  preventing  title  to  goods  passing  to  prin- 
cipal or  partner. 

Cited  in  note  in  51  L.R.A.  485,  on  liability  of  partnership  for  fraud  of  individual 
member  in  purchase,  of  property. 
•^Intent   not  to  pay   for   froods  bons'tit. 

Cited  in  Katzenberger  v.  Leedom,  103  Tenn.  144,  52  S.  W.  35;  Thomas  v. 
Snyder,  77  Hun,  365,  28  N.  Y.  Supp.  877,— holding  that  title  does  not  pass  when 
an  insolvent,  concealing  his  insolvency  from  his  vendor,  obtains  possession  of 
goods  without  intending  to  pay  for  them;  Kraft  v.  Dulles,  2  Cin.  Sup.  Ct.  Rep. 
116,  holding  obtaining  goods  with   preconceived  intent   not  to   pay   for  them, 
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fraudulent,  rendering  sale  voidable;  Wallace  v.  Morss,  5  Hill,  391,  holding  infant 
fraudulently  obtaining  goods  on  credit  with  intent  not  to  pay  for  them,  liable 
in  tort  to  injured  party. 

Cited  in  reference  notes  in  48  A.  D.  609,  on  fraudulent  purchase  by  insolvent 
not  intending  to  pay;  64  A.  D.  209,  on  effect  of  vendee's  intention  at  time  of 
sale  not  to  pay  for  goods. 

Cited  in  note  in  14  LJI.A.  265,  on  preconceived  intention  not  to  pay  for  goods 
purchased,  as  fraud. 
Remedies  when  goods  are  obtained  by  fraud. 

Cited  in  Sheldon  v.  The  Uncle  Sam,  18  Cal.  526,  79  A-  D.  193,  holding  that 
where  the  breach  of  a  contract  is  a  wrong  and  a  means  of  defrauding,  the  party 
may  sue  in  tort  instead  of  upon  the  contract;  Rice  v.  Rice,  5  Luzerne  Leg.  Reg. 
207,  holding  that  reconveyance^  of  title  to  land  obtained  by  fraud  will  be  decreed, 
since  fraud  vitiates  consent;  Balliet's  Case,  1  Legal  Chron.  195,  on  criminal 
and  civil  remedy  when  goods  are  obtained  by  fraud  not  within  statute  of  false 
pretenses;  Townsend  v.  Bogart,  11  Abb.  Pr.  355;  Coman  v.  Reese,  21  How.  Pr. 
114, — holding  that  when  one  partner  fraudulently  obtains  goods  for  the  firm, 
the  other  partner  is  also  liable  to  arrest  for  the  same  fraud,  though  ignorant  of  it. 

Cited  in  reference  note  in  55  A.  D.  540,  on  action  of  tort  for  fraud. 

Cited  in  notes  in  5  L.R.A.  693,  on  election  of  remedy;  67  A.  S.  R.  440,  on 
remedy  for  fraud  of  buyers. 
—  Trover  and  replevin. 

Cited  in  Ladd  v.  Moore,  3  Sandf.  689,  holding  that  when  the  original  taking  is 
tortious,  trover  will  lie  without  demand  and  refusal;  Abbott  v.  Blossom,  66  Barb. 
353,  holding  that,  in  case  of  wrongful  conversion  of  personalty,  the  owner  may 
waive  the  tort  and  sue  the  wrongdoer  for  goods  sold  and  delivered;  Roth  t. 
Palmer,  27  Barb.  652;  Van  Neste  v.  Conover,  20  Barb.  547;  Morrill  v.  Corbin,  13 
HI.  App.  81, — holding  that  vendor  of  goods  to  one  purchasing  with  preconceived 
intent  not  to  pay  for  them  may  treat  sale  as  nullity  and  maintain  trover  or 
replevin  against  vendee;  Camp  v.  Pulver,  5  Denio,  48,  on  right  of  person  parting 
with  property  owing  to  another's  fraud  to  maintain  trover  therefor;  Mitchell  v. 
Roberts,  50  N.  H.  486,  liolding  that  replevin  lies  only  in  behalf  of  one  entitled 
to  possession,  against  one  having  at  time  of  suit  commenced,  actual  or  con- 
structive possession  and  control;  Wheeler  &  W.  Mfg.  Co.  v.  Jacobs,  2  Misc.  236, 
21  N.  Y.  Supp.  1006,  holding  that  replevin  lies  to  recover  goods  sold  to  infant, 
title  to  remain  in  vendor  until  paid  for,  when  payments  were  not  made  and  goods 
were  concealed;  Drake  v.  Wakefield,  11  How.  Pr.  106,  holding  replevin  maintain- 
able where  defendant  had  devested  himself  of  possession  and  control  before  suit 
was  brought,  whether  the  wrongful  taking  or  the  detention  is  complained  of;  Mc- 
Knight  V.  Morgan,  2  Barb.  171>  holding  fraudulent  vendee  without  consideration  in 
a  sale  to  defraud  creditors  liable  to  vendor's  personal  representative  in  action  ot 
replevin  in  the  eepit;  Hunter  v.  Hudson  River  Iron  &  Mach.  Co.  20  Barb.  493, 
holding  that  replevin  lies  to  recover  goods  sold  to  another  owing  to  falBe  repre 
sentations  of  latter's  agent;  Brockway  v,  Bumap,  16  Barb.  309  (reversing  8  How. 
Pr.  188,  12  Barb.  347),  holding  replevin  maintainable  to  recover  possession  of 
personalty  though  wrongfully  disposed  of  by  defeOdAni^.  before  suit  commenced ; 
Olmsted  v.  Hotailing,  1  Hill,  317,  holding  replevin  maintainable  to  recover  goods 
obtained  by  fraud,  though  in  form  of  a  sale,  and  though  the  taking  did  not 
amount  to  indictable  offense. 

Cited  in  notes  in  80  A.  S.  R.  764,  765,  on  what  property  is  repleviable;  80 
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A.  S.  R.  753,  on  wrongful  taking  and  unlawful  detention  as  essential  to  replevin 
or  claim  and  delivery. 

Criticized  in  Roberts  v.  Randel,  3  Sandf.  707,  5  How.  Pr.  327,  9  N.  Y.  Leg.  Obs. 
144,  holding  replevin  not  a  concurrent  remedy  in  all  cases  with  trespass  de  bonis 
a^ortatis, 
—  Trespass. 

Cited  in  Barrett  v.  Warren^  3  Hill,  348,  holding  that,  though  goods  have  been 
tortiously  taken,  a  bona  fide  purchaser  from  wrongdoer  is  not  answerable  to 
owner  in  trespass,  but  only  in  trover  or  replevin  in  the  detinet. 

Cited  in  note  in  19  A.  D.  536,  on  possession  to  maintain  trespass. 

Cited  in  reference  note  in  25  A.  D.  548,  on  sufficiency  of  constructive  possession 
of  absolute  owner  to  sustain  trespass. 
Admissibility  of  evidence  of  other  transactions. 

Cited  in  note  in  44  A.  R.  303,  on  admissibility  of  evidence  of  similar  crimes 
<:ommitted  by  prisoner. 

Cited  in  note  in  11  E.  R.  C.  241,  on  admissibility  of  facts  collateral  to  the  issue. 

Distinguished  in  People  v.  Hopson,  1  Denio,  574,  holding  evidence  of  similar 
offense  at  a  different  time,  inadmissible  in  criminal  action  for  assault  and  battery; 
Bullock  V.  State,  65  N.  J.  L.  557,  86  A.  S.  R.  668,  47  Atl.  62,  holding  that,  on 
cross-examination  of  one  accused  of  murder,  it  is  improper  to  ask  him  if  he  ever 
had  trouble  with  anyone  else;  Haddock  v.  Naughton,  74  Hun,  390,  26  N.  Y. 
Supp.  465,  holding  that  in  action  of  libel  for  charging  plaintiff  with  incest  with 
one  daughter,  evidence  of  plaintiff's  outrage  on  another  daughter  is  inadmissible. 
—To  show  fraud. 

Cited  in  Lansing  v.  RusseU,  13  Barb.  510;  Boyd  v.  Boyd,  164  N.  Y.  234,  58 
.  N.  E.  118,  31  N.  Y.  Civ.  Proc.  Rep.  248;  Minx  v.  Mitchell,  42  Kan.  688,  22  Pac. 
709;  Thompson  v.  Rose,  16  Conn.  71,  41  A.  D.  121, — on  admissibility  of  evi- 
dence of  similar  fraudulent  practices  about  the  same  time,  to  prove  the  que 
animo;  Bird  &  M.  Map  Co.  v.  Jotles,  27  Kan.  177;  White  v.  Benjamin,  3  Misc. 
490,  23  N.  Y.  Supp.  981 ;  Chishobn  v.  Eisenhuth,  69  App.  Div.  134,  74  N.  Y.  Supp. 
496;  Hersey  v.  Benedict,  15  Hun,  282;  Castle  v.  Bullard,  23  How.  172,  16  L.  ed. 
424, — holding  other  wrongful  acts  of  defendant  admissible  in  evidence  in  cases 
of  fraud  as  tending  to  show  the  intent  in  respect  to  the  matters  immediately 
involved  in  issue  on  trial;  Fait  &  S.  Co.  v.  Truxton,  1  Penn.  (Del.)  24,  39  Atl. 
457;  Tainter  v.  Hyneman,  6  Phila.  202,  24  Phila.  Leg.  Int.  52;  Naugatuck  Cutlery 
Co.  v.  Babcock,  22  Hun,  481;  Beuerlien  v.  O'Leary,  149  NT  Y.  33,  43  N.  E.  417; 
Hall  V.  Naylor,  18  N.  Y.  588,  75  A.  D.  269,— holding  that  where  question  is 
whether  a  vendee  of  goods  procured  the  sale  by  fraud,  evidence  is  admissible  of 
•other  purchases  by  him  at  about,  same  time  involving  similar  fraud;  Bishoff  v. 
Hartley,  9  W.  Va.  100,  holding  that,  on  issue  of  whether  a  sale  was  fraudulent, 
•evidence  of  attempt  to  make  a  fraudulent  sale  to  another  shortly  before  is  admis- 
sible, though  unknown  to  vendee  in  suit  at  bar;  Mayer  v.  People,  80  N.  Y.  364, 
holding  that,  in  criminal  action  for  obtaining  goods  by  false  pretenses,  evidence 
is  admissible  of  similar  representations  to  other  creditors  to  prove  intent  to 
defraud;  Gray  v.  St.  John,  35  111.  222,  holding  that  where  debtor  is  accused  of 
selling  goods  to  hinder  creditors,  proof  of  the  manner  in  which  he  recently 
obtained  them  from  his  creditors  is  admissible  as  well  as  manner  in  which  he 
-disposed  of  them;  State  v.  Myers,  82  Mo.  558,  52  A.  R.  3B9,  holding  that,  in 
prosecution  for  obtaining  property  by  fraud,  evidence  of  similar  acts  on  same 
^ay  and  in  same  town  is  admissible  to  show  intent;  McBeth  v.  Craddock,  28  Mo. 
Am.  Dec.  Vol.  V.— 80. 
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App.  380,  holding  false  representations  by  a  defendant,  subsequent  to  those  by 
which  he  obtained  property  fraudulently,  made  to  quiet  suspicion,  admissible  to 
prove  the  quo  animo;  French  v.  White,  5  Dner,  254,  holding  evidence  of  contem- 
poraneous frauds  on  others  of  same  character,  admissible  in  action  to  recover 
money  paid  defendant  on  loan  obtained  by  fraudulent  statements;  United  States 
V.  146,660  clapboards,  4  Cliff.  301,  Fed.  Cas.  No.  15,935,  holding  that,  in  cases  of 
false  valuation  of  goods  to  defraud  the  customs,  evidence  of  other  similar  fraudu- 
lent acts  admissible  to  show  intent;  Wright  v.  Stewart,  130  Fed.  905,  holding 
that,  in  civil  action  founded  on  conspiracy  to  defraud  by  means  of  a  fake  race,  evi- 
dence of  similar  acts  are  admissible  to  show  the  conspiracy;  Friend  v.  Hamill,  34 
Md.  298,  holding  motive  of  election  officers  in  rejecting  other  votes,  admissible  to 
show  animus  in  rejecting  that  of  plaintiff;  Wilkinson  v.  Dodd,  42  N.  J.  Eq.  234, 
7  Atl.  327,  holding  allegations  in  bill  to  charge  managers  of  a  savings  institution 
for  losses  from  illegal  loans,  not  impertinent  or  scandalous  which  recite  prior 
illegal  loans  not  resulting  in  loss;  Mutual  L.  Ins.  Co.  v.  Armstrong,  117  U.  S.  691» 
29  L.  ed.  997,  6  Sup.  Ct.  Rep.  877,  holding  that,  in  action  on  life  insurance  policy 
by  assignee  where  defense  is  that  policy  was  procured  to  defraud  the  company, 
evidence  that  plaintiff  took  out  other  policies  on  deceased's  life  in  other  companies 
about  same  time  is  admissible  to  prove  intent;  Miller  v.  Barber,  68  N.  Y.  558 
(affirming  4  Hun,  804),  holding  that,  in  action  for  damages  in  inducing  plaintiff 
to  purchase  worthless  property  by  false  representations  evidence  is  admissible  of 
similar  misrepresentations  to  others  about  same  time. 

Cited  in  reference  notes  in  41  A.  D.  128,  on  admissibility  of  evidence  of  other 
false  representations  to  show  quo  animo;  75  A.  D.  272,  on  admissibility  of  evi- 
dence of  distinct  fraudulent  purchases  when  purchase  is  claimed  to  have  been 
fraudulent;  28  A.  S.  R^  49,  on  admissibility  of  evidence  of  similar  acts  to  prove 
fraudulent  purchase;  33  A.  S.  R.  940,  on  admissibility  of  other  fraudulent  trans-  . 
actions  to  show  fraud  in  particular  case. 

Distinguished  in  Strong  v.  Place,  33  How.  Pr.  114,  4  Robt.  385,  holding  that, 
on  issue  of  whether  contract  was  obtained  by  misrepresentations,  evidence  of 
other  similar  contracts  not  shown  to  have  been  procured  by  fraud,  not  evidence 
that  contract  in  question  was  procured  by  misrepresentations;  Murfey  v.  Brace, 
23  Barb.  561,  holding  proof  that  one  about  purchasing  goods  made  false  repre- 
sentation regarding  his  credit  to  one  firm,  inadmissible  to  prove  that  he  made 
similar  representations  to  another  firm;  Burroughs  v.  Comegys,  17  111.  App.  653, 
holding  on  issue  whethei:  vendor  put  sand  in  oats  sold  in  April  to  one  man, 
evidence  that  he  put  sand  in  oats  sold  to  another  in  May,  inadmissible;  Van 
Kleeck  v.  LeRoy,  37  Barb.  544  (affirmed  in  4  Abb.  App.  Dec  479,  4  Abb.  Pr. 
N.  S.  433),  holding  that  sale  on  credit  cannot  be  avoided  because  of  false  state- 
ments by  vendee  as  to  his  credit  to  another  than  vendor,  not  intended  to  influence 
vendor;  Wheeler  &  W.  Mfg.  Co.  v.  Keeler,  65  Hun,  508,  20  N.  Y.  Supp.  388, 
holding  that,  in  action  to  recover  possession  of  goods  sold  to  vendee  because  of 
latter's  misrepresentations  as  to  his  credit,  evidence  of  similar  prior  misrepresen- 
tations to  a  bank  are  inadmissible  when  no  attempt  to  obtain  credit  from  the 
bank  was  shown ;  Stewart  v.  Potter,  37  How.  Pr.  68,  holding  hearsay  evidence  in- 
admissible to  prove  contemporaneous  acts  of  fraud  of  similar  character. 

37  AM.  DBC.  328,  PEOPIiE  t.  McIjEOD,  1  HILL,  377,  25  WEND.  48S. 
Right  to  discharge  on  habeas  corpus. 

Cited  in  Re  Lagrave,  45  How.  Pr.  401,  holdin^^  it  an  abuse  of  process  for  cred- 
itors to  procure  a  debtor's  extradition,  in  order  to  procure  his  arrest  on  dvil 
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warrants  when  he  returns,  which  is  ground  for  discharge  on  habeas  corpus  from 
imprisonment  on  the  civil  process. 

Cited  in  notes  in  61  A.  D.  95,  on  right  of  court  to  discharge  on  habeas  corpus 
prisoner  still  in  custody ;  100  A.  S.  R.  36^  on  defective  indictment  as  ground  for 
discharge  on  habeas  corpus  after  commitmeijt  and  before  triaL 
Bight  to  admission  to  ball  on  habeas  corpus. 

Cited  in  James  t.  Fulcrod,  2  Tex.  512,  55  A.  D.  743,  holding  refusal  of  court 
on  habeas  eorpus  to  admit  prisoner  to  bail  not  appealable. 
What  may  be  inquired  into  on  habeas  <*orpus. 

Cited  in  People  ex  rel.  Stetzer  v.  Rawson,  61  Barb.  619,  holding  that  jurisdic- 
tion of  ^mmitting  tribunal  may  be  inquired  into  on  habeas  corpus;  Wiles  v. 
Brown,  3  Barb.  37,  holding  that  formal  defects  in  process  cannot  be  corrected  by 
habeas  corpus;  People  v.  Cassels,  6  Hill,  164,  holding  that  judgment  or  decision 
of  court  or  officer  of  competent  jurisdiction  cannot  be  reviewed  on  habeas  corpus; 
Miskimmins  v.  Shaver  (Ex  parte  Miskimins)  8  Wyo.  392,  49  L.R.A.  831,  58  Pac. 
411  (dissenting  opinion),  on  right  of  court  on  habeas  corpus  to  revise  the  judg- 
ment of  the  committing  magistrate;  People  v.  Rulloff,  5  Park.  Crim.  Rep.  77; 
Re  Eickhoff,  11  N.  Y.  Leg.  Obs.  310;  Farmer  v.  Lewis;  92  Ind.  444,  47  A.  R. 
153, — holding  that  guilt  or  innocence  of  defendant  cannot  be  inquired  into  on 
writ  of  habeas  corpus;  People  ex  rel.  Pickard  v.  Chautauqua  Ck>unty,  11  N.  Y. 
Civ.  Proc.  Rep.  172,  holding  that  a  warrant  and  indictment  on  which  a  bench 
warrant  is  issued  may  be  inquired  into  on  habeas  corpus  to  determine  whether 
they  are  absolutely  void;  People  v.  Divine,  5  Park.  Crim.  Rep.  62,  21  How.  Pr. 
80,  holding  evidence  admissible  on  habeas  corpus  to  show  that  prisoner  was 
tried  before  two  justices,  instead  of  three  as  required  by  law,  and  as  was  stated 
in  the  return;  Re  Prime,  1  Barb.  340,  holding  that  on  habeas  corpus  court  will 
not  discharge  a  prisoner  if  warrant  is  prima  facie  regular  and  affidavit  on  which 
it  is  based  gives  at  least  colorable  jurisdiction;  Thomas  v.  Oossin,  5  Clark  (Pa.) 
328,  holding  that  a  Federal  court  cannot,  by  virtue  of  the  "force  bill"  of  1833, 
on  habeas  corpus  go  behind  the  return  to  the  writ. 

Cited  in  reference  notes  in  45  A.  D.  133,  on  power  of  court  to  go  behind  judg- 
ment on  habeas  corpus;  59  A.  D.  243,  on  what  questions  are  involved  in  habeas 
corpus  proceedings;  57  A.  S.  R.  807,  on  what  questions  may  be  considered  in 
habeas  corpus  proceedings. 

Cited  in  note  in  26  A.  D.  49,  on  errors  and  irregularities  reviewable  on  habeas 
corpus. 

Distinguished  in  Ex  parte  Bowen,  25  Fla.  214,  6  So.  65,  holding  mere  error  of 
court  of  competent  jurisdiction  in  course  of  trial,  not  correctable  by  habeas 
corpus  proceedings. 

Disapproved  in  People  v.  Martin,  7  N.  Y.  Leg.  Obs.  49,  1  Park.  Crim.  Rep.  187, 
2  Edm.  Sel.  Cas.  28,  holding  that  on  habeas  corpus,  on  a  commitment  before 
indictment,  the  court  may  go  back  of  the  examination  of  the  conmiitting  magis- 
trate. 
•»  Sufficiency  of  the  eridence. 

Cited  in  People  v.  Tompkins,  1  Park.  Crim.  Rep.  224;  People  ex  rel.  Bungart 
v.  Wells,  57  App.  Div.  140,  68  N.  Y.  Supp.  59, — holding  that  on  habeas  corpus 
eourt  will  examine  the  evidence  taken  before  the  magistrate  to  see  if  there 
was  sufficient  to  bind  prisoner  over  for  trial;  Bennao  v.  People,  4  Barb.  31,  hold- 
ing that  the  sufficiency  of  the  evidence  on  which  process  issued  cannot  be  inquired 
into  on  habeas  corpus;  Re  Miller,  1  Daly,  562,  holding  that  on  habeas  corpus  the 
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court  will  merely  examine  the  process  to  determine  whether  the  officer  issuins 
it  had  jurisdiction,  but  will  not  inquire  whether  he  acted  upon  sufficient  or  any 
evidence;  Twelve  Commitments  Cause,  19  Abb.  Pr.  394,  holding  habeas  corpus  not 
a  remedy  when  magistrate  commits  on  insufficient  evidence. 

Cited  in  reference  notes  in  43  A.  D,  116;  68  A.  D.  112,— on  evidence  as  to  guilt 
or  innocence  of  accused  on  habeas  corpus. 
—  Matters  as  to  pardon. 

Cited  in  Re  Edymoin,  8  How.  Pr.  478,  holding  that  a  pardon  may  be  alleged 
as  an  answer  to  a  return  on  habeas  •corpus ;  Knapp  v.  Thomas,  39  Ohio  St.  377, 
48  A.  R.  462,  holding  that  a  pardon  cannot  be  impeached  for  fraud  on  habeas  cor- 
pus proceedings;  Re  Greathouse,  4  Sawy.  487,  Fed.  Cas.  No.  5,741,  holding  that, 
in  habeas  corpus  proceedings,  court  may  inquire  into  facts  to  ascertaiif  whether 
pardon  has  been  granted. 
Sufficiency   of  warrants. 

Cited  in  Pratt  v.  Bogardus,  49  Barb.  89,  holding  that  a  warrant  will  protect 
an  officer  if  it  indicates  with  reasonable  certainty  the  crime  sought  to  be  charged ; 
People  ex  rel.  Jourdan  v.  Donohue,  84  N.  Y.  438,  holding  warrant  of  extradition 
sufficient  if  it  recites  the  prerequisites  to  its  issue  required  by  law;  People 
ex  rel.  Sherwin  v.  Mead,  64  How.  Pr.  41,  28  Hun,  227,  holding  bench  warrant 
sufficient  if  the  nature  of  the  offense  is  clearly  indicated  and  place  and  court 
where  indictment  is  pending. 
Powers  of  attorney  general  and  district  attorney. 

Cited  in  People  v.  Kramer,  33  Misc.  209,  68  N.  Y.  Supp.  383,  16  N.  Y.  Crim.  Rep. 
257,  holding  that  the  attorney  general  may  appoint  deputy  to  prosecute  offenses 
against  election  laws,  and  the  presence  of  such  deputy  in  grand-jury  room  does 
not  render  indictment  void. 
•»To  dismiss  prosecutions. 

Cited  in  People  v.  Kurminsky,  23  Misc.  504,  52  N.  Y.  Supp.  609,  holding  that 
a  district  attorney,  with  leave  of  court,  may  dismiss  an  indictment;  Rogers  v. 
Hill,  22  R.  I.  496,  48  Atl.  670,  holding  that  the  attorney  general  has  power  to 
enter  a  nolle  prosequi  in  criminal  cases  on  his  own  official  responsibility  without 
permission  of  court. 

Cited  in  reference  note  in  41  A.  D.  321,  on  nolle  prosequi. 

Cited  in  notes  in  35  L.R.A.  704,  as  to  when  and  where  power  of  public  prose- 
cutor to  dismiss  prosecution  is  absolute;  35  L.R.A.  705,  on  limitation  by  will 
of  court  of  power  of  public  prosecutor  to  dismiss  prosecution;  35  L.R.A.  708, 
on  court's  power  to  advise  but  not  to  compel  exercise  of  power  of  public  prose- 
cutor to  dismiss  prosecution. 
What  constitutes  war. 

Distinguished  in  Marks  v.  United  States,  161  U.  S.  297,  40  L.  ed.  706,  16  Sup. 
Ct.  Rep.  476,  holding  an  Indian  tribe  engaged  as  a  tribe  in  actual  hostilities 
with  the  United  States,  not  in  amity  with  the  United  States  within  meaning  of 
Indian  depredation  act,  though  there  is  no  declaration  of  war. 
Order  off  superiors  as  deffense  ffor  acts  done  during  war. 

Cited  in  Griffin  v.  Wilcox,  21  Ind.  370,  holding  deputy  provost  marshal  not  pro- 
tected by  the  order  of  his  superior  officer  from .  liability  for  arresting  a  saloon 
keeper  who  sold  liquor  to  soldiers  contrary  to  his  orders;  Hedges  v.  Price,  2  W. 
Va.  192,  94  A.  D.  507,  holding  Confederate  soldier  civilly  liable  in  trespass  for 
taking  property  under  orders  of  his  superiors. 
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Cited  in  reference  note  in  87  A.  D.  508,  as  to  whether  soldier  is  bound  to  obey 
his  sovereign  by  invading  peaceful  neighboring  nation. 

Cited  in  notes  in  106  A.  S.  R.  728,  on  coercion  of  soldier  by  commanding  officers 
as  a  defense  to  crime;  19  L.R.A.  358,  on  duress  as  an  excuse  for  crime;  67  L.R^ 
295,  296,  297,  on  homicide  in  discharge  of  military  duty. 
Presumption  of  continiiance  of  state  of  affairs. 

Cited  in  Butler  v.  Henry,  48  Ark.  651,  3  S.  W.  878,  holding  that  a  partnership, 
once  proved  to  exist,  is  presumed  to  continue  until  contrary  is  shown. 

Cited  in  note  in  50  A.  R.  303,  on  presumption  of  continuance  in  same  con- 
dition. 
liiabillty  of  aliens  or  nonresidents  for  crime. 

Cited  in  Harrington  v.  Missonri,  205  U.  S.  483,  51  L.  ed.  890,  27  Sup.  Ct.  Rep. 
682,  holding  that  aliens  are  subject  to  the  law  of  the  territory  where  the  crime 
is  committed;  State  v.  Chapin,  17  Ark.  561,  66  A.  D.  452,  holding  that  a  non- 
resident of  a  state,  who,  while  out  of  it,  conspired  with  residents  to  commit 
arson,  may  be  tried  in  the  state  though  forcibly  brought  therein  on  requisition; 
State  v.  Neighbaker,  184  Mo.  211,  83  S.  W.  523,  holding  that  in  the  absence 
treaties  to  contrary  an  alien  nfay  be  tried  by  information  instead  of  by  indict- 
ment. 
Presumption  of  malice  from  killing. 

Cited  in  People  v.  Conroy,  97  N.  Y.  62,  2  N-.  Y.  Crim.  Rep.  565,  on  presumption 
of  malice  from  fact  of  homicide;  Hannah  v.  Wells,  4  Or.  249  (dissenting  opinion), 
on  presumption  that  a  homicide  is  malicious;  State  v.  Brown,  12  Minn.  538, 
Gil.  448,  holding  killing,  when  proved,  presumed  to  be  malicious;  Com.  v.  York,  9 
Met.  93,  43  A.  D.  373,  holding  killing,  when  proved,  presumed  to  be  malicious  until 
defendant  proves  the  contrary ;  People  v.  Schryver,  42  N.  Y.  1,  1  A.  R.-  480,  1 
Cowen  Crim.  Rep.  188,  holding  that  when  homicide  is  proved,  defendant  must  prove 
justification  by  a  preponderance  of  the  evidence. 
Self-defense. 

Cited  in  De  Arman  v.  State,  77  Ala.  10,  holding  that  murder  cannot  be  com- 
mitted with  malice  and  premeditation  and  yet  in  self-defense;  Wiggins  v.  Utah, 
93  U.  S.  465,  23  L.  ed.  941,  holding  that  one  attacked  unjustly  by  another,  under 
circumstances  raising  reasonable  apprehensions  for  safety  of  his  life,  may  kill 
his  assailant,  though  the  appearances  were  deceptive;  State  v.  Cooper,  32  La. 
Ann.  1084,  holding  evidence  of  assault  on  defendant  by  deceased  the  day  prior 
to  the  killing,  inadmissible  to  show  self-defense;  Territory  v.  Gonzales,  UN. 
M.  301,  68  Pac.  926,  holding  that  one  accused  of  murder  cannot  avail  himself  o( 
claim  of  self-defense,  if  the  necessity  therefor  arose  from  his  own  wrongful  act; 
Hopkins  v.  United  States,  4  App.  D.  C.  430,  holding  one  killing  another  not  justi- 
fiable if  conflict  was  premeditated  by  defendant,  nor  unless  he  had  good  reason  to 
believe  he  was  in  imminent  peril  of  his  life;  Com.  v.  Crawford,  8  Phila.  490,  27 
Phila.  Leg.  Int.  414,  holding  it  justifiable  homicide  for  a  return  judge,  fulfilling 
the  duties  of  his  office,  to  kill  an  assailant,  who  attacked  him  with  a  dangerous 
missile,  after  he  had  retreated  to  the  wall  and  warned  his  assailant  to  desist; 
Lander  v.  State,  12  Tex.  462,  holding  homicide  justifiable  as  self-defense  only 
when  prisoner  was  in  danger  of  great  bodily  harm,  and  killed  in  a  bona  fide  effort 
to  save  himself  from  impending  danger;  Byrd  v.  Com.  89  Va.  536,  16  S.  E.  727; 
Stoneman  v.  Com.  25  Gratt.  887, — holding  bare  fear  that  a  man  intends  to  commit 
murder,  however  well  grounded,  unaccompanied  by  any  overt  act  indicating 
stich  intention  does  not  warrant  killing  by  way  of  prevention;  State  v.  Bradley^ 
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6  La.  Ann.  554,  holding  that  right  to  use  force  in  self-defense  does  not  arise 
while  apprehended  mischief  exists  in  machination  only;  Chase  v.  State,  46 
Miss.  683,  holding  on  admissibility  of  evidence  of  character  of  deceased  in  homi- 
cide case  on  issue  of  self-defense. 

Cited  in  reference  note  in  10  A.  S.  R.  294,  on  sufficiency  of  evidence  to  sustain 
plea  of  self-defense. 

Cited  in  notes  in  51  A.  D.  293,  as  to  when  homicide  is  deemed  justifiable  on 
ground  of  self-defense ;  45  L.R.A.  689,  on  self-defense  set  up  by  accused  who  began 
conflict;  74  A.  S.  R.  731,  on  right  of  one  provoking  difficulty  to  kill  in  self- 
defense;  45  L.R.A.  696,  on  what  amounts  to  provoking  or  bringing  on  difficulty 
or  producing  occasion  preventing  one's  relying  on  self-defense;  45  L.R.A.  707, 
on  effect  of  withdrawal  on  right  of  one  who  began  conflict  to  rely  on  self* 
defense. 
When  bail  will  be  granted. 

Cited  in  Ex  parte  Bryant,  34  Ala.  270,  holding  one  charged  with  murder, 
entitled, '  under  statutes  of  Alabama,  to  bail  as  matter  of  right,  unless  court 
is  satisfied  that  presumption  is  great  that  he  is  guilty  of  murder  in  first 
degree;  Street  v.  State,  43  Miss.  1,  holding  bail  gran  table  even  after  indict- 
ment for  murder,  and  court  may  hear  evidence  aliunde  the  indictment  as  to 
its  expediency;  People  v.  Van  Home,  8  Barb.  158,  holding  that  one  accused 
of  murder  may  be  bailed  when  two  grand  juries  indicted  for  manslaughter 
only  and  a  third  for  murder. 

Cited  in  reference  note  in  70  A.  S.  R.  742,  on  bail  of  one  charged  with  mur- 
der. 

Cited  in  note  in  81  A.  D.  87,  on  admission  to  bail  after  indictment  for  mur- 
der. 

Distinguished   in   Re   Losasso,    15   Colo.    163,   10   L.R.A.   847,   24   Pac.    1080, 
holding  that,  under   California   Constitution,   bail   should  be  allowed   for   cap- 
ital offenses,  even  after  indictment  if  ''proof  is  not  evident  or  the  presumption 
great." 
Proceedings  on  application  for  bail. 

Cited  in  Ex  parte  Finlen,  20  Nev.  141,  18  Pac.  827,  holding  that  court  may 
review  evidence  taken  before  grand  jury  to  determine  when  a  homicide  should 
be  bailed;  People  v.  Dixon,  3  Abb.  Pr.  396,  4  Park.  Crim.  Rep.  651,  holding  that, 
on  application  for  bail,  court  cannot  go  back  of  indictment  and  examine  min- 
utes of  examining  magistrate  to  see  whether  conviction  is  probable;  People 
V.  Tinder,  19  Cal.  539,  81  A.  D,  77,  holding  the  finding  of  indictment  by  grand 
jury  not  reviewable  on  application  for  bail  in  capital  cases;  People  v.  Beigler, 
3  Park.  Crim.  Rep.  316,  holding  that  before  indictment  court  in  a  homicide 
case  on  habeas  corpus  may  examine  the  testimony  taken  before  the  coroner 
to  determine  whether  prisoner  should  be  bailed;  State  v.  Merrick,  10  La.  Ann. 
424,  holding  that  after  indictment  for  capital  offense  merits  of  case  cannot  be 
inquired  into  on  habeas  corpus  brought  to  obtain  bail  except  under  extraordinary 
circumstances;  Robinson  v.  State,  23  Tex.  App.  129,  3  S.  W.  736  (dissenting 
opinion),  on  right  to  review  finding  of  grand  jury  on  application  for  bail  in 
capital  cases. 
Conflict  of  Jurisdiction  between  state  and  Federal  conrts. 

Cited  in  People  v.  Murray,  5  Park.  Crim.  Rep.  577,  holding  that  Congress 
has  no  power  to  confer  upon  the  United  States  courts  jurisdiction  to  try  in- 
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dictments  found  in  the  state  courts,  though  the  acts  complained  of  "were  done 
by  order  of  the  President  of  the  United  States. 

Cited  in  reference  note  in  67  A.  D.  395,  on  conflict  of  jurisdiction  between 
state  and  Federal  courts. 
Validity  of  statute  confirming  void  statute. 

Cited  in  Watson  v.  Stone,  40  Ala.  451,  91  A.  D.  484,  holding  that  a  state 
statute  contrary  to  the  United  States  Constitution  cannot  be  healed  by  a  con- 
firming statute. 

87  AM.  DEC.  866,  STAFFORD  T.  BACON,  1  HHili,  582. 

Talidity  of  accord  and  satisfaction,  or  of  composition  with  creditors. 

Cited  in  Dolsen  v.  Arnold,  10  How.  Pr.  528,  holding  an  accord  and  satisifac- 
tion  procured  by  misrepresentation  or  suppression  of  material  facts,  invalid; 
BaU  V.  McGeoch,  81  Wis.  160,  61  N.  W.  443;  Elfelt  v.  Snow,  2  Sawy.  94,  Fed. 
Cas.  No.  4,342, — ^holding  a  composition  deed  procured  by  misrepresentations, 
not  a  bar  to  an  action  on  original  indebtedness. 

Cited  in  reference  notes  in  45  A.  D.  146,  on  accord  and  satisfaction;  55  A. 
D.  403,  on  discharge  of  original  debt  by  effecting  compromise  and  giving  note 
of  third  person. 

Cited  in  note  in  20  L.R.A.  794,  on  accord  and  satisfaction  by  part  payment 
by  third  party. 

Cited  in  note  in  12  E.  R.  C.  327,  on  validity  of.  secret  preference  to  cred- 
itor. 

Distinguished  in  Lisbon  v.  Bath,  21  N.  H.  319,  holding  that  a  tax  collector 
cannot  receive  from  a  pauper  a  less  sum  than  the  whole  tax  due  in  satisfac-* 
tion  thereof;  Clement's  Appeal,  62  Conn.  464,  holding  that  a  father's  guaranty 
of  his  son's  note  for  balance  due  a  creditor  of  his  son,  in  pursuance  of  pre- 
vious agi  cement  to  do  so  if  creditor  would  sign  a  composition  agreement  with 
other  creditors  of  his  son,  is  against  public  policy  and  void. 
Consideration  for  promise. 

Distinguished  in  Zoebisch  v.  Von  Minden,  120  N.  Y.  406,  24  N.  E.  795  (revers- 
ing 47  Hun,  213),  holding  that,  in  absence  of  fraud  or  duress,  a  settlement  of 
a  disputed  claim  is  legal  consideration  for  a  promise. 
^To  pay  debt  which  has  been  released  generally. 

Cited  in  Shepard  v.  Rhodes,  7  R.  I.  470,  84  A.  D.  573;  Lewis  v.  Simons, 
1  Handy  (Ohio)  82, — ^holding  that  a  debt  voluntarily  and  fully  discharged 
will  not  be  revived  by  a  new  promise,  as  it  is  without  consideration;  Ingersoll 
V.  Martin,  58  Md.  67,  42  A.  R.  322,  holding  debtor's  promise  to  pay  balance  of  a 
debt  still  unpaid,  voluntarily  released  under  seal,  nudum  pactum;  Platts  v. 
Walrath,  Hill  &  D.  Supp.  59,  holding  a  personal  mortgage  given  by  a  maker 
of  a  note  as  security  therefor,  not  consideration  for  a  reduction  in  amount  of 
note;  but  aliier  if  sealed  mortgage  for  less  amount  were  given  as  a  substi- 
tute. 
•^To  pay  debt  discharged  in  bankruptcy. 

Cited  in  Re  Merriam,  44  Conn.  587,  Fed.  Cas.  No.  9,479,  holding  a  discharge 
in  bankruptcy  under  a  composition  between  bankrupt  and  his  creditors,  not  a 
voluntary  discharge;  hence  the  indebtedness  discharged  is  sufficient  considera- 
tion for  subsequent  promise  to  pay  it;  Taylor  v,  Skiles,  113  Tenn.  288,  81  S. 
W.  1258,  holding  a  subsequent  promise  by  bankrupt  to  pay  debt  included  in 
composition,  without  consideration. 


Digitized  by 


Googit 


i 


37  AM.  DEC]     .        NOTES  ON  AMERICAN  DECISIONS.  1272 

Cited  in  reference  notes  in  43  A..  D.  176;  48  A.  D.  692;  64  A.  D.  346,--on 
effect  of  promise  to  pay  debt  barred  by  bankruptcy;  66  A.  D.  739,  on  waiver  of 
defense  of  discharge  in  bankruptcy  by  debtor's  subsequent  promise  to  pay 
debt;  83  A.  D.  704,  on  binding  effect  of  debtor's  express  promise  to  pay  made 
after  discharge  in  bankruptcy. 
•»  To  pay  balance  of  debt  after  compromise  or  composition  with  creditors. 

Cited  iu  Montgomery  v.  Lampton,  3  Met.  (Ky.)  519;  Rasmussen  v.  State 
Nat.  Bank,  11  Colo.  301,  18  Pac.  28, — holding  that,  after  a  composition  of  an 
insolvent  debtor  with  all  his  creditors  is  carried  out,  the  unpaid  portion  of  a 
debt  is  not  sufficient  consideration  for  a  new  note;  Mason  v.  Campbell,  27  Minn. 
54,  6  N.  W.  405,  holding  acceptance  of  debtor's  note  due  in  six  months  at  12 
per -cent  with  sureties  for  one  half  amount  due,  a  good  accord  and  satisfaction, 
and  subsequent  promise  by  debtor  to  pay  balance  is  nudum  puctum;  Warren  v. 
Whitney,  24  Me.  561,  41  A.  D.  406,  holding  that  one  receiving  dividends  under  an 
assignment  for  benefit  of  creditors  cannot  recover  on  a  subsequent  promise  of  debt- 
or to  pay  balance,  as  it  is  nudum  pactum;  Trumball  v.  Tilton,  21  N.  H.  128,  hold- 
ing a  subsequent  promise  to  pay  a  debt  barred  by  statute  of  limitations  and  by  a 
composition  deed,  the  terms  of  which  debtor  has  not  lived  up  to,  valid  and  binding; 
Phelps  V.  Dennett,  57  Me.  491,  holding  that  where  a  debt  is  discharged  by  consent 
of  creditor,  for  less  than  its  amount,  a  subsequent  promise  to  pay  it  is  without 
consideration  and  void;  Evans  v.  Bell,  15  Lea,  669,  holding  that  where  a  cred- 
itor under  a  compromise  arranges  with  debtor  and  his  other  creditors  and  ac- 
cepts part  of  debt  in  satisfaction  of  whole,  a  subsequent  promise  by  debtor  to 
pay  balance  is  nudum  pactum;  Crans  v.  Hunter,  28  N.  Y.  389,  holding  that 
where  it  is  uncertain  whether  a  compromise  of  a  debt  cannot  be  set  aside  for  a 
misrepresentation,  notes  given  for  balance  as  compromise  are  valid. 

Cited  in  note  in  57  A.  R.  374,  on  composition  with  creditors  as  affected  by 
subsequent  giving  of  security  to  creditor  for  balance  of  debt. 

Distinguished  in  Taylor  v.  Hotchkiss,  81  App.  Div,  470,  80  N.  Y.  Supp.  1042. 
holding  that  where  debtors,  in  order  to  induce  a  voluntary  settlement  by  their 
creditors,  promise  to  consider  themselves  morally  bound  to  buy  back  certain 
securities,  a  promise  to  buy  them  back  made  after  the  compromise  is  not 
nudum  pactum. 
—  Moral  obligation. 

Cited  in  Cameron  v.  Fowler,  5  Hill,  306,  holding  a  moral  obligation  sufficient 
consideration  to  support  a  promise,  if  founded  on  a  prior  legal  or  equitable, 
claim;  Parsons  v.  Teller,  188  N.  Y.  318,  80  N.  E.  930,  holding  that  an  executory 
contract  based  on  mere  gratitude  and  affection  will  not  sustain  an  action; 
Van  Derveer  v.  Wright,  6  Barb.  547,  holding  that  after  guarantor  of  note  has 
been  discharged  by  holder *s  laches,  no  moral  obligation  to  pay  it  exists,  and 
an  express  promise  to  do  so  is  invalid;  Goulding  v.  Davidson,  26  N.  Y.  604, 
holding  that  promise  by  married  woman,  after  her  husband's  death,  to  pay  for 
goods  sold  her  while  carrying  on  trade  as  an  unmarried  woman  after  married 
women's  Acts  of  1848,  1849,  by  those  ignorant  of  her  coverture,  is  supported 
by  sufficient  consideration. 

Cited  in  reference  notes  in  84  A.  D.  578,  on  moral  obligation  as  consideration 
for  promipe;  79  A.  D.  457,  as  to  when  moral  consideration  will  support  contract; 
53  A.  D.  581,  as  to  when  moral  obligation  or  equitable  duty  is  sufficient  c(m- 
sideration  for  a  promise;  67  A.  D.  305,  on  sufficiency  of  moral  obligation  to  do 
an  act  to  support  an  agreement  to  do  it. 


Digitized  by 


Googit 


1273  NOTES  ON  AMERICAN  DECISIONS.  [306-372 

Cited  in  notes  in  39  A.  S.  R.  737,  on  moral  obligation  as  consideration  of 
promise  to  pay  after  debt  is  released;   53  L.R.A.  364,  on  moral  obligation  as 
consideration  for  new  promise  after  voluntary  discharge. 
Pleading  when  new  promise  Is  relied  on  to  raise  bar. 

Cited  in  Watkins  v.  Stevens,  4  Barb.  168,  holding  that,  in  case  of  debt  barred 
by  statute  of  limitations,  suit  may  be  maintained  on  the  original  promise,  and 
on  statute  being  pleaded  as  a  bar,  plaintiff  may  reply  generally  that  the  cause 
of  action  did  accrue  within  six  years  without  getting  forth  the  subsequent 
promise  specially;  Dusenbury  v.  Hoyt,  4  Jones  &  S.  94,  14  Abb.  Pr.  N.  S.  132, 
45  How.  Pr.  147,  holding  that  when  the  maker  of  a  note  is  discharged  in  bank- 
ruptcy, an  action  thereon  should  be  on  the  new  promise  which  should  be  set 
out  in  the  complaint. 

Cited  in  reference  note  in  62  A.  D.  782,  as  to  whether  old  debt  or  new  promise 
is  cause  of  action  in  case  of  revival  by  new  promise  of  debt  barred  by  limita- 
tions or  discharge  in  bankruptcy. 
EfTect  of  promise  to  or  by  stranger. 

Cited  in  Philips  v.  Peters,  21  Barb.  351 ;  Watkins  v.  Stevens,  4  Barb.  168,— 
holding  a  new  promise  to  pay  a  debt  barred  by  statute  of  limitations  valid 
though  made  to  a  stranger;  Wakeman  v.  Sherman,  9  N.  Y.  85,  holding  a 
promise  by  a  debtor,  not  made  to  the  creditor  nor  one  acting  for  him,  insuffi- 
cient to  revive  a  debt  barred  by  statute  of  limitations  and  an  insolvent's  dis- 
charge; Grinnell  v.  Cook,  3  Hill,  485..  38  A.  D.  663,  holding  a  sheriff's  promise 
to  a  receiptor  to  pay  for  keep  of  horse  seized  on  execution,  unavailable  to  inn- 
keeper having  a  lien  thereon;  Reid  v.  McNaughton,  15  Barb.  168,  holdinp^  that 
payment  of  interest  by  one  of  two  makers  of  a  joint  and  several  note,  before 
statute  of  limitations  has  attached,  will  take  case  out  of  statute  as  to  both 
makers. 
Payment  by  note  or  bill. 

Cited  in  reference  notes  m  38  A.  D.  764 ;  64  A.  D.  297,  on  payment  by  note 
or  bill. 
Right  to  take  advantage  of  objections  not  raised  below. 

Cited  in  Emerson  v.  Hogg,  2  Blatchf.  1,  Fed.  Cas.  No.  4,440,  holding  that 
appellant  cannot  take  advantage  on  appeal  of  objections  not  urged  below; 
Parsons  v.  Brown,  15  Barb.  590,  holding  judgment  not  reversible  for  failure 
of  judge  to  give  instructions  not  requested. 

57  AM.  DEC.  572,  WABDELL  ▼.  COOK,  2  HILIi,  47. 
Trespass  by  officer. 

Cited  in  Hartshorn  v.  Williams,  31  Ala.  149  (dissenting  opinion),  on  abuse 
of  legal  process  by  sheriff  selling  on  execution  as  trespass  ab  initio;  Bonnel  v. 
Dunn,  29  N.  J.  L.  435,  holding  that  a  seizure  by  an  officer  of  exempt  goods  does 
not  render  him  a  trespasser  ah  initio  by  his  failure  to  have  them  appraised. 

Cited  in  note  in  14  A.  D.  367,  on  acts  rendering  an  officer  a  trespasser. 
Judicial  sale  of  chattels  In  which  others  than  defendant  In  process  haTe 
interest^  Joint  property. 

Cited  in  M'Cain  v.  Hill,  3  Shannon,  Cas.  654,  holding  that  when  money  in  a 
bank  in  joint  name  of  husband  and  wife  and  belonging  partly  to  both  is  attached 
as  that  of  husband  alone,  officer  and  attachment  creditor  are  liable  to  wife  when 
deposit  was  lost  owing  to  failure  of  bank ;  Henderson  v.  Brennecke,  26  App.  Div. 
309,  49  N.  Y.  Supp.  681,  holding  that  sheriff  on  execution  ajrainst  one  joint  owner 
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may  take  possession  of  the  common  property,  and  the  other  joint  owner  cannot 
maintain  replevin;  Lawrence  v.  Bumham,  4  Nev.  361,  97  A.  D.  540;  Caldwell  v. 
Auger,  4  Minn.  217,  Gil.  166,  77  A.  D.  515, — holding  that  officer  levying  upon 
interest  of  one  part  owner  of  chattel  must  take  the  whole  chattel  into  hi 3 
custody,  though  he  can  sell  only  interest  of  d^endant  in  execution;  Rains  v. 
McNairy,  4  Humph.  356,  40  A.  D.  651;  Dinehart  v.  Wilson,  15  Barb.  595,— hold- 
ing sheriff  trespasser  ab  initio  who  sells  the  entire  property  on  execution  against 
one  joint  owner;  Fiero  v.  Betts,  2  Barb.  633,  holding  that,  on  sale  of  property 
owned  in  common  on  execution  against  one  cotenant  only  latter's  interest  passes, 
and  purchaser  and  the  other  cotenant  become  tenants  in  common ;  The  G.  Reusens, 
23  Fed.  403,  on  right  of  sheriff  selling  the  interest  of  one  joint  owner  of  a 
chattel  on  execution  to  deliver  the  whole  to  the  pitfchaser. 

Cited  in  reference  notes  in  52  A.  D.  77,  on  liability  of  .officer  selling  chattel 
under  process  against  one  cotenant  for  trespass  by  the  other;  50  A.  D.  804,  on 
right  of  officer  to  seize  common  chattel  on  attachment  against  one  cotenant. 
«  Partnership  property. 

Cited  in  Smith  v.  Orser,  43  Barb.  187,  holding  that  sheriff  on  attachment 
against  one  partner  may  take  manual  possession  of  firm  goods,  though  he  levies 
only  on  partner's  interest;  Lee  v.  Wilkins,  65  Tex.  295;  Randall  v.  Johnson.  13 
R.  I.  338;  Kaufman  v.  Schoeffel,  46  Hun,  571;  Read  v.  McLanahan,  15  Jones 
&  S.  275;  Berry  v.  Kelly,  4  Robt.  106;  Hergman  v.  Dettlebach,  11  How.  Pr.  46; 
Coll  V.  Hinton,  8  Abb.  Pr.  120;  Newhall  v.  Buckingham,  14  HI.  405,— holding  that, 
on  execution  against  one  partner,  the  sheriff  may  seize  partnership  goods  and 
sell  debtor  partner's  share  therein,  subject  to  partnership  creditor's  rights; 
Ryder  v.  Gilbert,  16  Hun,  163;  Sirrine  v.  Briggs,  31  Mich.  443,— holding  that 
sheriff  cannot  levy  on  specific  articles  of  partnership  stock  to  satisfy  execution 
against  one  partner,  but  can  only  levy  on  partner's  interest  on  whole  stock; 
Mabbett  v.  White,  12  N.  Y.  442  (dissenting  opinion) ;  Mobley  v.  Lonbat,  7  How. 
(Miss.)  318, — on  interest  which  can  be  sold  when  partnership  property  is  seized 
to  pay  debt  of  one  partner;  Smith  v.  Orser,  42  N.  Y.  132,  holding  it  the  duty 
of  an  officer,, in  attaching  the  interest  of  one  member  of  a  partnership,  to  tak^ 
into  his  possession  the  partnership  property;  Bates  ▼.  James,  3  Duer,  45; 
Michalover  v.  Moses,  19  App.  Piv.  343,  46  N.  Y.  Supp.  456;  Atkins  v.  Saxton. 
77  N.  Y.  195, — holding  a  sheriff  a  trespasser  who,  on  an  execution  against  one 
partner,  seizes  partnership  property  as  the  sole  property  of  the  execution  debtor; 
Ford  V.  Smith,  27  Wis.  261;  Walsh  v.  Adams,  3  Denio,  125;  Moore  v.  Pennell, 
62  Me.  162,  83  A.  D.  500, — ^holding  sheriff  selling  the  entire  property  in  partner- 
ship goods  on  execution  against  one  partner,  a  trespasser  ab  initio;  At  wood  v. 
Meredith,  37  Miss.  635,  holding  execution  levied  on  partnership  property  as  sole 
property  of  one  of  partners,  void. 

Cited  in  reference  note  in  37  A.  D.  374,  on  liability  of  sheriff  levying  on 
partnership  property  to  satisfy  partner's  debt. 

Cited  in  notes  in  37  A.  R.  241,  on  remedy  of  second  partner  where  firm  prop- 
erty is  sold  for  individual  debt  of  first;  57  A.  S.  R.  441,  on  restriction,  to  defend- 
ant's  interest,  of  levy  of  writ  against  one  partner  only;  46  L.R.A.  482,  on  sheriff 
taking  partnership  property  into  bis  possession  by  levy  for  debt  of  partner. 
—  Property  mortgaged  or  pledged  or  subject  to  other  liens. 

Cited  in  Woodside  v.  Adams,  40  N.  J.  L.  417,  holding  that  the  interest  of  a 
mortgagor  in  mortgaged  chattels  may  be  sold  in  execution  against  him;  Es^gles- 
ton  V.   Mundy,  4   Mich.  295,  holding  that  officer  cannot   levy  upon   mortgaged 
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personalty  on  execution  against  mortgagor  unless  mortgage  contains  an  express 
stipulation*  that  mortgagor  may  retain  possession  for  a  definite  time;  Hull  v. 
Camley,  11  N.  Y.  501,  1  Abb.  Pr.  158  (reversing  2  Duer,  99,  11  N.  Y.  Leg.  Obs. 
334),  holding  that  sheriff  may  seize  mortgaged  chattels  to  which  mortgagor  has 
right  of  possession  for  a  definite  time  and  sell  mortgagor's  interest;  and  is  not 
liable  though  he  sell  the  property  generally  without  recognizing  the  mortgage 
lien  and  deliver  possession  to  purchaser;  Stief  v.  Hart,  1  N.  Y.  20,  on  right  of 
sheriff  to  seize  pledged  goods  in  possession  of  pledgee  and  sell  pledgeor's  interest ; 
Frisbee  v.  Langworthy,  11  Wis.  376,  holding  sheriff  liable  who  seizes  mortgaged 
chattels  on  execution  against  mortgagor  without  recognizing  mortgagee's  rights; 
Lowe  V.  Wing,  56  Wis.  31,  13  N.  W.  892,  holding  a  second  mortgagee  of  a  chattel 
who  takes  from  possession  of  mortgagor  and  sells  it  without  regard  to  rights 
of  senior  mortgagor,  liable  to  him  for  conversion;  McCaslan  v.  Nance,  46  S.  C. 
568,  24  S.  E.  812,  holding  that  sheriff,  enforcing  an  agricultural  lien  against  a 
tenant,  may  seize  property  in  landlord's  possession  which  is  more  than  sufficient 
to  pay  his  rent  and  sell  subject  to  landlord's  lien,  and  purchaser  becomes  tenant 
in  common  with  landlord. 
Mutual  rights  of  cotenants. 

Cited  in  Hall  v.  Page,  4  Ga.  428,  48  A.  D.  235,  holding  that  trover  will  not  lie 
in  favor  of  a  tenant  in  common  against  cotenant,  except  when  cotenant  sells  the 
whole  property;  Hawley  v.  Keeler,  62  Barb.  231,  on  effect  of  sale  of  entire 
property  by  one  tenant  in  common. 

S7  AM.  DEC.  374,  UNITED  STATES  ▼.  WHITE,  2  HILL,  60. 
Running  of  statute  of  limitations  against  government. 

Cited  in  reference  notes  in  93  A.  D.  136,  on  effect  of  statute  of  limitations 
against  government;  52  A.  D.  486,  on  running  of  limitations  against  city  seek- 
ing to  recover  land  dedicated  to  public  use. 

Cited  in  notes  in  101  A.  S.  R.  151,  on  application  of  maxim,  Nullum  iempus 
occurrit  regi,  to  governmental  bodies  of  United  States;  101  A.  S.  R.  183,  on  right 
of  governmental  body  to  rely  on  maxim,  Nullum  tempus  odcurrit  regi  in  litiga- 
tion affecting  private  rights  ¥)r  ordinary  business  transactions ;  101  A.  S.  R.  186, 
on  application  of  maxim.  Nullum  tempus  occurrit  regi,  to  collection  of  debts  in 
general. 
«- Against  United  States. 

Cited  in  United  States  v.  Thompson,  98  U.  S.  486,  25  L.  ed.  194,  holding  that 
state  statute  of  limitations  cannot  bar  the  United  States. 

ated  in  reference  notes  in  65  A.  D.  152;  85  A.  D.  306;  4  A.  S.  R.  584,— on 
running  of  limitations  against  United  States. 

Criticized  in  United  States  v.  Nashville,  C.  &  St.  L.  R.  Co.  118  U.  S.  120,  30 
L.  ed.  81,  6  Sup.  Ct.  Rep.  1006,  holding  Federal  government  asserting  rights 
vested  in  it  as  soverign,  not  bound  by  any  statute  of  limitations,  unless  Congress 
manifests  its  intention  that  it  should  be  so  bound. 
•-Against  state. 

Cited  in  Calloway  v.  Cossart,  45  Ark.  81,  holding  that  when  a  state  aids  a 
bank  like  a  private  citizen,  as  to  such  transactions  it  devests  itself  of  its 
sovereignty,  and  statute  of  limitations  runs  against  it;  State  v.  School  Dist. 
No.  3,  34  Kan.  237,  8  Pac.  208,  holding  that  statute  of  limitations  will  not  run 
against  state  even  when  it  is  assignee  of  some  individual,  at  least  when  it  hai 
not  begun  to  run  at  time  of  assignment;  Atty.  Gen.  v.  Revere  Copper  Co.  152 
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Mass.  444,  9  L.RA.  510,  25  N.  E.  605,  holding  that  a  prescriptive  right  as  against 
state  to  lower  waters  of  great  pond,  acquired  under  statute  of  limitations,  will 
not  be  taken  away  by  repeal  of  statute;  People  v.  Livingston,  8  Barb.  253; 
People  V.  Van  Rensselaer,  8  Barb.  189, — holding  that,  as  against  the  people, 
defendant  in  ejectment  must  show  title  in  himself  or  a  continuous  possession  for 
forty  years. 

Cited  in  notes  in  44  A.  D.  135;  20  L.  ed.  U.  S.  535;  8  E.  R.  C.  180,— on  whether 
lapse  of  time  can  bar  right  of  state. 

Distinguished  in  Levasser  v.  Washburn,  11  Gratt.  572,  holding  that  time  doea 
not  run  against  the  commonwealth. 
Effect  of  demurrer  when  some  counts  are  good  and  some  bad. 

Cited  in  Gill  v.  Stebbins,  2  Paine,  417,  Fed.  Cas.  No.  5,431,  to  the  point  that» 
though  defendant's  plea  be  defective  on  demurrer,  he  may  still  recover  if  count 
to  which  plea  relates  is  bad  in  substance. 

Cited  in  reference  notes  in  43  A.  D.  694,  on  effect  of  demurrer  to  declaration 
containing  several  counts  some  of  which  are  good;  81  A.  D.  509,  on  necessity  for 
overruling  demurrer  to  declaration  if  one  count  is  good;   38  A.  S.  R.  535,  on 
effect  of  demurrer  to  whole  pleading  when  one  count  good. 
Negotiable  Instruments. 

Cited  in  reference  note  in  41  A.  D.  465,  on  what  is  a  negotiable  instrument  and 
essential  elements  thereof. 

Cited  in  notes  in  64  A.  D.  157,  on  degree  of  certainty  required  in  designating 
payee;  12  L.R.A.  846,  on  presumptions  as  to  consideration  for  negotiable  paper. 

—  What  Instruments  are  negotiable. 

Cited  in  Prewitt  v.  Chapman,  6  Ala.  86,  holding  that  instruments  in  all  re- 
spects like  bills  of  exchange,  except  that  payee  is  not  named  but  instruments 
are  made  payable  at  a  certain  house,  are  non- negotiable,  and  third  person  cannot 
bring  suit  thereon  as  bearer;  Evertson  v.  National  Bank,  66  N.  Y.  I'l,  23  A.  R, 
9,  holding  interest  coupons  to  railroad  bonds,  payable  to  bearer  at  a  specified 
time  an^  place,  negotiable;  Dutton  v.  Merchants'  Nat.  Bank,  16  Phila.  94,  40 
Phila.  Leg.  Int.  110,  12  W.  N.  C.  549,  holding  a  clearing  house  duebill  negotiable; 
Woods  V.  Ridley,  11  Humph.  194,  holding  a  single  Uill  made  by  several  obligors 
and  payable  tx>  order  of  one  of  them,  negotiable  and  valid  in  hands  of  an  indorsee 
against  the  other  joint  obligors;  Huyck  v.  Meador,  24  Ark  191,  holding  a  written 
acknowledgment  of  indebtedness  \o  plaintiff,  without  containing  promise  to 
pay,  or  time  of  payment,  properly  described  in  declaration  as  promissory  note 
and  due  immediately. 

Distinguished  in  Hosford  v.  Stone,  6  Neb.  378,  holding  a  note  otherwise  non- 
negotiable,  not  rendered  negotiable  by  addition  of  words,  ^'negotiable  and  payable 
without  defalcation  or  discount;"  Raymond  v.  Middleton,  29  Pa.  529,  holding 
that  note  otherwise  non-negotiable,  not  rendered  negotiable  by  addition  of  words, 
"payable  and  negotiable  without  defalcation  at  the  Kensington  Bank,"  except 
in  first  instance  at  designated  place. 

—  How  negotiated. 

Cited  in  Freund  v.  Importers'  &  T.  Nat.  Bank,  76  N.  Y.  352,  holding  that  a 
check  payable  to  order  may  be  transferred  by  payee  by  parol,  with  manual  de- 
livery, without  indorsement.. 

—  licavlng  payee's  name  blank. 

Cited  in  Rich  v.  Starbuck,  51  Ind.  87,  holding  that  wheh  name  of  payee  of  note 
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18  left  blank,  holder  has  implied  authority  to  insert  his  own  name  and  sue  there- 
on in  his  own  name. 

Cited  in  reference  notes  in  64  A.  D.  156,  on  necessity  of  naming  payee  in 
promissory  note;  67  A.  D.  582,  on  right  of  bona  fide  holder  to  fill  up  note  having 
payee's  name  in  blank. 
~  Who  may  bring  action  on. 

Distinguished  in  White  v.  Low,  7  Barb.  204,  holding  that  indorsee  of  non- 
negotiable  note  may  maintain  legal  action  against  indorsers  under  the  Code  as 
assignee  against  maker;  Seay  v.  Bank  of  Tennessee,  3  Sneed,  558,  67  A.  D.  579, 
holding  that  bona  fide  holder  of  promissory  note  which  has  no  payee  named 
therein  can  at  any  time,  even  at  trial,  insert  his  own  name  as  payee;  but  if 
this  be  neglected  it  is  fatal  ofi  objection  being  made  by  special  plea  or  demur- 
rer. 

Right  of  United  States  to  sue. 

Cited  in  United  States  v.  Graff,  67  Barb.  304,  holding  that  the  United  States 
as  a  body  politic  can  maintain  an  action  in  a  state  court  to  recover  unpaid 
duties. 

S7  AM.  DEC.  379,  IjEDYABD  ▼.  BUTLER,  9  PAIGE,  1S2.* 
Who  protected  by  recording  jicts. 

Cited  in  Merritt  ▼.  Northern  R.  Co.  12  Barb.  606,  holding  staking  out  location 
of  railroad  and  setting  posts  for  fences  not  such  possession  as  gives  constructive 
notice  to  purchaser  of  land  that  company  had  a  grant  of  right  of  way;  Fort 
▼.  Burch,  6  Barb.  60,  holding  that  when  changes  are  made  in  recording  acts,  the 
act  in  force  at  time  of  recording  governs  priority;  Moroney's  Appeal,  24  Pa. 
372,  holding  mortgage,  immediately  recorded,  to  secure  future  advances  to  erect 
a  house  on  the  land,  valid  as  to  all  moneys  advanced  from  date  of  record,  tliough 
mortgagor  failed  to  apply  the  money  to  pay  laborers  who  filed  liens;  Bell  v. 
Twilight,  18  N.  H.  169,  45  A.  D.  367,  holding  that  purchaser  for  value,  without 
notice  of  a  prior  unregistered  conveyance,  may  make  valid  conveyance  to  one 
who  has  such  notice;  Fair  v.  Howard,  6  Nev.  304,  as  to  who  is  a  purchaser  within 
meaning  of  recording  acts  and  statute  27  Eliz.;  Bailey  v.  Galpin,  40  Minn.  310, 
41  N.  W.  1054,  holding  recording  of  prior  defective  deed  not  constructive  notice 
to  subsequent  purchaser;  Warner  v.  Blakeman,  36  Barb.  601,  on  effect  of  record- 
ing acts  on  priority  of  conveyances;  Hoyt  v.  Shelden,  3  Bosw.  267,  holding  bona 
fide  purchaser  for  value  of  goods  of  insolvent  corporation  before  its  suspended 
business,  protected. 

Cited  in  note  in  13  L.R.A.  238,  on  result  of  failure  to  record  conveyance. 

—  Purchasers  from  fraudulent  grantees. 

Cited  in  Juliand  v.  Rathbone,  39  Barb.  97,  on  rights  of  bona  fide  purchaser  ot 
land  from  fraudulent  assignee;  Ashland  Sav.  Bank  v.  Mead,  63  N.  H.  436«  holding 
that  a  general  attachment  of  all  debtor's  real  estate  in  a  town  does  not  hold  land 
fraudulently  conveyed  by  debtor  by  a  deed  recorded  before  attachment  and  con- 
veyed by  fraudulent  grantee  after  attachment  to  innocent  purchaser  for  value; 
Economy  Sav.  Bank  v.  Gordon,  90  Md.  486,  48  L.R.A.  63,  45  Atl.  176,  holding 
that  a  bona  fide  purchaser  for  value  and  without  notice  of  a  mortgage  given 
without  consideration,  and  unaccompanied  by  any  negotiable  obligation,  holds  it 
as  a  valid  encumbrance  as  against  mortgagor's  creditors:  Thames  v.  Rpinbert, 
63  Ala.  561,  holding  bona  fide  purchaser  from  fraudulent  grantee  protected  if 
purchase  is  made  before  creditors  acquire  a  specific  lien  on  the  propertj'   pur- 
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chased,  though  there  may  be  the  general  lien  of  an  execution;  Fallass  v.  Pierce, 
30  Wis.  443,  holding  the  protection  of  recording  act  not  confined  to  subsequent 
purchaser  immediately  from  the  same  grantor,  but  applies  to  one  taking  from  him 
through  mesne  conveyances,  and  protects  him  if  his  chain  of  title  is  first  on 
record,  though  intermediate  grantees  are  chargeable  with  bad  faith;  Colquitt  v. 
Thomas,  8  Ga.  258,  holding  purchaser  without  notice  from  fraudulent  grantee, 
and  purchaser  with  notice  from  innocent  grantee,  protected  by  proviso  to  13 
Elizabeth;  Simms  v.  Morse,  4  Hughes,  579,  2  Fed.  325,  holding  that  bona  fide 
purchaser  from  wife,  of  property  conveyed  to  her,  in  fraud  of  her  husband's 
creditors,  takes  good  title. 

Cited  in  reference  note  in  83  A.  D.  122,  on  priorities  between  purchasers  from 
fraudulent  grantee. 
—  Mortgagees. 

Cited  in  Haynsworth  v.  Bischoff,  6  S.  C.  169,  holding  a  mortgagee  of  land  a 
purchaser  within  rule  protecting  purchaser  for  value  without  notice;  Webb  v. 
Roff,  9  Ohio  St.  430,  holding  that  a  mortgage  is  a  conveyance  within  meaning 
of  statute  regarding  conveyances  in  fraud  of  creditors;  Lavalette  v.  Thompson, 
13  N.  J.  Eq.  274,  holding  a  mortgagee  a  purchaser  of  mortgaged  premises  within 
intent  of  stati^te  of  frauds;  Broward  v.  Hoeg,  15  Fla.  370,  holding  that  mort- 
gagees are  considered  purchasers  to  the  extent  of  their  advances  and  entitled  to 
protection  from  secret  equities;  Weinberg  v.  Kempe,  16  W.  Va.  829,  holding  a 
deed  of  trust  creditor  and  a  mortgagee  purchasers  within  meaning  of  recording 
statutes;  West  Troy  Nat.  Bank  v.  Levy,  127  N.  Y.  549,  28  N.  E.  592,  holding  that 
a  mortgage  in  a  qualified  sense  is  a  conveyance,  which  if  forged  constitutes  a 
cloud  on  the  title  which  the  court  will  cancel;  Sedgwick  v.  Place,  12  Blatchf.  163, 
Fed.  Cas.  No.  12,621,  holding  that  bona  fide  mortgagee  of  fraudulent  grantee  of 
property  conveyed  in  fraud  of  grantor's  creditors  takes  good  title  as  against 
such  creditors;  Murphy  v.  Briggs,  89  N.  Y.  446,  holding  that  where  debtor  conveys 
land  in  fraud  of  creditors  and  his  grantee  at  his  request  gives  a  mortgage  to 
secure  a  debt  existing  prior  to  the  conveyance  to  a  creditor  ignorant  of  its 
fraudulent  character,  the  latter  is  protected  as  purchaser  in  good  faith  for  valu- 
able consideration;  Brooks  v.  Wilson,  53  Hun,  173,  6  N.  Y.  Supp.  116,  holding 
that  where  debtor  conveys  land  in  fraud  of  creditors  and  his  grantee  at  his 
request  gives  a  mortgage  to  secure  grantor's  pre-existing  debt,  the  mortgagee 
is  protected  as  bona  fide  purchaser;  Merry  v.  Wilcox,  92  Hun,  210,  36  N.  Y. 
Supp.  1050,  holding  that  where  a  debtor  gives  a  mortgage  to  secure  a  past 
indebtedness,  not  recorded  nor  possession  taken  thereunder  until  a  judgment 
is  rendered  against  the  debtor,  and  then  sells  to  bona  fide  purchaser,  the  latter 
takes  good  title  as  against  receiver  of  debtor's  property;  Fort  v.  Burch,  6  Denio, 
187,  holding  that  if  a  junior  mortgagee  with  notice  of  prior  mortgage  assign 
to  one  without  notice,  the  assignee  is  entitled  to  the  preference  if  he  records 
his  assignment  before  the  prior  mortgage  is  recorded. 
Rights  of  bona  fide  purchaser  of  fraudulent  mortgage. 

Cited  in  Economy  Sav.  Bank  v.  Gordon,  90  Md.  486,  48  L.R.A.  63,  45  Atl.  176, 
holding  bona  fide  purchaser  of  mortgage  given  without  any  consideration  holds 
it  as  a  valid  encumbrance  as  against  creditors  of  mortgagor. 

57  AM.  DEC.  381,  SHUFELT  ▼.  SHUFELT,  9  PAIGE,   157. 

Estoppel  to  dispute  judgment  consented  to. 

Cited  in  Kelly  v.  Milan,  21  Fed.  842,  holding  that  a  town  having  no  authority 
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to  issue  certain  bonds  cannot  estop  themselves  from  thereajfter  setting  up  their 
invalidity,  by  stipulating,  in  a  suit  brought  by  certain  taxpayers  and  the  mayor 
and  council  to  enjoin  the  original  holders  from  negotiating  the  bonds,  that  the 
court  should  declare  the  bonds  valid;  Bell  v.  Fergus,  65  Ark.  636,  18  S.  W.  931, 
holding  defense  of  usury  waived  by  consent  to  judgment. 
Who  may  dispute  valfdity  of  transactions  between  others. 

Cited  in  Merritt  ▼.  Millard,  4  Keyes,  208,  3  Abb.  App.  Dec.  291,  holding  the 
illegality  of  a  contract  between  A  and  B,  not  available  to  C  in  an  action  by  B 
to  recover  money  delivered  by  A  to  C  for  B*s  use  in  pursuance  of  the  illegal 
contract;  Carpenter  v.  Osborn,  102  N.  Y.  562,  7  N.  E.  823,  holding  that  fraudu- 
lent grantees  of  one  a^inst  whom  a  judgment  has  been  rendered  after  litigation 
cannot  contest  its  validity;  Hogg  v.  Link,  90  Md.  346,  holding  that  a  grantee  of 
land  with  full  warranties,  having  constructive  notice  of  a  judgment  lien  thereon, 
cannot  attack  a  sheriff's  deed  on  the  ground  that  the  judgment  was  in  fraud  of 
his  grantor. 

Cited  in  reference  note  in  42  A.  D.  148,  on  collateral  attack  on  judgment. 

Cited^  in  notes  in  54  A.  S.  R.  252,  as  to  parties  who  may  obtain  equitable  relief 
against  judgment,  decree,  or  other  judicial  determination;  5  L.R.A.  278,  on  estop- 
pel by  recitals  in  deed;  16  L.R.A.  813,  on  assignment  of  right  to  set  aside 
judgment;  64  L.R.A.  761,  on  who  may  sue  or  take  other  proceedings  to  set 
aside  judgments  on  confession  against  other  parties;  54  L.R.A.  766,  on  applica- 
tion by  party  claiming  property  affected  to  have  judgment  against  another  set 
aside. 
^  On  .ground  of  usury. 

Cited  in  Brown  v.  Hall,  5  Lans.  177,  on  right  of  stranger  to  transaction  to 
avoid  a  usurious  contract;  Austin  v.  Fuller,  12  Barb.  360,  holding  that  sureties 
of  debtor  on  a  note  may  interpose  the  defense  of  usury;  Snyder  v.  Middle  States 
Loan,  Bldg.  &  Constr.  Co.  52  W.  Va.  055,  44  S.  E.  250,  holding  that  trustee  in 
deed  of  trust  given  by  a  debtor  for  the  benefit  of  his  creditors  cannot  interpose 
defense  of  usury,  since  that  is  personal  to  the  debtor  while  he  lives;  Murray 
V.  Judson,  9  N.  Y.  73,  57  A.  D.  516,  holding  that  a  junior  judgment  creditor 
cannot  question  validity  of  prior  judgment  on  the  ground  of  usury;  O'Brien  v. 
Ferguson,  37  Hun,  368,  holding  that  usury,  when  waived  by  the  debtor,  cannot  be 
urged  as  a  defense  by  others. 

Cited  in  notes  in  10  L.R.A.  459,  on  usury  as  defense;  31  L.R.A.  762,  on  injunc 
tions  against  judgments  for  usury. 
Wlio  may  dispute  validity  of  mortgage  or  Hen. 

Cited  in  Wells  v.  Chapman,  4  Sandf.  Ch.  312;  Valentine  ▼.  Fish,  45  HI.  462; 
American  Waterworks  Co.  v.  Farmers*  Loan  &  T.  Co.  20  C.  C.  A.  133,  36  U.  S. 
App.  663,  73  Fed.  956, — holding  grantee  accepting  a  conveyance  made  subject  to 
a  mortgage  thereby  estopped  to  dispute  validity  of  mortgage;  Bennett  v.  Bates, 
94  N.  Y.  354,  holding  that  a  grantee  of  land  buying  subject  to  a  mortgage,  and 
assuming  to  pay  the  same,  cannot  dispute  its  validity,  since  his  grantor  withheld 
from  him  that  right;  Farmers'  Loan  &  T.  Co.  v.  Renn  Plate-Glass  Co.  56  L.R.A. 
710,  43  C.  C.  A.  114,  103  Fed.  132,  on  right  of  one  purchasing  land  subject  to  a 
mortgage  to  dispute  validity  of  mortgage. 

Distinguished  in  Hackensack  Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548,  holding 
purchaser  at  a  receiver's  sale,  whose  conditions  of  sale  sUie  ihat  the  property 
will  be  sold  "subject  to  all  legal  liens  and  enciunbrances"  not  estopped  to  con- 
test the  validity  of  prior  mortgage  on  the  property;  Hartley  v.  Patham,  2  Abb. 
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App.  Dec.  333,  1  Keyes,  222,  holding  a  grantee  who  takes  a  deed  expressed  to  be 
subject  to  a  mortgage  not  estopped  thereby  from  showing  that  a  part  of  the 
mortgage  has  been  paid. 
—  On  ground  of  usury. 

Cited  in  Dickson  v.  Vail,  2  Gin.  Sup.  Ct.  Rep.  103;  Schermerhom  v.  American 
L.  Ins.  &  T.  Co.  14  Barb.  131;  Morris  v.  Floyd,  5  Barb.  130;  Root  v.  Wright, 
21  Hun,  344;  Cleaver  v.  Burcky,  17  111.  App.  92;  Henderson  v.  Bellew,  45  IIL 
322;  People's  Sav.  Bank  &  Bldg.  Asso.  v.  Collins,  27  Conn.  142,— holding  that 
one  purchasing  mere  equity  of  redemption  cannot  question  the  validity  of  the 
mortgage  on  the  ground  of  usury;  Shankland  v.  Nelson,  1  Tenn.  Ch.  459; 
Cramer  v.  Lepper,  26  Ohio  St.  59,  20  A.  R.  756, — ^holding' that 'purchaser  of  land 
subject  to  a  mortgage,  and  who  as  part  of  consideration  agrees  to  pay  same 
cannot  defend  against  mortgage  on  the  ground  of  usury;  Murray  v.  Barney,  34 
Barb.  336,  holding  that  a  purchaser  of  land,  who  takes  it  subject  to  a 
usurious  security,  cannot  defend  against  it;  Hartley  v.  Harrison,  24  N.  Y.  170, 
holding  that  where  land  is  conveyed  subject  to  a  usurious  mortgage,  which 
grantee  assumes  to  pay,  the  mortgagee  acquires  a  right  to  have  land  appropriated 
for  that  purpose  which  cannot  be  devested  without  his  consent;  Hardin  v. 
Hyde,  40  Barb.  435  (dissenting  opinion),  on  right  of  purchaser  of  land  subject 
to  a  mortgage  to  set  up  usury  as  defense;  Harper  v.  Middle  States  Loan,  Bldg. 
&  Constr.  Co.  55  W.  Va.  149,  46  S.  E.  817,  2  A.  &  £.  Ann.  Gas.  42,  holding  that 
purchaser  of  realty  charged  with  a  usurious  debt  cannot  defend  against  the  usury 
unless  the  debtor  unites  in  the  defense  or  his  acquiescence  appears  in  the  record; 
Newman  v.  Kershaw,  10  Wis.  333,  holding  that  purchaser  of  land  with  .knowl- 
edge of  usurious  character  of  a  mortgage  thereon,  and  who  paid  his  grantor  more 
in  reliance  upon  being  able  to  defeat  it,  may  set  up  defense  of  usury;  Williams 
V.  Birch,  2  N.  Y.  Transp.  App.  133;  Williams  v.  Tilt,  36  N.  Y.  319,— holding 
a  usurious  agreement  unassailable  by  one  not  a  party  thereto,  nor  claiming 
under  the  party  injuriously  affected  by  it;  Clark  v.  Spencer,  14  Kan.  398,  19 
A.  R.  961,  as  to  who  may  set  up  defense  that  a  mortgage  is  tainted  with  usury; 
Knickerbocker  L.  Ins.  Co.  \,  Nelson,  78  N.  Y.  137,  7  Abb.  N.  C.  170,  holding 
that  a  mortgagor  who  sells  land  to  those  making  no  personal  covenant  to  pay 
the  mortgage,  and  then  buys  it  back,  may  set  up  defense  of  usury  in  the  mort- 
gage; Maher  v.  Lanfrom,  86  111.  513,  holding  that  a  purchaser  of  mortgaged  prop 
erty  without  notice  of  the  mortgage  may  set  up  the  usuriousneas  of  the  mort- 
gage; Lillienthal  v.  Champion,  58  Ga.  158,  holding  purchaser  of  mortgaged  prop- 
erty, who  bought  and  paid  for  the  whole  title,  not  the  equity  merely,  may  plead 
usury  which  mortgagor  neglected  to  plead  when  mortgage  was  being  foreclosed; 
Berdan  v.  Sedgwick,  40  Barb.  359,  holding  that  one  acquiring  the  whole 
estate  and  not  the  equity  of  redemption  merely  may  set  up  usury  as  defense 
to  the  mortgage;  Brooks  v.  Avery,  4  N.  Y.  225,  holding  that  a  purchaser  from 
mortgagor  of  the  mortgaged  premises  generally,  and  not  of  the  equity  simply, 
may  set  up  the  defense  of  usury  against  the  mortgage;  Yardley  v.  New  York 
Guaranty  &  Indemnity  Co.  1  Flipp.  551,  Fed.  Cas.  No.  18,125,  holding  that,  in 
equity,  affirmative  relief  against  usurious  loan  will  be  granted  only  on  condition 
that  plaintiff  pay  defendant  the  money  advanced  or  allow  a  decree  tlierefor; 
Green  v.  Morse,  4  Barb.  332,  holding  that  a  court  of  equity  in  directing  trustees 
under  an  assignment  for  benefit  of  creditors,  will  order  them  to  deduct  a 
usurious  premium  from  a  note  directed  by  assignor  to  be  paid;  Brolasky  v. 
Miller,  9  N.  J.  Eq.  807,  holding  that  the  defense  of  usury  in  a  mortgage  miy 
be   &et   up  by   any   one   claiming   under   mortgagor  and   in   privity   with   him; 
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8oott  ▼.  WilUams,  100  Ga.  540,  68  A.  S.  R.  340,  28  S.  E.  243,  holding  that  when 
a  mortgagor  cannot  question  a  mortgage  on  the  ground  of  usury,  his  personal 
representative  cannot;  Strong  v.  Strickland,  32  Barb.  284,  holding  that,  although 
a  mortgagor  has  parted  with  the  fee  of  mortgaged  premises  by  assignment  for 
benefit  of  creditors,  yet  he  may  maintain  action  to  cancel  the  mortgage  on  the 
ground  of  usury;  Union  Nat.  Bank  v.  International  Bank,  123  111.  610,  14  N.  E. 
850,  holding  that  a  second  mortgagee  cannot  set  up  that  the  first  mortgage  is 
tainted  with  usury;  Union  Dime  Sav.  Inst.  v.  Wilmot,  94  N.  Y.  221,  46  A.  R.  137, 
holding  that  a  subsequent  lien  holder  has  no  better  right  to  interpose  the 
defense  of  usury  to  a  prior  lien  than  the  owner  or  borrower  when  the  lien 
was  created;  Bullard  v.  Raynor,  30  N.  Y.  197,  holding  usury  a  defense  personal 
to  borrower  the  right  to  allege  which  is  nontransferable,  and  of  which  third 
person  can  avail  himself  only  to  protect  his  title  when  he  has  purchased  prop- 
erty charged  with  a  usurious  encumbrance;  Bullard  v.  Raynor,  30  N.  Y.  197, 
holding  usury  a  defense  personal  to  borrower  the  right  to  allege  which  is  non* 
transferable,  and  of  which  third  person  can  avail  himself  only  by  purchasing 
property  charged  with  usurious  encumbrance  to  protect  his  title. 

Cited  in  reference  note  in  20  A.  R.  758,  on  right  of  purchaser  of  premises 
subject  to  mortgage  to  plead  usury  as  defense. 

Cited  in  note  in  78  A.  D.  87,  on  usury  as  defense  by  grantee  to  mortgage 
assumed  by  hinL 
Judgment  at  law  on  mortgage  debt. 

Cited  in  Bing  v.  Morse,  51  Neb.  842,  71  N.  W.  712;  Dennis  v.  Hemingway, 
Walk.  Ch.  (Mich.)  387, — ^holding  that  mortgage  cannot  be  foreclosed,  if  any 
judgment  at  law  has  been  recovered  for  the  money  lent,  until  sheriff  returns 
execution  unsatisfied,  and  that  there  is  no  property  save  the  mortgaged  premises; 
Oreenwich  Bank  v.  Loomis,*  2  Sandf.  Ch.  70,  holding  that  a  judgment  on  a 
debt  secured  by  mortgage  cannot  be  enforced  against  the  mortgaged  premises. 

Cited  in  note  in  73  A.  S.  R.  562,  on  right  of  person  whose  debt  is  secured  by 
trust  deed  or  other  lien  to  maintain  action  at  law  to  recover  judgment  on  the 
debt. 

97  AM.  DEC.  388,  MORRIS  CANAIi  CO.  ▼.  EMBfETT,  0  PAIGE,  108. 
Effect  of  Tariance  tn  estimate  of  quantity  sold. 

Cited  in  Cram  v.  Union  Bank,  42  Barb.  426,  holding  that  a  sale  by  one  part- 
ner of  all  his  interest  in  the  property  and  effects  of  the  firm  to  another  will 
<;arry  a  deposit  in  a  bank  to  the  credit  of  the  firm,  though  unknown  to  them, 
and  though  inventory  was  taken  not  showing  it. 
'^On  sale  of  land. 

Cited  in  Douthit  v.  Hipp,  23  S.  C.  205;  Failing  v.  Osborne,  3  Or.  498;  Den- 
nerlein  v.  Dennerlein,  46  Hun,  561,  12  N.  Y.  Supp.  640;  Winston  v.  Browning, 
61  Ala.  80, — ^holding  purchaser  of  land  not  entitled  to  an  abatement  in  the  pur- 
chase price  of  land  sold  as  a  designated  tract,  for  a  sum  in  gross,  though 
there  was  a  deficiency  in  the  estimate  in  the  contract  or  deed;  Weart  v.  Rose, 
16  N.  J.  Eq.  290;  Funded  Debt  v.  Younger,  29  Cal.  172,— holding  that  where 
land  is  sold  by  metes  and  bounds  with  a  statement  of  the  number  of  acres,  a 
mistake  as  to  the  number  affords  no  ground  for  action,  unless  it  appear  beyond 
controversy  that  quantity  was  one  of  the  principal  conditions  of  the  contract; 
Oarbanati  v.  Fassbinder,  15  Colo.  535,  25  Pac.  991,  holding  that  no  mere  oral 
representations  by  vendor  of  land  of  the  quantity,  unless  of  such  a  nature  as  to 
Am.  Dec.  Vol.  V.— 81. 
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amount  to  fraud,  it  competent  to  charge  vendor  with  liability  if  land  oon- 
veyed  falls  short  of  oral  representation;  Hosleton  v.  Dickinson,  51  Iowa,  244, 
1  N.  W.  650,  holding  that  words  "more  or  less"  in  a  deed  after  statement  of 
number  of  acres  do  not  indicate  that  purchaser  takes  the  risk  of  quantity,  but 
slight  variations  give  him  no  cause  for  relief;  Lane  v.  Parsons,  108  Iowa, 
241,  79  N.  W.  61,  holding  that  where  land  was  sold  by  government  survey, 
purchaser  cannot  complain  if  actual  amount  was  less  than  the  government 
estimate,  though  vendor  orally  expressed  the  opinion  that  government  estimate 
was  correct;  Noble  v.  Googins,  99  Mass.  231,  holding  that,  in  a  contract  for 
purchase  of  land  for  gross  sum  a  description  by  boundaries  with  addition  of 
words,  ''more  or  less,"  will  control  a  statement  as  to  quantity  or  length,  unlete 
the  difference  is  great  enough  to  raise  presumption  of  fraud;  Lighton  v.  Syra- 
cuse, 48  Misc.  134,  96  N.  Y.  Supp.  692,  holding  a  suit  for  specific  performance 
of  contract  to  purchase  a  city  lot  described  by  metes  and  bounds,  not  defeated 
by  slight  variances  in  quantity;  Britt  v.  Marks,  20  Or.  223,  25  Pac.  636, 
holding  that  where  land  is  sold  for  a  sum  in  gross,  and  not  by  the  acre,  and 
the  quantity  stated  is  qualified  by  words  "more  or  less,"  there  is  no  warranty 
of  quantity;  Crislip  v.  Cain,  19  W.  Va.  438,  holding  a  sale  of  land  by  metei 
and  bounds  described  as  containing  so  many  acres,  a  sale  in  gross  without 
implied  warranty  of  quantity;  but  if  words  "more  or  less"  are  omitted,  con- 
tract is  ambiguous  and  parol  evidence  of  circumstances  is  admissible;  Depue 
V.  Sergent,  21  W.  Va.  326,  holding  that  when  words  "more  or  less"  are  added, 
after  quantity  sold,  the  fact  that  the  price  named  is  an  exact  multiple  of  the 
number  of  acres  named  does  not  make  the  sale  by  the  acre,  which  otherwise 
would  be  in  gross. 

Cited  in  reference  notes  in  68  A.  D.  214,  on  sale  of  land  in  bulk  as  affected 
by  deficiency  in  quantity;  51  A.  D.  499,  on  vendeefs  right  to  relief  in  case  of 
deficiency  in  quantity  of  land.  • 

Cited  in  note  in  4  L.R.A.  526,  as  to  whether  equity  will  relieve  from  mistake 
in   quantity   of   land   conveyed. 

Distinguished  in  Belknap  v.  Sealey,  14  N.  Y.  143,  67  A.  D.  120,  holding  pur- 
chaser entitled  to  relief  who  bought  premises  described  by  metes  and  bounds 
and  as  containing  8  acres,  which  were  chiefiy  valuable  for  city  lots,  when  actual 
quantity  was  4  acres  and  represented  by  seller  to  be  8  acres,  though  without 
fraud. 
EfTect  of  misrepresentation. 

Cited  in  Wheeler  v.  Dunn,  13  Colo.  428,  22  Pac.  827,  holding  that  a  misrep- 
resentation does  not  give  rise  to  a  cause  of  action  unless  it  is  of  the  essence  of 
the   transaction. 

S7  AM.  DEC.  S90,  HAWIiEY  ▼.  BRADFORD,  9  PAIGE,  200. 

Right  of  wife  who  mortgages  her  own  property  for  benefit  of  hnsband. 

Cited  in  Vartie  v.  Underwood,  18  Barb.  561;  McFillin  v.  Hoffman,  42  N.  J. 
£q.  144,  7  Atl.  665, — holding  a  wife  who  mortgages  her  own  property  to  secure 
her  husband's  debt,  a  surety  and  entitled  to  the  privileges  of  a  surety;  Shea 
v.  McMahon,  16  App.  D.  C.  65,  holding  that  a  wife  who  mortgages  her  own 
pr.  ^>erty,  for  benefit  of  her  husband  is  a  surety  merely  and  entitled  to  exolnera* 
tion  from  his  estate;  Savage  v.  Winchester,  15  Gray,  453,  holding  that  a  widow 
who  has  joined  with  her  husband  in  a  mortgage  of  her  separate  estate  to  secure 
his  debt,  which  she  has  paid  since  his  decease  to  exonerate  her  estate,  maj 
prove  the  amount  before  commissioners  of  insolvency  upon  his  estate. 
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Cited  in  reference  note  in  51  A.  D.  768,  on  wife's  rights  when  she  mortgages 
separate  estate  for  husband. 
Rights  of  wife  in  property  mortgaged  by  huslmnd. 

Cited  in  Gongh  v.  Clift,  81  Ind.  371,  holding  as  to  whether  wife  who  joined 
in  mortgage  of  her  husband's  land  can  be  regarded  as  his  surety  and  entitled 
to  exoneration;  Tennison  v.  Tennison,  114  Ind.  424,  16  N.  E.  818,  holding  that 
where  wife  joins  her  husband  in  a  mortgage  on  bis  land  to  secure  his  debt, 
which  laDd  is  sold  on  foreclosure,  she  cannot  after  divorce,  treat  her  inchoate 
interest  as  security  funds  to  pay  his  debts;  Burnet  v.  Burnet,  46  N.  J.  Eq. 
144,  18  Atl.  374,  holding  a  wife  who  joins  her  husband  in  a  mortgage  of  his 
land  to  secure  his  debt,  not  a  surety;  Durnherr  v.  Rau,  135  N.  Y.  219,  32 
N.  E.  49,  48  N.  Y.  S.  R.  394,  holding  that  a  covenant  by  a  grantee  of  land 
to  pay  off  a  mortgage  thereon  in  which  grantor's  wife  had  joined  cannot  be 
enforced  by  the  wife. 

Criticized  in  Mandel  v.'McClave,  46  Ohio  St.  407,  16  A.  S.  R.  627,  5  L.R.A. 
619,  22  N.  E.  290,  holding  that  the  release  in  a  mortgage  of  wife's  dower  rights 
does  not  inure  to  the  benefit  of  the  husband's  subsequent  judgment  creditors; 
and,  as  to  the  mortgage  debt,  her  husband's  interest  shall  be  exhausted  to  pay 
it  before  resorting  to  the  interest  of  the  wife. 
—  Dower  rights. 

Cited  m  Piatt's  Appeal,  56  Conn.  672,  16  Atl.  669,  holding  wife  entitled  to 
dower  only  in  the  equity  of  redemption  of  mortgaged  premises;  State  Bank  v. 
Hinton,  21  Ohio  St.  509;  Bank  of  Commerce  v.  Owens,  31  Md.  320,  1  A.  R. 
60;  Cornog  v.  Cornog,  3  Del.  Ch.  407, — holding  widow  who  joined  in  mortgage 
of  her  husband's  land  entitled  to  equitable  dower  in  surplus,  after  satisfying 
the  mortgage;  Hinchman  v.  Stiles,  9  N.  J.  Eq.  361,  holding  wife  who  joined 
in  mortgage  of  her  husband's  land  entitled  to  dower  in  surplus  after  satisfying 
such  mortgage,  though  husband  executed  another  mortgage  in  which  she  did 
not  join;  Frost  v.  Peacock,  4  Edw.  Ch.  678,  holding  that  where  a  wife  joins 
with  a  husband  in  a  mortgage  of  his  lands  and  he  dies  after  confirmation  of 
sale,  she  is  not  entitled  to  any  amount  by  way  of  dower  out  of  any  balance 
of  avails  of  sale;  Mathews  v.  Duryee,  3  Abb.  App.  Dec.  220,  4  Keyes,  525, 
holding  wife  joining  in  mortgage  of  her  husband's  land,  entitled  *  to  dower 
in  equity  of  redemption  whether  foreclosure  sale  takes  place  before  or  after  the- 
husband's  death;  House  v.  House,  10  Paige,  158,  2  N.  Y.  Leg.  Obs.  206,  hold- 
ing that  when  husband  gives  a  mortgage  for  part  of  purchase  price  of  land^ 
the  wife  is  entitled  to  dower  only  in  the  surplus;  New  York  L.  Ins.  Co.  v^ 
Mayer,  19  Abb.  N.  C.  92,  14  Daly,  318,  holding  the  claim  for  dower  of  wife  of: 
a  mortgagor,  who  joined  in  the  mortgage,  upon  the  surplus  moneys  after  fore- 
closure, superior  to  that  of  judgment  creditors  of  husband;  Reiff  v.  Horst,  55 
Md.  42,  holding  wife's  interest  in  husband^s  realty  inchoate  only  during  his 
life,  and  cannot  be  bargained  and  sold  but  operates  as  a  release  only;  Mason 
T.  McNeill,  23  Ala.  201,  holding  that  where  husband  and  wife  jointly  retain 
eounsel  and  sue  and  obtain  judgment  for  wife's  property  in  their  joint  names, 
wife  is  entitled  to  the  property  where  husband  dies  before  the  property  ia 
delivered  to  the  husband  on  execution;  Church  v.  Church,  3  Sandf.  Ch.  434^ 
holding  that,  as  between  the  widow  and  decedent's  creditors,  she  is  not  sub- 
jected to  any  portion  of  the  costs  of  administering  a  fund  in  which  she  has  & 
dower  right;  Jones  v.  Jones,  71  Wis.  513,  38  N.  W.  88,  holding  that  when  a 
husband  sells  land  on  the  eve  of  marriage  to  defraud  his  wife  of  dower,  and 
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the  nature  of  the  premises  is  such  that  dower  cannot  be  set  off,  they  will  be  sold 
and  she  will  have  dower  in  the  proceeds;  Piatt  v.  Brick,  35  Hun,  121,  holding 
wife  joining  with  her  husband  in  mortgage  of  his  land,  entitled  to  dower  in 
equity  of  redemption  only,  and  not  entitled  to  rights  of  surety;  Hewitt  v.  Cor, 
•55  Ark.  225,  15  S.  W.  1026,  holding  wife  joining  with  husband  in  mortgage 
of  his  land,  entitled  to  dower  only  in  equity  of  redemption,  and  cannot  require 
his  administrator  to  apply  the  personal  estate  to  relieve  the  land  of  the  en- 
cumbrance; Hoy  V.  Varner,  100  Va.  600,  42  S.  E.  690,  holding  wife  entitled 
to  dower  in  equity  of  redemption  only  of  husband's  land  which  she  joined  in 
mortgaging;  and  if  heir  removes  the  encumbrance  she  must  pay  her  ratable 
proportion. 

Cited  in  reference  notes  in  85  A.  D.  734,  on  right  of  dower  in  mortgaged 
premises;  51  A.  D.  471,  as  to  when  right  to  dower  is  barred  by  mortgage; 
66  A.  D.  469,  on  widow's  right  in  proceeds  of  mortgaged  premises;  112  A.  S.  R. 
627,  on  mortgage  foreclosure  sale  of  husband's  lands  as  bar  of  wife's  right  to 
dower. 

Cited  in  notes  in  19  L.R.A.(N.S.)  723,  as  to  whether  surplus  realized  upon 
foreclosure  sale  of  real  estate  after  mortgagor's  death  is  deemed  real  or  per- 
sonal property;  5  L.R.A.  519,  on  wife's  right  of  dower  where  she  unites  with 
her  husband  in  a  mortgage. 

Distinguished   in   Kling  v.    Ballentine,   40   Ohio  St   391,   holding  wife   who 
joined  her  husband  in  a  mortgage  of  his  realty,  entitled  to  dower  in  the  entire 
land,  when  its  value  is  sufficient  to  pay  all  debts  and  charges  as  well  as  her 
mortgage. 
Klght  of  wife  to  charge  her  own  property. 

Cited  in  Baker  v.  Gregory,  28  Ala.  544,  65  A.  D.  366,  holding  that,  in  ab- 
sence of  restrictions,  wife  may  charge  her  separate  estate  for  her  husband's 
debt  by  any  contract  which  would  bind  her  personally  if  sole;  Brookings  v. 
White,  49  Me.  479,  holding  that  a  married  woman  may  execute  a  mortgage 
of  her  separate  estate,  though  her  promissory  notes  secured  thereby  cannot,  in 
law,  be  enforced  against  her;  Green  v.  Scranage,  19  Iowa,  461,  87  A.  D.  447, 
holding  that  a  wife  may  mortgage  her  separate  estate  to  secure  an  extension 
of  time  in  which  her  husband  may  pay  a  debt  owing  by  him. 

Cited  in  reference  note  in  87  A.  D.  451,  on  power  of  wife  to  mortgage  her 
separate  property  to  secure  husband's  debt. 
Effect  of  failure  of  husband  to  reduce  wife's  property  to  possession. 

Cited  in  Andrews  v.  Jones,  10  Ala.  400,  holding  that  choses  in  action  of 
the  wife,  not  reduced  to  possession  during  the  husband's  lifetime^  remain  thQ 
property  of  the  wife. 

87  AM.  DEO.  S«S,  GRANT  ▼.  VAN. SCHOONHOVEN,  0  PAIGE,  S55. 

Guardian  ad  litem. 

Cited  in  Cook  v.  Rawdon,  6  How.  Pr.  233,  holding  that  an  infant  wife  suing 
to  recover  her  separate  estate  must  have  a  next  friend  appointed. 

Cited  in  reference  note  in  45  A.  D.  126,  on  validity  of,  and  how  to  acquire, 
jurisdiction  to  render  judgments  against  infants  and  their  estates. 

Distinguished  in  Scholle  v.  Scholle,  23  Jones  &  S.  468,  holding  that,  under 
the  Code,  judgment  roll  need  not  contain  affidavit  of  service  upon  infant  de« 
lendant  who  actually  appeared  by  guardian  ad  litem. 


Digitized  by 


Googit 


1285  NOTES  ON  AMERICAN  DECISIONS.  [390-393^ 

•-Who  may  be  appointed. 

Cited  in  Carter  v.  Montgomery,  2  Tenn.  Ch.  455,  to  the  point  that  the 
nearest  relative  of  an  infant  is  entitled  to  the  appointment  as  his  guardian  (uL 
litem. 

—  Prerequisites  to  appointment. 

Cited  in  IngersoU  v.  Mangam,  84  N.  Y.  622,  61  How.  Pr.  149,  1  N.  Y.  Civ. 
Proc  Rep.  161;  Stanton  v.  Pollard,  24  Miss.  154, — ^holding  appointment  of 
guardian  ad  litem  for  infant  defendant  invalid  and  erroneous  if  made  without 
personal  service  of  process  on  the  infant  if  a  residei\jb  or  by  publication  if  a 
nonresident;  Smith  v.  Reid,  134  N.  Y.  568,  31  N.  E.  1082,  holding  that,  to 
authorize  the  appointment  of  a  guardian  ad  litem  for  infant  defendant,  the 
moving  papers  should  set  forth  the  facts  conferring  authority  on  the  court  to 
make  the  order. 

Cited  in  reference  note  in  41  A.  D.  455,  on  necessity  of  notice  of  application 
for   appointment  of  guardian. 

Distinguished  in  Varian  v.  Stevens,  2  Duer,  635,  holding  that  where,  upon 
petition  of  infants  over  fourteen  years,  a  guardian  ad  litem  has  been  appointed 
in  a  partition  suit,  the  order  is  valid,  though  no  summons  had  been  previously 
served  on  defendants. 
Parties  to  suit. 

Cited  in  Barron  v.  Barron,  24  Vt^  375,  on  effect  of  a  decree  affecting  the 
interests  of  a  wife  in  a  suit  to  which  she  is  not  a  party. 

Cited  in  reference  notes  in  39  A.  D^  383,  on  who  are  necessary  parties;  71 
A.  D.  311,  on  joinder  of  parties  in  equity. 

Distinguished  in  McMahon  v.  Rauhr,  3  Daly,  116,  holding  that  the  individual 
members  of  a  voluntary  unincorporated  association  cannot  sue  to  recover  money 
paid  by  the  association  to  one  of  its  members,  but  can  only  sue  in  their  col- 
lective capacity. 

—  Representing  conflicting  Interests. 

Cited  in  Parsons  v.  Lyman,  4  Blatchf.  432,  Fed.  Cas.  No.  10,779,  holding* 
that  persons  having  conflicting  interests  cannot  be  joined  as  coplaintiffs  in 
a  suit  in  equity;  Struppman  v.  Muller,  52  How.  Pr.  211,  holding  that  persons 
having  conflicting  interests  cannot  be  joined  as  coplaintiffs;  Alston  v.  Jones, 
3  Barb.  Ch.  397,  holding  that  wife  should  not  be  joined  as  plaintiff  with  hus- 
band in  bill  to  set  aside  a  will  securing  to  her  and  her  issue  a  share  of  tes- 
tator's property,  when  their  interests  are  conflicting. 

—  Husband  and  wife. 

Cited  in  Doherty  v.  Stevenson,  3  Tenn.  Ch.  25,  holding  a  bill  for  specific? 
performance  of  a  contract  relating  to  land  brought  by  husband  and  wife,  the 
suit  of  the  husband  alone;  Ackley  v.  Tarbox,  29  Barb.  512,  holding  that  wife 
must  sue  alone  to  recover  for  conversion  of  her  separate  property,  for  if  hus- 
band joined  it  would  be« considered  his  suit  and  not  binding  on  wife;  Brown- 
son  V.  Gifford,  8  How.  Pr.  389,  holding  that  action  to  recover  or  protect  the 
separate  estate  of  the  wife  should  be  in  the  name  of  the  wife  alone;  Ackley 
V.  Tarbox,  31  N.  Y.  564;  holding  joining  of  name  of  husband  in  suit  for  dam- 
ages to  separate  estate  of  wife,  unn^cesary,  and  his  name  may  be  stricken  out 
on  motion;  Sherman  v.  Bumham,  6  Barb.  403,  holding  that  a  bill  against  trus- 
tees of  a  wife's  separate  estate,  asking  for  an  accounting  and  for  removal  of 
the  trustees,  should  be  filed  by  wife  alone,  by  next  friend,  making  husband 
defendant;   Bowland  v.  Ft.  Edward  Paper  Mill  Co.  8  How.  Pr.  505,  holding 
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that  a  bill  by  husband  and  wife  for  her  separitte  estate  is  considered  his  bill, 
and  defendant  may  insist  upon  her  prosecuting  by  next  friend;  Smith  v. 
Kearney,  9  How.  Pr.  466,  holding  that  a  complaint  relating  to  wife's  separate 
property  cannot  be  filed  by  her  and  her  husband  as  plaintiffs;  she  must  sue 
by  next  friend,  and  her  husband  cannot  be  such. 

Cited  in  reference  note  in  66  A.  D.  152,  on  bill  filed  by  husband  in  name  of 
himself  and  wife  as  his  bill  only. 

Distinguished  in  Hammond  v.  Pennock,  61  N.  Y.  145,  holding  that  when  a 
contract  whereby  an  exchange  of  real  estate  was  effected  is  sought  to  be 
rescinded  for  fraud  of  one  of  the  parties,  the  wives  of  .neither  are  necessary 
parties.    . 

lilabillty  for  costs. 

Cited  in  Raynor  v.  Selmes,  52  N.  Y.  579,  holding  that  the  owner  of  the  equity 
of  redemption,  who  is  not  made  party  to  a  foreclosure  suit,  cannot  be  made  to 
bear  any  expenses  resulting  from  a  male  necessitated  thereby. 

S7  AM.  DEO.  S96.  CARPENTER  ▼.  GRIFFIN,  9  PAIGE,  810. 

Agreement  to  return  similar  chattels  to  those  received,  as  sale  or  bail- 
ment. 

Cited  in  De  Jaramillo  ▼.  United  States,  ,37  Ct.  CI.  208,  holding  that  where,  by 
a  contract  for  sale  of  cattle,  they  are  to  be  paid  for  in  five  years  by  double  the 
number  of  cattle,  title  meanwhile  vests  in  the  vendee;  Jose  €k>nzales  y  Garcia 
V.  United  States,  37  Ct.  CI.  243,  holding  a  contract  whereby  one  gave  sheep  to 
another  who  was  to  return  to  the  former  at  the  end  of  a  year  an  equal  number 
of  sheep  and  some  wool,  one  of  sale  and  not  of  bailment;  Scott  Min.  &  Smelting 
Co.  V.  Shultz,  67  Kan.  605,  73  Pac.  903,  holding  that  a  lease  of  mining  property 
including  personalty  which  would  be  necessarily  consumed  in  use,  lessee  to  return 
it  in  kind  or  value  at  lessor's  option,  constitutes  a  sale  and  title  is  in  lessee; 
Bradley  v.  Mirick,  25  Hun,  272,  holding  the  loaning  of  oil,  an  equal  quantity  to 
be  returned,  constitutes  a  sale  and  title  thereto  passed;  Reed  v.  Abbey,  2  Thomp. 
&  C.  380,  holding  that  an  agreement  to  return  certain  sheep  at  a  named  date 
over  two  years  later,  "said  sheep  to  be  returned  as  good  and  in  as  good  con- 
dition and  age  as  when  taken,"  constitutes  a  sale  and  not  a  bailment. 

Cited  in  note  in  94  A.  S.  R.  216,  on  distinction  between  absolute  sales  and 
bailment. 

SI  AM.  DEC.  400^  WHEIiPLEY  ▼.  VAN  EPPS,  0  PAIGE,  3S2. 

Sufficiency  of  verification. 

Cited  in  State  v.  Grinstead.  10  Kan.  App.  74,  61  Pac.  975,  holding  a  verification 
of  an  information  which  states  that  "the  facts  therein  set  forth  are  true,"  suffi- 
cient; Schoolcraft  v.  Thompson,  7  How.  Pr.  446,  on  .validity  of  verification  of 
affidavit  'that  the  facts  stated  in  the  above  confession  are  true;"  Bowghen  v. 
Kolan,  53  How.  Pr.  485,  holding  that  a  verification  of  a  complaint  need  not  be 
in  the  exact  words  of  the  statute,  but  a  substantial  compliance  is  sufficient. 

Criticized  in  Hovnanian  v.  Bedessem,  63  III.  App.  353,  holding  that  where 
complainant  swears  that  he  "knows  the  facts  stated  in  the  bill,  and  that  all  and 
each  of  such  facts  are  true,''  the  verification  is  a  nullity. 
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S7  AM.  DEC.  402,  BLYTHfi  T.  liOVINGGOOD,  34  N.  C.    (9  HIED.  li.) 

20. 
Validity  of  oontracts  tmsed  on  Ule^l  consideration. 

Cited  in  Drexler  v.  Tyrrell,  15  Nev.  114,  holding  mortgage  executed  at  Instanee 
of  mortgagee  to  evade  payment  of  taxes,  illegal  and  void;  Futrell  ▼.  Vann,  80 
N.  C.  (8  Ired.  L.)  402,  holding  that  an  action  founded  upon  an  agreement  for 
a  removal  of  a  colored  apprentice  from  the  county,  contrary  to  statute,  cannot 
be  supported;  Allison  v.  Norwood,  44  N.  C.  (Busbee,  L.)  414,  holding  a  promissory 
note,  the  consideration  for  which  was  the  assigning  of  an  apprentice's  services 
contrary  to  law,  void;  Powell  v.  Inman,  62  N.  C.  (7  Jones,  L.)  28,  holding  a  note 
given  by  insolvent  debtor  to  cheat  his  creditors  by  giving  the  payee  a  pretext  to 
claim  his  property,  void  in  hands  of  indorsee  after  due;  Read  v.  Smith,  60  Tex. 
379,  holding  an  agreement  between  a  sheriff,  who  is  forbidden  by  law  to  deal  in 
county  scrip,  and  another,  that  each  will  advance  an  equal  amount  to  buy  scrip, 
and  divide  the  profits,  unenforceable,  they  not  having  settled  between  themselves ; 
Burbage  v.  Wfaidley,  108  N.  C.  857,  12  LJl^A.  409, 12  S.  E.  839,  holding  -a  contract 
whereby  A  allowed  B,  who  had  no  insurable  interest  in  A's  life,  to  insure  it,  for 
$10,000,  in  consideration  of  a  promise  to  give  A*s  widow  $500  on  his  death,  a 
wager  and  unenforceable;  Griffin  v.  Hasty,  94  N.  C.  438,  holding  a  contract  to 
indemnify  a  public  officer  for  doing  what  he  ought  to  do,  valid;  one  to  indemnify 
him  for  doing  what  he  ought  not  to  do,  or  for  omitting  to  do  what  he  ought  to 
do,  invalid. 
^To  reflraln  from,  or  stop  prosecution. 

Cited  in  Corbett  v.  Clute,  137  N.  C.  546,  50  S.  E.  216,  holding  a  note  and  mort- 
gage given  in  consideration  of  obligee  agreeing  not  to  prosecute  a  son  of  obligor 
for  a  felony,  unenforceable;  Garner  v.  Quails,  49  N.  C.  (4  Jones,  L.)  223,  holding 
a  bond  given  in  consideration  of  obligee  agreeing  not  to  prosecute  a  relative  of 
obligor  for  a  criminal  offense,  void;  Lindsay  v.  Smith,  78  N.  C.  328,  24  A.  R. 
463,  holding  an  agreement  to  stop  a  criminal  prosecution  of  one  under  indictment, 
void. 

—  Not  to  bid. 

Cited  in  Ingram  ▼.  Ingram,  49  N.  C.  (4  Jones,  L.)  188,  holding  an  agreement 
between  persons  interested  in  an  estate,  the  consideration  of  which  is,  not  to 
bid  against  each  other  at  an  administrator's  sale,  void;  Kling  v.  Winants,  71 
N.  C.  469,  17  A.  R.  11  (affirmed  on  rehearing  in  73  N.  C.  665),  holding  a  contract 
not  to  bid  against  each  other  on  a  government  job,  void  and  unenforceable;  Culp 
V.  Love,  127  N.  C.  457,  37  S.  E.  476,  holding  a  contract  whereby  persons  enter 
into  a  combination  to  destroy  competition  in  trade  in  the  necessities  of  life, 
against  public  policy  and  unenforceable. 

Cited  in  note  in  20  L.RA.  549,  on  effect  of  preventing  or  checking  bids  on 
validity  of  sale  at  auction.  *"' 

87  AM.  DEC.  404,  SAUNDERS  T.  HATTERMAN,  24  N.  C.   (9  IRED.  li.) 
82. 

lilablllty  for  false  representations. 

Cited  in  Setzar  v.  Wilson,  26  N.  C.  (4  Ired.  L.)  601,  holding  action  for  cheating 
not  maintainable  by  purchaser  against  seller  for  misrepresentations  as  to  title 
or  quality  of  chattels  sold  by  him;  Cutler  v.  Roanoke  R.  &  Lumber  Co.  128 
N.  C.  477,  39  S.  E.  30,  holding  that  where  a  vendee  of  timber  drew  up  a  contract 
differing  from  the  one  previously  agreed  upon  and  told  vendor  it  was  as  agreed. 
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and  vendor,  whose  eyesight  was  poor,  took  his  word  therefor  and  signed,  evidence 
was  sufficient  to  submit  question  of  fraud  to  jury;  Thomas  v.  Cooksey,  130  N.  0. 
148,  41  S.  £.  2,  holding  that  a  married  woman  cannot  complain  because  she  signed 
a  conditional  contract  of  sale  and  not  a  receipt  when  she  neglected  to  read  it, 
and  no  misrepresentations  were  made  to  her. 

Cited  in  reference  notes  in  80  A.  D.  183,  on  actions  for  fraudulent  representa- 
tions generally;  42  A.  S.  R.  448,  as  to  when  misrepresentations  are  not  action- 
able; 50  A.  D.  208,  on  action  of  deceit  for  false  representations;  45  A.  D.  216, 
as  to  when  action  for  deceit  or  false  representations  lies;  80  A.  D.  183,  on  action 
for  false  representation  where  party  imposed  upon  might  have  ascertained  truth; 
90  A.  D.  425,  on  suppression  and  concealment  of  material  facts  as  rendering  sale 
fraudulent;  90  A.  D.  430,  on  existence  of  confidential  relations  between  buyer 
and  seller  where  facts  are  equally  accessible  to  both;  90  A.  D.  481,  on  applica- 
bility of  rule  of  caveat  emptor. 

Cited  in  notes  in  15  A.  R.  385,  as  to  what  false  representations  will  support 
action  for  deceit;  32  A.  S.  R.  884,  885,  on  carelessness  as  bar  to  relief  when  false 
statements  were  relied  on. 

Distinguished  in  Brown  v.  Castles,  11  Cush.  848,  holding  that  case  lies  against 
one  who  causes  a  judgment  creditor  to  lose  his  attachment  and  debt  by  falsely 
asserting  that  he  held  a  mortgage  <m  the  attached  goods. 
^On  matters  of  oplnton  generally. 

Cited  in  Bridges  v.  Robinson,  2  Tenn.  Ch.  720,  holding  egregious  falsehood  in 
matters  of  opinion  or  in  matters  of  inducement  will  not  vitiate  a  contract;  .£tna 
Ins.  Co.  V.  Reed,  33  Ohio  St.  283,  holding  a  statement  by  an  insurance  agent  to 
one  having  a  loss' claim  against  the  company,  not  actionable,  though  untrue,  the 
parties  occupying  antagonistic  relations,  and  it  being  matter  of  opinion,  whose 
truth  could  have  been  ascertained. 

C^ted  in  note  in  37  LJIJ^.  606,  on  right  to  rely  on  trade  talk  as  to  value  made 
to  effect  contract  as  basis  for  charge  of  fraud. 
«^  As  to  value* 

Cited  in  National  Cash  Register  Co.  v.  Townsend,  137  N.  0.  652,  70  LJtJL  349, 
50  S.  £.  306,  holding  a  statement  by  one  trying  to  sell  a  cash  register  that  it 
would  save  the  expense  of  a  bookkeeper  and  half  one  clerk's  time,  merely  dealer's 
talk,  and  not  ground  for  rescission  of  contract  though  false;  Bolds  v.  Woods, 
9  Ind.  App.  657,  36  N.  £.  933,  holding  that  representations  by  vendor  of  land, 
effecting  merely  its  value,  will  not  support  action  for  damages,  though  known 
to  him  to  be  false,  if  purchaser,  with  reasonable  diligence,  could  have  ascertained 
the  truth;  Conly  v.  Coffin,  115  N.  C.  563,  20  S.  E.  207,  holding  a  false  represenU- 
tion  as  to  the  value  of  land,  when  it  is  not  peculiarly  within  vendor's  knowledge 
alone,  not  actionable;  Edelman  v.  Latshaw,  13  Montg.  Co.  L.  Rep.  27,  holding 
that  a  false  statement  as  to  value  of  property  will  not  sustain  an  action  of 
fraud  by  a  purchaser  or  vendor  who  contracted  relying  upon  the  statement; 
Veasey  v.  Doton,  3  Allen,  380,  holding  that  deceit  will  not  lie  in  favor  of  pur- 
chaser of  mortgage  on  account  of  vendor's  false  statements  as  to  the  value  of 
the  mortgaged  premises,  which  vendee  had  the  opportunity  of  examining;  Hortoo 
V.  Lee,  106  Wis.  439,  82  N.  W.  360,  holding  that  misrepresentations  by  owner 
of  land  in  a  distant  locality  to  an  intending  purchaser  as  to  its  value,  and 
artifices  preventing  further  inquiry,  constitute  actionable  fraud. 

Cited  in  reference  note  in  80  A.  D.  183,  as  to  when  action  will  lie  for 
representation  of  value. 
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—  As  to  financial  ability. 

Cited  in  Newsom  y.  Jackson,  26  Ga.  241,  71  A.  D.  206,  holding  one  falsely 
representing  another  as  solvent,  not  liable  to  one  extending  credit  on  such  repre* 
sentation  when  the  latter  failed  to  use  due  diligence  to  ascertain  the  truth. 

—  As  to  bonndarles  or  quantity. 

ated  in  Lytle  v.  Bird,  48  N.  C.  (3  Jones,  L.)  222,  holding  that  deceit  will  not 
lie  for  fraudulent  misrepresentation  on  sale  of  land  as  to  where  certain  lines 
ran,  and  as  to  particular  lands  being  included  in  the  deed;  Walsh  v.  Hall,  66 
K.  C.  233,  holding  that  a  purchaser  of  land  is  not  required  to  guard  against 
fraudulent  representations  of  a  vendor  as  to  boundaries,  to  have  a  survey  made, 
in  absence  of  special  circumstances  putting  him  on  notice;  Etheridge  v.  Vemoy, 
70  K.  C.  713,  holding  an  honest  misrepresentation  by  a  vendor  that  the  tract 
sold  contained  2,000  acres  whereas  it  contained  162  acres  less,  not  ground  for 
damages  when  it  was  not  shown  that  quantity  was  material;  May  v.  Loomis, 
140  N.  C.  350,  62  S.  E.  728,  holding  a  representation  by  a  vendor  of  standing 
timber  that  two  careful  estimates  had  showed  3,000,000  feet  on  the  tract  whereas 
there  were  but  l,000,(klO,  as  vendor  well  knew,  fraudulent  and  actionable. 

Cited  in  note  in  2  A.  D.  81,  on  misrepresentations  of  vendor  of  land  regarding 
quantity  as  actionable. 
Recovery  of  money  paid  by  mistake. 

Cited  in  Capehart  v.  Mhoon,  58  N.  C.  (5  Jones,  Eq.)  178,  refusing  equitable 
aid  to  one  paying  money  under  mistaken  belief  that  he  was  surety  on  bond  when 
he  might  easily  have  ascertained  the  facts. 

S7  AM.  DEC.  406,  NEWSOM  ▼.  ANDERSON,  24  N.  O.   (2  IRED.  li.)   42. 
When  trespass  lies. 

Cited  in  reference  notes  in  42  A.  D.  487,  as  to  when  trespass  lies  for  injury; 
47  A.  D.  726,  on  trespass  for  injuries  directly  inflicted  by  forcible  act;  64  A.  D. 
190,  on  trespass  where  injury  is  not  wilful;  70  A.  D.  467,  on  wrongful  intent 
being  unnecessary  in  order  to  constitute  trespass;  72  A.  D.  710,  as  to  when 
trespass  vi  et  armis  is  proper  remedy  and  when  trespass  on  case, 
liiability  for  negligent  Injnry. 

Cited  in  Miller  v.  Martin,  16  Mo.  508,  57  A.  D.  242,  holding  that  if  defendant 
uses  due  diligence  in  setting  fire  on  his  land,  and  notwithstanding,  on  account 
of  inevitable  accident,  the  fire  escapes  and  bums  plaintiff's  rails,  plaintiff  is  not 
liable;  Hay  v.  Cohoes  Co.  3  Barb.  42,  holding  that  where  stones,  etc.,  are  thrown 
on  another's  land  by  persons  engaged  in  doing  an  unlawful  act,  such  persons  are 
liable  for  all  the  damage  sustained  thereby. 

Cited  in  reference  note  in  71  A.  D.  59,  on  right  of  action  for  injury  due  to 
want  of  due  caution. 

S7  AM.  DEO.  408,  WADE  v.  PETTIBONE,  11  OHIO,  57,  Reafllrmed  on 

bill  of  review  In  14  Ohio,  557. 
Trusts  arising  from  acts  of  agents. 

Cited  in  Reynolds  v.  Morris,  17  Ohio  St.  610,  holding  that  the  owner  of  a  note 
who  assigns  it  to  another  for  collection  is  owner  of  judgment  rendered  thereon 
only  to  balance  after  deduction  of  expenses  and  value  of  latter's  services. 

Cited  in  note  in  34  L.  ed.  U.  S.  1095,  on  trusts  arising  from  acts  of  agent. 
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Purchases  hj  ttgents  iiiTolTiiis  princlpars  interests. 

Cited  in  Metropolitan  Elev.  R.  Co.  v.  ManhatUn  R.  Co.  14  Abb.  N.  C.  103,  11 
Daly,  373,  holding  that  a  corporation  may  avoid  a  contract  with  anothei*  cor- 
poration made  by  directors,  who  were  directors  in  both  corporations,  when  the 
interests  of  the  corporations  were  antagonistic. 

—  By  attorney. 

Cited  in  Manning  v.  Hayden,  5  Sawy.  360,  Fed.  Cas.  No.  9,043,  holding  that  an 
attorney  of  a  mortgagee  who  purchases  at  the  foreclosure  may,  at  option  of  the 
latter,  be  treated  as  trustee  for  the  latter,  or  the  sale  be  considered  void; 
Harper  v.  Perry,  28  Iowa,  57,  holding  a  purchase  of  proper^  by  an  attorney 
against  his  client's  interest,  sold  in  the  course  of  litigation  in  which  the  attorney 
was  retained,  will  be  held  void  or  the  attorney  treated  as  trustee  of  client;  Cun- 
ningham V.  Jones,  37  Kan.  477,  1  A.  S.  R.  257,  15  Pac.  572,  holding  a  purchase 
by  an  attorney  of  land  in  litigation  in  opposition  to  his  client's  title,  void; 
Guinan  v.  Donnell)  201  Mo.  173,  98  S.  W.  478,  holding  that  an  attorney  cannot 
purchase  a  thing  in  controversy  in  opposition  to  his  client's  title;  Newcomb  v. 
Brooks,  16  W.  Va.  32,  holding  that  an  attorney  cannot,  without  his  client's  con- 
sent, purchase  property  of  a  defendant  sold  under  execution  on  his  client's 
judgment  unless  he  gives  for  it  an  amount  equal  to  the  whole  of  his  client's 
judgment;  Garinger  v.  Palmer,  61  C.  C.  A.  436,  126  Fed.  906,  holding  that  an 
attorney  for  an  insolvent  debtor,  who  aids  the  latter  in  putting  his  property 
in  his  wife's  name,  cannot  thereafter,  on  purchasing  an  outstanding  judgment, 
set  aside  in  equity  the  conveyance  to  the  wife. 

Cited  in  reference  notes  in  80  A.  D.  645,  on  purchase  by  attorney  at  sale 
under  execution  in  favor  of  his  client;  47  A.  D.  254,  on  right  of  attorney  by  his 
general  authority  to  purchase  land  sold  under  execution  in  favor  of  client. 

—  Effect  of  laches. 

Cited  in  James  v.  James,  55  Ala.  525,  holding  long,  unexplained  acquiescence 
by  beneficiaries  in  a  purchase  by  a  trustee  at  his  own  sale,  a  waiver  of  the  right 
to  impeach  it;  Sears  v.  Hicklin,  13  Colo.  143,  21  Pac.  1022,  holding  that  what 
is  reasonable  diligence  in  moving  to  set  aside  a  deed  as  fraudulent  depends  on 
the  circumstances  of  each  particular  case;  Hill  v.  Hall,  191  Mass.  253,  77  N.  E. 
831,  holding  a  delay  of  seven  months  not  fatal  to  fin  action  by  clients  against 
their  attorneys  to  rescind  a  sale  of  bonds  by  latter  to  former  on  the  ground  of 
fraud  under  circumstances  of  case;  Johnstone  v.  O'Connor,  21  App.  Div.  77,  47 
N.  Y.  Supp.  426,  holding  that  where  an  attorney  is  one  of  plaintiffs  to  a  parition 
suit  and  the  real,  though  not  ostensible  attorney  for  the  other  plaintiffs,  pur- 
chases at  the  sale,  a  delay  of  four  years  to  take  advantage  of  his  offer  to  allow 
them  to  share  in  the  purchase  is  a  waiver  of  their  rights  by  the  other  plaintiffs; 
Lauer's  Appeal,  12  W.  N.  C.  165,  holding  that  one  induced  to  make  a  settlement 
by  fraud  cannot  have  relief  unless  he  seeks  relief  promptly  after  discovery  of 
the  fraud;  Ward  v.  Brown,  87  Mo.  468,  holding  that  a  client  cannot  treat  his 
attorney  who  purchases  land  in  his  own  name  on  execution  sale  in  favor  of  the 
client  as  a  trustee,  unless  he  so  elects  within  a  reasonable  time. 

Distinguished  in  United  States  Rolling  Stock  Co.  v.  Atlantic  k  G.  W.  R.  Co. 
34  Ohio  St.  450,  32  A.  R.  380,  holding  that  a  lease  of  railroad  rolling  stock  by 
one  corporation  to  another  cannot  be  set  aside  by  one  corporation  on  the  ground 
that  they  had  directors  in  common,  when  there  was  laches  in  beginning  actio!). 
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37  AM.  DEO.  411,  DAVIDSON  y.  ROOT,  11  OHIO,  ftS. 
Effect  on  a  lien  of  a  division  of  a  connty. 

Cited  in  Garvin  y.  Garvin,  34  S.  C.  388,  13  S.  E.  625;  People  t.  Hovious,  17 
Cal.  471, — ^holding  lien  of  judgment  not  affected  by  a  division  of  a  county  so 
that  land  affected  falU  without  the  old  county;  Re  Fremont  A  B.  H.  Counties, 
8  Wyo.  1,  54  Pao.  1078,  holding  a  tax  lien  not  defeated  because  a  portion  of  the 
territory  of  the  county  imposing  it,  is  cut  off  to  form  a  new  county. 

Cited  in  note  in  117  A.  S.  R.  789,  on  effect  of  division  of  county  where  property 
located,  on  judgment  lien. 
lilen  of  judgments  In  counties  other  than  where  rendered. 

Cited  in  First  Nat.  Bank  v.  Wheeling,  L.  E:  A  P.  Coal  Co.  11  Ohio  C.  C.  412, 
holding  that  a  judgment  entered  in  one  county  binds  the  lands  of  the  debtor  in 
another  from  the  time  they  are  seized  in  execution. 

Zl  AM.  DEO.  414,  PUGH  y.  CHESSEIiDINE,  11  OHIO,  109. 
Correction  of  mistakes  In  contracts  In  equity. 

Cited  in  McConnell  ▼.  Brillhart,  17  III.  354,  65  A.  D.  661,  holding  that  mis- 
takes in  contracts  within  statute  of  frauds  may,  as  in  other  contracts,  be  cor- 
rected in  equity. 

Cited  in  note  in  117  A.  S.  R.  238,  on  correction  of  mistakes  in  names  in  instru- 
ments. 
Auctioneer  as  agent  for  both  parties. 

Cited  in  reference  note  in  96  A.  D.  271,  on  auctioneer  as  agent  for  buyer  and 
eeller. 
Construction  and  effect  of  quitclaim  deed. 

Cit^d  in  note  in  37  L.  ed.  U.  S.  354,  op  construction  and  effect  of  quitclaim 
deeds. 

97  AM.  DEC.  417,  ALIiSHOUSE  T.  RAMSAY,  6  WHART.  SSI. 
Conflict  of  laws  as  to  contracts. 

Cited  in  Gilbert  v.  Black,  1  Legal  Cbron.  132,  holding  that  the  law  of  the 
place  where  a  contract  purely  personal  is  made  governs  its  construction  and 
validity,  unless  reference  is  made  to  the  laws  of  another  place  where  it  is  to  be 
carried  out;  Mercer  v.  Buchanan,  35  Pittsb.  L.  J.  N.  S.  21,  132  Fed.  501,  holding 
that  a  deed  of  trust  is  presumed  to  be  a  New  York  instrument  which  was  there 
executed,  acknowledged,  delivered,  and  accepted,  and  is  presumed  to  have  been 
made  with  reference  to  laws  of  such  state;  Brown  v.  Camden  &  A.  R.  Co.  83 
Pa.  316,  4  W.  N.  C.  21,  34  Phila.  Leg.  Int.  58,  holding  that  a  contract  made  in 
one  state  to  be  performed  in  a  second  is  governed  by  law  of  latter  state  as  to 
manner  of  fulfilling  it  and  liability  for  a  breach;  Stringer  v.  Coombs,  62  Me. 
160,  16  A.  R.  414,  holding  that  a  contract  is  to  be  governed  by  the  law  of  the 
place  where  made;  Speed  v.  May,  17  Pa.  91,  55  A.  D.  540,  holding  the  legal 
presumption  to  be  that  a  contract  is  to  be  performed  at  the  place  where  made 
and  hence  governed  by  the  law  of  place  of  fts  origin;  Benners  v.  Clemens,  58 
Pa.  24,  holding  that  the  lesc  loci  contr<ict'u8  governs  in  interpreting  a  contract 
made  in  another  country  to  pay  money  expressed  in  terms  of  its  currency;  Jones 
V.  National  Cotton  Oil  Co.  31  Tex.  Civ.  App.  420,  72  S.  W.  248,  holding  that  a 
contract  made  and  performable  in  Arkansas  but  obnoxious  to  the  statute  of 
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limitations  of  such  state  will  not  be  enforced  by  the  courts  of  Texas,  though  if 
made  there  it  would  be  a  valid  contract. 

Cited  in  reference  notes  in  55  A.  D.  150,  as  to  when  law  of  place  of  perform- 
ance governs  contract;  39  A.  D.  406,  on  law  of  place  where  contract  was  made 
as  determining  its  construction;  50  A.  D.  422,  on  law  governing  validity,  nature, 
construction,  and  effect  of  contract;  61  A.  D.  172,  on  lew  loci  contractus  gov- 
erning rights  and  liabilities  of  parties  to  contract;  87  A.  D.  230,  on  presumption 
as  to  place  of  performance  of  contract;  10  A.  S.  R.  698,  as  to  what  law  governs 
the  construction  and  enforcement  of  contracts;  55  A.  S.  R.  777,  on  enforcement 
of  ooittract  outside  of  jurisdiction  where  made. 

Cited  in  note  in  64  L.R.A.  122,  on  conflict  of  laws  as  to  statute  of  frauds  as 
between  law  of  forum  and  substantive  law  of  contract. 
•»  Negotiable  Instruments. 

Cited  in  Cox  v.  Adams,  2  Ga*   158,  holding  that  each  indorsement  of  a  note  is  a 
new  contract,  governed  as  to  its  nature,  construction,  and  interpretation  by  the 
lew  loci  contractus. 
Where  tender  or  performance  should  be  made. 

Cited  in  Gage  v.  McSweeney,  74  Vt.  370,  52  Atl.  969;  Hale  v.  Patton,  60  N.  Y. 
233,  19  A.  R.  168;  Gill  v.  Bradley,  21  Minn.  15,— holding  that  where  no  place 
for  the  payment  of  money  is  designated  in  a  contract,  the  debtor  is  not  bound 
to  go  to  another  state  to  tender  the  money  to  the  creditor;  Paget  v.  Park,  5(V 
Minn.  186,  52  N-.  W.  532,  holding  that  when  no  place  for  the  performance  of  a 
contract  is  designated  therein,  it  is  presumed  to  be  performable  in  state  where 
made,  and  a  party  need  not  tender  performance  in  another  state  to  which  the 
other  party  removes;  Pennsylvania  Lumbermen's  Mut.  F.  Ins.  Co.  v.  Meyer,  197 
U.  S.  407,  49  L.  ed.  810,  25  Sup.  Ct.  Rep.  443,  holding  that  a  fire  insurance  com- 
pany doing  business  in  other  states  must  pay  in  the  state  where  the  loss  occurs. 
Statute  of  frauds  as  affecting  promise  to  pay  another's  debt. 

Cited  in  Jones  v.  Ellis,  4  Luzerne  Leg.  Reg.  275,  holding  a  promise  by  A,  a 
debtor  of  B,  to  pay  C,  B's  creditor,  the  amount  of  the  debt^  B  to  be  discharged, 
is  not  within  statute  of  frauds;  Nugent  v.  Wolfe,  111  Pa.  471,  18  W.  N.  C.  149, 
4  Atl.  15,  43  Phila.  Leg.  Int.  323,  17  Pittsb.  L.  J.  (N.  8.)  2,  holding  that  a 
promise  by  A  to  protect  B  if  he  Will  enter  security  to  stay  an  execution  against 
C  is  within  the  statute  of  frauds. 

Cited  in  reference  note  in  43  A.  S.  R.  846,  on  statute  of  frauds  as  affecting 
promise  to  pay  debt  of  another. 

Cited  in  note  in  95  A.  D.  251,  as  to  what  promises  to  answer  for  third  per- 
son's debt  are  within  statute  of  frauds  and  what  are  not. 

S7  AM.  DEC.  420,  KING  ▼.  RICHARDS,  6  WHART.  418. 
RelatiTe  rights  of  true  owner  and  purchaser  without  title. 

Cited  in  Sensenig  v.  Seiverling,  22  Lane  L.  Rev.  74,  holding  that  true  owner 
of  a  horse  can  replevy  if  from  one  purchasing  it  in  good  faith  from  another  hav- 
ing no  authority  to  sell;  Metheny  v.  Mason,  73  Mo.  677,  89  A.  R.  541,  holding 
that  a  vendee  of  personalty  who,  after  purchasing,  discovers  that  hiiT  vendor  had 
no  title,  may,  on  being  threatened  with  suit  by  the  true  owner,  pay  him  the 
price,  at  least  if  vendor  is  insolvent;  and  such  payment  is  a  defense  against 
the  vendor. 

Distinguished  in  National  Transit  Co.  v.  Weston,  .121  Pa.  485,  22  W.  N.  C 
208,  holding  that  the  true  owner  of  land  may  not  sustain  trover  for  the  value  of 
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oil  produced  on  and  removed  from  the  premises  in  the  exercise  of  a  colorable  title, 
^thout  force  or  fraud,  by  one  in  adverse  possession. 

Cited  in  note  in  1  A.  D.  589,  on  right  to  set  up  jus  tertii  as  a  defense  in 
trover. 
Right  of  bailee  to  deny  his  bailor's  title. 

Cited  in  Frantz  y.  Oberholtzer,  22  Pa.  Co.  Ct.  58,  holding  that,  in  an  action 
against  a  constable  to  recover  damages  for  a  wrongful  levy  and  sale  of  goods,  the 
constable  cannot  set  up  as  a  defense  that  the  goods  were  bought  by  the  plaintifT's 
bailee  in  whose  possession  they  were  at  the  time  of  sale;  Campbell  v.  Erie  R.  Co. 
46  Barb.  540  (dissenting  opinion),  on  right  of  bailee  to  deliver  the  bailed 
goods  to  the  true  owner  who  is  not  the  bailor;  Bates  v.  Stanton,  1  Duer,  79, 
holding  delivery  by  a  bailee  to  the  true  owner,  a  good  defense  to  an  action  by 
the  bailor  who  obtained  possession  by  felony,  force,  or  fraud;  Western  Transp. 
Co.  V.  Barber,  66  N.  Y.  644,  holding  delivery  by  a  bailee  to  the  true  owner 
«  good  defense  to  an  action  by  the  bailor,  whether  the  latter  obtained  possession 
hj  fraud  or  not;  The  Idaho  (Hentz  v.  The  Idaho)  93  U.  S.  575,  23  L.  ed.  978, 
holding  actual  delivery  by  bailee  on  demand  of  the  true  owner,  a  defense  by 
bailee  to  claim  of  bailor;  Floyd  v.  Bovard,  6  Watts  &  S.  75,  holding  that  a  con- 
signee, in  whose  hands  goods  are  placed  to  be  sold,  may  set  up  the  consignor's 
want  of  title  as  a  defense  to  an  action  for  the  price  of  them ;  Davis  v.  Bigler,  62 
Pa.  242,  1  A.  R.  393,  holding  that  where  goods  are  intrusted  to  servants  and 
bailees,  the  owner  does  not  lose  his  property  by  a  breach  of  trust  in  the  man- 
datory; Roberts  v.  Yarboro,  41  Tex.  449,  holding  that  a  bailee  cannot  relieve 
himself  from  responsibility  to  the  owner  by  a  redelivery  to  his  bailor,  after  de- 
mand and  notification  by  the  owner. 

Cited  in  reference  notes  in  99  A.  D.  514;  118  A.  S.  R.  145, — on  estoppel  of 
bailee  to  deny  his  bailor's  title. 
«-Of  warehonseman. 

Cited  in  Klein  v.  Patterson,  30  Pa.  Super.  Ct.  495,  holding  that  a  warehouse- 
man is  not  liable  to  his  bailor  for  delivering  the  goods  to  the  true  owner. 
—  Of  carrier. 

Cited  in  Humphreys  v.  Reed,  6  Whart.  435,  holding  that  one  to  whom  a  carrier 
delivered  goods  with  instructions  to  deliver  to  the  owner  only  when  the  freight 
was  paid,  who  delivered  to  the  owner  without  receiving  the  freight,  on  being 
flued  in  trover  by  the  carrier,  may  show  that  owing  to  carrier's  negligence  the 
goods  were  spoiled  and  he  was  not  entitled  to  freight;  Wells  v.  American  Exp. 
CJo.  65  Wis.  23,  42  A.  R.  695,  11  N.  W.  537,  holding  that  the  true  owner  of 
property  may  enforce  his  right  against  a  carrier  whenever  he  sees  fit  to  do  so 
before  delivery  to  the  consignee;  Mierson  v.  Hope,  2  Sweeny,  561,  holding  that 
a  carrier  who  delivers  the  goods  to  a  third  person  may  show,  in  an  action 
against  him,  that  such  third  person  was  the  lawful  owner  but  notice  of  such 
adverse  claim  should  be  given  to  the  one  delivering  the  goods  to  the  carrier; 
Valentine  v.  Long  Island  R.  Co.  187  N.  Y.  121,  79  N.  E.  849  (reversing  102  App. 
Div.  419,  92  N.  Y.  Supp.  645),  holding  that  a  carrier,  sued  for  conversion  of  rails 
consigned  to  it,  may  set  up  title  in  itself,  when  they  were  received  without 
knowledge  that  they  were  its  own  property;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Moline  Plow  Co.  13  Ind.  App.  225,  41  N.  E.  480 ;  Rosenfield  v.  Express  Co.  1 
Woods,  131,  Fed.  Cas.  No.  12,060, — holding  that  where  a  carrier,  upon  demand 
made  or  suit  brought  by  the  real  owner,  delivers  the  goods  to  him,  such  delivery 
will  be  a  defense  to  an  action  brought  by  the  shipper;  Great  Western  R.  Co. 
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T.  McComas,  33  111.  185,  holding  carrier  not  entitled  to  dispute  oonsignor's  title  in  . 
action  for  failure  to  deliver  goods;  Hayden  v.  Davis,  9  Cal.  673^  holding  that  a 
carrier  sued  for  failure  to  deliver  goods  to  the  shipper  may  set  up  title  in  a 
third  person  who  had  forbidden  him  to  deliver  and  that  the  shipper  had  obtained 
possession  by  fraud;  National  Newark  Bkg.  Co.  v.  Delaware  L.  &  W.  R.  Co. 
70  N.  J.  L.  774,  103  A.  S.  R.  825,  66  L.R.A.  595,  58  Atl.  311,  holding  that  a 
carrier  must  deliver  goods  to  the  true  owner,  claiming  under  the  consignee, 
where  it  has  notice  of  the  true  owner's  rights,  and  the  bill  of  lading  has  already 
been  surrendered. 

Cited  in  notes  in  40  A.  D.  45,  on  right  of  carrier  to  detain  goods  against  owner 
where  possession  was  not  received  from  him;  34  A.  S.  R.  732,  on  carrier's  duty 
and  liability  when  adverse  claim  is  set  up  to  property  received  for  transportation ; 
12  L.R.A.(N.S.)  257,  259,  on  carrier's  duty^  to  recognize  demands  of  stranger 
on  property  delivered  to  it  for  transportation. 
Lilen  of  carrier  for  freight. 

Cited  in  Robinson  v.  Baker,  5  Cush.  137,  51  A.  D.  54,  holding  that  a  common 
carrier,  who  innocently  receives  goods  from  a  wrongdoer,  without  the  consent 
of  the  owner,  has  no  lien  for  carriage  against  such  owner. 

Cited  in  note  in  5  E.  R.  C.  283,  on  lien  of  carrier  for  freight. 
Form  of  action  to  test  title  to  property. 

Cited  in  Kreider  v.  Hensel,  8  Lane  L.  Rev.  83,  holding  that  replevin  will  not 
lie  for  com  levied  on  by  tax  collector;  trespass  being  the  proper  remedy  to  test 
validity  of  the  tax. 

S7  AM.  DEC.   4S0,  FRAXKIilN  F.   INS.  CO.  ▼.  FINDLAY,   6  WHART. 

48S. 
Amendment  of  pleadings  at  or  after  trial. 

Cited  in  reference  notes  in  39  A.  D.  68,  on  amendment  of  pleadings  at  or  after 
trial;  43  A.  D.  97,  on  amendment  of  pleadings  during  triaL 
Alienation  affecting  insurance. 

Cited  in  Union  Ins.  Co.  v.  Barwick,  36  Neb.  223,  holding  policy  of  insurance 
not  avoided  by  assured  giving  a  chattel  mortgage  to  secure  a  contingent  liability 
when  the  possession  is  not  changed;  Qreen  v.  Homestead  F.  Ins.  Co.  17  Hun,  467,. 
holding  the  filing  of  a  mechanic's  lien,  unknown  to  the  owner  and  which  is  never 
enforced,  not  such  an  encumbrance  as  will  avoid  a  policy,  within  the  meaning 
of  a  condition  against  encumbrance  without  consent  of  the  insurer. 

Cited  in  reference  note  in  72  A.  D.  708,  on  alienation  of  insured  premises  and 
effect  upon  policy. 

Cited  in  notes  in  28  A.  D.  158,  on  alienation  by  operation  oi  law  defeating 
claim  for  insurance;  59  A.  D,  306,  on  recovery  by  insurer  retaining  interest  alter 
Alienation  of  property. 
^Lievy  of  execution.  *   • 

Cited  in  Herman  Bros.  v.  Katz  Bros.  101  Tenn.  118,  41  L.R.A.  700,  47  S.  W. 
86;  Rice  v.  Tower,  1  Gray,  426, — holding  that  the  seizure  of  goods  which  are 
left  in  the  same  building  pending  a  sale  is  not  such  an  enhancement  of  risk  as 
to  avoid  a  policy  of  insurance ;  White  v.  Madison,  26  N.  Y.  117.  (dissenting  opin- 
ion), on  effect  of  a  seizure  on  execution  to  deprive  or  diminish  the  owner's 
insurable  interest;  Cone  v.  Niagara  F.  Ins.  Co.  60  N.  Y.  619,  holding  that  one 
whose  premises  have  been  sold  on  execution  has  an  insurable  interest  therein  so 
long  as  the  right  of  redemption  continues;  Hammel  v.  Queen's  Ins.  Co.  54  Wis. 
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72,  41  A.  R.  1,  11  N.  W.  349,  holding  a  provision  in  an  insurance  policy 
that  the  "levy  of  an  execution"  on  the  property  insured  shall  terminate  the  risk, 
applicable  only  to  personal  property. 

Cited  in  reference  notes  in  53  A.  D.  53;  32  A.  S.  R.  758,— on  execution  as 
alienation  avoiding  insurance. 
Constmctlon  of  forfeiture  clanses  In  Insurance  policies. 

Cited  in  note  in  4  L.R.A.  538,  on  method  of  construing  clauses  in  insurance 
policies,  which  operate  by  way  of  forfeiture. 
Insurable  interest. 

.  Cited  in  notes  in  20  A.  D.  517,  on  insurable  interest  in  property;  52  L.R.A. 
333,  334,  on  necessity  of  insurable  interest  at  time  of  policy  and  at  time  of 
loss. 

S7  AM.  DEC.  4S4,  BAGIjB  v.  WHITE,  6  WHART.  505. 
Ix>8ses  for  which  common  carriers  are  liable. 

Cited  in  Hays  v.  Kennedy,  3  Grant,  Cas.  351,  20  Phila.  Leg.  Int.  116  (dissent- 
ing opinion),  on  losses  for  which  common  carriers  are  liable. 

Cited  in  note  in  42  A.  D.  497,  as  to  losses  for  which  conmion  carriers  are 
liable. 
When  liability  of  common  carrier  terminates. 

Cited  in  Angle  v.  Mississippi  ft  M.  River  R.  Co.  18  Iowa,  555,  holding  that 
liability  of  common  carrier  continues  until  he  delivers  to  the  consignee  or  to  such 
person  as  he  may  direct;  Hemphill  v.  Chenie,  6  Watts  &  S.  62,  holding  that  the 
liability  of  a  common  carrier  upon  the  Ohio  river  does  not  cease  until  delivery 
of  the  goods  upon  the  wharf  and  notification  of  the  consignee;  Graff  v.  Bloomer, 
9  Pa.  114,  holding  a  carrier  who  has  agreed  to  deliver  at  Pittsburg,  not  released 
from  liability  by  storage  of  the  goods  in  a  warehouse  in  Allegheny  pending  the 
completion  of  an  aqueduct  to  Pittsburgh ;  Shenk  v.  Philadelphia  Steam  Propeller 
Co.  60  Pa.  109,  100  A.  D.  541,  holding  that  the  responsibility  of  a  carrier  by  rail 
lasts  until  delivery  to  consignee  or  until  the  responsibility  of  another  party 
begins;  Morgan  v.  Dibble,  29  Tex.  107,  94  A.  D.  264,  holding  common  carrier 
not  discharged  from  responsibility  until  he  has  delivered  the  goods  or  done  what 
is  equivalent  thereto;  Rowland  v.  Miln,  2  Hilt.  150,  holding  that  a  carrier  by 
water  cannot  abandon  the  goods  upon  the  wharf,  and  if  he  does  so  is  liable  for 
the  loss;  Houston  &  T.  C.  R.  Co.  v.  Trammell,  28  Tex.  Civ.  App.  312,  68  S.  W. 
716,  holding  tender  by  carrier  of  cattle  to  the  owner  at  midnight  of  cold,  wet 
night,  not  a  sufficient  tender;  Baldwin  v.  American  Exp.  Co.  23  111.  197,  74  A.  D. 
190,  holding  that  express  companies  promise  to  deliver  in  person  at  important 
places,  and  unless  this  is  done  they  will  be  held  liable;  Bloyd  ▼.  Pollock,  27 
W.  Va.  75,  holding  that  if  a  vendor  sells  goods  to  be  delivered  at  a  depot  of  a 
certain  city,  title  thereto  remains  in  vendor  until  arrival  at  the  depot,  but  there- 
after they  are  at  vendee's  risk  though  not  unloaded  or  vendee  notified. 

Cited  in  reference  note  in  64  A.  D.  393,  on  responsibility  of  common  carrier 
after  liability  as  such  terminates. 

Cited  in  note  in  97  A.  8.  R.  99,  on  termination  of  carrier's  liability  as  to  goods 
transported  by  water. 

Distinguished  in  McCarty  v.  New  York  &  E.  R.  Co.  30  Pa.  247,  holding  a 
carrier  liable  only  as  warehouseman   after  the  arrival  of  the  goods  at  their 
destination  and  storage  in  a  warehouse  according  to  custom. 
Railroads  as  carriers. 

Cited  in  note  in  47  A.  D.  651,  on  railroads  as  common  carriers. 
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S7  AM.  DEC.  4S8,  McK£NNAX  y.  PHIIjLIPS,  6  WHART.  571. 
A^eements  between  hustmnd  and  wife  as  to  living  apart  or  for  separate 
maintenance. 

Cited  in  Palmer  t.  Palmer,  26  Utah,  31,  99  A.  S.  R.  820,  61  L.ILA.  641,  72 
Pac  3,  holding  an  agreement  between  husband  and  wife  calculated  to  facilitate 
the  securing  of  a  divorce  a  vinculo  matrimonii,  contrary  to  public  policy  and 
void ;  Smith  v.  ELnowles,  2  Grant,  Cas.  413,  holding  that  equity  will  never  decree 
a  separation  between  husband  and  wife  even  when  they  have  stipulated  for  it  in 
a  most  solemn  instrument  whether  executory  or  complete;  Com.  v.  Teel,  30  Pa. 
Co.  Ct.  566,  9  North.  Co.  Rep.  666,  14  Pa.  Dist  R.  578,  holding  that  where 
husband  and  wife  separate  by  mutual  consent,  but  no  provision  is  made  for  her 
support  and  she  has  no  means  of  her  own,  the  husband  is  liable  for  desertion 
if  he  refuses  to  support  her  after  she  applies  for  a  restitution  of  conjugal  rights ; 
Wilson  V.  Wilson,  40  Iowa,  230,  holding  that  a  voluntary  separation  between 
husband  and  wife,  the  latter  agreeing  to  release  all  claim  upon  her  husband's 
property,  cannot  be  pleaded  in  an  action  for  divorce  to  defeat  her  claim  for 
alimony;  Caffey  v.  Caffey,  12  Tex.  Civ.  App.  616,  35  S.  W.  738,  holding  that 
deeds  of  separation,  so  far  as  they  settle  rights  of  property  between  husband  and 
wife,  if  entered  into  without  undue  influence  and  are  equitable,  "will  be  upheld; 
Bouslaugh  V.  Bouslaugh,  17  Serg.  &  R.  361,  holding  that  if  a  husband,  by  deed 
of  separation,  without  trustees,  relinquish  all  his  right  in  wife's  land,  it  is  not 
liable  to  the  execution  of  a  creditor  of  the  husband,  who  obtains  judgment 
nine  years  after  the  separation;  Calame  v.  Calame,  25  N.  J.  Eq.  548,  holding  that 
a  written  agreement  by  a  husband,  who  had  deserted  his  wife,  to  give  her  certain 
property  in  lieu  of  her  claim  for  maintenance,  when  accepted  by  wife,  will,  on 
divorce  being  granted,  be  enforced  in  equity;  Rains  v.  Wheeler,  76  Tex.  390,  18 
S.  W.  324,  holding  that  a  separation  agreement  between  husband  and  wife, 
made  while  living  apart  and  in  consideration  of  the  fact  and  of  continuing  to 
live  apart,  making  a  fair  division  of  community  property,  is  valid. 

Cited  in  reference  notes  in  79  A.  D.  565;  90  A.  D.  367;  93  A.  D.  609;  6  E.  R.  C. 
375,— on  validity  of  agreements  for  separation  between  husband  and  wife;  40 
A.  D.  783,  on  enforceability  of  husband's  stipulation  to  allow  a  separate  main- 
tenance to  wife;  99  A.  S.  R.  830,  on  validity  of  agreement  by  wife  aa  to  pay- 
ments she  will  make  husband  when  divorce  is  granted. 

Cited  in  notes  in  83  A.  S.  R.  884,  on  actions  on  separation  agreements;  83 
A.  S.  R.  864,  on  necessity  of  trustee  in  agreement  between  husband  and  wife 
for  living  separate;  12  L.R.A.(N.S.)  851,  853,  on  validity  of  agreement  between 
husband  and  wife  renouncing  marital  rights. 
Wife's  separate  property. 

Cited  in  Duffy  v.  Mechanics'  &  T.  Ins.  Co.  8  Watts.  &  S.  413,  holding  a  post- 
nuptial contract  between  husband  and  wife,  though  void  at  law,  good  in  equity; 
Riley  v.  Riley,  25  Conn.  154,  holding  that  equity  will  sustain  a  suitable  pro- 
vision made  by  a  husband  for  his  wife  during  coverture  out  of  his  estate; 
Deming  v.  Williams,  26  Conn.  226,  68  A.  D.  386,  holding  that  a  gift  of  per- 
sonal property  made  in  good  faith  by  a  husband  to  his  wife  will  be  sustained 
in  equity,  where  there  are  no  creditors  to  be  injured;  Donnelly's  Estate,  2  Phila. 
51,  13  Phila.  Leg.  Int.  37,  holding  a  conveyance  by  a  husband  to  a  trustee  for 
the  use  of  his  wife  and  children,  of  his  wife's  choses  in  action  not  reduced  to 
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possession,  not  fraudulent  and  void,  though  made  while  insolvent;  Heckman  v. 
Heckman,  215  Pa.  203,  114  A.  S.  K.  953,  64  Atl.  425,  holding  that  a  married 
woman  may  maintain  a  bill  in  equity  against  her  husband  for  the  protection  of 
her  separate  estate  against  his  fraud  or  other  wrongdoing. 

Cited  in  reference  notes  in  40  A.  D.  444,  as  to  what  is  wife's  separate  prop- 
erty; 39  A.  D.  639,  on  validity  of  agreement  to  make  provision  for  wife  out  of 
her  share  of  estate. 

Cited  in  note  in  57  A.  D.  196,  on  effect  of  purchase  by  and  deed  to  married 
woman. 
—  Necessity  <^  trustees. 

Cited  in  Vance  v.  Nogle,  70  Pa.  176;  Kutz's  Appeal,  40  Pa.  90;  Hutton  v.  Hut- 
ton,  3  Pa.  100;  Levengood  v.  Bailey,  1  Woodw.  Dec.  275, — ^holding  that  a  wife 
may  acquire  a  separate  property  in  equity  by  an  agreement  with  her  husband 
without  the  intervention  of  a  trustee;  Putnam  v.  Bicknell,  18  Wis.  334;  Sims 
V.  Rickets,  35  Ind.  181,  8  A.  R  679, — ^holding  a  conveyance  from  husband  to 
wife  without  the  intervention  of  trustees,  void  at  law  but  good  in  equity; 
Williams's  Appeal,  47  Pa.  307,  21  Phila.  Leg.  Int.  84,  on  right  of  wife  to  acquire 
a  separate  property  in  equity,  by  agreement  of  her  husband,  without  the  inter- 
vention of  a  trustee;  Loftus  v.  Farmers'  &  M.  Nat.  Bank,  6  Pa.  Co.  Ct.  343,  46 
Phila.  Leg.  Int.  46,  on  right  of  married  man  to  make  a  deed  to  his  wife  without 
the  intervention  of  a  trustee;  Fisher  v.  Filbert,  6  Pa.  61,  holding  that  a  wife 
may  acquire  a  separate  property  by  agreement  with  her  husband,  either  with 
or  without  the  intervention  of  trustees;  Shade  v.  Shade,  5  Clark,  493,  holding 
a  judgment  confessed  by  a  husband  in  favor  of  his  wife  without  the  intervention 
of  trustees,  though  void  at  law,  valid  in  equity;  Pennsylvania  Salt  Mfg.  Co.  v. 
Neel,  54  Pa.  9,  holding  a  conveyance  by  husband  and  wife  directly  to  her  use, 
when  not  in  fraud  of  creditors  sustainable  in  equity  in  Pennsylvania,  although 
in  a  common-law  action;  Shonk  v.  Brown,  61  Pa.  320,  26  Phila.  Leg.  Int.  221, 
holding  that  a  trust  will  be  upheld   in  equity  although  a  trustee  is  lacking. 

Cited  in  reference  note  in  56  A.  D.  782,  on  necessity  of  trustee  of  married 
woman's  separate  property. 

Cited  in  note  in  69  L.R.A.  362,  on  necessity  of  trustees  to  uphold  in  -equity 
conveyance  by  husband  to  wife. 
Power  of  -married  woman  to  make  will. 

Cited  in  reference  note  in  42  A.  D.  187,  on  wife's  power  to  make  will 

Cited  in  note  in  57  A.  D.  343,  on  power  of  married  woman  to  dispose  of  her 
separate  personal  estate  by  will. 

S7  AM.  D£C.  440,  OVERDEXai  Y.  LEWIS,   1  WATTS  &  S.  90. 
Rights  of  property  owner  In  possessing  himself  of  his  property. 

ated  in  Welch  v.  Emerson,  95  Pa.  251,  9  W.  N.  C.  372,  38  Phila.  Leg.  Int.  284, 
on  right  of  owner  of  land  to  dispossess  vendee  who  has  not  complied  with  terms 
of  sale;  Pendill  v.  .Union  Min.  Co.  64  Mich.  172,  31  N.  W.  100,  holding  that  one 
entitled  to  the  possession  of  land  may  take  it  in  any  manner  not  constituting 
a  breach  of  the  peace;  Kellam  v.  Janson,  17  Pa.  467;  Leidy  v.  Proctor,  97  Pa. 
486,  38  Phila.  Leg.  Int.  332,  10  W.  N.  C.  426,  12  Pittsb.  L.  J.  N.  S.  53,— holding 
that  a  vendee  at  a  sheriff's  sale  may  enter  the  premises  to  gather  crops,  plow, 
or  do  other  acts  of  ownership  without  becoming  a  trespasser,  unless  his  acts 
are  done  with  violence  amounting  to  a  breach  of  the  peace;  Sterling  v.  Warden, 
51  N.  H.  217,  12  A.  R.  80,  holding  that  one  entitled  to  the  possession  of  property 
Am.  Dec  Vol.  V.— 82. 


Digitized  by 


Cjoogit 


37  2\U,  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1298 

located  on  the  premises  of  another,  without  the  fault  of  the  former,  may  enter 
these  premises  after  demand,  without  legal  process,  against  the  consent  of  the 
party  in  possession  and  remove  the  property,  employing  po  more  force  than 
necessary. 

Cited  in  notes  in  93  A.  S.  R.  '256,  on  right  to  expel  trespasser  without  un- 
necessary force;  2  LJEI.A.  624,  on  degree  of  force  which  may  be  used  in  defense 
of  person  or  property. 

Distinguished  in  Frick  v.  Fiscus,  164  Pa.  623,  30  Atl.  515,  25  Pittsb.  L.  J.  N. 
S.  190,  holding  that  a  tenant  in  possession  may  dispute  the  title  of  a  purchaser 
at  sheriff's  sale,  and  is  not  bound  to  submit  to  a  forcible  ouster  as  a  tenant 
at  will. 
~Of  landlord. 

Cited  in  Bauer  v.  Harkins,  6  North.  Co.  Rep.  104,  15  Lane.  L.  Rev.  70,  holding 
a  landlord  who  takes  and  holds  peaceable  possession  of  leased  premises  on  a 
breach  of  the  terms  of  the  lease  by  the  tenant,  not  a  trespasser;  Sweeney  v. 
McDonnell,  25  Pa.  Super.  Ct.  69;  Taylor  v.  Maule,  2  Walk.  (Pa.)  539,— on  right 
of  landlord  to  dispossess  a  tenant  holding  over;  Adams  v.  Adams,  7  Phila.  160, 
26  Phila.  Leg.  Int.  228,  holding  that  a  tenant  by  sufferance  may  be  dispossessed 
at  the  pleasure  of  the  landlord,  but  trespass  will  lie  for  unnecessary  violence 
or  injury  to  goods  in  the  removal;  Simmons  v.  Thompson,  1  Handy  (Ohio)  521; 
Peters  v.  Hilles,  47  Md.  506, — holding  that  a  landlord  may  dispossess  and  remove 
the  chattels  of  a  tenant  holding  over  without  right  if  he  use  reasonable  care  not 
to  injure  goods  or  commit  a  breach  of  the  peace;  Low  v.  Elwell,  121  Mass.  309, 
23  A.  R.  272,  holding  a  landowner  who  forcibly  enters  and  ejects  without  unneces- 
sary force  a  tenant  at  sufferance,  who  has  had  reasonable  notice  to  quit,  not 
liable  to  an  action  for  an  assault;  Smith  v.  Reeder,  21  Or.  541,  15  L.R,A.  172, 
28  Pac.  890,  holding  a  peaceable  entry  by  owner  of  premises  in  the  daytime 
without  violence  in  absence  of  occupant,  though  by  forcing  the  door,  not  an  entry 
"with  force"  within  meaning  of  forcible  entry  statute;  Com.  v.  Kensey,  2  Pars. 
Sel.  Eq.  Cas.  401,  holding  indictment  for  forcible  entry  sustainable  against  a 
landlord  for  forcibly  ejecting  a  subtenant  after  the  termination  of  the  tenancy, 
the  use  of  force  and  violence  being  an  offense  of  itself. 

Cited  in  reference  notes  in  65  A.  S.  R.  580d,  on  right  of  landlord  to  re-enter; 
70  A.  D.  505,  on  tenant  holding  over  impliedly  holding  under  covenants  of  original 
lease. 

Cited  in  notes  in  16  L.RA.  798,  on  American  rules  as  to  liability  of  landlord 
to  tenant  for  forcible  expulsion  after  termination  *of  tenancy;  69  A.  D.  755, 
on  right  of  landlord  to  enter  and  forcibly  eject  tenant  after  expiration  of  his 
term;  69  A.  D.  508,  on  effect  of  tenant  holding  over  after  expiraticm  of  lease 
and  right  to  remove  goods  and  chattels. 

Distinguished  in  Janney  v.  Harlan,  3  Clark  (Pa.)  230,  holding  that  indictment 
for  forcible  entry  may  be  sustained  against  a  landlord  for  forcibly  ejecting  a 
subtenant  after  the  termination  of  the  tenancy  and  remoyal-  of  the  principal 
tenant. 
Nature  of  tenancy  after  expiration  of  lease. 

Cited  in  Evans  v.  Hastings,  9  Pa.  273,  holding  that  on  expiration  of  lease 
lessee  becomes  tenant  at  will. 
Necessity  of  notice  to  quit. 

Cited  in  Jones  v.  Whitehead,  4  Clark  (Pa.)  330,  holding  that  where  a  lease  is 
for  a  definite  time,  notice  to  quit  is  unnecessary;  Brown  v.  Brightly,  14  W.  N. 
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C.  497,  41  Phila.  Leg.  Int.  34,  17  Phila.  262,  holding  a  tenant  from  year  to  year 
not  bound  to  give  notice  of  his  intention  to  qitit  at  the  end  of  the  current  year. 
Cited  in  note  in  42  A.  D.  130,  131,  on  necessity  of  notice  to  quit  where  demise 
is  for  a  fixed  term. 

87  AM.  DEO.  441,  BAYARD  ▼.  SHVNK,  1  WATTS  &  S.  92. 
Sufflclency  of  medium  of  exchange. 

Cited  in  Borland  v.  Nevada  Bank,-  99  Cal.  89,  37  A.  S.  R.  82,  33  Pac.  737,  hold- 
ing that  a  deposit  of  corporation  stock  in  a  bank  by  a  debtor  thereof  is  presumed 
to  be  as  collateral  and  not  as  payment  and  the  burden  is  on  the  debtor  to  show 
otherwise;  Chamberlain  v.  Taylor,  37  Hun,  24,  holding  that  when  one  agrees  to 
dig  a  public  drain  in  return  for  a  certain  sum,  one  half  cash  and  one  half  in 
drainage  certificates,  which,  unknown  to  the  parties,  are  illegal,  he  may  recover 
the  amount  in  money  notwithstanding  the  receipt  of  the  certificates;  Johnson 
V.  Titus,  2  Hill,  606,  holding  that  if  an  article  sold  be  of  the  slightest  value  to 
either  vendor  or  yendee,  it  will  suffice  by  way  of  consideration  for  a  promise  to 
pay  the  agreed  price,  however  disproportionate  to  the  real  value. 
•»  Notes  or  checks  generally. 

ated  in  Dille  v.  White,  132- Iowa,  327,  10  L.ItA.(N.S.)  510,  109  N.  W.  909 
(dissenting  opinion)^  on  effect  of  creditor's  receipt  of  a  note  or  check  from  his 
debtor  as  payment;  Challoner  v.  Boyington,  83  Wis.  399,  53  N.  W.  694,  holding 
that  where  a  note  of  a  third  person  is  received  for  a  present,  not  a  precedent, 
debt,  the  presumption  is  that  it  was  agreed  to  be  taken  in  payment. 

Distinguished  in  Mclntyre  v.  Kennedy,  29  Pa.  448,  holding  that  a  receipt  by 
a  creditor  from  his  debtor  of  a  check  of  a  third  party  is  presumed  to  be  a  con- 
ditional satisfaction  only,  dependent  on  actual  payment  thereof. 

—  Certificate  of  deposit. 

Cited  in  Klauber  v.  Biggerstaff,  47  Wis.  561,  32  A.  R.  773,  3  N.  W.  857,  holding 
that  the  word  ^'currency''  in  a  certificate  of  deposit  means  mcmey,  and  bank  notes 
issued  by  lawful  authority  and  in  circulation  at  par  with  coin;  and  a  certificate 
of  deposit  payable  to  order  in  "currency"  is  negotiable. 

—  Bank  notes. 

Cited  in  Northhampton  Bank  v.  Balliet,  8  Watts  &  S.  311,  42  A.  D.  297,  hold- 
ing that  payment  into  court  or  tender  in  notes  of  a  bank,  as  between  the  bank 
itself  and  its  debtors,  is  equivalent  to  payments  in  specie;  De  Segond  v. 
Culver,  10  Ohio  St.  188,  holding  that  where  bank  bills  are  received  as  money 
after  the  bank,  unknown  at  the  place  of  payment  or  to  the  parties,  had  suspend- 
ed payment,  the  loss  must  be  borne  by  the  party  paying  the  bills  if  the  other  . 
party  is  not  guilty  of  laches  in  notifying  him. 

Cited  in  reference  notes  in  42  A.  D.  563,  on  effect  of  payment  in  bank  notes; 
52  A.  D.  451,  on  payment  in  bills  of  insolvent  bank;  75  A.  D.  511,  on  effect  of 
payment  in  bills  of  insolvent  bank;  75  A.  D.  757,  on  bona  fide  paymeiit  in 
notes  of  bank  that  has  failed  as  discharge  of  debt. 

Cited  in  notes  in  27  A.  D.  188,  189,  191,  on  payment  in  bills  of  insolvent  bank; 
10  LJl.A.(N.S.)  529,  on  effect  of  transfer  without  indorsement  of  worthless 
circulating  bank  notes. 

—  Treasury  nptes. 

Cited  in  Latham  v.  United  States,  1  Ct.  CI.  149;  Crocker  v.  Wolford,  5  Phila. 
340,  2  Pittsb.  463,  20  Phila.  Leg*  Int.  316;   Schollenberger  v.  Brinton,  62  Pa. 
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31,  22  PhiU.  Leg.  Int.  196,— holding  that  Congress  has  constitutional  power  to 
issue  treasury  notes  and  make  them  lawful  money  and  legal  tender. 

—  Confederate  money. 

Cited  in  Van  Hoose  v.  Bush,  64  Ala.  342,  holding  payment  in  Confederate 
money  at  a  time  when  it  was  current  and  not  objected  to,  a  good  satisfaction, 
though  depreciated  below  gold  and  silver;  Qreen  v.  Sicer,  40  Miss.  680,  holdini^ 
executory  contracts  founded  on  the  consideration  of  Confederate  money  and 
Mississippi  treasury  notes,  yalidi 

—  Connterfeit  money. 

Cited  in  Thomas  v.  Todd,  6  Hill,  340,  holding  that  thoo^  a  payment  in  coun- 
terfeit money  is  a  nullity,  yet  the  recipient  cannot  reoover  unless  he  promptly 
returns  it. 

87  AM.  BBC.  460,  FINNBY  T.  COCHRAN,  1  WATTS  &  8.  IIS. 
Statute  of  limitations  when  tmsts  Involved. 

Cited  in  Miller  v.  Fulton,  206  Pa.  595,  56  Atl.  74;  Barton  ▼.  Dickens,  48  Pa. 
618,  22  Phila.  Leg.  Int.  372a;  Campbell  v.  Boggs,  48  Pa.  624,— holding  that  only 
those  technical,  continuing  trusts,  cognizable  exclusively  in  equity,  are  exempt 
from  statute  of  limitations;  Albrecht  v.  Wolf,  58  111.  186,  holding  that  while 
the  duties  of  the  trustee  remain  undischarged  he  cannot  avail  himself  of  the 
statute  of  limitations;  but  the  statute  begins  to  run  if  he  openly  repudiates  the 
trust;  Downey  v.  Garard,  24  Pa.  52,  holding  that  the  statute  of  limitations  runs 
against  a  trust  not  cognisable  solely  in  courts  of  equity;  Hostetter  v.  HolHnger, 
117  Pa.  606,  12  Atl.  741,  45  Phila.  Leg.  Int.  66,  holding  that  payment  of  money 
to  one  for  the  use  and  support  of  another  creates  an  obligation  in  the  latter's 
favor,  which,  though  in  the  nature  of  a  trust,  is  cognizable  at  law  on  which 
statute  of  limitations  runs  from  the  time  the  latter  had  a  right  to  demand  pay- 
ment; Emaus  Orphan  House  v.  Kendig,  1  Pear^n  (Pa.)  34,  holding  that  the 
retaining  by  an  executor  of  a  sum  of  money  as  security  to  himself  against  a 
claim  does  not  make  him  a  trustee  in  respect  to  the  person  to  whom  the  claim 
is  tiue,  so  as  to  prevent  the  running  of  statute  of  limitations;  Amory  v.  Law- 
rence, 3  Cliff.  523,  Fed.  Cas.  No.  336,  holding  that  when  one  transfers  property 
to  another  to  use  to  pay  the  former's  debts,  balance  to  be  returned,  the  statute 
of  limitations  begins  to  run  when  the  former  discovers  that  the  debts  have  been 
paid  and  the  latter  has  a  balance  due  the  former;  Hostetter  v.  Hollinger,  21 
W.  N.  C.  73,  117  Pa.  606,  12  Atl.  741,  18  Pittsb.  L.  J.  N.  S.  878,  holding  that  a 
person  who  receives  money  for  a  particular  purpose  and  fails  to  so  apply  it  is 
within  operation  of  statute  of  limitations;  Whetham  v.  Pennsylvania  &  N.  T.  C. 
&  R.  Co.  9  Phila.  283,  30  Phila.  Leg.  Int.  78,  5  Legal  Gaz.  78,  holding  the  sUtute 
of  limitations  a  good  plea  in  bar  of  an  action  upon  stock  which  has  been  for- 
feited over  six  years  for  nonpayment  of  assessment;  Alexander  v.  Leckey,  9  Pa. 
120,  holding  assumpsit  against  a  sheriff  for  the  surplus  of  the  proceeds  of  a 
sale  under  execution,  barred  by  statute  of  limitations;  Halsey  v.  Tate,  52  Pa. 
311,  holding  that  when  one  transfers  to  another  certain  shares,  he  will  not  be 
allowed,  for  the  first  time  after  sixty  years,  to  set  up  that  the  transfer  was 
in  trust;  Ritchey's  Estate,  8  Pa.  Super.  Ct.  527,  on  effect  of  statute  of  limitations 
upon  trusts. 

Cited  in  reference  notes  in  42  A.  D.  430,  on  statute  of  limitations  in  cases  of 
trust;  64  A.  D.  636,  on  statute  of  limitations  as  applied  to  trusts. 

Cited  in  notes  in  12  A.  D.  373,  on  application  of  statute  of  limitations  in 
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equity;  99  A.  D.  390,  on  statute  of  limitations  as  between  trustee  and  cestui 
que  truet;  8  L.ILA.  647,  as  to  whether  trusts  are  within  statute  of  limitations; 
8  LJLA.  650,  on  running  of  statute  of  limitations  against  trusts  where  juris- 
diction concurrent  in  law  and  equity;  16  E.  R.  C.  271,  as  to  when  cause  of  action 
for  breach  of  fiduciary  duty  is  barred. 
—  In  faTor  of  attorney. 

Cited  in  Glenn  ▼.  Cuttle,  2  Grant,  Cas.  273;  Douglas  v;  Corry,  46  Ohio  St.  349, 
15  A.  S.  R.  604,  21  N.  E.  440,— holding  that  duty  of  attorney  to  pay 
over  money  collected  for  his  client  does  not  create  a  continuing  trust  within 
meaning  of  statute  exempting  such  trusts  from  operation  of  statute  of  limita- 
tions; Webster  v.  Newbold,  41  Pa.  482,  82  A.  D.  487,  holding  that  when  one 
attorney  receives  fees  due  to  two  jointly  and  he  made  no  agreement  to  hold  them 
in  trust,  the  statute  of  limitations  runs;  Derrickson  v.  Cady,  7  Pa.  27,  holding 
that  statute  of  limitations  begins  to  run  on  a  claim  against  an  attorney  for 
negligence  in  releasing  tract  A,  and  omitting  to  revive  a  judgment  to  preserve 
its  lien  against  the  same,  from  the  time  when  the  client  knew  that  the  attor- 
ney had  released  tract  A  from  such  lien;  Alexander  v.  Westmoreland  Bank, 
I  Pa.  395,  holding  the  liability  of  an  indorser  not  altered  by  receiving  the  not* 
as  attorney  for  the  purpose  of  suit;  hence  the  statute  of  limitations  will  run 
in  his  favor. 

Running  of  limitations  In  case  of  frand. 

C^ted  in  reference  note  in  61  A.  D.  317,  on  applicability  of  statute  of  lim- 
itations  to  cases  of  fraud.  ^ 

lilabllity  of  one  receiving  money  for  another. 

Cited  in  Wolffe  v.  State,  79  Ala.  201,  58  A.  R.  690,  holding  that  a  state  may 
recover,  in  an  action  of  assumpsit,  money  belonging  to  it  and  paid  by  its  treasurer 
to  one  receiving  it  in  payment  of  a  private  debt  with  knowledge  of  its  source; 
Kirkpatrick  v.  McDonald,  11  Pa.  387,  holding  that  where  a  fund  has  been  actual- 
ly received  by  a  person  designated  to  exercise  a  delegated  confidence  there  is  a 
concurrent  remedy  at  law  and  in  equity. 

Cited  in  reference  note  in  73  A.  D.  203,  on  liability  of  one  transforming  himself 
into  trustee. 

Cited  in^  note  in  46  A.  D.  81,  on  one  being  considered  trustee  who  receives 
money  to  be  paid  to  another. 
Effect  of  death  of  or  jnclgment  against  one  joint  debtor. 

Cited  in  reference  notes  in  62  A.  S.  R.  46,  on  effect  of  death  of  one  joint  debtor ; 
43  'A.  D.  667,  on  effect  of  judgment  against  one  of  several  joint  obligors. 

87  AM.  DEC.  455,  liEHMAN  v.  JONES,  1  WATTS  A  S.   126. 
Ebccnses  for  nonpresentment  of  bill  or  note. 

Cited  in  Foster  v.  Julien,  24  N,  Y.  28,  80  A.  D.  320  (dissenting  opinion),  on 
necessity  of  demand  when  maker  of  note  has  absconded;  Ratcliff  v.  Planters' 
Bank,  2  Sneed,  425,  holding  demand  on  acceptor  of  bill  of  exchange  excused  when 
he  had  absconded;  Baumgardner  v.  Reeves,  35  Pa.  250,  holding  a  visit  to  the 
maker's  place  of  business,  during  business  hours  to  make  presentment  of  note 
and  finding  it  locked  equivalent  to  actual  presentment  and  demand. 

Cited  in  reference  notes  in  45  A.  D.  467,  on  demand  or  notice  where  maker 
absconds  or  changes  residence ;  59  A.  D.  178,  on  necessity  for  demand  of  payment 
when  maker  absconds;  59  A.  D.  178,  on  removal  of  maker  as  excusing  demand  of 
payment 
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Distinguished  in  Taylor  v.  Snyder,  3  Denio,  145,  45  A.  D.  457,  holding,  demand 
on  maker  of  note  not  excused  because  he  lives  in  a  state  other  than  that  in  which 
the  note  was  made  and  dated,  which  fact  was  known  when  the  note  was  made. 

37  A3f.  DEC.  456,  POTT  ▼.  NATHANS,  1  WATTS  &  S.  155. 
Klght  to  subrogation  and  oontribntlon. 

Cited  in  Keely  v.  Cassidy,  93  Pa.  318;  Cassidy  v.  Keely,  13  Phila.  112,  36 
Phila.  Leg.  Int.  136, — holding  subrogation  an  equitable  right  which  will  be  denied 
when  its  exercise  would  produce  injustice ;  Wallace's  Estate,  59  Pa.  401,  holding 
that  a  tax  collector  who,  by  paying  over  taxes  on  certain  land  not  actually  col- 
lected, but  which  he  could  have  collected,  thereby  discharged  them  as  a  lien,  but 
for  the  amount  of  which  the  landowner  confessed  judgment  is  not  entitled  to 
precedence  over  a  prior  judgment  creditor;  Tracy  v.  Pomeroy,  120  Pa.  14,  21  W. 
N.  C.  332,  13  Atl.  514,  45  Phila.  Leg.  Int.  323,  holding  that  one  giving  the  holders 
of  a  note  a  separate  obligation  to  pay  .them  any  amount  they  might  fail  to  col- 
lect from  the  note  and  collaterals  given  by  two  prior  indorsers,  and  who  has  been 
compelled  to  pay,  has  no  claim  upon  the  collaterals. 

Cited  in  notes  in  99  A.  S.  R.  485,  on  rights  and  securities  to  which  payer  is 
entitled  to  be  subrogated;  32  A.  S.  B.  728,  on  remedy  of  holder  of  collateral  8e< 
curity  by  suit  on  principal  debt. 
•»  Right  of  snrety  generally. 

Cited  in  Nelson  v.  Webster,  72  Neb.  332,  117  A.  S.  R.  799,  68  L.R.A.  513,  100 
N.  W.  411,  holding  that  when  a  judgment  has  been  entered  on  a  promissory 
note  against  two  who,  inter  se,  were  principal  and  surety,  the  latter,  on  paying 
the  judgment,  may  take  an  assignment  thereof  to  himself  and  enforce  by  execution 
against  his  principal;  Lathrop*s  Appeal,  1  Pa.  St.  512;  Armstrong's  Appeal,  5 
Watts.  &  S.  352, — holding  one  who  becomes  surety  of  a  judgment  creditor  to  stay 
execution  and  thereafter  pays  the  judgment  not  entitled  to  be  substituted  as 
plaintiff  and  have  priority  to  subsequent  judgment  creditors ;  King  v.  Black- 
more,  72  Pa.  347,  13  A.  R.  684,  5  Legal  Gaz.  10,  holding  one  who  was  surety  for 
another's  rent  entitled  to  subrogation  to  a  replevin  bond  given  by  tenant  on 
distraint  by  landlord;  Gossin  v.  Brown,  11  Pa.  527,  holding  that,  in  the  absence  of 
special  circumstances  manifesting  an  intent  to  obliterate  the  original  obligation 
and  to  destroy  the  securities  taken  for  its  payment,  equity  will  regard  the  duty 
as  still  subsisting  at  the  option  of  the  surety;  Allegheny  Valley  R.  Co.  v.  Dickey, 
131  Pa.  86,  25  W.  N.  C.  168,  18  Atl.  1003,  on  right  of  surety  obtaining  stay  of 
«xecution  and  actually  paying  a  judgment  to  assignment  thereof;  Mitchell  v. 
De  Witt,  25  Tex.  Supp.  180,  78  A.  D.  561,  holding  surety  paying  principal's 
debt  entitled  in  equity  to  be  subrogated  to  all  the  creditor's  rights  in  securities 
for  the  debt  placed  in  the  latter's  hands  by  the  principal. 

Cited  in  reference  notes  in  44  A.  S.  R.  433,  on  subrogation  of  surety;  39  A.  D. 
477;  10  A.  S.  R.  87, — on  right  of  surety  to  subrogation;  40  A.  D.  288,  649; 
41  A.  D.  690;  44  A.  D.  384,— on  right  of  surety  paying  debt  to  subrogation  to 
creditor's  rights;  37  A.  D.  725,  on  subrogation  of  surety  to  creditor's  securi- 
ties ;  48  A.  D.  501 ;  78  A.  D.  564,  565,— on  right  of  surety  paying  d^t  to  subro- 
gation. 

Cited  in  notes  in  99  A.  S.  R.  507,  on  surety's  right  to  subrogation;  68  LuRA 
521,  on  nature  of  subrogation  of  sureties  paying  judgments  against  principals; 
68  L.R.A.  529,  532,  on  subrogation  of  sureties  paying  judgments  against  princi- 
pals to  collateral  securities. 
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—  Right  as  between  sureties  on  same  bond. 

Cited  in  Himes  v.  Keller,  3  Watts  ^  S.  401,  holding  a  surety  who  pays  his 
principal's  debt,  not  entitled  to  substitution  to  rights  of  the  creditor  as  against 
his  cosurety,  on  the  ground  that  the  principal  debtor  gave  the  cosurety  con- 
sideration for  becoming  surety;  Clapp  v.  Senneff,  7  Phila.  214,  26  Phila.  Leg.  Int. 
^33,  on  rights  of  sureties  inter  ae  at  different  stages  of  the  same  proceeding; 
Wright  V.  Grover  &  B.  Sewing  Mach.  Co.  82  Pa.  80,  2  W.  N.  C.  667,  33  Phila. 
Leg.  Int.  312,  holding  that  where  one  of  two  joint  sureties  pays  his  principal's 
debt  he  is  entitled  to  be  subrogated  to  all  the  creditor's  remedies  against  his 
cosurety  for  the  collection  of  the  latter's  proportion  of  the  debt. 
^>  Right  as  between  different  sets  of  sureties. 

Cited  in  CuUiford  v.  Walser,  158  N.  Y.  65,  70  A.  S.  R.  437,  52  N.  E.  648, 
holding  that,  as  between  two  sets  of  sureties  who  undertake  to  secure  the  same 
debt,  although  in  different  stages  of  legal  proceedings,  the  primary  liability 
rests  upon  the  last  set;  Fidelity  &  D.  Co.  v.  Bowen,  123  Iowa,  356,  6  L.R.A. 
(N.S.)  1021,  98  N.  W.  .897,  holding  surety  on  supersedeas  bond  entered  without 
request  of  sureties  on  bond  for  release  of  attachment,  not  entitled,  on  payment 
of  judgment  against  attachment  defendant  after  affirmance,  to  subrogation 
against  sureties  on  release  bond;  Kellar  v.  Williams,  10  Bush,  216,  holding  that 
a  surety  on  a  bond  given  to  stay  execution,  and  who  has  been  compelled  to  pay, 
may  be  subrogated  to  the  rights  of  the  creditor  against  a  surety  on  a  super- 
sedeas bond  given  on  appeal  which  proved  unsuccessful,  when  the  debtor  before 
the  appeal  was  determined  became  insolvent;  Hinckley  v.  Kreitz,  58  N.  Y.  683, 
holding  that  where  an  undertaking  is  given  on  .appeal  to  the  general  term  and 
a  new  one  on  appeal  to  the  court  of  appeals  for  judgment  and  costs,  as  between 
the  two  sets  of  sureties,  the  primary  liability  rests  on  the  latter  and  their  re- 
lease by  the  judgment  creditor  discharges  the  former;  Yeager's  Appeal,  19  W. 
N.  C.  151,  5  Sadler  (Pa.)  85,  44  Phila.  Leg.  Int.  241,  8  Atl.  225;  Mowery  v.  Brum- 
baugh, 14  Pa.  Co.  Ct.  257,  holding  that  when  a  judgment  is  entered  on  a  promis- 
sory note  against  a  principal  and  surety,  one  becoming  bail  for  stay  of  execution, 
without  the  knowledge  or  consent  of  the  surety,  and  having  to  pay  the  judgment, 
has  no  recourse  against  the  surety;  Clay  v.  Schnitzell,  5  Phila.  441,  21  Phila.  Lep^. 
Int.  229,  holding  that  a  prior  surety  has  a  right  to  be  subrogated  to  a  security 
given  to  obtain  delay  or  suspension  of  legal  proceedings  against  the  principal; 
McCormick  v.  Irwin,  35  Pa.  Ill,  holding  surety  on  original  obligation,  paying 
debt  entitled  to  subrogation  to  rights  of  creditor,  against  both  principal  and 
subsequent  surety;  Schnitzel's  Appeal,  49  Pa.  23,  78  A.  D.  477,  holding  surety 
paying  joint  judgment  entered  against  himself  and  principal,  entitled  to  re- 
cover against  subsequent  bail  for  stay  of  execution,  who  took  indemnity; 
Titzel  V.  Smeigh,  2  Legal  Chron.  271,  holding  that  when  a  judgment  is  entered 
against  principal  and  sureties,  one  who,  at  the  solicitation  of  the  principal 
alone,  becomes  security  to  stay*  execution  and  is  compelled  to  pay  cannot  have 
substitution  against  the  surety  defendants. 

Distinguished  in  Bradford  v.  Mooney,  2  Cin.  Sup.  Ct.  Rep.  468,  holding  a 
surety  on  an  attachment  bond  not  entitled  to  contribution  from  a  surety  on  a 
supersedeas  bond  given  on  the  dissolution  of  the  attachment,  which  dissolution 
was  affirmed  on  appeal,  and  the  amount  of  the  damages  were  paid  by  the  first 
surety;  Hartwell  v.  Smith,  15  Ohio  St.  200,  holding  that  when  a  surety  on  an 
attachment  bond,  on  judgment  being  rendered  against  his  principal,  unites  with 
another  surety  on  a  supersedeas  bond,  no  right  of  contribution  arises  In  such 
case  in  favor  of  the  first  surety  against  the  second- 
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Wbat  termtnates  relation  of  principal  and  surety. 

Cited  in  Cheyney  v.  Wright,  7  Phila.  431,  27  Phila.  Leg.  Int.  21,  on  effect  of 
a  judgment  as  extinguishing  the  relation  of  principal  and  surety  inter  Be; 
Manufacturers'  &  M.  Bank  v.  Bank  of  Pennsylvania,  7  Watts  k  S.  335,  42  A. 
D.  240,  holding  the  relation  of  principal  and  surety  not  extinguished  by  separate 
judgments  against  them,  and  hence  the  surety  is  discharged  by  the  creditors 
giving  time  to  the  principal. 

Cited  in  note  in  68  L.ILA.  567,  on  judgment  against  principal  and  surety  as 
merger  of  relation. 
Discharge  of  surety. 

Cited  in  Cross  v.  Marcey,  2  Luzerne  Leg.  Beg.  85,  holding  that  the  doctrine 
that  a  binding  agreement  to  give  time  discharges  a  surety  while  the  obligation 
is  one  of  contract  applies  with  the  same  effect  after  it  has  passed  into  judg- 
ment; Trotter  v.  Strong,  63  Dl.  272,  holding  that  an  agreement  by  the  creditor 
with  the  principal  debtor  not  to  sue,  or  that,  on  part  payment,  he  will  not  sue 
him  for  the  remainder,  if  without  the  consent  of  the  surety,  discharges  him; 
Barnes  v.  Mott,  64  N.  Y.  307,  21  A.  R.  625  (affirming  16  Abb.  Pr.  N.  S.  57), 
holding  that  where  lands  encumbered  by  a  judgment  are  conveyed  with  warranty 
to  a  purchaser  for  full  value,  the  grantee  occupies  a  position  similar  to  that  of 
surety  for  the  judgment  debtor,  and  a  release  by  the  judgment  creditor  who 
knows  their  rights,  of  any  security  to  which  they  would  be  entitled  in  equity 
discharges  the  lien  of  the  judgment. 
Remedy  for  reviewing  decree  of  subrogation. 

Cited  in  Steele's  Appeal,  72  Pa.  101,  holding  appeal  the  proper  remedy  to  re- 
view a  decree  of  subrogation  in  the  court  below. 

S7  AM.  DEC.  459,  KING  ▼.  KING,  1  WATTS  A  S.  205. 
Interests  as  vested  or  contingent. 

Cited  in  Re  Kountz,  35  Pittsb.  L..J.  N.  S.  267;  Irvine's  Estate,  31  Pa.  Super. 
Ct.  614, — holding  that  in  doubtful  cases  an  interest  will,  if  possible,  be  construed 
as  vested  rather  than  as  contingent;  Little's  Appeal,  117  Pa.  14,  20  W.  N.  C. 
242,  11  Atl.  520,  44  Phila.  Leg.  Int.  483,  holding  that  when  a  devise  is  to  a  man 
for  life  and  after  his  death  to  his  heirs,  he  takes  a  vested  estate  though  he  dies 
before  it  is  paid  to  him;  Re  Sebastian,  4  Phila.  236,  17  Phila.  Leg.  Int.  388, 
holding  that  where  a  devise  was  to  testator's  wife  for  life,  and  on  her  death 
the  estate  to  be  sold  and  divided  in  equal  shares  among  his  four  children,  each 
of  them  to<^  a  vested  legacy;  Homer's  Estate,  24  Pittsb.  L.  J.  N.  S.  386,  hold- 
ing that  where  a  gift  is  to  a  class  "or  their  heirs,"  the  heirs  of  those  who  die  in 
testator's  lifetime  take  by  way  of  substitution;  Lewis's  Estate,  20  W.  N.  C. 
255, 18  Phila.  210,  44  Phila.  Leg.  Int.  285,  holding  that  where  testator  bequeathed 
certain  legacies  "from  and  immediately  after  the  decease  of  my  two  daugh- 
ters and  the  survivor  of  them,  if  my  wife  be  then  also  deceased,"  and  the 
legatees  died  before  the  daughters  and  wife,  the  legacies  were  contingent  upon 
the  survival  of  the  legatees;  Reed's  Appeal,  118  Pa.  215,  4  A.  S.  R.  588,  20 
W.  N.  C.  400,  11  Atl.  787,  45  Phila.  Leg.  Int.  95,  18  Pittsb.  L.  J.  N.  S.  231, 
holding  that  where  testator  directed  his  executors  to  pay  one  ninth  of  thfe 
interest  from  the  proceeds  of  his  estate  to  each  of  his  nine  grandchildren  "or 
if  any  of  them  have  died  leaving  heirs,  then  pay  the  same  to  said  heirs,"  the 
legacies  were  vested;  Heberton's  Estate,  3  Phila.  436,  16  Phila.  Leg    Int  212, 
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holding  that  where  several  interests  are  carved  out  of  an  estate  hy  the  same 
will  which  disposes  of  the  entire  estate,  such  interests  are  held  to  pass  from 
the  testator,  and  vest  in  the  devisees,  where  there  is  no  contingency,  at  one 
and  the  same  time;  Re  Mitchener,  1  Legal  Chron.  301,  30  Phila.  Leg.  Int.  336, 
holding  that  where  a  testator  after  giving  a  life  estate  directed  that  the 
residue  be  divided  "equally,  among  my  nieces  and  nephews,"  such  remainder 
was  vested,  and  the  l^al  repesentatives  of  a  deceased-  nephew  or  niece  would 
take  a  share;  Ritzman  v.  Ritzman,  1  Pearson  (Pa.)  167,  holding  that  where 
testator  directs  that  the  proceeds  of  his  realty,  if  sold,  be  divided  equally 
among  hie  children,  and  one  dies  after  the  sale  of  the  land  but  before  it  was 
paid  for,  his  share  goes  to  his  personal  representatives  and  not  to  his  heirs; 
Bowlbys*  Estate,  16  Pa.  Co.  Ct.  184,  4  Pa.  Dist.  R.  108,  holding  that  where  a 
testator,  after  leaving  all  his  property  to  his  sister  for  life,  provided  that  at 
her  death  one  third  should  descend  to  K  for  life  "and  in  case  E.  should  de- 
cease then  his  portion  shall  descend  to  his  heirs,"  and  E.  died  before  the  life 
tenant,  he  took  a  vested  remainder  which  passed  by  his  will;  Reichards  Ap* 
peal,  116  Pa.  232,  10  W.  N.  C.  601,  0  Atl.  311  (affirming  4  Kulp,  251),  as  to 
when  a  remainder  is  vested  and  when  contingent;  Muhlenberg's  Appeal,  103 
Pa..  687,  41  Phila.  Leg.  Int.  304,  holding  that  fhe  word  "heirs"  in  a  will,  un- 
controlled by  the  expressed  intention  of  the  testator,  has  the  effect  of  vesting 
a  legacy  that  would  otherwise  be  contingent;  Ryan's  Estate,  2  Chester  Co. 
Rep.  225,  holding  that,  as  a  general  rule,  a  legacy  will  lapse,  unless  the  lega- 
tee survive  the  testator;  and  the  word  "heirs"  does  not  operate  in  favor  of 
the  issue;  Bayard  v.  Atkins,  10  Pa.  15,  holding  that  where  the  income  of  an 
estate  is  to  be  paid  to.  A  for  life,  and  if  he  reach  twenly-one  he  might  dispose 
of  the  principal  by  will,  but  if  he  die  before  reaching  twenty-one,  or  intestate, 
then  the  principal  sum  descends  to  testatrix's  heirs  at  law,  the  income  as 
it  accrues  vests  absolutely  in  A,  and  is  not  subject  to  the  contingencies  on 
which  the  principal  is  devised  over;  Reed  v.  Buckley,  5  Watts  ft  S.  517,  40  A. 
D.  531,  holding  that  a  direction  "that  the  net  proceeds  of  my  estate  .  .  . 
shall  be  equally  divided  among  my  remaining  children,  share  and  share  alike, 
and  at.  the  times  of  their  severally  arriving  at  the  age  of  twenty-one  years," 
creates  a  vested  legacy;  Buckley  v.  Reed,  16  Pa.  83,  holding  that  where  prop- 
erty is  devised  to  the  widow  for  life,  remainder  to  the  children  equally,  to  be 
paid  to  them  when  they  respectively  reach  twenty-one,  the  shares  of  the 
children  are  vested  interests;  Gorgar's  Appeal,  9  Sadler  (Pa.)  361,  holding 
that  in  a  bequest  as  follows:  "From  and  immediately  after  the  decease  of  my 
said  two  daughters  and  the  survivor  of  them,  if  my  wife  be  then  also  deceased, 
I  give  and  bequeath  to  A.  $3,000,"  the  l^acy  to  A.  was  contingent,  and  she 
having  died  before  the  daughter  and  widow,  her  representatives  were  not  en- 
titled thereto;  McClure's  Appeal,  72  Pa.  414,  holding  that  a  legacy  to  one 
for  life  and  to  another  at  his  death  goes  to  the  legal  representatives  of  the  lat- 
ter should  he  not  live  to  take  it  himself;  Pleasonton's  Appeal,  99  Pa.  362,  11 
W.  N.  C.  273,  holding  that  where  a  gift  of  a  legacy  in  the  shape  of  an  annu- 
ity for  the  life  of  the  legatee  is  postponed  to  a  future  time,  it  is  contingent; 
Carstensen's  Estate,  196  Pa.  325,  46  Atl.  495,  as  to  whether  a  postponed  legacy 
to  a  class  is  vested  or  contingent;  Schuldt's  Estate,  199  Pa.  68,  48  Atl. 
879,.  as  to  whether  a  postponed  bequest  is  vested  or  contingent;  Chafee  v. 
Maker,  17  R.  I.  739,  24  Atl.  773,  holding  that  where  an  estete  is  given  In 
trust  to  apply  the  income  to  the  support  of  A  for  life  and  if  necessary  a 


Digitized  by 


Google 


37,  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1306 

part  of  the  principal,  with  remainder  over  to  B.,  B.  ta^es  a  vested  remainder 
whidi,  if  she  dies  during  the  life  of  A.,  goes  to  her, administrator. 

Cited  in  reference  notes  in  48  A.  D.  594,  as  to  what  constitutes  a  vested 
legacy;  40  A.  D.  534;  49  A.  D.  432, — as  to  when  vested  legacies  are  given  by 
will. 

Cited  in  notes  in  10  A.  S.  R.  474,  on  rules  as  to  vesting  of  legacies;   9 
L.R.A.  213,  on  vested  remainders. 
—  Time  of  vesting. 

Cited  in  Hempstead  v.  Dickson,  20  111.  193,  71  A.  D.  260,  holding  vested  re- 
mainder in  all  testator's  children  living  at  his  death  created  by  devise  to  three 
persons  to  hold  until  testator's  youngest  child  should  reach  a  certain  age,  in 
trust  for  all  his  surviving  children  and  their  heirs;  McDaniel  v.  Allen,  64 
Miss.  417,  1  So.  356,  holding  that  a  devise  to  A.  for  life,  remain- 
der to  be  divided  equally  among  the  heirs  of  testator's  body,  cre- 
ates vested  remainders  in  remaindermen  living  at  testator's  death; 
Thompson's  Estate,  18  Montg.  Co.  L.  Rep.  41,  holding  that  where  an 
estate  was  to  testator's  wife  for  life,  remainder  to  his  daughter  absolutely, 
the  estate  vested  in  the  daughter  at  her  father's  death  and  passed  by  her  will 
though  she  died  in  her  mothei^'s  lifetime;  Macelister's  Estate,  14  Pa.  Co.  Ct. 
385,  3  Pa.  Dist.  R.  103,  holding  that  a  gift  to  one  for  life,  then  to  another 
for  life,  then  to  a  third  absolutely,  and  in  case  of  the  death  of  both  the  sec- 
ond and  third  takers  then  to  the  residue,  creates  interests  which  vest  at  the 
death  of  the  testator,  subject  to  be  devested  upon  the  happening  of  the  condi- 
tion subsequent;  Bower's  Estate,  11  Phila.  620,  33  Phila.  Leg.  Int.  229,  hold- 
ing that  where  the  purpose  is  to  give  interests  to  different  persons  in  succes- 
sion, each  gift  is  alike  immediate,  though  the  second  taker  cannot  have  the 
benefit  imtil  the  death  of  the  first;  McGill's  Appeal,  61  Pa.  46,  26  L^.  Int. 
300,  holding  that  where  a  testator  bequeaths  the  proceeds  of  bank  stock  to  M. 
for  life,  and  on  her  decease  to  be  sold  and  divided  equally  between  T.  and 
G.,  or  their  heirs,  the  bequest  to  T.  and  G.  vests  on  testator's  death  and  an 
assignment  by  them  before  M  's  death  passes  title  to  the  stock ;  Provenchere's 
Appeal,  67  Pa.  463  (affirming  Legal  Gaz.  Rep.  68,  2  Legal  Gaz.  190),  holding 
that  where  interest  either  by  way  of  maintenance  or  otherwise  is  g^ven  to  the 
legatee  in  the  meantime,  the  legacy,  notwithstanding  the  gift  itself  be  post- 
poned, vests  on  the  death  of  the  testator;  Robinson's  Estate,  13  Phila.  299,  37 
Phila.  Leg.  Int.  15,  holding  that  where  a  testator  bequeathed  the  income  of 
his  estate  to  his  wife  until  his  daughter  was  of  age,  then  one  third  to  the 
widow  absolutely  and  one  third  to  the  daughter  absolutely,  the  devise  of  one 
third  vested  in  the  widow  on  testator's  death,  and  was  not  contingent  on  her 
living  until  the  daughter  was  of  age;  Chew's  Appeal,  37  Pa.  23,  holding  that 
a  bequest  after  the  death  of  a  person  given  an  antecedent  interest  in  the  same 
will  does  not  denote  a  condition  that  the  legatee  shall  survive  such  a  person, 
nor  denote  when  the  interest  shall  vest,  but  only  marks  the  tinle  when  the  gift 
takes,  effect  in  possession;  McCalVs  Appeal,  86  Pa.  254,  5  W.  N.  C.  546,  hold- 
ing that  where  a  bequest  was  in  trust  to  pay  the  income  to  G.  for  life,  and 
after  his  death  to  pay  the  income  to  W.  until  he  attained  the  age  of  twenty- 
five  years,  and  on  arriving  at  that  age  to  pay  him  the  principal,  but  if  he 
should  die  before  that  age  without  wife  or  issue,  the  principal  should  go  over, 
and  W.  died  at  the  age  of  thirty-seven  in  the  lifetime  of  G.,  the  legacy  vested 
in  W.  when  he  became  twenty-five  years  old  and  goes  to  his  executor;  Blood 
good's  Estate,  26  W.  N.  C.  335,  47  Phila.  Leg.  Int.  298,  8  Pa.  Co.  Ct.  646,  20 
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Pfaila.  47,  holding  that  where  devise  was  to  testator's  wife  for  life,  remainder 
to  his  children,  the  latter's  estate  was  vested  on  testator's  death. 
Word  "heirs"  as  one  of  purchase. 

Cited  in  Bacon's  Estate,  6  Phila.  335,  24  Phila.  Leg.  Int.  12,  holding  that 
where  a  trust  is  to  pa^  over  the  income  of  real  and  personal  estate  to  a  mar- 
ried woman  for  life,  remainder  to  the  right  heirs  in  fee,  the  word  "heirs"  is  a 
word  of  purchase. 

Cited  in  note  in  8  L.K.A.  748,  on  definition  of  word  '^heirs'*  in  wilL 

Zl  AM.  BEO.  461,  lilBHART  v.  WOOD,  1  WATTS  &  S.  265. 
Discharge  of  servant  — Acts  Justifying. 

Cited  in  Henderson  v.  Hydraulic  Works,  9  Phila.  100,  30  Phila.  L^.  Int. 
44,  holding  that  an  agent  who  is  wanting  in  fidelity  forfeits  his  right  to  his 
place,  whatever  may  be  the  nature  of  his  default  and  whether  it  is  or  is  not 
A  source  of  injury  to  his  principal ; "  Singer  v.  M'Cormick,  4  Watts.  &  S.  265, 
holding  that  an  improper  erasure  in  books  of  firm  by  clerk  at  instigation  of 
-one  partner  justifies  his  discharge  by  the  other  partner  and  refusal  to  pay  him 
wages. 

Cited  in  notes  in  17  E.  R.  C.  211,  on  acts  justifying  discharge  of  servant; 
•6  L.R.A.(N.S.)   76,  on  justification  of  discharge  of  servant  as  defense  in  action 
by  servant  for  damages  for  breach  of  contract. 
—  Effect  on  right  to  wages. 

Cited  in  Bixby  v.  Parsons,  49  Conn.  483,  44  A.  R.  246,  holding  that  when  a 
■servant  seduces  his  master's  daughter,  the  master,  when  sued  for  wages,  may 
recoup  damages  for  the  seduction;  Koll  v.  Bush,  6  Colo.  App.  294,  40  Pac. 
579,  holding  that  every  contract  for  hire  of  services,  whether  for  definite  or 
indefinite  time,  is  subject  to  the  employer's  right  to  discharge  the  employee 
for  sufficient  cause;  Steele  v.  Crabtree,  130  Iowa,  313,  106  N.  W.  763,  holding 
fraud  and  unfaithfulness  of  a  servant  in  performance  of  his  duty  available 
as  a  defense  to  in  action  on  an  express  contract  for  the  service,  though  not 
pleaded  as  a  counterclaim;  Paul  v.  Minneapolis  Threshing  Mach.  Co.  87 
Mo.  App.  647,  holding  that  fraud  and  misconduct  on  the  part  of  an  agent 
forfeits  his  right  to  compensation;  Silver  Spring  Bleaching  &  Dyeing  Co.  v. 
Woolworth,  -16  R.  I.  729,  19  Atl.  628,  holding  that  when  a  servant  violates  his 
contract  and  assumes  a  position  hostile  to  his  employer,  a  dismissal  is  justifi- 
able, and  wages  for  past  service  not  due  and  payable  are  forfeited;  'Turner 
T.  Kouwenhoven,  100  N.  Y.  115,  2  N.  E.  637,  holding  that  a  mere  failure 
•of  an  employee  to  pay  over  moneys,  caused,  not  by  dishonesty,  but  by  mistake 
or  neglect,  in  the  absence  of  any  provision  of  the  contract  causing  it,  will 
not  defeat  a  recovery  for  the  contract  price  less  the  sum  so  retained;  Williams 
V.  Eldridge,  9  Kulp,  566,  holding  a  servant  who  commits  a  criminal  offense, 
ihough  not  immediately  injurious  to  the  person  or  property  of  his  master,  not 
•entitled  to  recover  any  part  of  his  wages;  Matthews  v.  Park  Bros.  146  Pa. 
384,  29  W.  N.  C.  395,  23  Atl.  208,  9  Lane.  L.  Rev.  118,  22  Pittsb.  L.  J.  N.  S. 
•271,  holding  that  an  employee,  rightfully  discharged  for  wilful  disobedience 
of  proper  orders,  can  recover  nothing  for  the  balance  of  the  term;  Beach  v. 
Mullin,  34  N.  J.  L.  343,  holding  that  where  a  servant  whose  wages  are  due 
and  payable  periodically  refuses  to  serve  in  the  manner  contracted  for  he  can 
recover  nothing  ^or  that  portion  of  time  during  which  he  served  since  the 
last  periodical  payment  of  wages;  Peterson  v.  Mayer,  46  Minn.  468,  13  L.R.A. 
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72,  49  N.  W.  245,  holdiog  an  employee  hired  from  month  to  montii  at  stipn- 
lated  salary  payable  at  the  end  of  each  month,  who  embezzled  daring  each 
month,  not  entitled  to  pay  for  any  month  while  thoa  employed. 

Cited  in  reference  notes  in  98  A.  D.  431,  on  recovery  of  wages  by  servant 
discharged  for  misconduct;  40  A.  D.  498,  on  liability  of  master  for  wrongfully 
di8<!harging  servant  hired  for  definite  term. 

Cited  in  notes  in  39  A.  D.  535,  on  apportionment  of  servant's  contract; 
43  A.  D.  208,  on  recovery  of  wages  by  servant  discharged  for  justifiable  cause; 
13  L.RJ^.  72,  on  necessity  for  performance  of  entire  contract  before  demand  for 
wages;  22  L.  ed.  U.  S.  361,  on  right  of  servant  to  recover  wages  when  dis- 
charged for  just  cause. 

S7  AM.  DEC.  464,  GORDON  ▼.  HUTCHINSON,  1  WATTS  A  8.  285. 
Who  kre  oommon  carriers. 

Cited  in  Chouteauz  v.  Leech,  18  Pa.  224,  57  A.  D.  602,  holding  that  parties 
may  bind  themselves  to  liabilities  of  oommon  carriers  upon  one  occasion  only, 
and  it  is  no  defense  to  say  that  they  have  never  done  so  before;  Fuller  v. 
Bradley,  25  Pa.  120,  holding  that  one  who  holds  himself  forth  to  the  public  to 
carry  for  hire  is  a  common  carrier  as  much  on  his  first  trip  as  in  any  subse- 
quent one,  and  has  a  lien  on  the  cargo  for  freight;  Rodgers  v.  Stophel,  32  Pa. 
Ill,  72  A.  D.  775,  as  to  who  is  a  common  carrier;  Vemer  v.  Sweitzer,  32  Pa. 
208,  holding  one  who  undertakes  for  hire  to  carry  for  all  persons,  indifferently, 
who  may  employ  him,  a  common  carrier;  Moss  v.  Bettis,  4  Heisk.  661,  13  A. 
R.  1,  holding  that  a  person  who  undertakes,  though  it  may  be  only  pro  hoc  vice^ 
to  carry  by  river,  for  hire,  without  special  coutract,  incurs  the  liability  of  a 
common  carrier;  Memphis  News  Pub.  Co.  v.  Southern  R.  Co.  110  Tenn.  684» 
63  L.RJ^.  150,  75  S.  W.  941,  holding  that  commercial  railroads  are,  by  their 
very  nature  and  organic  character,  common  carriers;  Chevallier  v.  Straham, 
2  Tex.  115,  47  A.  D.  639,  holding  all  persons  who  transport  goods  for  hire  for 
such  as  see  fit  to  employ  them,  whether  usually  or  occasionally,  whether  as 
principal,  or  incidental  employment,  common  carriers,  and  liable  as  such. 

Cited  in  reference  notes  in  37  A.  D.  698;  39  A.  D.  134,  406;  40  A.  Di  782; 
43  A.  D.  102;  55  A.  D.  448,— on  who  are  common  carriers;  70  A.  D.  522,  on 
distinctive  characteristics  of  common  carriers;  67  A.  D.  656;  70  A.  S.  R.  437, — 
(m  wagoner  as  common  carrier. 

Cited*  in  notes  in  40  A.  D.  100;  47  A.  D.  649,-— on  who  liable  as  common  car- 
rier; 47  A.  D.  650,  on  wagoners  and  teamsters  as  common  carriers. 

Criticized  in  Fish  v.  Chapman,  2  Ga.  349,  46  A.  D.  393,  holding  that  to  make 
one  a  common  carrier  he  must  exercise  it  as  a  common  employment,  undertake 
to  carry  for  persons  generally  as  a  business,  and  not  as  a  casual  occupa- 
tion. 

Denied  in  Lefferson  v.  Dallas,  20  Ohio  St.  08,  holding  one  not  making  business 
of  carrying  goods  nor  holding  himself  out  as  such,  not  common  carrier,  thou^ 
he  occasionally  carries  for  hire. 
—  By   water. 

Cited  in  Bassett  v.  Aberdeen  Coal  &  Min.  Co.  120  Ky.  728,  88  S.  W.  818, 
holding  that  a  company  doing  a  general  towing  business,  which  holds  itself 
out  as  ready  to  carry  for  all  when  it  has  no  towing  to  do,  is  a  common  carrier 
for  the  time  being;  Leonard  v.  Hendrickson,  18  Pa.  40,  55  A.  D.  587,  holding 
that  owners  of  steamboats  employed  in  towing  boats  and  rafts  are  not  common 
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carriers  of  what  is  towed  but  are  responsible  for  ordinary  skilly  eare,  and  dili- 
gence. 
Duty  and  liability  of  oommoii  carriers. 

Cited  in  Alexander  v.  Greene,  7  Hill,  533,  holding  steamboat  owner  liable 
for  gross  negligence  in  towing  barge,  though  his  contract  with  barge  owner 
stated  that  the  service  was  ''at  risk  of  the  master"  of  the  barge;  Pittsburg, 
C.  &  St.  L.  R.  Co.  V.  Morton,  61  Ind.  639,  28  A.  R.  682,  holding  a  railroad 
«ompcuiy  not  under  obligations  to  carry  beyond  its  own  route  wh^i  it  does  not 
hold  itself  out  as  being  ready  to  do  so. 

SI  AM.  DEC.  467,  FOULK  ▼.  McFARLANE,  1  WATTS  A  S.  297. 
Title  acquired  by  purchaser  at  Judicial  sale. 

Cited  in  Martin  v.  Gernandt,  19  Pa.  124,  holding  that  a  judgment  cred- 
itor may  sell  his  debtor's  land  on  his  judgment,  and  on  purchasing  it,  show  in 
«jectment  that  a  sale  on  a  former  judgment  was  void  as  oollusiye  and  fraudu- 
lent; Spindler  ▼.  Atkinson,  3  Md.  409,  56  A.  D.  755,  holding  that  a  bona  fide 
purchaser  at  execution  sale  takes  all  the  interest  which  the  grantor  owned  in 
the  property  at  the  date  of  the  deed. 

Cited  m  reference  note  in  56  A.  D.  761,  on,  title  acquired  by  purchaser  at 
sheriff's  sale. 
Estoppel  in  pais. 

Cited  in  Pendleton  v.  Richey,  32  Pa.  58,  holding  that  a  defendant  who  by 
fraud  has  been  induced  to  satisfy  a  valuation  for  improvements,  made  under  a 
tax  title,  is  not  estopped  from  having  a  new  valuation  on  a  second  ejectment 
by  the  same  plaintiff;  Martin  v.  Johnson,  23  Mo.  App.  96,  holding  when  one 
indorses  a  note  to  a  debtor  to  enable  him  to  make  a  settlement  with  his  cred- 
itors, and  the  latter  take  the  note  in  part  payment  only,  ignorant  of  the  un- 
derstanding with  the  debtor,  he  obtains  good  title  thereto. 
—  By  fraud  at  Judicial  sale. 

Cited  in  Stuart  v.  Brown,  135  Ind.  232,  34  N.  E.  976,  holding  that  one  who 
•colludes  with  another  whose  duty  it  is  to  pay  taxes  on  a  piece  of  land,  to 
prevent  competition  in  a  tax  sale,  and  who  buys  it  at  such  sale,  is  estopped  to 
•claim  the  benefit  of  his  purchase. 

Cited  in  reference  notes  in  26  A.  D.  106,  on  title  acquired  by  fraudulent  pur- 
«haser  at  sheriff's  sale;  53  A.  D.  493,  on  effect  as  vitiating  sale  of  false  repre- 
sentations which  prevent  competition;  57  A.  D.  775,  on  effect  of  purchaser 
fraudulently  preventing  competition  at  sheriff's  sale. 

Cited  in  note  in  20  LJEIJL  546,  on  effect  of  preventing  or  checking  bids  on 
validity  of  sale  at  auction. 

Distinguished  in  Porter  v.  M'Ginnis,  6  Watts.  &  S.  502,  holding  that  where 
land  is  sold  by  the  sheriff  and  one  who'  claims  title  to  it,  in  good  faith,  gives 
notice  that  the  defendant  in  the  execution,  as  whose  property  it  is  sold  has  no 
title,  and  he  afterwards  becomes  the  purchaser,  he  is  not  thereby  estopped  from 
setting  up  the  title  thus  purchased  to  protect  himself  against  an  action  of 
trespass   quare  elausum  fregit. 

Right  of  plaintiff  in  ejectment  to  set  up  incomplete  title  against  fraud- 
ulent title.' 

Cited  in  Henninger  v.  Boyer,  10  Pa.  Co.  Ct.  606,  on  right  of  plaintiff  in  eject- 
ment to  set  up  incomplete  title  against  defendant's  fraudulent  title. 
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87  AM.  DEC.  499,  BITZER  ▼.  SHTNK,  1  WATTS  &  6.  840; 
Confesston  of  Judgment  by  one  partner. 

Cited  in  Alexander  y.  Alexander,  85  Va.  353,  1  LJI.A.  125,  7  S.  E.  335;  Kanne* 
berg  V.  Kanneberg,  21  Lane.  L.  Rev.  180;  Squier  v.  Squier,  1  Lack.  Leg.  News, 
193,— holding  that  partner  cannot  bind  copartner  by  confession  of  judgment 
against  firm;  Buchanan  v.  Scandia  Plow  Co.  6  Colo.  App.  34,  39  Pac.  899,  holding 
that  without  special  authority  a  partner  cannot  confess  judgment  against  his 
firm;  DaVienport  Mills  Co.  V.  Chambers,  146  Ind.  156,  44  N.  E.  1109,  holding 
that  a  partner  has  no  authority  to  confess  judgment  against  his  copartners,  and 
judgment  entered  on  such  confession  is  void  as  to  them  though  valid  as  to  him; 
McKenuk  v:  McSherry,  4  Pa.  Dist.  R.  676,  1  Lack.  Leg.  News,  230,  holding  judg- 
ment note  made  by  one  partner  after  dissolution,  void  as  against  nonconsenting 
partner;  Paxon  v.  Beans,  3  Phila.  433,  16  Phila.  Leg.  Int.  1^7,  holding  that  tbrm 
goods  may  be  sold  on  judgment  confessed  by  one  partner  for  firm. 

Cited  in  reference  notes  in  57  A.  D.  236,  on  effect  of  judgment  confessed  by 
partner;  44  A.  D.  570,  on  effect  of  a  judgment  against  partnership  or  joint 
debtors  on  confession  by  one;  34  A.  S.  R.  688,  on  power  of  individual  partner  as 
to  confession  of  judgment. 

Cited  in  note  in  12  A.  D.  37,  on  partner'^  power  to  confess  judgment. 

Distinguished  in  Geo.  W.  McAlpin  Co.  v.  Finsterwald,  57  Ohio  St.  624,  49  N.  E. 
784,  holding  that  a  firm  creditor  cannot  set  aside  a  judgment  against  the  firm, 
entered  ill  good  faith  for  a  firm  <)ebt  by  one  partner  without  the  consent  of  his 
copartner;  Ross  v.  Howell,  34  Phila.  Leg.  Int.  312,  holding  that  where  a  judgment 
was  confessed  against  the  members  of  a  partnership  by  one  partner  for  a  firm 
debt,  the  interest  of  the  other  partners  in  the  firm  effects  could  be  sold;  Palmer 
V.  Taggart,  1  Chester  Co.  Rep.  107,  holding  a  firm  not  bound  on  a  judgment 
confessed  by  one  partner  in  the  name  of  the  firm  for  a  firm  debt  on  a  note  under 
seal;  Elliott  v.  Holbrook,  33  Ala.  659,  holding  partners  estopped  to  deny  truth 
of  recitals  in  a  judgment  confessed  by  one  partner  that  he  had  authority  to 
confess  judgment. 

S7  AM.  DEC.  472,  GRAFFIUS  ▼.  TOTTENHAM,  1  WATTS  A  S.  488. 
Title  acquired  by  adverse  possesston. 

Cited  in  Bussier  v.  Weekey,  4  Pa.  Super.  Ct.  69;  Settinsche  v.  Lamb,  18  Neb. 
619,  26  N.  W.  374;  Catling  v.  Lane,  17  Neb.  77,  22  N.  W.  227;  Horbach  v.  Miller, 
4  Neb.  31, — ^holding  that  adverse  possession  against  everybody  for  statutory 
period  vests  complete  title  in  occupant;  Tourtelotte  v.  Pearce,  27  Neb.  57,  42  N. 
W.  915,  holding  that  one  acquiring  title  by  adverse  possession  may  have  title 
quieted;  Schall  v.  Williams  Valley  R.  Co.  35  Pa.  191,  holding  title  by  adverse 
possession  once  acquired,  not  barred  by  subsequent  neglect  to  keep  up  possession 
as  against  bona  fide  purchaser  without  notice  of  the  pi^r  title. 

CSted  in  reference  note  in  50  A.  D.  517,  on  acquisition  of  title  by  adverse 
possession. 
Tacking  adverse  poasesslons. 

Cited  in  Riggs  v.  Fuller,  54  Ala.  141,  holding  that  one  claiming  land  by  statute 
of  limitations  may  tack  to  his  own  possession  that  of  former  occupant  whose 
executor,  widow,  and  heirs  sold  to  him;  Oldig  v.  Fisk,  1  Neb.  (Unof.)  124,  95 
N.  W.  492,  holding  that  possession  of  vendee  under  executory  land  contract  may 
be  tacked  to  that  of  vendor  by  subsequent  purchaser  from  vendor. 

Cited  in  reference  notes  in  38  A.  D.  394,  on  continuity  of  successive  adverse 
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possessions;  39  A.  D.  687,  on  ''backing"  successive  possessioii  to  make  out  title 
by  adverse  possesstim.  • 

When  poesesslon  is  adverse. 

Cited  in  Martin  v.  Jackson,  27  Pa.  504,  67  A.  D.  489,  holding  possession  of 
mortgagor  that  of  mortgagee  within  statute  of  limitations  uiitil  shewn  tol>6 
adverse. 

—  Against  cotenant. 

Cited  in  Tulloch  v.  Worrall,  49  Pa.  133,  holding  ouster  of  brothers  and  sisters 
as  heirs  of  mother  not  presumed  from'  possession  by  one  son. 

Cited  in  reference  notes  in  70  A.  D.  363,  as  to  when  possession  of  tenant  in 
common  adverse  to  cotenants;  54  A.  D.  741,  as  to  when  possession  of  one 
cotenant  is  deemed  adverse  to  others,  and  when  not;  77  A.  D.  623,  on  possession 
of  one  cotenant  as  possession  of  all;  60  A.  D.  140,  on  entry,  possession,  or  pur- 
chase of  outstanding  title  by  one  cotenant  inuring  to  benefit  of  alL 

37  AM.  DEO.  477,  CRAIG  ▼.  DAIiE,   1  WATTS  &  8.  509. 
Right  of  tenant  to  way-going  crop. 

Cited  in  Re  Luckenbill,  127  Fed.  984,  holding  that  who  agrees  to  pay  as  rent 
one  half  of  the  wheat,  rye,  com,  and  oats  has  title  to  the  com  fodder  and' hay; 
Smith  V.  Boyle,  66  Neb.  823,  103  A.  S.  R.  745,  92  N.  W.  1018,  holding  that  after 
termination  of  lease  tenant  may  remove  straw  as  well  as  grain ;  Iddings  v.  Nagle, 
2  Watts  &.  S.  22,  holding  tenant  entitled  to  the  straw  or  not  as  his  contract  may 
provide;  Hunt  v.  Scott,  3  Pa.  Co.  Ct.  411,  holding  that  landlord  may  replevin 
straw  removed  from  premises  by  tenant  contrary  to  terms  of  lease;  Rank  v.  Rank, 
6  Pa.  211,  holding  landlord  entitled  to  half  the  straw  when  rent  reserved  is  half 
the  crop. 

Cited  in  reference  notes  in  70  A.  D.  159,  on  tenant's  right  to  way-going  crop; 
103  A.  S.  R.  746,  on  tenant's  right,  after  quitting  premises  at  end  of  term,  to 
remove  way-going  crop,  including  straw. 

Cited  in  notes  in  18  L.R.A.(N.S.)   572,  on  tenant's  right  to  remove  straw; 
69  A.  D.  514,  on  right  of  tenant  to  emblements,  etc.,  after  expiration  of  his 
term;  69  A.  D.  5l5,  516,  on  tenant's  right  to  remove  straw  after  expiration  of 
his  term;  10  E.  R.  C.  393,  on  right  of  tenant  to  emblements. 
Cnstoms  between  landlord  and  tenant. 

Cited  in  notes  in  50  A.  D.  102,  on  customs  of  landlord  and  tenant  and  their 
validity;  15  £.  R.  C.  556,  on  effect  of  custom  between  landlord  and  tenant  as 
to  crops  after  expiration  of  term. 

S7  AM.  DEC.  481,  OWEN  ▼.  HENMAX,  1  WATTS  &  S.  548. 
Remedy  for  disturbance  of  pnbllc  peace. 

Cited  in  First  Baptist  Church  v.  Schenectady  &  T.  R.  Co.  6  Barb.  79,  holding 
that  a  church  in  its  corporate  capacity  may  bring  case  against  railroad  which 
unnecessarily  disturbs  public  worship;  Sparhawk  v.  Union  Pass.  R.  Co.  54  Pa. 
401,  24  Phila.  Leg.  Int.  372,  holding  that  equity  will  not  enjoin  the  disturbance 
of  the  Sabbath  day  by  running  of  Sunday  cars  contrary  to  law. 
Recovery  for  mental  suffertng. 

Cited  in  International  Ocean  Teleg.  Co.  v.  Saunders,  32  Fla.  434,  21  L.RA.  810, 
14  So.  148,  holding  damages  not  recoverable  for  mental  pain  and  suffering  caused 
)by  nondelivery  of  telegram. 
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Solts  bj  and  against  unincorporated  societies. 

Cited  in  reference  note  in  59  A.  D.  713,  on  suits  by  and  against  unincorporated 
societies. 

S7  AM.  DEC.  483,  RANK  ▼.  Hllili,  8  WATTS  &  S.  53. 
When  statute  of  limitations  applicable. 

Cited  in  Wickersham  t.  Lee,  83  Pa.  422,  4  W.  N.  C.  44,  34  Phila.  Leg.  Int.  186; 
De  Haven  v.  Bartholomew,  57  Pa.  126,  25  Phila.  Leg.  Int.  148,— holding  that 
it  is  the  nature  of  a  cause  of  action,  not  its  form,  which  determines  the  applica- 
bility of  statute  of  limitations. 

—  Matters  to  which  applicable. 

Cited  in  Green  A  C.  Streets  Pass.  R.  Co.  t.  Moore,  64  Pa.  79,  27  Phila.  Leg. 
Int.  36,  holding  an  action  on  an  award  though  on  a  parol  submission,  not  within 
statute  of  limitations;  Morris  v.  Hannick,  10  Phila.  571,  81  PhiU.  Leg.  Int.  230, 
2  Legal  Chron.  201,  3  Luzerne.  Reg.  56,  holding  statute  of  limitations  inap- 
plicable to  statutory  right  to  have  prothonotary  enter  judgment  on  note  with 
confession  of  judgment  attached;  Cleary  t.  Evans,  6  Pa.  Co.  Ct.  39,  holding 
statute  of  limitations  not  pleadable  in  action  of  debt  on  judgment  of  justice  of 
peace  of  another  state. 

S7  AM.  DEC.  484,  POST  ▼.  CARMALT,  2  WATTS  A  8.  70. 
Set-oir  against  mortgage  debt. 

Cited  in  Gumpert  v.  Ell,  7  Kulp,  513,  4  Pa.  Dist.  R.  257,  holding  that  debt  due. 
from  mortgagee  does  not  ipso  facto  pay  the  interest  on  mortgage  so  as  to  prevent 
default  in  absence  of  agreement. 

S7  AM.  DGG.  486,  COX  ▼.  LIYIXOSTON,  2  WATTS  A  8.  lOS. 
Liability  of  agent  for  negligence. 

Cited  in  Bradstreet  v.  Everson,  72  Pa.  124,  13  A.  R.  665,  1  Luzerne  Leg.  Reg. 
738,  4  Legal  Gaz.  407,  holding  that  merchantile  agency  receipting  for  note  as 
''for  collection"  undertakes  itself  to  collect,  not  merely  to  remit  to  attorney 
for  collection,  and  is  liable  for  his  acts;  Williams  v.  Higgins,  30  Md.  404,  holding 
one  undertaking,  though  gratuitously,  to  invest  money  for  another  and  disre- 
garding positive  instructions,  liable  for  loss. 

—  Of  attorney. 

Cited  in  Stevens  v.  Walker,  55  HI.  151;  Cox  v.  Sullivan,  7  Ga.  144,  50  A.  D. 
386, — ^holding  attorney  bound  to  use  reasonable  skill  and  diligence  and  liable  for 
ordinary  neglect;  Oldham  v.  Sparks,  28  Tex.  425,  holding  that  attorney's  gross 
neglect  in  failing  to  collect  claim  renders  him  liable  to  client  for  damages 
suffered ;  Goldzier  v.  Poole,  82  III.  App.  469,  holding  attorney  when  n^ligent  lia- 
ble for  only  actual,  not  nominal,  damage,  suffered  by  client. 

Cited  in  reference  notes  in  50  A.  D.  389;  52  A.  D.  274,^n  liability  of  attor- 
ney for  negligence  and  want  of  skill. 

Cited  in  notes  in  22  L.  Ed.  U.  S.  483,  484;  24  E.  R.  C.  667,  668,— on  liability 
of  attorney  to  client  for  negligence;  34  A.  D.  91,  on  liability  of  attorney  for 
neglect  in  collection  or  presentment  of  claims. 

S7  AM.  DBG.  490,  VOORHIS  ▼.  FREEMAN,  2  WATTS  A  8.  116. 

What  constitute  llxtares. 
Cited  in  Opinion  of  W.  C.  Spruance,  8  Del.  Ch.  530,  Appx.,  as  to  what  eon 
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stitute  fixtures;  Johnson  v.  Wiseman,  4  Met.  (Ky.)  357,  83  A.  D.  475,  holding 
that  chandeliers  and  gas  fixtures  will  pass  by  sale  of  house;  McLean  v.  Palmer, 
12  Luzerne  Leg.  Reg.  169,  holding  lamps,  chandeliers,  candlesticks,  and  cande- 
labra, not  fixtures;  Latta  v.  Cambridge  Springs  Co.  25  Pa.  Co.  Ct.  310,  holding 
fire  apparatus,  such  as  valves  and  hose  to  be  attached  to  mains  of  hotel,  not 
property  contemplated  by  mechanics'  lien  laws;  National  Bank  v.  North,  160 
Pa.  303,  28  Atl.  694,  holding  radiators  and  valves  connecting  with  steam-heating 
apparatus,  not  fixtures;  Heaton  v.  Findlay,  12  Pa.  304,  holding  that  a  cast- 
iron  cylinder,  while  attached  to  and  forming  part  of  a  furnace  which  was  a 
fixture,  is  itself  a  fixturej  Capen  v.  Peckham,  35  Conn.  88,  holding  a  windlass 
used  in  a  slaughterhouse  and  attached  to  its  timbers,  a  part  of  realty;  Covey 
V.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  3  Phila.  173,  15  Phila.  Leg.  Int.  228,  holding 
old  and  new  rails  lying  along  railroad  track  in  readiness  for  repairs  or  recon- 
struction, not  liable  to  levy  on  execution;  Harrisburg  v.  Hope  Fire  Co.  2  Pear- 
son (Pa.)  269,  holding  that  a  bell  placed  in  a  city  engine  house  becomes  part 
of  the  realty;  Morris's  Appeal,  88  Pa.  368,  holding  that  articles  indispensable  to 
carry  on  a  foundry,  whether  fast  or  loose,  pass  by  its  sale  with  appurte- 
nances. 

Cited  in  reference  notes  in  83  A.  D.  669,  on  criterions  for  determining  fix- 
tures; 37  A.  D.  518,  on  what  passes  as  fixtures  under  conveyance  of  factory  or 
mill;  90  A.  D.  286,  on  eniorcement  of  lien  upon  fixtures  removed  to  the  detri- 
ment of  a  lien  holder. 

Cited  in  notes  in  17  A.  D.  696;  19  A.  D.  205;  42  A.  D.  601;  52  A.  D.  617; 
64  A.  D.  75;  91  A.  D.  213;  6  L.R.A    249. — on  what  constitutes  fixtures. 

Distinguished  in   Maxwell   v.   Willard,   1   W.   N.   C.   355,   holding  materials 
furnished  by  materialman  to  public  building,  not  a  part  of  realty  until  used. 
—  Machinery  generally. 

Cited  in  Wilder  v.  Kent,  16  Fed.  217,  holding  that  a  levy  on  a  factory  with 
machinery  for  manufacturing  tubs,  etc.,  will  include  machinery  used  in  the  ordi- 
nary course  of  business,  though  loose  and  portable;  William  Firth  Co.  v. 
South  Carolina  Loan  &  T.  Co.  122  Fed.  569,  holding  machinery  necessary 
to  run  a  cotton  mill,  a  part  of  realty;  and  when  mortgaged,  should  be 
recorded  with  real-estate  mortgages;  Delaware,  L.  &  W.  R.  Co.  v.  Oxford  Iron 
Co.  36  N.  J.  Eq.  452,  holding  that  mortgage  of  factory,  eo  nonUne,  includes 
machinery  essential  to  the  factory;  Dudley  v.  Hurst,  67  Md.  44,  1  A.  S. 
R.  368,  8  Atl.  901,  holding  that  where  the  principal  parts  of  machinery  are 
fixtures,  other  parts  necessary  to  its  use  are  constructively  annexed;  Ottumwa 
Woolen  Mill  Co.  v.  Hawley,  44  Iowa,  57,  24  A.  R.  719,  holding  machinery  of 
woolen  mill  consisting  of  looms,  carders,  etc.,  fixtures  and  included  in  trust 
deed  of  realty;  Overton  v.  Williston,  31  Pa.  155,  holding  that  when  one  cov- 
enants to  build  a  sawmill  on  land  of  another  and  saw  logs  for  five  years  to 
be  supplied  by  the  latter,  at  which  time  the  mill  was  to  belong  to  the  latter 
and  the  machinery  to  the  former,  the  machinery,  if  not  removed  by  the  time 
mentioned,  becomes  realty;  Pyle  v.  Pennock,  2  Watts  &  S.  390,  37  A.  D.  517, 
holding  rolls  of  iron  rolling  mill  and  iron  plates  covering  floor  and  a  necessary 
part  of  mill,  a  part  of  realty;  Patterson  v.  Delaware  County,  70  Pa.  381,  holding 
machinery  in  mill  taxable  as  real  estate;  Haslett  v.  Gillespie,  95  Pa.  371, 
11  Pittsb.  L.  J.  N.  S.  353,  39  Phila.  Leg.  Int.  273,  on  machinery  in  mill  as 
fixture;  Com.  v.  Young,  11  Phila.  606,  33  Phila.  Leg.  Int.  160,  holding  dupli- 
cate   rolls    in    rolling  mill,    though    unused,    fixtures;    Baker   v.    Atherton,    15 

Am.  Dec.  Vol.  V.—83. 
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Pa.  Co.  Ct.  471,  7  Kulp,  418,  holding  that,  in  lease  of  colliery  "with  all  build- 
ings, fixtures,  and  machinery/'  the  word  "fixtures"  includes  mine  cars  and 
all  machinery  essential  to  operation  of  colliery. 

Cited  in  reference  notes  in  63  A.  D.  618;  59  A.  D.  658;  32  A.  S.  R.  902,— 
as  to  when  machinery  becomes  fixture. 

Denied  in  Teaff  v.  Hewitt,  1  Ohio  St.  611,  59  A.  D.  634,  holding  carding 
machines,  etc,  in  woolen  factory  connected  with  motive  power  by  belts,  but 
otherwise  attached  to  building  only  by  cleats,  not  fixtures. 

—  Engines  and  boilers. 

Cited  in  Merritt  v.  Judd,  14  Cal.  69,  holding  a  steam  engine  and  boiler,  fastened 
to  a  timber  frame  embedded  in  a  quartz  ledge,  and  used  to  work  the  same,  a 
fixture;  State  Security  Bank  v.  Hoskins,  130  Iowa,  339,  8  L.R.A.(N.S.)  376, 
106  N.  W.  764,  holding  a  gasolene  engine  placed  on  a  stone  foundation,  used 
for  grinding  feed  for  stock,  a  fixture;  Winslow  v.  Merchants  Ins.  Co.  4  Met 
306,  38  A.  D.  368,  holding  engine  and  boiler  and  machinery  connected  there- 
with, and  driven  thereby,  placed  in  mill  at  its  erection,  fixtures;  Hart  v. 
Sheldon,  34  Hun,  38,  holding  engine  and  boiler  placed  in  mill  as  motive  power 
and  intended  as  permanent  improvements,  fixtures,  though  not  physically 
annexed  to  soil;  Witmer's  Appeal,  46  Pa.  466,  84  A.  D.  506,  holding  that  owner 
of  mill  encumbered  for  more  than  its  value  by  judgment  lien,  cannot  remove 
a  steam  engine  so  as  to  subject  it  to  seizure  by  junior  judgment  creditor; 
Taylor  v.  Collins,  61  Wis.  123,  8  N.  W.  22,'  holding  that  steam  engine  and 
boiler  on  stone  foundations  and  other  machinery  connected  therewith  and 
driven  thereby  as  part  of  plant  are  fixtures;  Steinmetz  v.  Witmer,  1  Pear- 
son (Pa.)  624,  holding  mere  removal  of  engine  to  prevent  injury  from  freezing 
water,  but  which  is.  left  in  mill  house,  not  a  conversion  into  personalty; 
Beardsley  v.  Ontario  Bank,  31  Barb.  619,  holding  that  locomotives  and  other 
railroad  rolling  stock,  rails,  and  ties,  on  hand  to  repair  railroad,  etc.,  do 
not  pass  by  mortgage  of  railroad. 

—  Buildings. 

Cited  in  Wick  v.  Bredin,  189  Pa.  83,  43  W.  N.  C.  323,  42  Atl.  17,  29 
Pittsb.  L.  J.  N.  S.  320,  holding  that,  under  agreement  conveying  coal  under 
a  certain  tract  and  providing  that  grantee  may  abandon  the  mine  and  remove 
buildings  and  fixtures,  the  buildings  never  became  fixtures;  White's  Appeal, 
10  Pa.  252,  holding  engine  house  erected  by  tenant  for  years  for  use  of  coal 
mine  not  subject  of  mechanics'  lien,  when  he  had  right  to  remove  fixtures  at 
end  of  term;  Schock  v.  Vogle,  18  Lane.  L.  Rev.  257,  holding  that  tenant  erecting 
frame  butcher  shop  on  leased  land  cannot  remove  it  after  expiration  of  lease. 

—  Adaptability  to  purpose  as  a  test. 

Cited  in  People  ex  rel.  National  Starch  Mfg.  Co.  v.  Waldron,  26  App.  Div. 
627,  60  N.  Y.  Supp.  623;  Voorhees  v.  McGinnis,  48  N.  Y.  278,— holding  adapt- 
ability to  use  of  freehold  one  test  of  a  fixture;  Cook  v.  Condon,  6  Kan.  App. 
574,  61  Pac  687,  holding  adaptation  to  use  and  purpose  one  of  testa  of  a 
fixture. 

—  Physical  annexation  as  element,  generally. 

Cited  in  Security  Trust  Co.  v.  Security  Co.  13  Montg.  Co.  L.  Rep.  126, 
16  Lane.  L.  Rev.  84,  6  North.  Co.  Rep.  76;  Ritchie  v.  McAllister,  14  Pa.  Co. 
Ct.  267,-rholding  physical  connection  to  realty  not  necessary  to  convert  a 
chattel  into  a  fixture;  Equitable  Guarantee  &  T.  Co.  v.  Knowles,  8  Del.  Ch. 
106,  67  Atl.  961,  holding  former  rule  that,  to  constitute  a  fixture,  chattel  most 
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be  so  annexed  as  not  to  be  removable  without  injury,  not  now  followed  in  case 
of  machinery  in  manufacturing  plant. 

Cited  in  reference  note  in  59  A.  D.  657,  on  annexation  to  realty  as  criterion 
of  fixture. 

Cited  in  note  in  69  L.R.A.  894,  as  to  whether  things  constructively  annexed 
to  land  are  fixtures. 

Distinguished  in  Carey  v.  Bright,  68  Pa.  70,  holding  that  sale  of  colliery 
does  not  include  mere  loose  movables  about  such  an  establishment  in  absence 
of  usage  to  contrary. 

—  Effect  of  mode  of  annei^ing:  machinery. 

Cited  in  Ege  v.  Kille,  84  Pa.  333,  34  Phila.  Leg.  Int.  392,  holding  that  all 
the  machinery,  whether  fast  or  loose,  of  an  ore  bank,  necessary  to  constitute  it 
such  ready  for  use,  is  part  of  freehold;  McFadden  v.  Crawford,  36  W.  Va.  671, 
32  A.  S.  R.  894,  15  S.  E.  408,  holding  two  heavy  railroad  spike  machines  pur- 
chased for  a  rolling  mill,  and  whose  foundations  had  been  prepared,  though 
they  were  not  yet  placed  thereon,  fixtures;  Christian  v.  Dripps,  28  Pa.  271, 
holding  planing  machine,  lathes,  and  vices  in  machine  shop,  fixtures,  irrespective 
of  method  of  attachment  to  building,  if  necessary  for  carrying  on  the  busi- 
ness. 

—  Intent  as  element  generally. 

Cited  in  Gulick  v.  Heermans,  6  Luzerne  Leg.  Reg.  227;  Seeger  v.  Pettit, 
77  Pa.  437,  18  A.  R.  452,  1  W.  N.  C.  226,  7  Legal  Gaz.  75,  32  Phila.  Leg.  Int. 
100;  Hill  V.  Sewald,  53  Pa.  271,  91  A.  D.  209,  24  Phila.  Leg.  Int.  268,— 
holding  the  intent  to  annex,  whether  rightfully  or  wrongfully  the  criterion 
of  annexation,  not  physical  connection  with  realty. 

Cited  in  note  in  69  L.R.A.  899,  on  effect  of  intention  to  annex  building 
materials  to  the  land  as  question  whether  they  are  fixtures. 

Distinguished  in  Ross's  Appeal,  9  Pa.  491,  holding  that  owner  of  land  may, 
by  agreement  with  another,  treat  a  fixture  as  dissevered  from  realty.  ; 

—  Effect  of  intent  with  respect  to  machinery.  ! 
Cited  in  White  v.  Cincinnati,  R.  &  M.  R.  Co.  34  Ind.  App.  287,  71  N.  E.  276, 

holding  machinery  placed  in  a  paper  mill  with  intent  that  it  should  remain  and 
was  necessary  for  its  use,  a  fixture. 

Cited  in  note  in  69  L.R.A.  895,  on  effect  of  mere  intention  to  annex  machinery 
or  parts  thereof  to  the  land  as  question  whether  they  are  fixtures. 

—  As  affected  by  persons  between  whom  question  arises  generally. 

Cited  in  Williams's  Appeal,  1  Monaghan  (Pa.)  274,  16  Atl.  810,  as  to  what 
constitutes  fixtures  as  between  vendor  and  vendee. 

Cited  in  reference  notes  in  40  A.  D.  659,  as  to  what  are  fixtures  when 
erected  by  owner  of  freehold;  66  A.  D.  426,  on  application  of  same  rule  with 
respect  to  fixtures  between  mortgagor  and  mortgagee,  vendor  and  vendee,  debtor 
and  execution  creditor,  as  between  heir  and  executor;  67  A.  D.  575,  on  law  of 
fixtures  as  to  heir  and  executor,  vendor  and  vendee,  and  mortgagor  and  mort- 
gagee. 

Cited  in  note  in  84  A.  S.  R.  897,  on  effect  as  to  third  parties  of  agreement 
that  fixtures  may  retain  character  of  personal  property. 

—  Effect  of  relation  between  parties  as  to  machinery. 

Cited  in  Pflueger  v.  Lewis  Foundry  &  Mach.  Co.  67  C.  C.  A.  102,  134  Fed. 
28,  holding  a  37,500  pound  "squeezer,"  bolted  to  a  brick  base  and  used  in  a 
steel  mill,   a   fixture,   as   between   vendor   and   bankrupt   vendee;    Hamilton    v. 
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Huntley,  78  Ind.  521,  41  A.  R.  693,  holding  machinery  placed  by  manufac- 
turers on  trial  in  mill  of  tenant,  but  not  accepted  by  him,  a  fixture  as  between 
manufacturers  and  mortgagees  of  realty,  though  capable  of  removal;  Great 
Western  Mfg.  Co.  v.  Bathgate,  16  Okla.  87,  79  Pac.  903,  holding  machinery 
adapted  for  use  in  factory  and  fastened  thereto  by  cleats,  fixtures  in  favor  of 
prior  real-estate  mortgagee  as  against  unrecorded  purchase-money  chattel  mort- 
gage; Stanhope  v.  Suplee,  2  Brewst.  (Pa.)  456,  holding  that  as  between  partners 
and  their  mortgagee,  machinery  is  realty. 

—  Effect  of  relation  between  parties  as  to  engines  and  boilers. 

Cited  ill  Shell  v.  Haywood,  16  Pa.  523,  holding  an  engine,  otherwise  a  fixture, 
not  so  when  unpaid  for  and  treated  by  vendor  and  vendee  as  personalty; 
M'Kim  V.  Mason,  3  Md.  Ch.  186,  holding  a  steam  engine  and  boiler  constituting 
motive  power  of  cotton  factory,  fixtures  as  between  mortgagor  and  mortgagee, 
though  placed  in  position  after  execution  of  mortgage;  Hooven,  0.  &  R.  Co. 
V.  John  Featherstone's  Sons,  49  C.  C.  A.  229,  111  Fed.  81,  holding  that,  as 
between  landowner  and  lienor,  an  engine  necessary  to  run  a  refrigerating  plant 
is  a  fixture,  whether  physically  annexed  to  soil  or  not. 

—  Effect  of  Intent  as  to  buildings. 

Cited  in  Freeman  v.  Lynch,  8  Neb.  192,  holding  that  houses  intended  as  per- 
manent annexations  are  part  of  realty  regardless  of  character  of  foundations. 
Who  may  sne  for  wrongful  removal  of  fixture. 

Distinguished  in  Taylor  v.  Hulme,  4  Watts  &  S.  407,  as  to  who  may  sue  for 
wrongful  removal  of  fixtures. 

87  AM.  DEC.  495,  liOWRY  v.  HAUEi,  2  WATTS  &  S.  129. 
Extraterritorial  effect  of  assignments  of  personalty  by  Insolvent. 

Cited  in  Catlin  v.  Wilcox  Silver  Plate  Co.  123  Ind.  477,  18  A.  S.  R.  338,  8 
L.R.A.  62,  24  N.  E.  260,  holding  assignment  to  receiver  inoperative  in  another 
state;  Finer  v.  Beste,  32  Mo.  240,  82  A.  D.  129,  holding  that  insolvency  laws  of 
each  state  binds  its  own  citizens,  and  will  be  enforced  against  them  by  courts 
of  other  states,  when  questions  arise  as  t6  title  conveyed  under  such  laws; 
Betton  V.  Valentine,  1  Curt.  C.  C.  168,  Fed.  Cas.  No.  1,370,  holding  that  Massa- 
chusetts assignee  of  insolvent  debtor  cannot  avoid  conveyance  of  personalty  in 
Rhode  Island,  good  as  against  insolvent  but  invalid  as  against  creditors  by 
Rhode  Island  law;  Dehon  v.  Foster,  4  Allen,  546,  holding  that  courts  of  equity 
of  one  state  may  enjoin  a  citizen  thereof  from  availing  himself  of  attachment 
of  personalty  in  another  state,  at  suit  of  assignee  of  an  insolvent  appointed  in 
state  of  forum ;  Speed  v.  May,  17  Pa.  9i;  66  A.  D.  640,  holding  that  a  voluntary 
assignment  by  owner  residing  in  Maryland  passes  property  in  a  claim  in  Penn- 
sylvania, not  devested  by  subsequent  foreign  attachment  in  Pennsylvania;  Smith's 
Appeal,  104  Pa.  381,  14  Pittsb.  L.  J.  N.  S.  354,  41  Phila.  Leg.  Int.  602,  14 
W.  N.  C.  586,  holding  that  a  voluntary  assignment  for  creditors  according  to  law 
of  assignor's  domicil,  passes  title  to  personalty  situated  in  another  state ;  Long  v. 
Girwood  (Long  v.  Forrest)  150  Pa.  413,  23  L.R.A.  33,  30  W.  N.  C.  473,  24  Atl. 
711;  Merrick's  Estate,  5  Watts  &  S.  9, — holding  that  involimtary  transfer  by 
foreign  bankruptcy  proceedings  will  be  regarded  except  so  far  as  it  interferes 
with  claims  of  citizens  of  state  of  forum. 

Cited  in  reference  notes  in  6  A.  D.  482,  on  efi'ect  of  discharge  under  foreign 
bankruptcy  law;  93  A.  D.  438,  on  extraterritorial  effect  of  assignments  in  bank- 
ruptcy and  insolvency. 
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Another  suit  pending. 

Cited  in  Seevers  v.  Clement^  28  Md.  426,  holding  pendency  of  prior  suit  in  per- 
aonam  in  another  state,  between  same  parties,  for  same  cause,  not  sufficient  cause 
for  stay  or  bar  of  suit  in  court  of  forum;  Taylor  v.  The  Royal  Saxon,  1  Wall. 
Jr.  311,  Fed.  Cas..  No.  13,803,  holding  pendency  of  replevin  in  state  court  to 
settle  title  to  vessel,  a  bar  to  libel  in  admiralty  to  settle  same  right  between 
the  same  persons;  The  Celestine,  1  Biss.  1,  Fed.  Cas.  No.  2,541,  holding  that 
when  state  court  seizes  a  vessel  under  state  law,  a  creditor  cannot  proceed  in 
rem  in  Federal  court. 

Cited  in  reference  notes  in  64  A.  D.  466,  on  right  to  plead  pendency  of  action 
in  another  jurisdiction;  58  A.  D.  77,  on  pendency  of  suit  in  foreign  court  or 
in  United  States  court  not  being  pleadable  in  bar  or  abatement  in  state  court. 

Cited  in  notes  in  84  A.  D.  466,  on  effect  of  lis  pendens  in  foreign  courts ;  29  A. 
S.  R.  312,  on  conflict  of  jurisdiction  when  action  pending  in  another  state;  1  E. 
R.  C.  646,  on  pendency  of  suit  in  Federal  or  foreign  court  as  ground  for  plea  in 
abatement;  20  L.  ed.  U.  S.  30,  as  to  when  plea  in  abatement  of  another  suit 
pending  is  good. 

Denied  in  Gilbert  v.  Black,  1  Legal  Chron.  118;  Smith  v.  Lathrop,  44  Pa.  326, 
84  A.  D.  448,  21  Phila.  Leg.  Int.  12, — ^holding  plea  of  lis  pendens  in  another  state, 
not  a  defense  to  suit  between  same  parties  for  same  cause  of  action  in  Pennsyl- 
vania; Hopkins  v.  Ludlow,  6  Clark  (Pa.)  143,  1  Phila.  272,  8  Phila.  Leg.  Int. 
239,  holding  that  pendency  of  action  for  same  cause  between. same  parties,  in 
sister  state,  at  same  time  will  prevent  judgment  in  state  or  forum. 
Status  of  property  seized  on  replevin.  . 

Cited  in  Semel  v.  Dunn,  28  N.  Y.  Civ.  Proc.  Rep.  206,  66  N.  Y.  Supp.  1006, 
holding  property  in  hands  of  officer  under  writ  of  replevin,  in  custodia  legis,  and 
cannot  be  taken  from  him  by  another  writ  of  replevin;  Second  Nat.  Bank  v. 
Dunn,  63  How.  Pr.  434,  2  N.  Y.  Civ.  Proc.  Rep.  259,  holding  goods  seized  by  coro- 
ner on  writ  of  replevin,  in  custodia  legis,  the  bond  to  coroner  taking  place  of 
goods;  and  coroner  is  liable  to  true  owner  for  conversion;  Halstead  v.  Cooper,  12 
R.  I.  500,  holding  proof  that  defendant  had  lien  on  replevied  chattels  for  repairs 
made  thereon,  a  good  defense  to  the  action. 

Cited  in  notes  in  8  L.R.A.(N.S.)  222,  on  right  to  maintain  replevin  for  prop- 
erty in  custody  of  the  law;  5  L.R.A.(N.S.)  496,  on  right  of  one  not  a  party  to 
original  replevin  action  to  recover  property  seized  under  process  in  that  action; 
8  L.ILA.(N.S.)  226,  on  mode  of  obtaining  relief  where  defendant  in  replevin 
brings  similar  action  for  defendant's  recovery;  8  L.R.A.(N.S.)  216,  on  right  of 
one  from  whom  property  has  been  taken  in  replevin  to  maintain  similar  action 
for  its  recovery. 
.Records  of  foreign  state  as  evidence. 

Cited  in  reference  note  in  25  A.  S.  R.  901,  on  judicial  records  of  foreign  state 
as  evidence. 

87  AM.  DEC.  500,  GRAY  ▼.  MOXOXGAHELA  NAV.  CO.  2  WATTS  &  S. 
156. 

Proving  laws. 

Cited  in  Lycoming  F.  Ins.  Co.  v.  Buck,  4  Legal  Gaz.  182;  Lycoming  F.  Ins. 
Co  v.  Buck,  1  Luzerne  Leg.  Reg.  351,  1  Legal  Chron.  257,  holding  copy  of  laws 
published  annually  by  authority  of  legislature,  evidence  of  statutes  contained 
therein,  whether  public  or  private. 
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Cited  in  reference  notes  in  39  A.  D.  406,  on  proof  of  foreign  laws  and  laws  of 
sister  states;  67  A.  D.  761,  on  proof  of  statute  by  authorized  copies. 
Impairment  of  obligation  of  contracts. 

Cited  in  reference  notes  in  43  A.  D.  602;  90  A.  D.  319,— on  impairment  of 
obligation  of  contracts;  42  A.  D.  728,  on  legislative  grant  as  a  contract  the  obli- 
gation of  which  cannot  be  impaired;  64  A.  D.  392,  on  what  constitutes  impair- 
ment of  obligation  of  contract;  43  A.  D.  Ill,  on  change  of  remedy  as  impairment 
of  obligation  of  contract. 
Changes  in  charter  of  corporation. 

Cited  in  Zabriskie  v.  Cleveland,  C.  &  C.  R.  Co.  23  How.  381,  16  L.  ed.  488, 
holding  on  necessity  of  formal  assent  by  corporation  to  statute  enlarging  its' 
powers;  Venner  v.  Atchison,  T.  &  S.  F.  R.  Co.  28  Fed.  681,  holding  that  directors 
of  corporation  may  not,  as  a  rule,  accept  change  in  charter  against  wish  of  stock- 
holders; Smead  v.  Indianapolis,  P.  &  C.  R.  Co.  11  Ind.  104,  holding  that  legisla- 
ture may  alter  a  charter  with  assent  of  all  the  corporation. 

Cited  in  reference  notes  in  47  A.  D.  441,  on  power  of  legislature  to  amend  or 
repeal  charter  of  corporation;  73  A.  D.  722,  on  power  of  majority  of  stockholders 
to  bind  minority  by  accepting  altered  or  amended  charter. 

Cited  in  notes  in  53  A.  D.  463,  as  to  when  majority  of  stockholders  may  bind 
minority  by  acceptance  of  amendment  to  charter;  53  A.  D.  466,  as  to  what  are 
fundamental  alterations  requiring  consent  of  all  stockholders;  62  L.R.A.  380, 
on  implication  of  stockholder's  consent  to  consolidation  from  subsequent  legis- 
lation under  reserved  power  to  alter,  amend,  or  repeal  charter. 
—  Effect  on  validity  of  subscription. 

Cited  in  Delaware  R.  Co.  v.  Tharp,  1  Houst  (Del.)  149;  Peoria  &  0.  R.  Co. 
y.  Elting,  17  111.  429, — holding  subscription  to  stock  collectible  though  subsequent 
acts  enlarge  corporate  powers;  Schenectady  &  S.  PI.  Road  Co.  v.  Tliatclier,  UN. 
Y.  102,  holding  subscriber  to  stock  of  corporation  not  released  because,  after  his 
subscription,  the  legislature  authorized  an  increase  of  capital  stock,  and  extended 
its  powers;  Buffalo  &  N.  Y.  City  R.  Co.  v.  Dudley,  14  N.  Y.  336,  holding 
subscriber  not  released  from  his  subscription  by  legislative  altetation  of  the 
company's  charter  by  virtue  of  a  reserved  power;  Everhart  v.  West  Chester  A 
P.  R.  Co.  28  Pa.  339,  holding  subscribers  to  corporate  stock  not  released  by 
changes  in  charter  useful  to  public,  beneficial  to  company,  and  in  furtherance 
of  understood  object  of  company;  Pittsburgh  &  S.  R.  Co.  v.  Biggar,  34  Pa.  455; 
Pittsburg  &  S.  R.  Co.  v.  Woodrow,  3  Phila.  271,  15  Phila.  Leg.  Int.  357,  1  Pittsb. 
450, — holding  subscription  to  stock  of  projected  railroad  company  on  condition 
that  the  road  take  a  designated  course,  valid  and  condition  void;  White  v.  Tax 
Collector,  5  Rich.  L.  130,  holding  subscriber  to  railroad  stock,  who  did  not  desig- 
nate in  his  subscription  the  route  desired  by  him,  not  absolved  because  of  slight^ 
deflections  from  route  first  selected;  Banety  v.  Alton  &  S.  R.  Co.  13  III.  504, 
holding  subscriber  to  railroad  stock  not  released  from  subscription  by  legislature 
authorizing  a  change  of  route,  not  materially  affecting  his  interest;  Cross  v. 
Peach  BottoTTi  R.  Co.  90  Pa.  392,  holding  subscriber  to  railroad  stock  not  relea«*ed 
from  liability  thereon  by  amendment  of  charter  allowing  extension  of  road; 
Agricultural  Branch  R.  Co.  v.  Winchester,  13  Allen,  29,  holding  subscriptions  to 
railroad  stock  not  defeated  by  amendment  of  charter  extending  time  for  com- 
pletion of  road. 

Cited  in  note  in  40  A.  D.  359,  as  to  ho\V  stockholder's  liability  on  subscription 
to  stock  is  affected  by  change  in  charter. 
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Distinguished  in  Hartford  &  N.  H.  R.  Co.  v.  Croswell,  5  Hill,  383,  40  A.  D. 
354,  holding  that  an  alteration  of  a  corporation's  charter,  adding  a  new  business 
to  that  originally  contemplated,  releases  subscribers  to  its  stock. 
Notice  calling  in  stocl.  subscriptions. 

Cited  in  Grubb  v.  Mahoning  Nav.  Co.  14  Pa.  302,  holding  that,  in  suit  for 
amount  of  subscription  to  railroad  stock,  but  not  asking  for  the  penalty  pre- 
scribed, previous  notice  to  pay  need  not  be  proved. 

Distinguished  in  McCarty  v.  Selinsgrove  &  N.  B.  R.  Co.  87  Pa.  332,  35  Phila. 
Leg.  Int.  411,  holding  that  general  railroad  law  of  1849  requires  notice  of  call 
before  suit  can  be  brought  on  subscriptions  to  stock. 
Misnomer  of  parties. 

Cited  in  Atchison  County  School  Dist  No.  14  v.  Griner,  8  Kan.  224,  holding 
defense  of  misnomer  of  defendant  waived  unless  pleaded;  Stone  Improv.  Co.  v. 
Shank,  19  Lane.  L.  Rev.  173,  holding  that  misnomer  of  name  of  a  plaintiff  cor- 
jwration  can  be  taken  advantage  of  only  by  plea  in  abatement;  Rheem  v.  Nauga- 
tuck  Wheel  Co.  33  Pa.  368,  on  necessity  of  pleading  in  abatement  defense  of 
misnomer;  Freeland  v.  Pennsylvania  Cent.  Ins.  Co.  94  Pa.  504;  Fritz  v.  Mont- 
gomery County,  17  Pa.  130, — holding  that  misnomer  of  plaintiff  must  be  taken 
advantage  of  by  plea  in  abatement. 

Cited  in  reference  notes  in  89  A.  D.  88,  on  effect  of  misnomer  in  pleading  where 
party  is  actually  served;  4  A.  S.  R.  760,  on  taking  advantage  of  misnomer  of 
corporation  by  plea  in  abatement  only. 

87  AM.  DEC.  505,  McCOMBS  v.  McKENNAN,  2  WATTS  &  S.  216. 
Effect  of  modification  of  contract. 

Cited  in  Barton  v.  Gray,  67  Mich.  622,  24  N.  W.  638,  holding  that  waiver  of 
performance  or  extension  of  time  therefor,  in  case  of  a  condition  precedent,  is 
•equivalent  to  performance  at  stipulated  time  and  leaves  original  contract  intact; 
Bacon  v.  Cobb,  45  111.  47,  holding  performance  of  agreement  to  accept  article 
contracted  for  at  other  than  place 'first  agreed  upon,  equivalent  to  performance 
of  original  undertaking;  Lamb  v.  Utley,  146  Mich.  654,  110  N.  W.  60,  on  adjust- 
ment of  differences  as  to  grading  goods  sold,  as  change  of  a  written  contract. 
—  Contract  under  seal. 

Cited  in  Quigley  v.  De  Haas,  98  Pa.  292,  12  Pittsb.  L.  J.  N.  S.  410,  39  Phila. 
Leg.  int.  02;  Phoenix  Pottery  Co.  v.  Griffin,  1  Chester  Co.  Rep.  390,  16  Phila. 
574,  39  Phila.  Leg.  Int.  119, — ^holding  that  a  waiver  of  some  of  stipulations  of  a 
■sealed  contract  does  not  constitute  the  specialty  a  part  of  a  new  verbal  agreement 
not  enforceable  by  covenant;  McGrann  v.  North  Lebanon  R.  Co.  29  Pa.  82, 
holding  that  where  there  has  been  considerable  changes  without  intending  to 
'abandon  a  sealed  contract,  assumpsit  may  be  sustained  for  work  performed, 
making  sealed  agreement  basis  of  compensation ;  District  of  Columbia  v.  Camden 
Iron  Works,  181  U.  S.  463,  45  L.  ed.  948,  21  Sup.  Ct.  Rep.  680,  holding  that 
covenant  lies  on  contract  imder  seal,  though  not  fully  performed,  when  absolute 
performance  has  been  dispensed  with;  Monocacy  Bridge  Co.  v.  American  Iron 
Bridge  Co.  33  Phila.  Leg.  Int.  426,  holding  that  waiver  of  parts  of  a  covenant  by 
defendant  does  not  make  new  contract,  and  plaintiff's  remedy  is  by  action  of 
^covenant;  McManus  v.  Cassidy,  66  Pa.  260,  holding  that  action  on  sealed  writing 
must  be  debt  or  covenant  except  when  so  altered  by  parol  as  to  make  a  new  con- 
tract; Lawall  V.  Rader,  24  Pa.  283,  2  Grant  Cas.  426,  holding  that  where  sealed 
•contract  and  subsequent  unsealed  contract  relative  to  same  subject-matter  can- 
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not  be  executed  together,  the  whole  contract  becomes  parol;  Lehigh  Coal  &  Nav. 
Co.  V.  Harlan,  27  Pa.  429,  holding  that  where  a  covenant  has  been  modified  by 
parol  in  point  essential  to  defendant's  liability,  the  action  should  be  assumpsit; 
Wilgus  V.  Whitehead,  89  Pa.  131,  6  W.  N.  C.  637,  36  Phila.  Leg.  Int  265,  holding 
verbal  agreement  modifying  sealed  contract,  valid,  when  for  new  consideration 
and  not  within  statute  of  frauds. 
Remedy  for  breach  of  contract  of  sale. 

Cited  in  McGuinness  v.  Whalen,  16  R.  I.  658,  27  A.  S.  IL  763,  18  Atl.  168; 
Weaver  v.  Cone,  12  Pa.  Super.  Ct.  143, — holding  no  one  mode  of  settling  value 
of  article  in  market  at  given  time,  exclusive. 

Cited  in  reference  notes  in  82  A.  D.  667,  on  vendor's  remedy  in  case  vendee 
refuses  to  accept  goods ;  38  A.  S.  R.  626,  on  avoidance  of  sale  by  failure  of  vendee 
to  pay;  37  A.  D.  617,  on  resale  by  vendor  after  breach;  32  A.  S.  R.  783,  on  right 
of  vendor,  when  vendee  refuses  to  accept,  to  sell  again  and  claim  deficiency. 

Cited  in  note  in  62  L.RwA.  249,  260,  on  vendor's  right  to  resell  on  breach  by 
vendee  and  effect  of  same  on  right  to  recover  loss  of  profits. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Hooper  v.  Bromley  Bros.  Carpet  Co.  11  Pa.  Super.  Ct.  634;  Chapman 
V.  Ingram,  30  Wis.  290;  Georgia  R.  Co.  v.  Augusta,  74  Ga.  497, — holding 
measure  of  damages  for  vendee's  breach  of  contract  to  purchase,  the  difference 
between  the  market  price  at  time  and  place  of  sale  and  the  contract  price; 
Alden  Speare's  Sons  Co.  v.  Hubinger,  64  C.  C.  A.  68,  129  Fed.  638,  holding  that 
seller  of  goods,  on  buyer's  breach  of  contract  to  purchase  in  order  to  establish 
a  market  value  by  public  sale  thereof,  must  exercise  good  faith  and  reasonable 
diligence  to  sell  for  best  price  obtainable;  Mount  v.  Brown,  33  Miss.  566,  69  A. 
D.  362,  holding  that  when  vendee  at  auction  sale  refuses  to  complete  sale,  vendor 
may  resell  and  hold  him  for  difference  between  the  two  sales. 

Cited  in  reference  notes  in  63  A.  D.  476,  on  measure  of  damages  for  failure 
to  deliver  goods  at  time  and  place  specified;  90  A.  D.  426,  as  to  rule  of  damages 
on  resale  and  otherwise  where  vendee  has  refused  to  complete  purchase. 

Cited  in  note  in  9  A.  D.  336,  on  measure  of  damages  where  purchaser  refuses  to- 
accept. 
Effect,  on  breach  of  contract,  of  acceptance  of  benefits. 

Cited  in  Stephens  v.  Essex  County  Park  Commission,  75  C.  C.  A-  60,  143 
Fed.  844,  holding  clause  in  building  contract  stipulating  for  liquidated  damages 
for  delay  after  a  certain  date,  not  waived  by  owner  after  said  date  paying 
contractor  for  work  done  on  orders  given  by  the  supervising  architect. 

37  AM.  DEC.  508,  CHAMBERS  v.  BEDELL,  2  WATTS  &  S.  225. 
Right  of  owner  to  retake  chattel. 

Cited  in  reference  note  in  60  A.  D.  390,  on  owner's  right  to  enter  and  retake 
chattel  wrongfully  taken  from  him  and  placed  on  another's  land. 

Cited  in  notes  in  82  A.  D.  676,  on  force  which  owner  of  property  may  use  to  re- 
gain possession  of  same;  60  A.  D.  296,  as  to  when  owner  is  liable  in  trespass  for 
retaking  property. 
Abstract  instructions. 

Cited  in  reference  notes  in  62  A.  D.  688,  as  to  whether  correct  but  abstract  and 
irrelevant  instructions  may  be  given;  39  A.  D.  639,  on  abstract  instructions  upoa 
propositions  upon  which  there  is  no  evidence 

Cited  in  note  in  72  A.  D.  541,  on  giving  abstract  instructions. 
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S7  AM.  DEC.  509,  BoiiTON  ▼.  HAMIIiTON,  2  WATTS  &  S.  294. 

What  constitntes  an  ouster. 

Cited  in  Byers  v.  Danley,  27  Ark.  77,  holding  sole  possession  of  retainer  of  prof- 
its for  a  great  length  of  time,  competent  evidence  for  jury  of  intent  to  possess 
exclusively  and  of  actual  ouster. 

Cited  in  reference  note  in  90  A.  D.  454,  on  ouster  as  question  of  fact  for  jury. 

Distin^ished  in  Harper's  Estate,  1  Brewst.  (Pa.)  471,  holding  that  possession 
and  exclusive  receipt  of  rents  and  profits  by  life  tenant  will  not  oust  remainder- 
man. 
—  By  one  cotenant  of  another. 

Cited  in  Rohrbach  v.  Sanders,  212  Pa.  636,  62  Atl.  27;  Susquehanna  &  W.  Val- 
ley  R.  &  Coal  Co.  v.  Quick,  61  Pa.  328,  1  Legal  Gaz.  21,— holding  that  jury  may 
draw  conclusion  of  ouster  from  open,  notorious,  and  iminterrupted  possession  of 
the  whole  for  twenty-one  years  by  one  tenant  in  common  and  receipt  of  all  the 
profits  under  claim  of  right;  Galbraith  v.  Bowen,  5  Pa.  Dist.  R.  332,  holding 
that  possession  of  a  tenant  in  common  is  to  be  deemed  adverse  from  the  time 
he  exclusively  claimed  the  whole;  Johnson  v.  Toulmin,  18  Ala.  50,  52  A.  D. 
212,  holding  receipt  of  entire  profits  by  one  tenant  in  common  together  with  un- 
disturbed occupation  for  thirty  years  imder  exclusive  and  notorious  claim  of 
title,  sufficient  to  raise  presumption  of  ouster;  Roumillot  v.  Gardiner.  113  Ga 
60,  53  L.R.A.  729,  38  S.  E.  362,  holding  entry  into  possession  of  cemetery  lot  and 
erection  of  substantial  iron  fence  to  separate  from  remainder  of  lot,  so  irrecon- 
cilable with  cotenancy  as  to  amount  to  an  ouster;  Flock  v.  Wyatt,  49  Iowa,  466, 
holding  inference  of  ouster  not  justified  by  exclusive  occupancy  by  one  tenant  in 
common  for  seventeen  years,  during  a  part  of  which  time  his  cotenants  were 
minors;  Calhoun  v.  Cook,  9  Pa.  226,  holding  exclusive  reception  of  profits  by  one 
tenant  in  common  for  thirty-two  years,  not  conclusive  evidence  of  ouster  of  co- 
tenants;  Warfield  v.  Lindell,  30  Mo.  272,  77  A.  D.  614,  holding  that  possession  of 
land  by  one  tenant  in  common  for  twenty-six  years  and  exclusive  receipt  by  him 
of  rents  and  profits  do  not  raise  legal  presumption  of  ouster  of  cotenants;  War- 
field  V.  Lindell,  38  Mo.  561,  90  A.  D.  443,  holding  jury  warranted  in  presuming  an 
ouster  of  cotenants  when  one  tenant  in  common  for  a  series  of  years  removed 
soil  and  rock  from  a  quarry  amounting  to  destruction  of  thing  itself;  Wilson  v. 
Collishaw,  13  Pa.  276,  holding  mortgage  of  whole  premises  by  coheir  not  conclu- 
sive evidence  of  an  ouster;  Dubois  v.  Campau,  28  Mich.  304  (dissenting  opinion) 
on  effect  of  exclusive  receipt  of  rents  and  profits  by  one  tenant  in  common  for 
a  long  term  as  bar  of  cotenants  under  statute  of  limitations. 

Cited  in  reference  notes  in  43  A.  D.  293;  66  A.  D.  479;  90  A.  D.  454,— as  to 
what  constitutes  adverse  possession  and  ouster  of  tenant  in  common  by  cotenant; 
36  A.  D.  166,  171,  on  ouster  and  adverse  possession  by  cotenant;  52  A.  D.  221,  on 
right  of  one  cotenant  to  oust  another  and  hold  adversely  to  him;  70  A.  D.  363, 
as  to  when  possession  of  tenant  in  common  adverse  to  cotenants;  45  A.  D.  299, 
on  suflBciency  of  ouster  by  one  tenant  against  cotenant  as  question  for  jury. 

Cited  in  note  in  10  LJl.A.(N.S.)  186,  on  presumption  of  ouster  of  one  tenant 
in  common  from  long-continued  undisturbed  possession  of  another. 

»7  AM.  DEC.  511,  COFFMAN  v.  HAMPTON,  2  WATTS  &  S.  877. 

Followed  without  discussien  in  Shrader  v.  Kerr,  32  Phila.  Leg.  Int.  258. 
Conclusiveness  of  Judicial  record. 

Cited  in  Green  v.  Goordum,  4  Met.  (Ky.)  274,  holding  that  entry  by  clerk  of 
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circuit  court  in  execution  book  that  execution  was  delivered  to  sheriff  cannot 

be  impeached  in  action  against  sheriff  for  not  returning  execution  within  thirty 

days. 

—  Of  Justice  of.  the  peace. 

Cited  in  Evans  v.  Brobst,  12  Lane.  L.  Rev.  278,  5  Pa.  Dist.  R.  30,  16  Pa.  Co. 
Ct.  550;  Fetters  v.  Leonard,  5  Pa.  Co.  Ct.  653;  McCale  v.  Kulp,  8  Phila.  636,  28 
Phila.  Leg.  Int.  260,— holding  record  of  justice  of  peace,  the  best  and  only  evi- 
dence to  show  cause  of  action,  and  cannot  be  altered  by  parol;  Baker  v.  Lam- 
parter,  22  Lane.  L.  Rev.  230,  holding  parol  evidence  inadmissible  to  contradict 
or  vary  docket  of  justice  of  peace;  Springer  v.  Wood,  3  Sadler  (Pa.)  391,  6  Atl. 
330,  18  W.  N.  C.  520,  17  Pittsb.  L.  J.  N.  S.  418,  43  Phila.  Leg.  Int.  487,  holding 
parol  evidence  admissible  to  explain,  but  not  to  contradict  dockets  of  aldermen 
and  justices  of  peace;  Leisey  v.  Wise,  21  Lane.  L.  Rev.  350,  holding  parol  evidence 
inadmissible  to  contradict  or  vary  justice's  transcript  as  to  date  of  an  appeal; 
Freeman  v.  Orr,  4  Kulp,  222,  holding  record  of  justice  best  evidence  of  time  when 
appeal  was  entered  and  prevails  against  parol  evidence  except  in  case  of  fraud; 
Seibert  v.  Kline,  1  Pa.  St.  38,  holding  record  of  justice  the  only  evidence  of  ten- 
der in  court;  Ex  parte  Davis,  95  Ala.  9,  11  So.  308,  holding  that  judgment  of 
justice  of  peace,  when  regular  on  its  face,  cannot  be  assailed  on  habeas  corpus 
by  parol  evidence  that  it  was  rendered  by  justice  outside  of  his  precinct,  and  en- 
tered on  his  docket  on  his  subsequent  return  home;  Clark  v.  M'Comman,  7  Watts 
&  S.  469,  holding  that  validity  of  recognizance  originating  before  a  justice  of 
peace  cannot  be  questioned,  in  an  action  thereon,  by  proof  that  it  was  either  il- 
legally or  fraudulently  taken;  Reed  v.  Gilliland,  4  Justice's  L.  Rep.  109,  holding 
that  cause  for  which  process  issued  must  appear  from  the  record  alone;  Fitzger- 
ald V.  Campbell,  10  Pa.  Co.  Ct.  396,  6  Kulp,  198;  Groh  v.  Firestone,  16  Lane.  L. 
Rev.  382, — holding  that  docket  of  justice,  being  best  if  not  only  evidence  of  matter 
adjudicated,  must  exhibit  the  cause  for  which  process  issued;  Horan  v.  Dieter,  7 
Kulp,  560,  holding  that  justice's  docket  cannot  be  altered  or  contradicted  by  parol, 
except  for  fraud;  Stambaugh  v.  Baker,  10  Pa.  Dist.  R.  79,  holding  that  justice  of 
peace  cannot  amend  his  record  after  removal  to  court  of  common  pleas  by  cer- 
tiorari; Paine  v.  GodshaJl,  29  Phila.  Leg.  Int.  12,  1  Luzerne  Leg.  Reg.  3,  holding 
that  justice's  docket  being  the  best  if  not  only  evidence  to  show  cause  of  action, 
judgment  is  reversible  in  certiorari  when  it  does  not  show  compliance  with  stat- 
utory requirements;  Cake  v.  Jacoby,  33  Phila.  Leg.  Int.  159,  holding  docket  of 
justice  best  evidence  to  show  cause  of  action  before  him;  Lucas  Coal  Co.  v, 
Struble,  3  Del.  Co.  Rep.  56,  holding  judgment  of  justice  of  peace  void  when  docket 
shows  claim  beyond  his  jurisdiction;  Adams  v.  Hill,  1  Luzerne  Leg.  Reg.  369,  29 
Phila.  Leg.  Int.  126,  holding  that  when  record  of  justice  does  not  show  jurisdic- 
tion, it  is  never  too  late  to  attack  his  judgment  as  void. 

Cited  in  reference  note  in  77  A.  D.  452,  on  admissibility  of  parol  evidence  to 
vary  or  contradict  docket  of  justice  of  peace. 

Distinguished  in  Kearney  v.  Pennock,  2  Pa.  Dist.  R.  32,  12  Pa.  Co.  Ct.  37,  hold- 
ing that  when  appeal  is  endangered  by  inadvertent  error  of  justice  in  stating  on 
his  record  the  date  of  appeal,  the  court  on  motion  will  allow  him  to  correct  it. 
When  record  of  case  must  be  produced. 

Cited  in  reference  note  in  52  A.  D.  389,  as  to  when  record  of  case  must  be  pro* 
duced. 

Right  of  set-oir. 

Cited  in  reference  notes  in  44  A.  D.  679,  on  necessity  that  debts  be  due  in  same 
right  to  constitute  set-off;  45  A.  D.  137,  as  to  what  demands  are  subject  to  set-off 
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Se]ler*s  rights  on  purchaser's  default. 

Cited  in  reference  notes  in  82  A.  D.  667;  38  A.  S.  R.  396, — on  seller's  rights  on 
buyer's  refusal  to  accept  goods;  19  A.  S.  R.  734,  on  right  of  seller  to  resell  goods; 
84  A.  D.  54,  on  recovery  against  vendee  by  vendor  selling  g^ods  after  former's 
refusal  to  take  them  away. 

Cited  in  note  in  9  A.  D.  336,  on  measure  of  damages  where  purchaser  refuses  to 
accept. 

—  At  judicial  sale. 

Cited  in  reference  notes  in  41  A.  D.  52,  on  right  of  sheriff  or  constable  to  re- 
sell; 44  A.  D.  529,  on  liability  of  purchaser  at  execution  sale  for  constable's  costs; 
70  A.  D.  390,  on  purchaser's  liability  for  failure  within  agreed  time  after  execu- 
tion sale  to  make  or  offer  payment;  65  A.  S.  R.  342,  on  liability  of  first  purchaser 
at  execution  sale. 

Cited  in  note  in  69  A.  D.  366,  on  remedy  against  purchaser  at  judicial  sale  who 
fails  to  pay  amount  of  his  bid. 
Measure  of  damages  for  failure  to  deliver  goods. 

Cited  in  reference  note  in  63  A.  D.  476,  on  measure  of  damages  for  failure  to 
deliver  goods  at  time  and  place  specified. 
Different  sales  at  auction  to  one  person  as  one  contract. 

Cited  in  Jenness  v.  Wendell,  51  N.  H.  63,  12  A.  R.  48,  holding  that  sales  of 
separate  articles  at  auction  form  one  contract  for  aggregate  price,  and  are  with- 
in statute  of  frauds  if  aggregate  exceeds  $33;  Thompkins  v.  Haas,  2  Pa.  St.  74, 
holding  that  purchases  at  an  auction  by  one  person  constitute  an  entire  con- 
tract. 

Distinguished  in  Barclay  v.  Tracy,  5  Watts  &  8.  45,  holding  that  where  terms 
of  sale  and  responsibility  of  parties  are  different  in  sale,  of  different  articles  to 
one  person  at  auction,  the  contracts  are  different,  not  one  entire  contract. 

37  AM.  DEC.  517,  PYLE  v.  PENNOCK,  2  WATTS  &  S.  390. 
What  constitute  fixtures. 

Cited  in  Voorhees  v.  MoGinnis,  48  N.  Y.  278;  People  ex  rel.  National  Starch 
Mfg.  Co.  V.  Waldron,  26  App.  Div.  530,  50  N.  Y.  Supp.  523,— holding  adaptability 
to  use  of  freehold  one  test  of  a  fixture;  Gulick  v.  Heermans,  6  Luzerne  Leg.  Reg. 
227,  holding  intent  to  annex,  the  criterion  of  a  fixture,  not  the  permanent  fasten- 
ing to  freehold;  Heatou  v.  Findlay,  12  Pa.  304,  holding  that  a  cast-iron  cylinder, 
while  attached  to  and  forming  part  of  a  furnace  which  is  a  fixture,  is  itself  a 
fixture;  Ross's  Appeal,  9  Pa.  491,  holding  that  owner  of  realty  may,  by  agree- 
ment with  another,  treat  a  fixture  as  dissevered  from  the  realty;  Ritchie  v.  Mc- 
Allister, 14  Pa.  Co.  Ct.  267,  holding  limestone  cars,  iron  rails  on  a  tramway  and 
siding,  scales,  etc.,  forming  part  of  limestone  quarry,  fixtures;  Fechet  v.  Drake, 
2  Ariz.  239,  12  Pac.  694,  holding  that  electric  wires  connected  with  an  electric 
light  plant  and  strung  on  poles  will  pass  on  a  sale  of  the  plant,  as  an  appurte- 
nance; National  Bank  v.  North,  160  Pa.  303,  28  Atl.  694,  holding  radiators  and 
valves  connecting  with  steam-heating  apparatus,  not  fixtures;  Mclean  v.  Palmor, 
12  Luzerne  Leg.  Reg.  ]69,  holding  lamps,  chandeliers,  candlesticks  and  candelabra, 
not  fixtures;  Covey  v.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  3  Phila.  178,  15  Phila.  Lea 
Int.  228,  holding  old  and  new  rails  lying  along  railroad  track  in  readiness  for  re- 
pairs or  reconstruction,  not  liable  to  levy  on  execution  as  personalty. 

Cited  in  reference  notes  in  42  A.  D.  601;  64  A.  D.  75, — on  what  are  fixtures; 
37  A.  D.  494,  on  what  erections  by  life  tenant  are  fixtures;  40  A.  D.  659,  as  to 
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what  are  fixtures  when  erected  by  owner  of  freehold ;  90  A.  D.  286,  on  enforcement 
of  lien  upon  fixtures  removed  to  the  detriment  of  a  lien  holder. 

Cited  in  notes  in  62  A.  D.  70,  as  to  what  are  fixtures;  69  L.R.A.  894,  as  to 
whether  things  constructively  annexed  to  the  land  are  fixtures;  69  L.RA.  895, 
on  efl'ect  of  mere  intention  to  annex  machinery  or  parts  thereof  to  the  land  as 
question  whether  they  are  fixtures.;  69  L.R.A.  899,  on  effect  of  intention  to  annex 
building  materials  to  the  land  as  question  whether  they  are  fixtures. 

Distinguished  in  Maxwell  v.  Willard,  1  W.  N.  C.  356,  holding  materials  fur- 
nished by  materialman  to  public  building,  not  a  part  of  realty  until  used. 

—  Machinery  generally. 

Cited  in  Capen  v.  Peckham,  35  Conn.  88,  holding  windlass  in  slaughterhouse 
attached  to  timbers  of  building,  a  fixture;  Cook  v.  Condon,  6  Kan.  App.  574, 
51  Pac.  587,  holding  that  terms  "mills"  and  "flouring  mill'*  include  machinery 
necessary  for  operation  of  same;  Wadleigh  v.  Jannin,  41  N.  H.  503,  77  A.  D. 
780,  holding  a  cider  press  securely  fastened  to  ground  in  a  cider  house,  a  fix- 
ture; Haslett  V.  Gillespie,  95  Pa.  371,  11  Pittsb.  L.  J.  N.  S.  353,  39  Phila.  Leg. 
Int.  273,  on  machinery  in  mill  as  fixture;  Efee  v.  Kille,  84  Pa.  333,  34 
Phila.  Leg.  Int.  392,  holding  all  machinery,  whether  fast  or  loose,  of  an  ore 
bank,  necessary  tcf  constitute  it  such  ready  for  use,  are  part  of  freehold; 
Christian  v.  Dripps,  28  Pa.  271,  holding  planing  machines,  lathes,  and  vices 
in  machine  shop,  fixtures,  irrespective  of  method  of  attachment  to  building,  if 
necessary  for  carrying  on  business;  Morris's  Appeal,  88  Pa.  368,  holding  articles 
indispensable  to  carry  on  a  foundry,  whether  fast  or  loose,  pass  by  its  sale  with 
appurtenances;  Com.  v.  Young,  11  Phila.  606,  33  Phila.  Leg.  Int.  160,  holding 
duplicate  rolls  in  rolling  mill,  though  unused,  fixtufes;  Opinion  of  Spruance,  8 
Del.  Ch.  539,  as  to  what  are  fixtures  in  a  rolling  mill;  Baker  v.  Atherton, 
7  Kulp,  418,  15  Pa.  Co.  Ct.  471,  holding  that  the  word  "fixtures"  in  a  mortgage 
of  a  colliery  "with  fixtures"  includes  nine  cars  and  all  machinery  and  appliances 
necessary  to  operate  the  colliery;  Hamilton  v.  Huntley,  78  Ind.  521,  41  A.  R.  593, 
holding  machinery  placed  by  manufacturers  on  trial  in  mill  of  tenant,  but  not 
accepted  by  him,  a  fixture  as  between  manufacturers  and  mortgagees  of  realty, 
though  capable  of  removal ;  Delaware,  L.  &  W.  R.  Co.  v.  Oxford  Iron  Co.  36  N.  J. 
Eq.  452,  holding  that  mortgage  of  factory,  eo  nomine,  includes  machinery  essen- 
tial to  the  factory;  Great  Western  Mfg.  Co.. v.  Bathgate,  15  Okla.  87,  79  Pac  903, 
holding  machinery  adapted  for  use  in  factory  and  fastened  thereto  by  cleats, 
fixtures  in  favor  of  prior  real-estate  mortgagee  and  as  against  unrecorded  pur- 
chase-money chattel  mortgagee. 

Cited  in  reference  notes  in  59  A.  D.  658,  on  machinery  as  fixture;  82  A.  D.  570; 
as  to  when  machinery  is  a  fixture. 

Denied  in  Teaff  v.  Hewitt,  1  Ohio  St.  511,  69  A.  D.  634,  holding  carding 
machines,  etc.,  in  woolen  factory,  connected  with  jnotive  power  by  belts,  but  other- 
wise attached  only  by  cleats,  not  fixtures. 

—  Engines  and  boilers. 

Cited  in  Merritt  v.  Judd,  14  Cal.  59,  holding  a  steam  engine  and  boiler, 
fastened  to  frame  of  timber  embedded  in  ground  of  quartz  ledge  and  used  for 
working  it,  fixtures;  Hart  v.  Sheldon,  34  Hun,  38,  holding  engine  and  boiler 
placed  in  mill  as  motive  power  and  intended  as  permanent  improvements,  fix- 
tures, though  not  physically  annexed  to  soil;  Hill  v.  Sewald,  53  Pa.  271.  91 
A.  D.  209,  24  Phila.  Leg.  Int.  268,  holding  that  when  one  places  boilers  in  mill 
of  another  to  be  paid  for  their  use  at  so  much  per  month  with  privilege  of  re- 
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moval,  they  do  not  become  fixtures;  Steinmetz  v.  Witmer,  1  Pearson  (Pa.)  524, 
holding  mere  removal  of  engine  to  prevent  injury  from  freezing  water,  but  which 
is  left  in  millhouse,  not  a  conversion  into  personalty;  Witmer^s  Appeal,  45  Pa. 
466,  84  A.  D.  605,  1  Pearson  (Pa.)  524,  holding  that  owner  of  mill  encumbered 
for  more  than  its  value  by  a  judgment  lien  cannot  remove  a  steam  engine,  so 
as  to  subject  it  to  seizure  by  a  junior  judgment  creditor. 
^As  between  landlord  and  tenant. 

Cited  in  Seeger  v.  Pettit,  77  Pa.  437,  18  A.  R.  452,  32  Phila.  Leg.  Int.  12,  1 
W.  N.  0.  226,  7  Legal  Oaz.  75,  holding  that  no  presumption  arises  that  fixtures 
put  in  by  tenant  for  his  own  purposes  were  intended  as  permanent  improve- 
ments. 

Cited  in  reference  note  in  54  A.  D.  76,  on  intention  in  annexing  as  criterion 
between  landlord  and  tenant  of  right  to  remove  fixtures. 

S7  AM.*  DEC.  519,  McINTYRE  ▼.  CARVER,  2  WATTS  &  S.  892. 
Right  to  Uen. 

Cited  in  Mathias  v.  Sellers,  86  Pa.  486,  27  A.  R.  723,  holding  that  right  to  lien 
may  be  shown  in  replevin  under  plea  of  property. 

Cited  in  reference  note  in  69  A.  S.  R.  727,  on  lien  of  bailee. 

Cited  in  note  in  77  A.  D.  490,  on  effect  of  tender  upon  liens. 
^Necessity  of  possession. 

Cited  in  reference  notes  in  56  A.  D.  695,  on  necessity  of  lien  being  accompanied 
by  possession;  42  A.  S.  R.  815,  on  possession  to  retain  lien. 
—  Of  agister. 

Cited  in  reference  notes  in  56  A.  D.  695;  77  A.  D.  631;  38  A.  S.  R.  305, — 
on  lien  of  agister's  and  livery-stable  keepers. 
^liien  of  artisan,  etc.,  for  services. 

Cited  in  Wright  v.  Terry,  23  Fla.  160,  2  So.  6,  holding  that  common-law  lien 
of  a  bailee  does  not,  as  against  bailor,  extend  to  employees  of  the  former  for 
their  labor;  Ocala  Foundry  &  Mach.  Works  v.  Lester,  49  Fla.  347,  38  So.  56, 
holding  that  at  common  law  an  artisan  had  a  lien  on  chattels  for  work  done  there- 
on and  could  retain  possession  until  paid,  but  was  without  adequate  means  to 
enforce  the  lien;  Mathias  v.  Sellers,  86  Pa.  486,  27  A.  R.  723,  5  W.  N.  C.  618,  35 
Phila.  Leg.  Int.  374,  holding  replevin  not  maintainable  against  a  tradesman  for 
goods  left  with  him  for  manufacture,  imtil  his  charges  for  work  done  there- 
on are  first  paid  or  tendered;  Brown  v.  Dempsey,  95  Pa.  243,  38  Phila.  Leg. 
Int.  240,  holding  that  where  machinery  is  left  for  repairs,  replevin  cannot  be 
maintained  therefor  until  bailor  first  pays  or  tenders  amount  due  for  said  re- 
pairs; Arians  v.  Brickley,  65  Wis.  26,  56  A.  R.  611,  26  X.  W.  188,  holding  that 
one  who  saws  logs  of  another  into  lumber  and  shingles  has  a  common-law  lien 
thereon,  enforceable  in  equity;  Michaelson  v.  Fish,  1  Cal.  App.  116,  81  Pac.  661, 
holding  that  servant  employed  by  the  month  with  others  to  make  brandy  from 
grapes  has  no  lien  on  the  product;  Hartshorne  v.  Seeds,  1  Chester  Co.  Rep.  460, 
holding  that  in  replevin  a  plea  of  property  is  not  inconsistent  with  special  plea 
of  right  of  lien,  and  the  two  may  be  joined. 

Cited  in  reference  notes  in  54  A.  D.  628;  56  A.  D.  657,— on  lien  for  services; 
60  A.  S.  R.  190,  on  common-law  lien  for  services ;  63  A.  D.  414,  on  bailee's  lien  for 
work  and  labor  on  chattel;  65  A.  D.  57,  on  artisans*  lien  for  services;  22  A.  S.  R. 
624,  on  mechanics'  lien  for  services;  55  A.  D.  207,  on  nonassignability  of  lien  for 
services. 
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Requisites  and  effect  of  tender. 

Cited  in  reference  notes  in  46  A.  D.  651,  on  declaration  of  willingness  to  pay  as 
equivalent  to  actual  tender;  47  A.  D.  326,  on  effect  of  tender  after  suit  brought 
upon  costs. 

Cited  in  note  in  30  A.  S.  R.  460,  on  requisites  of  tender  to  save  costs. 

37  AM.  DEC.  523,  COMFORT  v.  MATHER,  2  WATTS  &  S.  450. 
Lapsed  legacies  and  devises. 

Cited  in  Chapeau's  Estate,  1  Tucker,  410;  Armstrong  v^  Moran,  1  Brad.  314, — 
holding  that  legacy  is  lapsed  by  death  of  legatee  in  lifetime  of  testator;  Wettach 
V.  Horn,  201  Pa.  201,  50  Atl.  1001,  on  lapse  of  devise  to  one  and  his  heirs  by 
death  of  devisee  in  lifetime  of  testator;  McNeal  v.  Pierce,  73  Ohio  St.  7,  112 
A.  S.  R.  695,  1  L.R.A.(N.S.)  1117,  75  N.  E.  038,  4  A.  &  E.  Ann.  Cas.  71. 
holding  that  a  legacy  will  not  lapse  by  death  of  legatee  before  testator  when 
given,  by  express  terms  of  will,  in  payment  of  a  debt;  but  contra  if  will  \reat3  it 
as  a  bounty,  in  which  case  evidence  is  inadmissible  to  show  it  was  given  for  a 
debt;  Cooper's  Estate,  13  Pa.  Dist.  R.  127,  29  Pa.  Co:  Ct  425,  holding  that  under 
act  of  May  6,  1844,  §  2,  P.  L.  565,  legacies  given  to  certain  nephews  and  nieces 
and  their  heirs,  etc.,  will  not  lapse  by  death  before  testator;  Roberts  v.  Bosworth, 
107  App.  Div.  511,  95  N.  Y.  Supp.  239;  Dildine  v.  Dildine,  32  N.  J.  Eq.  78,— 
holding  a  legacy  to  a  legatee,  dead  at  time  of  execution  of  will,  lapses,  whether 
testator  knew  of  the  death  or  not;  Meeker  v.  Meeker,  4  Redf.  29,  holding  that  a 
legacy  to  a  legatee,  dead  at  execution  of  will,  lapses,  though  the  will  declares 
that  death  of  legatee  before  testatrix  shall  not  cause  his  share  to  lapse;  Holies  v. 
Bacon,  3  Dem.  43,  holding  that  legacy  to  one  "with  whom  I  have  resided  for  many 
years  past,  to  have  and  to  hold  the  same  unto  her,  her  heirs  and  assigns  for- 
ever" lapses  by  her  death  before  testatrix ;  Hand  v.  Marcy,  28  N.  J.  Eq.  59,  hold- 
ing that  where  legacies  are  given  to  three  persons  and  "their  heirs  and  assigns," 
the  use  of  these  words  does  not  prevent  a  lapse  as  to  one  dying  before  testator, 
nothing  else  appearing;  Barnett's  Appeal,  104  Pa.  342,  14  Pittsb.  L.  J.  N.  S.  398, 
42  Phila.  Leg.  Int.  6,  holding  that  legacies  to  four  persons  "and  their  heirs'* 
lapse  both  as  to  legatees  dead  at  time  of  execution  of  will  and  of  death  of  testa- 
tor, whether  deaths  were  known  to  testator  or  not. 

Cited  in  reference  notes  in  60  A.  D.  478,  on  lapsed  legacies;  10  A.  S.  R.  463, 
on  right  to  property  devised  or  bequeathed  to  person  dead  when  will  was  made  or 
dying  before  testator. 

Cited  in  note  in  94  A.  D.  159,  on  effect  of  death  of  devisee  before  testator. 
Evidence  to  explain  will. 

Cited  in  reference  notes  in  47  A.  D.  431,  on  parol  evidence  to  explain,  vary,  or 
control  will;  5]  A.  D.  594,  as  to  when  testator's  declarations  are  admissible;  9 
A.  S.  R.  35,  on  presumption  where  technical  words  are  used  in  will. 

Cited  in  notes  in  107  A.  S.  R.  473,  on  admission  of  testator's  declarations  to  aid 
in  construction  of  will;   50  A.   S.  R.   282,  on   admissibility  of  declarations  of 
testator  to  explain  will. 
—  To  show  testator's  intent. 

Cited  in  Ammon's  Estate,  34  Pittsb.  L.  J.  X.  S.  364;  Manner's  Estate,  22  Pa. 
Co.  Ct.  577, — holding  verbal  declarations  of  intent  of  testator  inadmissible  to 
show  intent  with  which  devise  or  bequest  was  made;  Flintham  v.  Bradford,  10 
Pa.  82,  holding  evidence  inadmissible  to  show  that  a  testator  intended  to  devise 
real  estate,  when  the  will  itself  does  not  contain  apt  words  to  pass  title  thereto. 
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Cited  in  reference  note  in  39  A.  D.  582,  on  ascertainment  of  testator's  intent 
in  construing  will. 

Cited  in  notes  in  3  L.R.A.  848,  on  admissibility  of  parol  evidence  to  show  testa- 
tor's intention;  11  L.R.A.(N.S.)  68,  on  intention  of  testator  as  to  whether 
bequest  of  stocks,  bonds,  or  notes  is  general  or  specific. 

37  AM.  DEC.  525,  SCHOOIj  DIRECTORS  y.  JAMES,  2  WATTS  &  S.'568. 
Relation  of  stepfather  to  stepchild. 

Cited  in  McCormick's  Estate,  1  Pa.  Co.  Ct.  517,  18  Phila.  60,  43  Phila.  Leg. 
Int.  140,  holding  that  if  stepfather  pays  for  support  of  his  wife's  children,  with 
understanding  that  he  shall  be  repaid  from  funds  expected  to  come  to  children, 
he  is  entitled  thereto. 
Domlcll,  residence,  and  settlement. 

Cited  in  Lewis  v.  Chester  County,  60  Pa.  325,  26  Phila.  Leg.  Int.  293,  holding 
that  where  a  New  York  trustee  removes  to  Pennsylvania  and  makes  investments 
in  mortgages  in  Pennsylvania  and  elsewhere,  only  Pennsylvania  mortgages  will  be 
there  taxed. 

Cited  in  reference  notes  in  39  A.  D.  148,  on  domicil;  46  A.  D.  486,  on  how 
domicil  is  determined. 
—  Of  minor  generally. 

Cited  in  Metcalf  v.  Lowther,  56  Ala.  312,  holding  domicil  of  infant  that 
of  father,  which  father  alone  can  change;  Cannon's  Estate,  15  Pa.  Co.  Ct.  312, 
holding  domicil  of  legitimate  unemancipated  minor,  that  of  his  father  if  alive'; 
Taylor's  Estate,  20  Phila.  63,  47  Phila.  Leg.  Int.  466,  9  Pa.  Co.  Ct.  122,  hold- 
ing minor's  residence  that  of  his  father,  and  if  he  has  no  father,  that  of  his 
birth,  and  he  cannot  acquire  another  until  he  becomes  aui  juris;  Allgood  v.  Wil- 
liams, 92  Ala.  551,  8  So.  722,  holding  domicil  of  father  that  of  infant  child,  and 
domicil  of  father  at  death  continues  to  be  that  of  child,  the  mother  being  also 
dead;  Beekman  v.  Beekman,  53  Fla.  858,  43  So.  92o,  holding  that  domicil  of 
father  is  domicil  of  infant  children,  who  cannot  acquire  a  domicil  separate  from 
father  but  domicil  of  female  minor  is  that  of  husband;  Foley's  Estate,  1  W.  N.  C. 
301,  11  Phila.  47,  32  Phila.  Leg.  Int.  99,  holding  that  where  an  infant's  natural 
father  and  adopted  mother  both  live  in  same  place,  her  domicil  is  there;  School 
Dist.  No.  7  v.  Patterson,  10  Mont.  17,  24  Pac.  698,  holding  that  residence  of 
infant  child  is  that  of  father  for  purposes  of  distribution  of  school  moneys; 
Brown  v.  Lynch,  2  Bradf.  214,  holding  that  domicil  of  infant,  the  father  being 
dead,  is  that  of  the  mother;  Garth  v.  City  Sav.  Bank,  120  Ky.  280,  86  S.  W. 
520,  holding  domicil  of  widowed  mother  that  of  infant  child,  though  Statute 
gives  guardian  custody  of  child's  person  as  well  as  estate;  Johnson  v.  Copeland, 
35  Ala.  521,  holding  domicil  of  infant  that  of  mother  during  widowhood,  not- 
withstanding she  remarried  and  removed  from  state,  taking  child  with  her, 
against  wishes  of  guardian;  Reitmeyer's  Petition,  14  Pa.  Dist.  R.  761,  holding 
that  remarriage  of  mother  does  not  change  domicil  of  children  by  first  husband, 
though  it  may  change  their  residence;  Clinton  Twp.  v.  Delaware  Twp.  1  Pa.  Co. 
Ct.  375,  holding  settlement  of  a  woman  acquired  by  marriage  not  communicated 
to  her  children  by  a  former  marriage;  Northumberland  Twp.  v.  Milton,  6  Sadler 
(Pa.)  503,  9  Atl.  449,  20  W.  N.  C.  84,  1  Pa.  Co.  Ct.  377,  holding  mother's  set- 
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tlement  acquired  by  her  second  marriage  not  communicated  to  her  children  by 
her  first  husband,  though  they  accompany  her  and  become  part  of  second  hus- 
band's family;  Mintzer's  Estate,  2  Pa.  Dist.  R.  587,  13  Pa.  Co.  Ct.  463,  holding 
that  where  both  parents  are  dead,  a  bona  fide  change  of  infant's  residence  under 
care  of  a  kinsman,  is  sufficient  to  establish  jurisdiction  of  orphans'  court  to 
appoint  a  guardian,  especially  where  new  residence  is  taken  in  domicil  of 
origin. 

Cited  in  reference  notes  in  97  A.  S.  R.  446,  on  domicil  of  minor  children; 
54  A.  D.  58,  on  domicil  of  parents  as  domicil  of  minor  child;  63  A.  D.  604,  on 
infant's  domicil  during  life  of  widowed  mother.* 

Cited  in  notes  in  9  E.  R.  Q,  807,  on  domicil  of  child  as  following  that  of 
widowed  mother;  20  L.R.A.  155,  on  place  of  taxation  of  infant's  property;  26 
L.R.A.  682,  on  what  constitutes  residence  entitling  children  to  privileges  of  pub- 
lic schools. 

—  Of  ward. 

Cited  in  De  Renne's  Estate,  12  W.  N.  C.  94,  16  Phila.  566,  39  Phila.  Leg.  Int. 
265,  26  W.  N.  C.  576,  holding  domicil  of  guardian  not  necessarily  domicil  of 
ward;  nor  can  infant  having  parent  8ui  juris  have  separate  domicil;  Louisville 
V.  Sherley,  80  Ky.  71,  holding  stocks  and  bonds  of  infants  taxable  where  they 
live,  not  at  domicil  of  guardian;  West  Chester  School  Dist.  v.  Darlington,  38  Pa. 
157,  holding  property  of  minor  residing  in  another  state  taxable  where  guardian 
resides,  but  where  minor  resides  with  father  in  one  school  district  and  guardian 
in  another  in  same  county,  it  is  taxable  where  minor  lives;  Mayer's  Estate,  10 
W.  N.  C.  261,  14  Phila.  299,  38  Phila.  Leg.  Int  224,  on  domicil  of  infant 
ward  having  mother  only  living;  Wheeler  v.  Mollis,  19  Tex.  522,  70  A.  D.  363. 
holding  that  guardian,  by  moving  with  his  ward  to  another  state,  may  change 
the  ward's  domicil,  if  change  is  not  injurious  to  interests  of  ward  or  intended  to 
afi'ect  descent  of  ward's  property  in  case  of  her  death;  Mears  v.  Sinclair,  1  W. 
Va.  186,  holding  that  mother  who  remarries,  though  appointed  guardian,  cannot, 
by  removing  to  another  state  with  her  infant  child  by  former  husband,  change 
its  domicil;  Hannum  v.  Worrall,  2  Del.  Co.  Rep.  49,  holding  one  fotmd  by  com- 
mission in  lunacy  to  be  an  habitual  drunkard,  prima  facie  incapable  of  changing 
domicil. 

Cited  in  reference  notes  in  77  A.  D.  687,  on  doniicil  of  ward;  70  A.  D.  370, 
on  guardian's  control  over  domicil  of  ward. 

Cited  in  notes  in  89  A.  S.  R.  279,  on  change  of  ward's  domicil  outside  of  juris- 
diction by  guardians  generally;  89  A.  S.  R.  278  on  change  of  ward's  domicil  by 
natural  and  testamentary  guardians  outside  jurisdiction  of  guardianship;  58 
LJI.A.  936,  on  right  of  statutory  or  testamentary  guardian  to  remove  incom- 
petent or  infant  from  state;  56  A.  D.  535,  on  domicil  of  guardian  or  ward 
determining  where  property  is  taxable. 

—  Of  wife. 

Cited  in  Kayser's  Estate,  18  Pa.  Co.  Ct  609,  5  Pa.  Dist.  R.  738,  ^lolding  that 
domicil  of  wife  is  that  of  husband,  but  that  her  residence  may  be  elsewhere. 
^  Of  pauper. 

Cited  in  Donegal  Twp.  v.  Sugar  Creek  Twp.  8  Sadler  (Pa.)  9,  11  Atl.  213, 
holding  that  pauper  born  where  her  parent  had  a  legal  settlement  retains  it  on 
coming  of  age  though  during  her  minority  her  father  deserts  her  mother  whc 
obtains  a  divorce  and  removes  with  her  to  another  township;  Wayne  y.  Jersey 
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Shore,  1  W.  N.  C.  340,  holding  settlement  of  pauper,  where  parents  unknown, 

prima  facie  the  place  of  birth. 

Power  of  £:nardlan  to  change  form  of  infant  ward's  assets. 

Cited  in  Davis's  Appeal,  60  Pa.  118,  20  Phila.  Leg.  Int.  372,  holding  guardian 
of  female  infant  not  authorized  to  convert  money  into  realty  on  eve  of  ward's 
marriage;  Snyder's  Estate,  9  Pa.  Dist.  R.  128,  holding  that  where  will  directs 
lands  to  be  sold  and  divided,  a  guardian  of  infant  distributee  cannot  elect  for 
him  to  dispense  with  the  conversion. 

S7  AM.  DEC.  528,  REIiF  v.  RAPP,  8  WATTS  &  S.  21. 
Common  carrier's  liability. 

Cited  in  reference  notes  in  39  A.  D.  508,  on  common  carrier's  liability;  41 
A.  D.  770,  on  liability  of  common  carrier  for  loss  of  goods. 

—  Duty  to  make  disclosure  of  nature  of  goods  shipped. 

Cited  in  Brown  v.  Camden  &  A.  R.  Co.  83  Pa.  316,  4  W.  N.  C.  21,  34  Phila. 
Leg.  Int.  58;  Camden  &  A.  R.  Co.  v.  Baldauf,  16  Pa.  69,  55  A.  D.  481,— holding 
that  shipper  need  not  disclose  value  of  goods  shipped  unless  inquired  of  by  car- 
rier; Chicago  &  A.  R.  Co.  v.  Thompson,  19  111.  578,  holding  common  carrier  not 
liable  for  loss  of  money  packed  among  other  goods  in  such  a  way  as  to  deceive; 
Chicago  &  A.  R.  'Co.  v.  Shea,  66  111.  471,  holding  that  one  shipping  valuable 
dresses,  etc.,  in  a  bundle  so  as  to  resemble  bedding,  at  low  rate  of  freight,  can- 
not recover  of  carrier  more  than  the  value  of  bedding;  Michigan  C.  R.  Co.  v. 
Garrow,'  73  111.  348,  24  A.  R.  258,  holding  railroad  company  not  liable  for  loss  of 
jewelry  worth  $30,000  in  trunk  checked  as  baggage  whose  appearance  did  not 
indicate  its  contents;  The  Samuel  E.  Spring,  29  l^ed.  397,  holding  common  car- 
rier not  liable  for  loss  of  jewelry  contained  in  a  trimk  shipped  under  a  bill  of 
lading  exempting  carrier  from  liability  for  jewelry  unless  its  value  be  expressed 
and  extra  freight  paid,  when  nature  of  contents  was  not  disclosed;  Earnest  t. 
Southern  Exp.  Co.  1  Woods,  573,  Fed.  Cas.  No.  4,248,  holding  that  shipper  who 
fails  to  state  value  of  package  cannot  recover  over  $50,  when  notified  that 
carrier  will  not  be  liable  for  over  $50  for  any  package  unless  its  value  is  stated; 
Warner  v.  Western  Transp.  Co.  5  Robt.  490,  holding  carrier  not  liable  for  loss 
of  goods  shipped  in  such  a  way  as  to  conceal  their  value;  Toledo  &  0.  C.  R.  Co. 
V.  Bowlers  &  B.  Co.  63  Ohio  St.  274,  58  N.  E.  813,  holding  railroad  company  not 
liable  for  loss  of  merchandise  shipped  in  the  guise  of  baggage;  Bottum  v.  Charles- 
ton &  W.  C.  R.  Co.  72  S.  C.  375,  110  A.  S.  R.  610,  2  L.R.A.(N.S.)  773,  51  S.  E. 
985,  5  A.  &  E.  Ann.  Cas.  118,  holding  carrier  not  liable  for  box  of  pictures 
shipped  with  household  goods  and  labeled,  "glass,  with  care,"  though  shipper 
had  no  fraudulent  intent. 

Cited  in  reference  notes  in  83  A.  D.  96,  on  liability  of  carrier  for  loss  of 
valuable  package  when  not  informed  of  its  value;  110  A.  S.  R.  614,  on  eflfect 
on  carrier's  liability  of  shipper's  failure  to  disclose  true  value  or  character 
of  goods  shipped. 

Cited  in  note  in  13  L.R.A.  33,  on  carrier's  duty  to  make  inquiry  as  to  value  of 
goods  shipped. 

—  Limitation  of  carrier's  liability. 

Cited  in  Hart  v.  Pennsylvania  R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  6  Sup.  Ct. 

Hep.  151,  holding  that  when  carrier  and  shipper  agree  on  a  valuation  of  goods 

shipped   and   base   freight   thereon,   the   shipper   is   bound   by   such   valuation; 

Mercantile  Mut.  Ins.  Co.  v.  Oiase,  1  E.  D.  Smith,  139,  holding  that   shipper 

Am.  Dec.  Vol.  V.— 84. 
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may  contract  with  carrier  to  ship  at  reduced  rate  in  consideration .  of  exempting 
carrier  from  liability  for  loss  without  actual  fault  of  carrier. 

Cited  in  note  in  12  LJI.A.  800,  on  effect  on  carrier's  liability  of  valuation 
lixed  in  bill  of  lading. 
—  Effect  of  fraud. 

Cited  in  Way  v.  Chicago,  R.  I.  &  P.  R.  Co.  64  Iowa,  48,  52  A.  R,  431,  19  N.  W. 
828,  holding  railroad  company  not  liable  for  injury  to  one  traveling  on  their 
train  on  commutation  ticket  issued  to  another  and  nontransferable  by  its  terms. 

Cited  in  note  in  5  E.  R.  C.  350,  on  fraud  or  carelessness  of  shipper  as  excus- 
ing carrier  for  loss  of  goods. 
Misleading  charge. 

Cited  in  Croyle  v.  Moses,  90  Pa.  260,  36  A.  R.  664,  36  Phila.  Leg.  Int.  373; 
Pennsylvania  R.  Co.  v.  Berry,  68  Pa.  272,  28  Phila.  Leg.  Int.  197,— holding  a 
cliarge  which  as  a  whole  tends  to  mislead  the  jury,  error;  Peirson  v.  Duncan, 
1(>2  Pa.  187,  29  Atl.  733;  Pennsylvania  Canal  Co.  v.  Harris,  101  Pa.  80,  12  W. 
N.  C.  435,  40  Phila.  Leg.  Int.  150, — holding  it  error  for  court  to  confine  atten- 
tion of  jury  to  one  view  of  case  when  there  are  others  they  should  consider 

Cited  in  reference  note  in  65  A.  D.  98,  on  misleading  charge  as  ground  for 
reversal.  * 

87  AM.  DEC.  534,  PUGH  v.  GOOD,  3  WATTS  &  S.  56. 
Parol  contracts  relating  to  land. 

Cited  in  Nease  v.  Capehart,  8  W.  Va.  95,  holding  that  when  a  debtor  conveys 
land  to  a  trustee  to  secure  a  debt,  and  afterwards  debtor  and  another  orally 
agree  that  the  latter  shall  purchase  the  land  and  hold  as  security  for  purchase 
price,  equity  will  enforce  this  agreement. 

Cited  in  reference  note  in  39  A.  S.  R.  843,  on  specific  performance  of  parol 
contracts  to  convey  land. 

Criticized  in  Moore  v.  Small,  19  Pa.  461,  holding  that  every  parol  contract 
for  conveyance  of  land  is  within  statute  of  frauds  except  where  there  has  been 
such  part  performance  as  cannot  reasonably  be  compensated  in  damages. 
—Effect  of  part  performance. 

Cited  in  Kutz  v.  Hepler,  3  Legal  Chron.  44,  holding  parol  sale  of  land  when 
no  possession  given,  unenforceable;  Graft  v^  Loucks,  27  W.  N.  C.  184,  on  specific 
performance  of  parol  contract  for  sale  of  realty  in  case  of  part  performance; 
Mullers*  Estate,  14  W.  N.  C.  308,  16  Phila.  321,  41  Phila.  Leg.  Int.  321,  on  effect 
of  part  performance  of  parol  contract  for  sale  of  land  to  take  contract  out 
of  statute  of  frauds;  Wolford  v.  Herrington,  74  Pa.  311,  15  A.  R.  548,  1  Legal 
Chron.  369,  30  Phila.  Leg.  Int.  380,  holding  that  where  A  agrees  verbally  to 
purchase  land  at  sheriff's  sale,  in  which  B  claimed  an  interest,  for  B's  benefit 
and  execute  instruments  to  that  effect,  and  after  obtaining  title  refuses  to  fulfil 
his  promise  he  will  be  considered  a  trustee  ex  maleficio. 

Cited  in  reference  notes  in  38  A.  D.  178,  on  effect  of  part  performance  of  parol 
contract  for  sale  of  lands  on  statute  of  frauds;  46  A.  D.  232,  on  effect  of  part 
performance  of  parol  contract  for  sale  of  land;  45  A.  D.  411,  on  part  performance 
of  parol  contract  for  sale  of  land  as  ground  for  specific  performance;  52  A.  D. 
294,  on  specific  enforcement  of  verbal  contract  for  sale  of  land  when  partly 
performed;  66  A.  D.  783,  as  to  when  parol  agreement  partly  performed  or  exe- 
cuted will  be  enforced. 
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—  Sufficiency  of  part  performance  generally. 

Cited  in  Neatherly  v.  Ripley,  21  Tex.  434;  Middleton  v.  Selby,  19  W.  Va.  167; 
Jamison  v.  Dimock,  95  Pa.  52,  11  Pittsb.  L.  J.  N.  S.  54,  38  Phila.  Leg.  Int.  167,— 
holding  possession  and  payment  of  purchase  price  sufficient  to  take  parol  contract 
for  sale  of  Iknds  out  of  statute  of  frauds;  McKnight  v.  Bell,  135  Pa.  358,  19  Atl. 
1036,  21  Pittsb.  L.  J.  N.  S.  73,  47  Phila.  Leg.  Int.  300,  26  W.  N.  C.  284;  Rider 
V.  Maul,  46  Pa.  376, — ^holding  that  a  parol  partition  of  land  between  tenants  in 
common,  made  by  running  a  division  line  on  the  ground  followed  by  a  corre- 
sponding separate  possession,  is  good;  Farley  v.  Stokes,  1  Pars.  Sels.  Eq.  Caa. 
422,  holding  part  performance  of  parol  contract  for  sale  or  lease  of  land  shown 
by  delivery  of  possession  to  vendee  or  lessee  and  valuable  improvements  made  in 
consequence  thereof;  Williams  v.  Landman,  8  Watts  &  S.  55,  holding  that,  upon 
a  parol  contract  for  sale  of  land,  in  actual  possession  of  a  tenant,  vendor's 
agreement  that  tenant  pay  rent  to  vendee  and  attornment  of  tenant  to  vendee, 
is  sufficient  delivery  of  possession,  together  with  payment  of  purchase  money, 
to  enable  vendee  to  maintain  ejectment;  Foster's  Appeal,  3  Pa.  St.  79,  holding 
that  vendeer  of  lands  under  articles  of  agreement,  who  has  taken  possession  and 
paid  part  of  purchase  money,  has  such  an  interest  as  is  bound  by  a  judgment; 
Brawdy  v.  Brawdy,  7  Pa.  157,  holding  parol  contract  of  sale  of  land  within  stat- 
ute of  frauds,  where  change  of  possession  is  not  notorious  and  continued,  though 
price  and  partial  payment  were  clearly  proved;  Murphy  v.  Hubert,  7  Pa.  420, 
holding  that,  under  Pennsylvania  statute  of  frauds,  an  equitable  estate  cannot 
be  conveyed  without  written  evidence  or  possession  taken  in  part  performance; 
but  may  be  created  by  verbal  agreement  of  grantee  in  absolute  deed. 

Cited  in  reference  notes  in  42  A.  D.  527,  on  payment  of  part  or. all  of  con- 
sideration as  part  performance  taking  case  out  of  statute  of  frauds;  45  A.  D. 
266,  as  to  what  is  sufficient  performance  to  take  case  out  of  statute  of  frauds; 
53  A,  D.  632,  on  delivery  of  possession  in  pursuance  of  contract  as  part  per- 
formance; 44  A.  D.  591,  on  part  performance  of  parol  contract  for  sale  of  land; 
52  A.  D.  294,  on  vendee's  taking  possession  as  part  performance;  57  A.  D.  671, 
on  delivery  of  possession  pursuant  to  contract  as  part  performance;  70  A.  D 
465,  on  possession  as  evidence  of  part  performance  to  take  case  out  of  statute 
of  frauds. 

Cited  in  notes  in  53  A.  D.  541,  as  to  what  acts  are  part  performance  of 
contract  of  sale  of  land;  3  L.R.A.(N.S.)  802,  on  sufficiency  of  transfer  of  posses- 
sion of  real  property  to  satisfy  statute  of  frauds. 

—  Sufficiency  of  performance  to  entitle  to  specific  performance. 

Cited  in  Reed  v.  Reed,  12  Pa.  117,  holding  that  delivery  of  possession  of  land 
in  pursuance  of  parol  contract  is  part  performance,  and  vendee  as  well  as 
vendor  may  insist  on  specific  performance;  Cooper  v.  Thomason,  30  Or.  161, 
45  Pac.  296,  holding  that  vendor  in  parol  contract  for  sale  of  lands  may  en- 
force specific  performance  against  purchaser  in  possession  who  has  made  im- 
provements; Ann  Berta  Lodge  No.  42,  I.  O.  O.  F.  v.  Leverton,  42  Tex.  18, 
holding  tender  of  purchase  money,  making  improvements  by  vendee  not  in 
excess  of  rents  received,  and  possession,  not  sufficient  part  performance  to  war- 
rant specific  performance  of  parol  contract  to  sell  land;  Swash  v.  Sharpstein, 
14  Wash.  426,  32  L.R.A.  796,  44  Pac.  862,  holding  parol  agreement  to  convey 
real  estate  by  will,  made  in  settlement  of  lawsuit,  unenforceable  when  decedent 
has  done  no  act  in  part  performance,  though  intended  devisee  may  have  relin- 
quisiied  valuable  rights  in  reliance  thereon. 
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Cited  in  note  ia  8  L.RA.(N.S.)   873,  874,  on  sufficiency  of  possession  alone 
as  ground  for  granting  specific  performance  of  parol  gift  of,  or  contract  to 
convey,  real  preperty. 
Necessity  of  mutuality  to  enforcement  of  contract. 

Cited  in  Offerman  v.  Packer,  26  Phila.  Leg.  Int.  205,  holding  that  agreement 
not  binding  on  one  party  cannot  bind  the  other  in  equity;  Bartz  ▼.  Paff,  95 
Wis.  95,  37  L.R.A.  848,  69  N.  W.  297,  on  necessity  of  mutuality  to  enforcement 
of  executory  contract  for  sale  of  land. 
liien  of  Judgment  on  equitable  estate. 

Cited  in  Guthrie  v.  Watson,  33  Leg.  Int.  444,  holding  that  where  a  judgment 
defendant  has  an  equitable  estate  only  and  afterwards  acquires  the  legal  title, 
the  estates  merge  and  judgment  fastens  on  legal  as  well  as  equitable  estate; 
Ross's  Appeal,  9  Pa.  491,  holding  judgment  against  vendor  of  land  under  a 
parol  contract,  not  a  lien  on  the  land  when  the  vendee  took  possession  before 
entry,  though  written  contract  not  made  until  after. 

Cited  in  note  in  57  L.R.A.  644,  on  nature  of  interest  of  vendor  or  vendee  in 
land  contract  as  real  or  personal  property  where  judgment  has  been  entered 
against  vendee. 

37  AM.  DEC.  542,  WHITE  v.  HOPKINS,  8  WATTS  &  S.  99. 
Rights  and  liabilities  of  parties  to  note. 

Cited  in  Farmers*  &  M.  Bank  v.  Rathbone,  26  Vt.  19,  58  A.  D.  200,  holding 
that  indorsee  for  value  before  maturity  of  bill  of  exchange,  and  in  ignorance 
that  it  was  given  for  accommodation,  has  a  right  to  treat  the  parties  according  to 
their  respective  positions  on  the  bill;  Fourth  Nat.  Bank  v.  Frazier,  9  Phila. 
213,  31  Phila.  Leg.  Int.  236,  2  Legal  Chron.  205,  holding  maker  of  note  not 
discharged  because  holder,  knowing  he  was  accommodation  maker,  neglected 
to  issue  execution  on  a  judgment  held  as  security  for  the  note  when  notified  to 
do  bo  by  maker;  Delaware  County  Trust,  S.  D.  &  Title  Ins.  Co.  v.  Baser,  199 
Pa.  17,  85  A.  S.  R.  763,  48  Atl.  694,  8  Del.  Co.  Rep.  190  (affirming  8  Del.  Co. 
Rep.  125),  holding  the  rights  and  liabilities  of  accommodation  makers  of  ne- 
gotiable paper  fixed  by  their  position  on  the  paper. 

Cited  in  notes  in  11  A.  D.  717,  on  release  of  drawer  by  extension  of  time  to 
accommodation  indorser;  51  A.  D.  303,  on  rights  and  liabilities  of  accommo- 
dation indorsers,  acceptors,  and  makers. 

Distinguished  in  Walter  v.  Fister,  4  Legal  Gaz.  204,  holding  that  when  one  of 
two  joint  makers  of  a  note  is  surety  for  the  other,  a  valid  extension  of  time  at 
request  of  latter  will  release  former. 

37  AM.  DEC.  545,  FELDER  v.  BONXETT,  2  McMULIi.  li.  44. 
New  trial  when  question  of  location  involved. 

Cited  in  Amick  v.  Holman,  3  Strobh.  L.  122;  Mathews  v.  Horlbeck,  1  Rich. 
L.  382, — holding  that  court  more  readily  sets  aside  a  verdict  upon  a  question 
of  location  than  upon  an  ordinary  question  of  fact;  Bank  of  the  State  v.  Bobo, 
11  Rich.  L.  597,  holding  that  court  will  more  readily  grant  a  new  trial  upon 
a  question  of  location  than  upon  most  questions  of  fact. 
Rules  for  fixing  boundary. 

Cited  in  reference  notes  in  88  A.  D.  701..  on  monuments  or  natural  objects 
as  controlling  courses,  distances,  quantity,  and  description;  39  A.  S.  R.  825, 
on  monumental  and  natural  objects  prevailing  over  courses  and  distances. 
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S7  AM.  DEC.  550,  RAMSAY  v.  JOYCE,  McMUIili.  EQ.  236. 
Fraudulent  conveyances  on  eve  of  marrla^. 

Cited  m  Gibson  v.  McMeekin,  37  S.  C.  283,  15  S.  E.  1019,  holding  a  secret, 
voluntary  transfer  of  land  by  prospective  husband,  void  as  to  wife's  dower 
right;  Chandler  v.  Hollingsworth,  3  Del.  Ch.  09,  holding  that  wife's  dower 
ri^ht  will  be  protected  against  a  secret  voluntary  transfer  of  his  realty  by  her 
prospective  husband,  whether  wife  knew  of  existence  of  his  property  or  not; 
Collins  V.  Collins,  98  Md.  473,  103  A.  S.  R.  408,  57  Atl.  597,  1  A.  &  E.  Ann.  Cas. 
850,  holding  that  equity  will  vacate  a  secret  transfer  of  his  property  by  a 
prospective  husband,  reserving  a  life  estate  to  himself,  made  to  defeat  his  in- 
tended wife's  marital  rights;  Amegaard  v.  Arnegaard,  7  N.  D.  475,  41  L.R.A. 
258,  75  N.  W.  797,  holding  a  secret  transfer  of  homestead  by  prospective  hus- 
band to  son  by  former  wife,  void;  Tisdale  v.  Bailey,  41  N.  C.  (6  Ired.  Eq.) 
358,  holding  a  secret  conveyance  just  before  marriage  by  a  woman  with  intent 
to  deceive  her  intended  husband,  void  as  to  him,  though  the  children  to  whom 
it  was  conveyed  were  themselves  innocent;  Manes  v.  Durant,  2  Rich.  Eq.  404, 
46  A.  D.  65,  holding  a  secret  conveyance  by  wife  on  eve  of  marriage  of  per- 
sonal property  in  possession,  void  as  against  husband,  though  object  is  to  make 
reasonable  provision  for  children  by  former  husband. 

Cited  in  reference  notes  in  46  A.  D.  67,  on  voluntary  conveyance  on  ev«  of 
marriage  as  fraudulent;  66  A.  D.  538,  on  invalidity  of  deed  of  gift  to  children 
on  eve  of  marriage. 
Marriage  as  consideration. 

Cited  in  Harrison  v.  Boyd,  36  Ala.  203,  holding  that  marriage  is  a  good  con- 
sideration, and  husband  and  wife,  as  to  property  owned  at  time  of  marriage, 
stand  on  same  footing' as  other  purchasers  for  value. 

Construction  of  word  "heirs"  in  will. 

Cited  in  Lott  v.  Thompson,  36  S.  C.  38,  16  S.  E.  278,  holding  that  the  word 
"heirs"  may  be  used  in  a  will  in  a  nontechnical  sense  and  mean  "children.'' 

Cited  in  reference  note  in  39  A.  D.  582,  on  construction  of  word  "heirs" 
in  wilL 

Injunctions  to  protect  property  In  litigation. 

Cited  in  Ellis  v.  Commander,  1  Strobh.  Eq.  188,  holding  that  equity  may 
enjoin  a  defendant  from  selling  or  removing  personalty  in  dispute  and  compel 
him  to  give  a  forthcoming  bond  pending  final  adjudication;  Joyce  v.  Gunnels^ 
2  Rich.  Eq.  259,  holding  that  equity  will  not  enjoin  a  tenant  for  life  from  re- 
moving slaves  unless  there  is  proof  of  danger;  Aldrich  v.  Kirkland,  8  Rich.  L. 
349,  holding  a  special  injunction  ordering  security  for  forthcoming  of  property 
in  litigation,  within  powers  of  court  of  equity  and  grantable  by  master  or  cfun- 
missioner. 
Writ  of  ne  exeat. 

'Cited  in  notes  in  14  A.  D.  562,  on  writ  of  ne  exeat;  118  A.  S.  R.  989,  on 
writ  of  ne  exeat  as  ordinary  process  in  America;  7  L.R.A.  397,  on  nature  of  writ 
of  ne  exeat. 
Gnardian^s  right  to  reimbursement. 

Cited  in  reference  note  in  50  A.  S.  R.  343,  on  right  of  guardian  to  reimbane* 
ment. 
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number  of  acres,  it  refers  to  an  advertisement  annexed  which  gives  full  descrip* 
tion;  Brigance  v.  Erwin,  1  Swan,  375,  57  A.  D.  779,  holding  levy  on  "1950  acres 
of  land  in  Henderson  county,  part  of  tract  of  2,500  acres  located  by  Daniel 
Gilchrist,"  void  for  uncertainty;  Lafferty  v.  Conn,  3  Sneed,  221,  holding  levy  on 
"350  acres  of  land,  the  property  of  Edmond  Collins,"  void  for  uncertainty;  Raub 
V.  Otterback,  92  Va.  617,  23  S.  E.  883,  holding  levy  on  "a  contingent  interest 
in  the  real  estate  of  Philip  Otterback,  deceased,  lying  in  said  county,"  void  for 
uncertainty. 

Cited  in  reference  notes  in  38  A.  D.  712,  on  description  of  property  levied  upon 
under  execution;  40  A*  D.  656,  on  sufficiency  of  description  in  return  of  execution; 
71  A.  D.  308,  as.  to  when  levy  on  land  is  void  for  uncertainty  of  description. 

Cited  in  notes  in  33  A.  D.  698,  on  necessity  of  levy  to  sustain  sale;  34  A.  D.  - 
622,  on  description  of  property  sold  under  execution;  21  L.II.A.  42,  on  title  of 
purchaser  at  execution  or  judicial  sale  as  affected  by  judgment  and  execution  and 
levy. 

87  AM.  DEO.  561,  BITLLAKD  ▼.  COPPS,  2  HUMPH.  409. 
Validity  of  sale  by  one  out  of  possession. 

Cited  in  McPhatridge  v.  Gregg,  4  Coldw.  324;  Kincaid  v.  Meadows,  3  Head,  188, 
— holding  a  sale  by  one  out  of  possession  of  land  adversely  held,  void  whether 
vender's  title  be  valid  or  invalid;  Stephenson  v.  Richmond,  11  Humph.  691,  hold- 
ing that  tenant's  possession  becomes  adverse  by  disclaimer  of  landlord's  title  with 
knowledge  of  landlord,  and  a  subsequent  lease  void  for  champerty. 
When  possession  becomes  adverse. 

Cited  in  Abercrombie  v.  Baldwin,  15  Ala.  363,  holding  that  possession  of  one 
tenant  in  common  becomes  antagonistic  and  exclusive  of  cotenant  by  an  unequivo- 
cal and  notorious  denial  of  the  right  of  the  cotenant. 
Construction  of  words  '"more  or  less"  in  conveyances. 

Cited  in  reference  notes  in  54  A.  D.  211,  on  construction  of  words  "more  or  less** 
in  deed;  67  A.  D.  131,  on  meaning  of  "more  or  less"  in  contract  for  sale  of 
land. 
Rules  for  fixing  boundaries.  , 

Cited  in  reference  notes  in  40  A.  D.  416,  on  confusion  of,  and  evidence  as  to, 
boundaries ;  60  A.  D.  732,  on  what  controls  in  determining  boundary. 

87  AM.  DEC.  568,  BRADLEY  v.  COMMISSIONERS,  2  HUMPH.  428. 
Injunction  against  illegal  acts  by- public  bodies. 

Cited  in  Fugate  v.  Holloway,  1  Tenn.  Ch.  App.  387,  holding  that  one  who  has 
received  a  certificate  of  election  as  justice  of  peace  will  not  be  enjoined  from 
qualifying  thereunder  when  irreparable  injury  from  such  qualification  will  not 
accrue;  Pope  v.  Dykes,.  116  Tenn.  230,  93  S.  W.  85,  holding  that  taxpayer  may 
sue  to  prevent  illegal  diversion  of  funds  by  public  officers. 

Cited  in  note  in  8  LR.A.(N.S.)  127,  on  injunction  to  restrain  actions  of  public 
boards  under  unconstitutional  statute. 

Distinguished  in  Hooper  v.  Rhea,  3  Shannon  Cas.  145,  holding  bill  by  citize&s 
and  taxpayers  to  have  chaf-ter  of  town  declared  forfeited  for  irregularities  and 
frauds  preceding  its  issuance,  not  maintainable  after  incorporation  is  complete. 
—  Against  removal  of  county  seat. 

Cited  in  Lindsay  v.  Allen,  112  Tenn.  637,  82  S.  W.  171,  holding  that  equity 
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will  enjoin  removal  of  county  seat  on  the  ground  that  the  constitutional  number 
of  votes  has  not  been  obtained. 

—  Against  establishment  of  new  county  or  parish. 

Cited  in  Bridgenor  v.  Rodgers,  1  Coldw.  259^  holding  that  a  citizen  and  taxpayer 
of  a  county,  alleged  to  be  reduced  below  its  constitutional  limit  by  creation  of 
a  new  county,  may.  by  bill  test  the  validity  of  the  act  creating  it,  if  he  acts  before 
it  is  organized;  Maury  County  v.  Lewis  County,  1  Swan.  236,  holding  statute 
reducing  area  of  old  county  below  constitutional  limit  by  creation  of  a  new 
county,  unconstitutional,  and  officers  proceeding  thereunder  may  be  enjoined  in 
equity;  Lynn  v.  Polk,  8  Lea,  121,  on  right  of  equity  to  enjoin  proceedings  under 
statute  creating  a  county  of  less  than  constitutional  area ;  Ford  v.  Farmer,  9 
Humph.  152,  holding  that  equity  will  enjoin  commissioners  from  establishing 
a  county  by  virtue  of  an  unconstitutional  act,  but  will  not  restrain  existing  offi- 
cers when  once  organized;  State  ex  rel.  Forsythe  v.  Seventh  Jud.  Dist.  Judge,  42 
La.  Ann.  1104,  8  So.  305,  holding  that  equity  will  enjoin  officers  from  organizing, 
by  virtue  of  a  statute,  a  new  parish  not  complying  with  constitutional  require- 
ments. 

Cited  in  reference  note  in  42  A.  D.  224,  on  injunction  against  establishment  of 
coimty  under  unconstitutional  act. 

—  To  vacate  county  organization. 

Distinguished  in  Parrott  v.  Nimmo,  28  Ark.  451,  holding  that  courts  of  equity 
have  no  jurisdiction  to  enjoin  proceeding  of  officers  of  a  coimty  and  vacate  its 
organization,  where  such  organization  does  not  interfere  with  some  individual 
right,  but  the  state  may  bring  quo  warranto  to  test  validity  of  county  of  less  than 
constitutional  number  of  acres. 

—  Against  passing  or  enforcement  of  ordinance. 

Cited  in  Trading  Stamp  Co.  v.  Memphis,  101  Tenn.  181,  47  S.  W.  136,  holding  a 
municipal  corporation  will  be  restrained  from  passing  a  clearly  illegal  ordinance, 
which  if  permitted  to  go  into  effect  would  work  great  mischief  before  its  validity 
could  be  tested. 

Distinguished  in  Patton  v.  Chattanooga,  108  Tenn.  197,  65  S.  W.  414,  holding 
that  bill  brought  by  citizens  and  taxpayers  to  enjoin  an  invalid  city  ordinance 
must  aver  that  they  will  be  subjected  to  some  special  loss  not  shared  by  the 
entire  community. 
Nature  of  and  right  to  quo  warranto. 

Cited  in  reference  note  in  41  A.  D.  120,  on  pleadings  and  proceedings  in  quo 
warranto. 

—  To  test  validity  of  organization  of  new  county. 

Cited  in  State  v.  Wright,  10  Heisk.  237,  on  quo  warranto  as  remedy  to  test 
validity  of  creation  of  new  county. 

Distinguished  in  Segars  v.  Parrott,  54  S.  C.  1,  31  S.  E.  677,  (dissenting  opin- 
ion) on  quo  warranto  to  test  constitutionality  of  act  creating  a  new  county. 
Power  of  court  concerning  unconstitutional  act. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Cunningham,  81  Wis.  440,  15  L.R.A.  561, 
51  N.  W.  724,  holding  that  the  Supreme  court  has  power  to  declare  as  unconsti- 
tutional an  act  redistricting  assembly  and  senatorial  districts;  Zimmerman 
V.  Brooks,  118  Ky.  85,  80  S.  W.  443,  holding  it  a  judicial  question  for  courts 
to  determines  whether  an  act  creating  a  new  county  has  made  it  smaller  in  area 
or  population  than  the  constitutional  minimum. 
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Cited  in  note  in  14  L.R.A.  469,  on  consideration  of  extrinsic  evidence  to  show 
unconstitutionality  of  statutes  incorporating  counties  or  towns. 

Distinguished  in  State  ex  rel.  Atty.  Gen.  v.  Dorsey  County,  28  Ark.  378, 
holding  that,  in  considering  whether  an  act  is  unconstitutional  as  creating  a 
county  with  less  than  constitutional  area,  the  courts  cannot  look  beyond  the 
act  itself,  or  some  other  official  record  or  map  of  like  grade  or  character. 

37  AM.  DEC.  564,  GOOBRUM  v.  CARROLIi,  2  HUMPH.  490. 
Defective  official  bonds. 

Cited  in  Jefferson  County  v.  Lineberger,  3  Mont.  231,  36  A.  R.  462;  Marshall 
V.  Bailey,  27  Tex.  686;  State  v.  Fredericks,  8  Iowa,  553,— holding  that  bond  of 
public  officer,  though  not  good  as  statutory  obligation,  may  be  good  as  voluntary 
obligation;  Pierce  v.  Wallace,  48  Tex.  399,  holding  that  where  an  executor  of 
will  requiring  the  estate  to  be  kept  out  of  probate  court  voluntarily  gives  an  ordi- 
nary executor's  bond  running  to  county  judge,  it  is  void  as  to  sureties  because 
without  consideration  nor  can  heirs  sue  thereon  as  common-law  bond  on  account 
of  want  of  privity;  Lewis  v.  Stout,  22  Wis.  234,  holding  official  bond  running  to 
governor  instead  of  to  state,  good  as  common-law  bond;  State  v.  Taylor,  10  S. 
D.  182,  66  A.  S.  R.  707,  72  N.  W.  407,  holding  official  bond  for  more  than  statu- 
tory  sum  enforceable  to  full  amount,  under  statute  declaring  that  no  official  bond 
shall  be  void  for  want  of  compliance  with  statute,  but  shall  be  valid  for  matter 
contained  therein;  Amis  v.  Marks,  3  Lea,  568,  holding  constable's  bond  good, 
though  not  acknowledged  by  obligors  in  open  court,  if  delivered,  accepted,  recorded, 
and  filed. 

Cited  in  reference  notes  in  37  A.  D.  671,  on  effect  of  noncompliance  with  statute 
in  official  bonds;  39  A.  D.  110,  as  to  what  informalities  do  not  vitiate  official  bond; 
44  A.  D.  688,  as  to  when  bond  not  good  as  statutory  bond  is  good  as  a  common- 
law  bond. 

Cited  in  notes  in  90  A.  S.  R.  200,  on  effect  of  defective  statutory  official  bonds 
on  liability  of  sureties;  82  A.  D.  761,  as  to  whether  bond  of  public  officer  may  be 
good  as  voluntary  bond  though  void  9fi  statutory  bond. 
Necessity  and  sufficiency  of  delivery. 

Cited  in  Kirkman  v.  Bank  of  America,  2  Coldw.  397,  holding  delivery  of  deed  or 
note  complete  when  grantor  has  parted  with  dominion  over  it  with  intent  that 
it  pass  to  grantee,  provided  the  latter  assent  to  it. 

Cited  in  reference  note  in  44  A.  D.  688,  on  necessity  of  delivery  to  validity  of 
bond. 

Cited  in  note  in  54  L.H.A.  902,  on  nature  of  deed  and  time  when  it  takes  ef- 
fect. 

Distinguished  in  Ezell  v.  Giles  County  Justices,  3  Head,  683,  holding  bond  con> 
taining  stipulations  beneficial  to  obligee,  though  delivered  to  stranger  for  his  use, 
presumed  to  be  accepted  by  him  until  he  reject  it,  but  contra  if  stipulations 
may  work  an  injury  to  him. 

37  AM.  DEC.  566,  POLK  T.  PLtJMMER,  2  HUMPH.  500. 
Corporate  character  of  public  officer. 

Cited  in  Smith  v.  Pipe,  3  Colo.  187,  construing  statute  as  devolving  trust  upon 
public  officials  as  such,  and  therefore  upon  their  successors,  thus  conferring  up<m 
them  quoad  hoc,  a  corporate  character. 
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Suit  in  name  of  public  officer. 

Cited  in  Chapman  v.  Pence/  22  Ala.  588,  holding  that  suit  in  name  of  party, 
"governor,  etc.,"  is  his  individual  suit;  Perry  v.  Woodberry,  26  Fla.  84,  7  So.  483, 
holding  action  on  ofiScial  bond  of  custodian  of  school  moneys,  payable  to  governor, 
properly  brought  in  name  of  governor  for  use  of  board  of  public  instruction ;  Gov- 
ernor V.  Allen,  8  Humph.  176,  holding  that,  voluntary  bond,  not  in  violation  of 
Itublic  policy,  although  not  authorized  by  statute,  executed  to  governor,  may  be 
sued  upon  in  his  name. 
Right  of  successor  to  bring  action. 

Cited  in  McNulta  v.  Lochridge,  141  U.  S.  327,  35  L.  ed.  796,  12  Sup.  Ct.  Rep. 
1 1,  holding  that  actions  will  lie  by  and  against  receivers  for  causes  accruing  under 
their  predecessors  in  office;  Jones  v.  Schlapback,  81  Fed.  274,  holding  receiver,  ap- 
pointed over  road  formerly  included  under  larger  system,  not  liable  to  action  upon 
cause  accruing  under  receiver  of  whole  system;  Anderson  v.  Brumby,  115  Ga.  644, 
42  S.  £.  77y  denying  right  of  mayor,  as  successor,  to  maintain  action  upon  of- 
ficial bonds,  improperly  made  to  mayor,  when  no  power  rests  in  such  officer  to 
Dring  actions;  McDonald  v.  Algeo,  96  111.  App.  75,  holding  that  administrator  ot 
deceased  official  may  not  proceed  with  action  by  latter  in  his  official  capacity  on 
replevin  bond;  Stevens  v.  Hay,  6  Cush.  229,  holding  that  official  bond  given  to 
selectmen  and  their  successors,  not  being  required  by  statute,  cannot  be  sued  upon 
by  successors  of  obligees;  Granger  v.  Hayden,  17  R.  I.  179,  20  Atl.  833,  holding 
that  statutory  bond  given  to  official  in  his  capacity  as  such  may  be  sued  upon  by 
his  successor;  Felts  v.  Memphis,  2  Head,  650,  holding  proceedings  for  mandamus 
prosecuted  by  sheriff  in  official  character,  not  abated  by  death  of  one  and  election 
of  successor;  Ezell  v.  Giles  County  Justices,  3  Head,  583,  declaring  suit  by  jus- 
tices of  peace  of  county,  in  legal  effect  suit  by  coimty,  which  woulld  not  abate  if 
they  were  all  to  die;  State  ex  rel.  Sharpe  v.  Puckett,  7  Lea,  709,  holding  that 
proceeding  against  county  officer  to  enforce  right  against  county  does  not  abate 
upon  expiration  of  term,  necessitating  revivor  against  successor. 

Distinguished  in  Jones  v.  Wiley,  4  Humph.  146,  holding  that  successor  in  of- 
fice cannot  sue  upon  bond  not  statutory  and  official. 
Validity  of  official  bonds. 

Cited  in  reference  notes  in  37  A.  Dl  566,  on  effect  of  noncompliance  with  statute 
in  official  bonds;  66  A.  S.  R.  711,  on  validity  of  official  bonds  not  conforming  to 
statute. 

Cited  in  note  in  82  A.  D.  761,  on  official  bonds,  when  valid  and  when  void. 
Indemnity  and  security  bonds. 

Cited  in  Buckner  v.  Stewart,  34  Ala.  529,  holding  that  bond  having  requisites 
of  statutory  bond  will  be  so  considered,  although  prima  facie  payable  to  obligee 
individually;  Sharp  v.  Pickens,  4  Coldw.  268,  holding  defendant  in  error  entitled 
to  recover  on  appeal  bond,  accrued  interest  on  judgment  below  and  costs  of  ap- 
peals; McLean  v.  State,  8  Heisk.  22,  holding  sureties  on  bond  for  entire  term, 
liable  jointly  with  sureties  on  bond  given  for  second  year,  although  law  merely  re- 
quired bonds  to  be  given  annually. 
Rejection  of  superadded  conditions  in  statutory  bonds. 

Cited  in  Ranning  v.  Reeves,  2  Tenn.  Ch.  263;  Union  Wharf  v.  Mussey,  48 
Me.  307;  Anderson  v.  Munch,  29  Minn.  414,  13  N.  W.  192,  sustaining  rejection 
of  superadded  conditions  to  statutory  bonds;  Banks  v.  McDovjell,  1  Coldw.  84, 
holding  that  illegal  provision  may  be  rejected,  leaving  appeal  bond  conditioned 
for  payment  of  costs  and  damages  alone. 
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Cited  in  notes  in  67  A.  D.  772,  on  effect  of  adding  to  or  varying  statu- 
tory bonds;  90  A.  S.  R.  199,  on  effect  of  imposing  conditions  different  from 
those  required  by  statute,  on  liability  of  sureties  on  official  bond. 

Distinguished  in  Davis  v.  Bratton,  10  Humph.  179,  holding  master  bound 
upon  apprentice's  bond  though  more  extensive  than  is  required  by  statute 

87  AM.  DEO.  572,  HARWELIi  v.  WORSHAM,  2  HUMPH.  524. 

Effect  of  one  not  Judgment  debtor  paying  Judgment. 

Cited  in  reference  note  in  73  A.  D.  184,  on  effect  of  officer's  paying  off  exe- 
cution himself  without  transfer  of  judgment. 
—  On  right  to  subrogation. 

Cited  in  Morris  v.  Lake,  9  Smedes  &  M.  621,  48  A.  D.  724,  holding  that 
one,  not  a  party  to  an  execution,  who  pays  it  without  taking  an  assignment 
cannot  afterwards  enforce  it;  Lintz  v.  Thompson,  1  Head,  456,  73  A.  D.  182, 
holding  that  where  officer  by  neglect  is  liable  to  execution  plaintiff  and  volun- 
tarily pays  the  amount  of  execution  without  transfer  of  judgment  or  execu- 
tion to  him,  he  cannot  thereafter  take  out  alias  execution  for  his  own  bene- 
fit; Burt  V.  Thompson,  3  Head,  534,  holding  that  constable  paying  execution 
in  his  hands  to  avoid  motion  against  him  cannot  thereafter  have  alias  exe- 
cution to  reimburse  himself,  nor  can  he  sue  in  assumpsit;  Beal  v.  Smithpeter, 
6  Baxt.  356,  holding  that  where  an  officer  has  mistakenly  satisfied  an  execu- 
tion and  the  execution  creditor  has  obtained  judgment  against  him,  he  can- 
not be  substituted  to  execution  creditor's  rights  before  he  has  paid  the  judg- 
ment; Young  V.  Fugett,  1  Lea,  447,  holding  that  payment  by  officer  holding 
execution  will  satisfy  the  judgment. 

Cited  in  reference  note  in  51  A.  D.  496,  on  necessity  that  sheriff  first  pay 
demand  of  creditor  out  of  money  obtained  from  execution  sale. 

Cited  in  notes  in  99  A.  S.  R.  505,  on  subrogation  of  officer  paying  judg- 
ment or  execution;   23  L.R.A.  130,  on  effect  of  payment  of  judgment  debt  by 
volunteer  or  stranger  to  original  undertaking. 
Diligence  required  in  serving  process. 

Cited  in  Snell  v.  State,  2  Swan,  344,  holding  that  officer  attaching  property 
must  use  ordinary  diligence  in  preserving  it. 

Cited,  in  note  in  95  A.  D.  424,  on  diligence  required  of  sheriffs  in  serving 
process. 
Attachment  of  property  in  sheriff*s  hands. 

Cited  in  reference  note  in  42  A.  D.  362,  on  right  to  attach  money  in  sher- 
iff's hands. 
Liability  of  sheriffs  for  failure  to  pay  over  money. 

Cited  in  note  in  95  A.  S.  R.  Ill,  on  liability  of  sheriffs,  constables,  and  mar- 
shals for  failure  to  pay  over  raoney. 

37  AM.  DEC.  575,  CAPLINGER  v.  SULLIVAX,  2  HUMPH.  548. 
Husband^s  interest  in  wife's  property. 

Cited  in  reference  notes  in  96  A.  D.  320,  on  right  of  husband  to  wife** 
choses  in  action;  47  A.  D.  125,  on  vesting  of  wife's  choses  in  action  in  hus- 
band; 53  A.  D.  241,  on  interest  of  husband  in  wife's  personal  property;  67 
A.  D.  162,  on  liability  of  wife's  property  to  execution  or  attachment  for  hus- 
band's debts;   67  A.  D.  579,  on  circumstances  under  which  husband's  marital 
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creditor  to  proceed  against  principal,  his  remedy  being  to  pay  the  debt  him- 
self and  sue  principal,  or  to  invoke  the  aid  of  equity. 

Cited  in  reference  notes  in  43  A.  D.  483;  49  A.  D.  436, — on  right  of  surety 
to  compel  principal  to  pay  debt. 

Cited  in  notes  in  1  A.  D.  48,  on  sureties'  rights  in  indemnity  fund;   12  E. 
R.  C.  840,  on  enforcement  of  right  to  indemnity;  117  A.  S.  R.  36,  on  right  of 
surety  to  proceed  in  equity  after  maturity  of  debt  to  compel  principal  to  diB- 
charge  obligation. 
When  surety's  action  against  principal  accrues. 

Cited  in  Norton  v.  Hall,  41  Vt.  471,  holding  that- statute  of  limitations 
does  not  run  against  surety's  right  to  reimbursement  until  six  years  aftei 
he  has  paid  the  debt. 

37  AM.  DEC.  588,  OAKS  v.  WCXUSR,  13  VT.  106,  Reaffirmed  on  later 

appeal  in  16  Vt.  63. 
Notice  to  guarantor  of  acceptance  of  guaranty. 

Cited  in  Newman  v.  Streator  Coal  Co.  19  111.  App.  694,  holding  guarantor 
under  continuing  guaranty  for  uncertain  and  unlimited  amount,  not  bound 
unless  notified  within  a  reasonable  time  of  acceptance  of  guaranty;  Ger- 
man Sav.  Bank  v.  Drake  Roofing  Co.  112  Iowa,  184,  84  A.  S.  R.  335,  51 
L.R.A.  768,  83  N.  W.  960,  holding  notice  of  acceptance  of  guaranty  of  ad- 
vances by  a  bank,  necessary  to  t>ind  guarantors;  Woodstock  Bank  v.  Downer, 
27  Vt.  639,  holding  notice  of  acceptance  of  guaranty  received  within,  reason- 
able time,  from  any  source,  sufiicient  to  hold  guarantor;  Oakes  v.  Welter,  16 
Vt.  63,  holding  notice  of  acceptance  of  guaranty,  sufficient,  if  given  by  the 
person  for  whom  the  guarantor  became  holden. 

Cited  in  reference  notes  in  46  A.  D.  47,  493,  as  to  whether  guarantor  is  en- 
titled to  notice  of  acceptance  of  his  guaranty;  46  A.  D.  236,  on  necessity  of 
demand  and  notice  to  charge  guarantor;  66  A.  D.  619,  on  notice  to  guarantor 
of  nonpayment  when  guaranty  absolute;  60  A.  D.  606,  as  to  when  guarantor 
is  entitled  to  notice  of  acceptance  of  guaranty;  56  A.  D.  619,  on  notice  to 
guarantor  of  acceptance  of  guaranty. 

Cited  in  note  in  16  L.R.A.(N.S.)  378,  on  necessity  of  express  or  formal 
notice  of  acceptance  to  bind  guarantor. 

Criticized  in  Powiers  v.  Bumcratz,  12  Ohio  St.  273,  holding  a  written  obli- 
gation to  be  responsible  for  goods  sold  another,  an  absolute  guaranty,  taking 
effect  when  acted  on,  notice  of  which  and  acceptance  being  unnecessary. 

87  AM.  DEC.  586,  HOYT  v.  SWIFT,   18  VT.  129. 
Debts  garni shable. 

Cited  in  Massachusetts  Nat.  Bank  v.  Bullock,  120  Mass.  86;  Perry  ▼. 
Thornton,  7  R.  I.  15;  Smith  v.  Millett,  11  R.  I.  528;  Hassie  v.  God  Is  With 
Us  Congregation,  35  Cal.  378, — holding  that  an  equitable  demand  cannot  be 
garnished;  Perea  v.  Colorado  Nat.  Bank,  6  N.  M.  1,  27  Pac.  322,  holding 
that  only  .such  claims  as  principal  debtor  might  enforce  by  action  at  law  in 
his  own  name  are  garnishable;  Barker  v.  Estey,  19  Vt.  131,  that  one  cannot  be 
held  as  trustee  for  money  received  by  him  from  principal  debtor  as  usurious 
interest;  Weller  v.  Weller,  18  Vt.  55,  holding  trustee  not  liable  on  trustee 
process  unless  legally  indebted  to  principal  defendant  or  indebted  by  some  legal 
demand  belonging  to  him;   Williams  v.  Cage,  49  Miss.  777,  holding  that  gar- 
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39  A.  D.   311,  on  who  may  be  dispossessed  under  judgment'  in  ejectment;   4 
L.R.A.  (N.S.)   299,  on  conclusiveness  of  judgment  in  actions  of  nature  of  eject- 
ment, as  to  claim  of  title,  previously  acquired,  not  in  issue. 
Admissibility  of  parol  evidence  as  to  matters  litigated  in  former  action. 

Cited  in  Taylor  v.  Neys,  11  S.  D.  605,  79  N.  W.  998,  holding  that  when  not 
apparent  on  record,  parol  evidence  is  admissible  to  show  that  a  judgment  of 
dismissal,  with  costs,  was  not  on  merits,  so  as  to  bar  new  action. 

Cited  in  notes  in  03  A.  D.  632,  on  parol  evidence  to  show  matters  passed 
upon  in  former  action;  44  A.  S.  R.  570,  on  evidence  that  a  matter  is  not  re* 
judicaid, 

37  AM.  DEO.  592,  THRAIiL  ▼.  VfMilSER,  IS  TT.  2S1. 

Action  at  law  on  decree  of  chancery. 

Cited  in  Blattner  v.  Frost,  44  111.  App.  680,  holding  action  at  law  main- 
tainable upon  decrees  ordering  payment  of  specific  sum  in  such  a  way  that  it 
becomes  a  fixed,  liquidated,  and  absolute  debt. 

Cited  in  reference  note  in  55  A.  D.  587,  on  partner's  right  of  action  at  law 
before  complete  settlement  of  accounts. 

Distinguished  in  Manly  v.  Slason,  28  Vt.  346,  holding  that  debt  will  not  lie 
on  decree  of  cl^ancery  merely  adjudging  existence  and  amount  of  a  lien  on 
real  estate,  and  providing  in  default  of  payment  for  application  of  the  realty 
thereto. 

87  AM.  DEC.  504,  BANK  OF  MANCHESTER  ▼.  BABTIiETT,  IS  VT.  815. 

Acts  of  creditor  releasing  surety. 

Cited  in  Brown  v.  First  Nat.  Bank,  56  L.R.A.  870,  50  C.  C.  A.  «02,  112 
Fed.  901;  New  Hampshire  Sav.  Bank  v.  Colcord,  15  N.  H.  119,  41  A.  D.  685, — 
holding  surety  released  pro  tanto  or  entirely  by  creditor's  surrender  of  col- 
lateral without  surety's  consent. 

Cited  in  reference  note  in  41  A.  D.  690,  on  discharge  of  surety  by  indulgence 
to  principal  or  by  releasing  securities. 

87  AM.  DEC.  596,  NEWTON  v.  BOOTH,  18  VT.  820. 
Interest  disqualifying  witness. 

Cited  in  reference  note  in  44  A.  D.  210,  on  interest  disqualifying  witness. 
Impeaching  verdict  of  Jurors. 

Cited  in  Cutler  v.  Cutler,  43  Vt.  660,  holding  that  a  new  trial  would  not  be 
granted  because  foreman  of  jury  erroneously  informed  them  that  a  verdict  for 
nominal  damages  would  carry  full  costs;  Moses  v.  Central  Park  &  E.  River  R. 
Co.  3  Misc.  322,  23  N.  Y.  Supp.  23,  holding  affidavits  of  jurors  inadmissible  to 
impeach  their  verdict  as  a  quotient  verdict. 

Cited  in  reference  notes  in  58  A.  D.  487,  on  juror's  right  to  impeach  verdict; 
39  A.  S.  R.  501,  on  right  to  impeach  verdict  by  affidavit  of  juror;  43  A.  D.  718, 
on  what  constitutes  interest  disqualifying  witness;  44  A.  D.  83,  on  incompetency 
of  witness  on  account  of  interest;  37  A.  S.  R.  258,  on  competency  of  principal  at 
witness  in  action  against  surety. 

Cited  in  note  in  5  L.R.A.  525,  on  right  of  jurors  to  impeach  their  verdict. 
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S7  AM.  DEC.  600,  BANK  OF  WHITEHAIiL  v.  PETTES,  13  VT.  305. 
Defective  process. 

Cited  in  Dewey  v.  Peeler,  161  Mass.  135,  42  A.  S.  R.  399,  36  N.  E.  800,  holding 
that  the  court  may  amend  an  execution  to  conform  to  the  judgment,  if  it  can  be 
80  identified  with  judgment  that  the  court  can  find  data  by  which  to  make  the 
amendment;  Currier  v.  Bartlett,  122  Mass.  133,  holding  execution  not  rendered 
invalid  by  an  error  as  to  its  date,  when  the  whole  record,  without  resort  to  other 
evidence,  shows  true  date;  Colley  v.  Bray  ton,  16  Iowa,  10,  holding  sale  of  land 
not  rendered  invalid  by  omission,  in  mandatory  part  of  writ  of  execution,  oi 
amount  to  be  made  thereon  where  this  appeared  from  other  parts  of  writ. 

Cited  in  reference  note  in  60  A.  D.  54,  on  levy  of  execution  in  which  there  is 
a  plain  clerical  error. 

Cited  in  notes  in  13  A.  D.  202,  on  effect  of  variance  between  execution  and 
judgment;  33  A.  D.  205,  on  mistake  in  name  of  place  of  imprisonment  to  vitiate 
execution  issued  in  civil  case. 
lilablllty  of  sheriff  for  not  serving  process. 

Cited  in  Goodrich  v.  Starr,  18  Vt.  227,  holding  sheriff,  having  final  process 
against  body  of  debtor  and  neglecting  to  serve  until  debtor  absconds,  liable  for 
amount  of  execution' and  interest,  though  debtor  is  insolvent;  Stoddard  v.  Tarbell, 
20  Vt.  321,  holding  sheriff  iK>t  excused  from  service  of  process,  because  er- 
roneous or  irregular,  but  only  when  absolutely  void. 

Cited  in  reference  note  in  49  A.  D.  57,  on  liability  of  sheriff  for  neglect  in 
levying  execution. 

37  AM.  DEC.  602,  CHASE  v.  BURNHAM,   13  VT.  447. 

Recovering  on  bills  and  notes  on  common  counts. 

Cited  in  Sanford  v.  Norton,  14  Vt.  228,  holding  that  indorsee  of  promissory 
note  may  recover  against  maker  on  common  counts;  Johnson  v.  Catlin,  27  Vt. 
87,  62  A.  D.  622,  holding  that  cashier  may  recover  upon  money  counts 
amount  of  bill  of  exchange  drawn  payable  to  him  and  accepted  for  value, 
though  he  holds  in  trust  for  bank;  Malley  v.  Weinman,  48  Vt.  180,  holding 
that  one  of  two  payees  of  a  negotiable  promissory  note,  indorsed  by  payees  in 
blank,  may  recover  thereon  on  general  money  counts. 

Cited  in  note  in  52  A.  D.  757,  on  admissibility  of  note,  bill,  etc.,  under  count 
for  money  had  and  received. 

87  AM.  DEC.  604,  EMERSON  v.  UDAIili,  18  VT.  477. 

Equitable  relief  from  Judgment. 

Cited  in  Mentzer  v.  Ellison,  7  Colo.  App.  316,  43  Pac  464  (dissenting 
opinion),  on  right  of  equity  to  question  judgment  at  law  for  irregularity; 
Holmes  v.  Clark,  46  Vt.  22,  on  equitable  relief  against  judgment  at  law; 
Pettes  V.  Bank  of  Whitehall,  17  Vt.  435,  holding  that  equity  cannot  enjoin 
a  judgment  of  supreme  court  on  the  ground  that,  through  haste  or  inadvert- 
ence, it  rendered  a  wrong  decision;  Chicago  Waifs  Mission  &  Training  School 
V.  Excelsior  Electric  Co.  44  111.  App.  424,  holding  that  equity  will  not  grant 
new  trial  at  law  or  additional  hearing  in  chancery  because  a  party  by  accident 
lost  opportunity  to  appeal;  Freeman  v.  Wood,  14  N.  D.  95,  103  N.  W.  392, 
holding  that  a  party  seeking  by  equitable  action  to  set  aside  a  judgment  at 
law  must  appear  free  from  fault  or  negligence;  Bassett  v.  Henry,  34  Mo.  App. 
Am.  Dec.  Vol.  V.— 86. 
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548;  holding  that  equity  will  enjoin  a  judgment  against  one  who,  without 
fault,  was  unable  at  the  time  to  avail  himself  of  a  good  defense;  Spokane 
Co-op.  Min.  Co.  v.  Pearson,  28  Wash.  118,  68  Pac.  165,  holding  that  equity- 
will  not  enjoin  a  judgment  by  default  negligently  suffered;  Doyle  v.  Reilly,  18 
Iowa,  108,  85  A.  D.  582,  holding  that  equity  will  not  aid  one  who  failed  to 
plead  payment  when  opportunity  was  given,  unless  good  reason  for  his  failure 
is  given;  Bachelder  v.  Bean,  76  Me.  370,  holding  that  equity  will  not  enjoin 
enforcement  of  a  judgment,  except  upon  some  distinct  equitable  ground  whic^ 
neither  was  nor  could  have  been  set  up  to  the  action  at  law;  Bellows  v.  Tod, 
52  Iowa,  359,  3  N.  W.  102,  holding  that  one  seeking  in  equity  to  set  aside  a 
judgment  at  law  must  recover,  if  at  all,  on  the  facts  alleged  in  his  petition. 

Cited  in  reference  notes  in  54  A.  D.  455;  95  A.  D.  446, — as  to  when  judg- 
ment will  be  enjoined;  73  A.  D.  644,  as  to  when,  equity  will  relieve  against 
judgment  at  law;  60  A.  D.  738,  as  to  when  equity  will  enjoin  judgment  at  law;. 
41  A.  D.  628;  48  A.  D.  226;  62  A.  D.  102, — on  relief  in  equity  against  judg- 
ment at  law;  42  A.  D.  715;  44  A.  D.  680, — on  relief  in  equity  against  judg- 
ment on  grounds  available  at  law;  42  A.  D.  669,  on  relief  in  equity  against 
judgment  at  law  without  service  on,  or  appearance  of,  defendant;  95  A.  D. 
446,  as  to  when  equity  will  entertain  jurisdiction  over  defeases  at  law. 

Cited  in  notes  in  40  A.  D.  393,  on  equitable  relief  against  judgments;  1& 
A.  D.  603,  604,  on  power  of  equity  to  relieve  against  judgment  at  law;  54 
A.  S.  R.  220,  on  proceedings  or  judgments  subject  to  equitable  relief;  54  A.  D. 
467,  on  equitable  relief  against  judgment  at  law  where  no  defense  was  inter- 
posed; 32  L.R.A.  322,  on  general  equitable  jurisdiction  as  to  injunctions* 
against    judgments    in    matters    of    concurrent    jurisdiction. 

Distinguished  in  Dickey  v.  Corliss,  41  Vt.  127,  holding  that  equity  will  save 
creditor  from  loss  caused  by  neglect  of  commissioners  in  probate  to  report  to 
court  a  claim  proved  and  not  contested. 
»- Because  of  fraud. 

Cited  in  Dowell  v.  Goodwin,  22  R.  I.  287,  84  A.  S.  R.  842,  61  L.R.A.  873^ 
47  Atl.  693,  holding  that  equity  will  enjoin  action  at  law  on  judgment  ob- 
tained by  fraud  of  officer  charged  with  service  of  writ  in  original  action;  Fur- 
bush  V.  Collingwood,  13  R.  I.  720,  holding  that  equity  will  not  relieve  against 
a  judgment  at  law  on  account  of  fraud  consisting  in  a  mere  falsity  of  claim 
or  proof;  State  ex  rel.  Graber  v.  Matley,  17  Neb.  664,  24  N.  W.  200,  holding 
that  court,  at  term  at  which  it  was  issued,  may  cancel  alternative  writ  ol 
mandamus  if  obtained  by  fraud,  false  representations,  or  concealment;  Bur- 
ton V.  Wiley,  26  Vt.  430,  holding  that  chancery  will  not  grant  new  trial  on  mat- 
ter determined  at  law  unless  a  party  failed  to  get  redress  by  fraud  of  op- 
posite party,  or  through  inevitable  accident,  or  mistake  without  default  of 
party  or  his  counsel;  Camp  v.  Ward,  69  Vt.  286,  60  A.  S.  R.  929,  37  Atl.  747, 
holding  that  equity  will  not  set  aside  judgment  because  of  admission  of  al- 
leged perjured  testimony  of  whose  nature  defendants  were  or  ought  to  have 
been  aware. 

Cited  in  reference  notes  in  41  A.  D.  743,  on  necessity  of  specially  setting 
out  fraud  in  obtaining  judgment,  in  suit  to  obtain  relief  therefrom;  42  A.  D. 
715,  on  interference  of  equity  where  party  failed  to  present  defense  because 
of  accident,  mistake,  or  fraud  of  the  opposite  party;  73  A.  D.  667,  on  relief 
in  chancery  against  judgments  obtained  by  fraud,  accident,  surprise,  or  mis- 
take. 
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Cited  in  note  in   30  L.R.A.   787,  on   injunctions  against  judgments  obtained 
by  fraud,  accident,   mistake,   surprise,  and  duress. 
Relief  against  award. 

Cited  in  Anderson  v.  Imhoff,  34  Neb.  335,  51  N.  W.  854,  holding  fraud,  par- 
tiality, or  wilful  misconduct  of  arbitrator  sufficient  cause  to  set  aside  the 
award;  Craft  v.  Thompson,  51  N.  H.  536,  holding  that  eqiHty  will  vacate  an 
award  obtained  by  perjury  of  a  party;  Howard  v.  Puffer,  23  Vt.  365,  holding 
that  equity  will  not  set  aside  an  award  because  one  of  parties  innocently  made 
a  false  statement  at  the  hearing;  Cutting  v.  Carter,  29  Vt.  72,  holding  that 
equity  will  vacate  an  award  for  fraud  of  prevailing  party. 

Cited  in  reference  notes  in  56  A.  D.  317,  as  to  when  award  set  aside  for 
causes  other  than  mistake;  73  A.  D.  786,  on  setting  aside  awards  in  equity 
for  fraud,  accident,  or  mistake;  94  A.  D.  642,  on  power  to  avoid  an  award  for 
fraud;  1  A.  S.  R.  678,  on  setting  aside  award  where  party  has  knowingly  pre- 
sented a  fictitious  claim;  35  A.  S.  R.  242,  on  impeachment  of  award  for  mis- 
conduct of  arbitrators. 

87  AM.  DEC.  607,  THAYER  v.  HUTCHINSON,  IS  VT.  504. 
Actions  by  and  against  bailors  and  bailees. 

Cited  in  Jatho  v.  Green  &  C.  Street  Pass.  R.  Co.  4  Phila.  24,  27  Phila.  L^. 
Int.  62,  holding  that  bailee  may  recover  damages  for  injury  to  bailed  chattel 
beyond  his  own  particular  loss,  and  judgment  therefor  is  bar  to  action  by  bailor 
for  same  loss. 

Cited  in  reference  note  in  6  A.  D.  46,  on  who  may  maintain  trover.  • 

Cited  in  note  in  1  A.  D.  688,  on  action  of  trover  by  bailor  or  bailee. 
—  Receiptors. 

Cited  in  Robinson  v.  Besarick,  156  Mass.  141,  30  N.  E.  553,  holding  replevin 
maintainable  against  receiptor  for  attached  goods,  who  makes  himself  account- 
able by  contract  for  their  return;  Maxfield  v.  Scott,  17  Vt.  636,  holding  that 
officer  delivering  attached  property  to  a  receiptor  may  maintain  an  action 
against  him  on  the  receipt  for  failure  to  redeliver  on  proper  demand. 

S7  AM.  DEC.  611,  WOOD  WORTH  v.  DOWNER,   IS  VT.  522. 
Partner*?  power  after  dissolution. 

Cited  in  Waters  v.  Harris,  28  Jones  &  S.  192,  17  N.  Y.  Supp.  370,  28  Abb. 
N.  C.  89,  holding  special  partner  not  liable  for  debt  contracted  for  by  general 
partner  after  dissolution;  Haven  v.  Goodel,  1  Disney  (Ohio)  26,  holding  mem- 
bers of  partnership  not  liable  on  negotiable  paper  made  and  indorsed  in  firm  name 
without  their  knowledge  after  public  dissolution,  even  though  the  proceeds  have 
been  applied  to  partnership  debts. 

Cited  in  reference  notes  in  62  A.  D.  280;  63  A.  D.  7^8, — on  partner's  power 
after  dissolution;  38  A.  D.  771,  on  power  of  partner  to  bind  firm  after  disso- 
lution; 44  A.  D.  393,  on  authority  of  partner  after  dissolution  to  give  note 
in   firm   name  for  past  indebtedness. 

Cited  in  notes  in  40  A.  S.  R.  565,  on  rights  and  liabilities  by  viritue  of  new 
contract  executed  by  partner  after  dissolution;  40  A.  S.  R.  567,  on  rights, 
liabilities,  and  remedies  resulting  from  admission  of  new  partner  after  dis- 
solution. 
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87  AM.  DEC.  1112,  CARPENTER  ▼.  HOLLISTER,   18  VT.  552. 
Admissibility  of  declarations  of  former  owner. 

Cited  in  Phillips  v.  Laughlin,  99  Me.  26,  105  A.  S.  R.  253,  58  AtL  64,  2  A. 
&  E.  Ann.  Cas.  1,  holding  declarations  out  of  court  by  a  predecessor  in  title  of 
a  party  as  to  in^lidity  of  a  deed  apparently  sufficient,  inadmissible;  Hines 
V.  Soule,  14  Vt.  99,  holding  declarations  of  one  in  possession  of  chattels  subse- 
quently attached  as  his,  that  they  belonged  to  another,  inadmissible  in  action 
by  privy  of  latter  against  sheriff;  Shepherd  v.  Hayes,  16  Vt.  486,  holding 
declarations  by  grantor  of  defendant  in  ejectment,  made  after  commencement  ol 
'suit,  inadmissible  against  defendant;  Ellis  v.  Howard,  17  Vt.  330,  holding  dec- 
larations of  vendor  of  chattels  as  to  character  of  sale,  inadmissible  in  action 
by  vendee  against  attaching  creditors  of  vendor,  though  made  before  attachment 
and  delivery  to  vendee;  Wood  v.  Willard,  36  Vt.  82,  84  A.  D.  669,  holding  that, 
in  a  suit  involving  location  of  boundary  lines,  declarations  of  grantor  of  a 
party  at  time  of  selling  are  not  admissible  in  favor  of  such  party;  Moorman 
v.  Danville,  90  Va.  456,  18  S.  E.  869,  holding  declarations  by  bankrupt  ap- 
pended to  his  inventory  that  certain  property  standing  in  his  name  was  pur- 
chased with  trust  money  of  his  grandchildren  inadmissible  in  their  favor 
against   purchasers   at   bankrupt   sale. 

Cited  in  reference  notes  in  41  A.  D.  762,  on  admissibility  of  declarations 
of  former  owner  against  successor  in  interest;  61  A.  D.  318,  as  to  when  dec- 
larations of  grantor  as  to  fraudulent  conveyance  are  admissible;  106  A.  S.  R. 
261,  on   admissibility  of  grantor's   declarations  to  defeat  grantee's  title. 

Cited  in  note  in  40  A.  D.  241,  on  admissibility  of  declarations  of  former 
owner  or  possessor  against  those  claiming  under'  him. 

Distinguished, in  Deming  v.  Lull,  17  Vt.  398  (dissenting  opinion),  on  admis- 
sibility of  declarations  of  vendor  of  land  to  defeat  title  of  record;  White  v. 
Morton,  22  Vt.  16,  52  A.  D.  75,  holding  declarations  by  owner  of  farm  in 
presence  of  occupant  and  assented  to  by  latter  as  to  terms  on  which  latter 
holds,  admissible  in  favor  of  latter  to  show  his  contract;  Reed  v.  Rice,  25 
Vt.  171,  holding  declarations  by  former  owner  of  chattels  as  to  his  mode  of 
disposing  of  them,  made  after  parting  with  possession,  inadmissible. 

37  AM.  DEC.  HIS,  POTTER  ▼.  WASHBURN,   IS  VT.  568. 
Sufficiency  of  delivery  to  pass  title. 

Cited  in  Thomas  v.  Ramsey,  47  Mo.  App.  84,  holding  mere  spotting  or  brand- 
ing of  ties,  insufficient  proof  of  possession  under  statute  of  frauds,  when  not 
followed  in  reasonable  time  by  actual  and  continued  change  of  possession; 
Bloyd  V.  Pollock,  27  W.  Va.  75,  on  agreement  of  third  person  in  possession  of 
•vendor's  goods  to  hold  thereafter  for  vendee  as  change  of  possession;  Marshall 
V.  Town,  28  Vt.  14,  holding  property  sold  while  in  third  person's  possession, 
subject  to  attachment  as  property  of  vendor,  until  vendee  give  notice  of  owner- 
ship; Flanagan  v.  Wood,  33  Vt.  332,  holding  that  when  property  is  in  posses- 
sion of  third  person,  notice  of  attachment  and  request  to  hold  for  officer  are 
equivalent  to  change  of  possession,  but  contra  when  third  person  is  mere  servant 
of  debtor. 

Cited  in  reference  note  in  46  A.  D.  130,  on  delivery  to  pass  title  to  goods  sold 
AS  against  creditors  of  vendor. 
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Cited  in  note  in  97  A.  D.  348,  on  what  delivery  sufficient  as  against  creditors 
and  subsequent  purchasers. 

Distinguished  in  Conrad  v.  Smith,  2  N.  D.  408,  61  N.  W.  720,  holding  promise 
of  bailee  to  keep  horse  thereafter  for  vendee,  insufficient  delivery  under  statute 
of  frauds,  when  vendor  with  consent  of  vendee  continued  to  use  it. 
Recitals  in  deed  as  evidence  of  facts  stated. 

Cited  in  Stockley  v.  Cissna,  56  C.  C.  A.  324,  119  Fed.  812,  holding  recitals 
in  recent  deed  that  makers  are  heirs  of  a  former  owner,  without  circumstances 
in  support,  not  evidence  against  stranger;  Kelley  v.  McBlain,  42  Kan.  764,  22 
Pac.  992,  holding  heirship  not  proved  by  recital  thereof  in .  recent  deed  and 
power  of  attorney;  McMurtry  v.  Keifner,  36  Neb.  622,  64  N.  W.  844,  holding 
recitals  of  heirship  in  deed  of  recent  date,  insufficient  evidence  against  stranger 
of  death  of  supposed  ancestor  and  that  grantors  are  his  heirs;  Lawless  v. 
Stamp,  108  Iowa,  601,  79  N.  W.  366,  holding  recitals  in  receiver's  deed  of  his 
appointment,  order  of  sale,  and  sale,  not  prima  facie  evidence  of  his  appointment 
and  authority. 

Cited  in  reference  note  in  70  A.  D.  404,  on  proof  of  heirship  by  recital  in 
deed. 
Deed  as  evidence  of  ownership. 

Cited  in  Wilder  v.  Davenport,  58  Vt.  642,  6  Atl.  753,  holding  deed  not  evidence 
of  ownership  in  absence  of  proof  of  possession. 
Right  of  possessor  to  maintain  trespass  or  trover. 

Cited  in  Taylor  v.  Hayes,  63  Vt.  475,  21  Atl.  610,  holding  that  husband 
in  possession  of  wife's  cow  may  maintain  trespass  against  third  person  in- 
juring it;  Marcy  v.  Parker,  78  Vt.  73,  62  Atl.  19,  holding  that  possessor  of 
property  may  maintain  trover  against  mere  stranger  for  its  conversion. 

Cited  in  reference  notes  in  60  A.  S.  R.  935,  on  who  may  maintain  trespass; 
43  A.  D.  269,  on  sufficiency  of  possession  as  evidence  of  title  to  maintain  trespass ; 
51  A.  D.  646,  on  sufficiency  of  possession  alone  for  maintenance  of  trespass 
quare  clausum  fregit;  53  A.  D.  207,  on  sufficiency  of  possession  to  maintain  tres- 
pass quare  cUmaum  fregit  against  mere  wrongdoer. 

Cited  in  notes  in  18  A.  D.  548,  on  right  of  one  having  actual  possession  to 
maintain  trespass  in  case  of  chattels;  18  A.  D.  569,  on  right  of  purchaser  of 
chattels   to   maintain  trespass   before  delivery. 
Ouring  error  in  rejecting  evidence. 

Cited  in  reference  note  in  67  A.  D.  3.55,  as  to  when  error  in  rejecting  evidence 
is  cured.  .  .. . 

S7  AM.  DEC.  HIS,  BROWN  ▼.  TAYIiOR,   IS  TT.  HSl. 
Effect  of  death  of  codefendant  in  ejectment  pending  suit. 

Cited  in  Morgan  v.  Muldoon,  82  Ind.  347,  holding  judgment  of  ouster  in 
ejectment  conclusive  against  personal  representatives  of  warrantor,  who  un- 
dertook the  defense  but  died  pending  the  suit,  which  proceeded  by  default 
to  judgment  against  warrantee;  Henderson  v.  Hackney,  13  Ga.  282,  holding 
that,  on  death  of  a  codefendant  in  ejectnic.it,  plaintiflF  may  proceed  against  sur- 
vivors without  making  personal  representatives  of  deceased  parties. 
Conolnsiveness  of  former  Judgrment. 

Cited  in  reference  notes  in  38  A.  D.  754,  on  conclusiveness  of  judgments  in 
ejectment;  41  A.  D.  682,  on  conclusiveness  of  former  judgment  as  to  matters 
directly  in  issue  only;  41  A.  D.  682,  on  admissibility  and  eflfect  of  former  judg- 
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ment  as  plea  in  bar  or  as  evidence  under  general  issue  in  subsequent  action; 
70  A.  D.  404,  on  conclusiveness  of  judgment  against  parties  and  privies. 

—  In  action  by  warrantee  on  warranty. 

Cited  in  Norton  v.  Collins,  1  Tex.  Civ.  App.  272,  20  S.  W.  1113;  Andrews  v. 
Denison,  16  N.  H.  469,  43  A.  D.  665, — holding  that  when  a  vi^rrantee  institutes 
suit  based  on  warranted  title,  and  lack  of  title  in  warrantor  is  set  up  as  defense, 
warrantor  may  be  notified  to  defend;  Browning  v.  Stillwell,  42  Misc.  346,  86  N.  Y. 
Supp.  707,  holding  judgment  in  ejectment  brought  by  warrantee,  conclusive  in 
action  by  him  on  the  warranty  when  warrantor  has  been  notified  to  defend  as  his 
title  was  denied;  Carpenter  v.  Pier,  30  Vt.  81,  73  A.  D.  288,  holding  judgment 
against  holder  of  note  suing  thereon,  on  ground  of  failure  of  consideration,  con- 
clusive against  his  transferrer  with  warranty  who  was  notified  to  defend;  Walsh 
V.  Dunn,  34  111.  App.  146,  holding  judgment  in  ejectment  against  warrantee, 
conclusive  against  warrantor  notified  to  defend,  in  suit  by  warrantee  on  covenant; 
Somers  v.  Schmidt,  24  Wis.  417,  1  A.  R.  191,  holding  warrantor  not  estopped  by 
judgment  of  eviction  against  warrantee  in  action  on  covenant,  from  proving  title 
m  himself,  unless  notified  by  warrantee  in  time  to  defend;  Morgan  v.  Haley,  107 
Va.  331,  122  A.  S.  R.  846,  13  L.R.A.(N.S.)  732,  68  S.  E.  664,  holding  judgment 
against  covenantee  by  owner  of  paramount  title  not  conclusive  against  covenantor 
unless  both  notified  of  action  and  requested  to  defend;  Turned  v.  Goodrich,  26 
Vt.  707,  holding  purchase  by  warrantee  of  outstanding  paramount  title  actually 
asserted,  an  eviction  entitling  warrantee  to  damages. 

Cited  in  notes  in  83  A.  D.  388,  on  conclusiveness  of  judgment  against  warrantee 
of  land  on  warrantor;  43  A.  D.  570,  571,  on  effect  upon  warrantor,  of  judgment 
against  his  grantee  after  notice;  13  L.R.A. (N.S.)  734,  on  necessity  of  demand  or 
request  upon  covenantor  to  defend  in  order  to  bind  him  by  decree  against  grantee. 

Distinguished  in  Boyle  v.  Wallace,  81  Ala.  352,  8  So.  194,  holding  that  by 
statute  a  single  recovery  in  ejectment  is  not  bar  to  another  action  between  the 
parties  founded  on  same  title  and  for  same  land. 

87  AM.  DEC.  621,  SMITH  v.  liOYD,  11  liEIGH,  512. 
Application  of  payments. 

Cited  in  reference  notes  in  39  A.  D.  599;  86  A.  D.  64;  95  A.  D.  813;  11  A.  S.  R. 
616, — on  application  of  payments. 
Cited  in  notes  in  14  A.  D.  694;  3  E.  R.  C.  356, — on  appropriation  of  payments. 

—  In  absence  of  application  by  the  parties. 

Cited  in  Benny  v.  Rhodes,  18  Mo.  147,  59  A.  D.  293,  Blackmore  v.  Granbery,  98 
Tenn.  277,  39  S.  W.  229 ;  Howard  v.  McCall,  21  Gratt.  205 ;  Idngle  v.  Cook,  32  Gratt. 
262;  Coles  v.  Withers,  33  Gratt.  386;  Norris  v.  Beaty,  6  W.  Va.  477;  Buster  v. 
Holland,  27  W.  Va.  510;  Murdock  v.  Clarke,  88  Cal.  384,  26  Pac.  601,— holding 
that  where  parties  do  not  make  application  of  payment  to  particular  debt,  the 
law  will  make  such  application  as  is  most  equitable  considering  all  circumstances 
of  case ;  Pope  v.  Transparent  Ice  Co.  91  Va.  79,  20  S.  E.  940 ;  McDaniel  v.  Barnes, 
5  Bush,  183, — ^holding  that,  in  absence  of  application  by  parties,  the  law  will  apply 
to  unsecured  rather  than  to  secured  debt;  Genin  v.  Ingersoll,  11  W.  Va.  549, 
holding  that  ordinarily  when  parties  do  not  apply  a  payment  the  law  will  apply 
to  debts  in  order  of  age;  Slatter  v.  Meek,  36  Ala.  528,  holding  that  where  debtor 
owes  two  demands  and  makes  general  payment,  but  no  specific  application  is 
made  by  either  party,  the  law  will  apply  it  to  one  not  then  but  since  barred  by 
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statute  of  limitations;  Merchants'  &  M.  Bank  v.  Evans,  9  W.  Va.  373,  on  appli- 
cation of  payments  by  law  when  parties  fail  to  make  application. 

Cited  in  note  in  96  A.  S.  R.  61,  on  favoring  neither  party  in  application  oi 
payments  by  the  court. 

S7  AM.  DEC.  625,  GLAJIKE  ▼.  CURTIS,   11  liEIGH,  559. 
Vendor's  lien. 

Cited  in  Doty  v.  Deposit  Bldg.  &  L.  Asso.  103  Ky.  710,  43  L.RA.  551,  46  S.  W. 
219,  holding  vendor's  lien  enforceable  against  real  property  for  entire  amount 
impaid,  on  a  sale  for  lump  sum  of  such  property  and  personalty;  McComas  v. 
Easley,  21  Gratt.  23,  holding  that  where,  on  &  sale  of  both  real  and  personal 
estate,  a  lump  sum  is  to  be  paid  for  both,  the  whole  sum  is  a  charge  on  the  realty ; 
McKay  v.  Ripley  &  M.  C.  Valley  R.  Co.  42  W.  Va.  23,  24  S.  E.  685,  on  parties  to 
suit  to  enforce  vendor's  lien  to  land. 

Cited  in  reference  notes  in  39  A.  D.  330,  on  creation  existence,  and  extent  of 
vendor's  lien;  40  A.  D.  460,  on  right  of  vendor  of  real  estate  to  lien  for  purchase 
money;  41  A.  D.  198,  on  waiver  of  vendor's  lien;  50  A.  D.  760,  on  vendor's  lien 
and  waiver  of  same;  52  A.  D.  66,  on  vendor's  lien  for  purchase  money  on  contract 
to  convey;  52  A.  D.  212,  on  vendor's  lien  on  land  for  unpaid  purchase  money; 
97  A.  D.  432,  on  existence,  priority,  and  enforcement  of  vendor's  lien  for  purchase 
money  of  land. 
liiability  to  account  of  one  in  possession  of  land. 

Cited  in  Bank  of  Washington  v.  Hupp,  10  Gratt.  ^3  (dissenting  opinion),  on 
right  of  "taiortgagor  in  possession  to  take  rents  and  profits  without  being  liable  to 
account  to  mortgagee. 

S7  AM.  DEC.  633,  ARMISTEAD  ▼.  COM.  11  LEIGH,  657. 
Opinion  or  bias  as  disqualifying  Juror. 

Cited  in  Thompson  v.  Updegraff,  3  W.  Va.  629,  holding  that  to  disqualify  a 
juror  an  opinion  must  be  deliberate  and  decided. 

Cited  in  reference  notes  in  47  A.  D.  238,  on  preconceived  opinions  as  ground 
for  challenge  to  juror;  49  A.  D.  345,  on  preconceived  opinion  of  juror  as  ground 
of  challenge;  87  A.  D.  101,  on  competency  as  juror  of  one  who  has  formed  or  ex- 
pressed opinion;  1  A.  S.  R.  519,  as  to  when  opinion  disqualifies  juror;  60  A.  S.  R. 
34,  on  qualified  opinion  as  affecting  competency  of  juror. 

Cjted  in  notes  in  36  A.  D.  523,  on  necessity  of  fixed  opinion  to  disqualify  juror; 
36  A.  D.  528,  on  opinion  from  hearing  testimony  conversing  with  witnesses  or 
those  familiar  with  facts,  as  disqualifying  juror;  36  A.  D.  633,  on  necessity  that 
opinion  be  expressed  to  disqualify  juror;  20  L.  ed.  U.  S.  660,  on  causes  of  challenge 
of  jurors  and  their  qualifications. 
-'In  criminal  case. 

Cited  in  Clore's  Case,  8  Gratt.  606;  Bales  v.  State,  63  Ala.  30,— holding  juror  not 
disqualified  in  criminal  case  because  of  opinion  founded  on  mere  rumor;  Reynolds 
v.  United  States,  98  U.  S.  145,  25  L.  ed.  244,  holding  juror  not  disqualified  who 
testified  that  he  believed  that  he  had  formed  an  opinion,  though  not  on  evidence  in 
court,  as  to  prisoner's  guilt,  but  had  not  expressed  it,  and  thought  it  would  not 
influence  his  verdict j  State  v.  Kent,  4  N.  D.  577,  27  L.R.A.  686,  62  N.  W.  631, 
on  competency  as  juror  in  criminal  case  of  sheriff  who  has  expressed  decided  opin- 
ions as  to  guilt;  State  v.  Walton,  74  Mo.  270,  holding  juror  not  disqualified  be- 
cause he  formed  and  expressed  opinion  regarding  prisoner's  guilt,  based  on  rumor 
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Riffht  of  assailant  to  plead  self-defense. 

Cited  in  State  v.  Partlow,  90  Mo.  608,  69  A.  R.  31,  4  S.  W.  14,  holding  that  in- 
tent of  a88ailant  in  bringing  on  quarrel  determines  his  right  to  plead  self -defense. 

87  AM.  DEC.  642,  RAYNOIiDS  v.  GARTER,  12  Ii£IGH,  166. 
What  constitutes  nsnry. 

Cited  in  reference  notes  in  40  A.  D.  257 ;  44  A.  D.  393, — on  what  transactions 
are  usurious;  43  A.  D.  472,  on  what  contracts  are  usurious;  43  A.  D.  472,  on 
effect  of  renewal  of  usurious  contract;  68  A.  D.  659,  on  use  of  slave  given  for 
interest  on  money  as  rendering  contract  usurious;  78  A.  D.  466,  on  effect  of  con- 
tract causing  loss  to  borrower  in  addition  to  lawful  interest  as  usurious. 

Cited  in  note  in  56  A.  D.  397,  on  effect  of  previous  usury  on  substituted  securi- 
ties. 

S7  AM.  DEO.  646,  ROSS  v.  MILNE,   12  liEIGH,  204. 
Third  person's  right  to  sue  on  promise  made  for  his  benefit. 

Cited  in  Wilbur  v.  Wilbur,  17  R.  I.  296,  21  Atl.  497,  holding  relationship  be- 
tween father  and  son  not  sufScient  consideration  to  allow  latter  to  sue  on  promise 
of  third  person  to  father  to  pay  amount  of  a  note  to  son ;  Ralphsnyder  v.  Ralph- 
snyder,  17  W.  Va.  28,  holding  that  where  sons,  as  part  consideration  for  a  trans- 
fer of  property  from  their  father,  agree  to  pay  their  sisters  a  sum  of  money,  the 
latter  may  sue  on  such  promise  in  equity;  Davis  v.  Com.  13  Gratt.  139,  holding 
that  when  attachment  issues  against  effects  of  defendant  generally,  but  is  levied 
on  property  of  third  person,  latter  cannot  sue  on  attachment  bond;  Newberry 
Land  Co.  v.  Newberry,  95  Va.  119,  27  S.  E.  899,  holding  that  one  not  a  party  to 
a  deed  inter  partes,  nor  privy  to  a  party,  nor  definitely  pointed  out  in  it  as 
beneficiary,  cannot  sue  thereon;  Dresser  v.  West  Virginia  Transp.  Co.  8  W, 
Va.  653,  holding  that  an  order  by  owner  of  goods  to  a  bailee  to  deliver  to  a 
third  person,  not  assented  to  by  bailee,  does  not  authorize  such  third  person, 
to  sue  bailee  at  law;  Johnson  v.  McClung,  26  W.  Va.  659,  holding  that,  under 
West  Virginia  statute,  a  covenant  between  two,  not  for  the  sole  benefit  of  a 
third,  cannot  be  sued  on  by  latter;  Jenkins  v.  Chesapeake  &  0.  R.  Co.  61  W.  Va. 
597,  57  S.  E.  48,  11  A.  &  E.  Ann.  Cas.  967;  Nutter  v.  Sydenstricker,  11  W.  Va. 
535, — holding  that  generally,  by  statute,  he  for  whose  interest  a  promise  is 
made,  may  maintain  an  action  upon  it,  though  the  promise  be  made  to  another; 
Newport  News  v.  Potter,  58  C.  C.  A.  483,  122  Fed.  321,  holding  that,  under 
statute  allowing  beneficiary  to  sue  on  contract  made  between  others  for  his 
sole  benefit,  a  city  supervising  engineer  may  sue  on  city  contract  providing 
for  payment  to  him  of  specified  sum  in  case  of  contractor's  delay  in  fulfilling 
contract;  Mellen  v.  Whipple,  1  Gray,  317,  holding  that  mortgagee  cannot  sue 
on  promise  made  to  vendor,  by  purchaser  of  equity  of  redemption,  to  assume 
and  pay  the  mortgage  debt. 

Cited  in  reference  notes  in  77  A.  D.  172,  on  right  of  third  person  to  sue 
on  contract  made  for  his  benefit;  66  A.  S.  R.  436,  on  suits  on  contract  by  per- 
sons not  parties  thereto;  92  A.  D.  349,  on  assumpsit  as  remedy  to  recover  on 
contracts  of  third  persons. 

Cited  in  notes  in  39  A.  8.  R.  532,  on  promise  for  benefit  of  third  person; 
71  A.  S.  R.  205;  25  L.R.A.  273,  on  right  of  third  party  to  sue  on  contract 
under  seal  made  for  his  benefit;  71  A.  S.  R,  179,  on  third  person's  right  t^ 
enforce  contract  for  his  benefit;  71  A.  S.  R.  203,  on  rule  in  equity  as  to  third 
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iand  purchased  with  partnership  funds  for  partnership  purposes  and  so  used 
is  partnership  property,  though  conveyance  is  made  to  partners  individually,  if 
deed  show  they  were  partners;  Holton  v.  Guinn,  76  Fed.  96,  holding  that  part- 
nership may  exist  between  tenants  in  common  of  land,  in  conducting  business 
thereon,  without  affecting  the  legal  status  of  land;  Dodson  v.  Dodson,  26  Or. 
349,  37  Pac.  642,  holding  that  lands  purchased  with  separate  funds  of  part- 
ners cannot  by  verbal  agreement  be  converted  into  copartnership  property. 

Cited  in  reference  notes  in  47  A.  D.  320,  on  partnership  realty  and  rights 
therein;  51  A.  D.  601,  on  partnership  property  being  first  liable  for  partnei'- 
€hip  debts;  41  A.  D.  244,  on  general  nature  of  partnership  interests  in  land; 
48  A.  S.  R.  66,  on  presumption  as  to  real  estate  being  partnership  property; 
^3  A.  D.  589,  on  status  of  real  estate  purchased  with  partnership  funds;  59 
A.  D.  364'  on  partnership  interest  in  real  estate ;  60  A.  D.  539,  on  regarding  as 
partnership  property,  realty  purchased  with  partnership  funds;  77  A.  D.  569, 
on  realty  acquired  with  partnership  funds  as  partnership  property;  84  A.  D. 
489,  on  effect  as  to  firm,  of  partner's  purchase  on  his  own  responsibility;  48 
A.  S.  R.  65,  on  intention  of  partners  as  affecting  status  of  real  property  in 
equity. 

Cited  in  notes  in  19  E.  R.  C.  405,  407,  409,  on  partnerships  in  land ;  98  A.  D. 
200,  on  sufficiency  of  showing  of  intention  to  hold  property  as  partnership  prop- 
tery;  54  A.  R.  796,  on  use  of  real  property  by  partnership  as  evidence  of  inten- 
tion to  make  it  partnership  property;  27  L.R.A.  450,  452  as  to  when  real  estate 
will  be  considered  partnership  property;  27  L.R.A.  458,  on  intention  as  af- 
fecting question  as  to  when  real  estate  will  be  considered  partnership  property; 
27  L.R.A.  464,  on  immateriality  of  question  as  to  whom  legal  title  of  partner- 
ship real  estate  is  conveyed;  27  L.R.A.  469,  470,  47-^  on  implied  and  resulting 
trusts  in  partnership  lands;  27  L.R.A.  496,  on  sufficiency  of  facts  and  circum- 
stances to  constitute  real  estate  partnership  property;  28  L.R.A.  87,  on  rights  of 
partners  inter  ae  in  partnership  real  estate;  43  A.  S..R.  377,  on  right  of  cred- 
itors of  partnership  to  pursue  its  real  property;  28  L.R.A.  165,  on  preference  of 
firm  over  individual  creditors  in  partnership  real  estate. 
Constrning  together  deed  and  purchase-money  mortgage. 

Cited  in  Ranclall  v.  Jaques,  Fed.  Cas.  No.  11,553,  holding  that  deed  and 
mortgage  executed  simultaneously  must  be  held  as  parts  of  one  entire  con- 
tract; Summers  v.  Darne,  31  Gratt.  791;  Stewart  v.  Smith,  36  Minn.  82,  1 
A.  S.  R.  651,  30  N.  W.  430, — holding  that  purchase-money  mortgage  executed 
as  part  of  contract  of  sale  takes  precedence  over  prior  judgment  against  mort- 
gagor, though  not  executed  at  same  moment  as  deed;  Coffman  v.  Coffman,  79 
Va.  504,  holding  that  mortgage  by  husband  alone  to  secure  money  borrowed 
to  pay  purchase  money  takes  precedence  over  dower,  though  not  executed  until 
after  the  deed;  Hurst  v.  Dulaney,  87  Va.  444,  12  S.  E.  800;  Boorum  v.  Tucker, 
61  N.  J.  Eq.  135,  26  Atl.  456, — holding  that  purchase-money  mortgage  by 
husband  alone  takes  precedence  over  dower,  though  not  executed  for  some  time 
later  than  the  deed;  Roush  v.  Miller,  39  W.  Va.  638,  20  S.  E.  663,  holding  that 
when  husband  gives  mortgage  to  secure  purchase  money,  wife  has  dower  only 
in  surplus. 
Right  of  subrogation. 

Cited  in  Sands  v.  Durham,  99  Va.  263,  86  A.  S.  R.  884,  54  L.R.A.  622.  38 
S.  E.  145,  holding  partner,  who  pays  judgment  debts  against  firm,  entitled  to 
subrogation  to  rights  of  the  creditors  against  his  copartner's  lands,  to  extent 
of  his  payments  in  excess  of  his  proportional  share;  Blair  v.  M(  in fj.  41   \   .  Va. 
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S7  AM.  DEO.  677,  HICKS  v.  600DE,  12  Ii£I6H,  479. 
Delivery  of  deed. 

Cited  in  reference  note  in  51  A.  D.  674,  on  what  constitutes  delivery  of  deed. 
Cited  in  note  in  53  A.  S.  R.  550,  551,  on  illustrations  of  insufficient  delivery  of 
deed. 

—  In  escrow  generally. 

Cited  in  reference  notes  in  45  A.  D.  548,  on  escrow;  51  A.  D.  486,  on  delivery 
of  deed  in  escrow;  63  A.  D.  525,  on  delivery  of  writing  as  escrow;  37  A.  S.  R. 
262,  on  requisites  of  delivery  in  escrow. 

Cited  in  note  in  53  A.  S.  R.  556,  on  delivery  of  deed  in  escrow. 

—  To  grrantee  or  obligee  on  a  condition. 

Cited  in  Wendlinger  v.  Smith,  76  Va.  309,  40  A.  R.  727 ;  Shelby  v.  Tardy,  84 
Ala.  327,  4  So.  276,  holding  that  deed  incomplete  on  its  face  does  not  take  effect  in 
prceaenti  by  conditional  delivery  to  grantee;  Baylor  v.  Dejarnette,  13  Gratt.  152, 
on  validity  of  bond  purporting  to  be  bond  of  two  persons,  but  executed  only  by 
one  and  delivered  to  obligee;  Ward  v.  Churn,  18  Gratt.  801,  98  A.  D.  749,  holding 
that  bond  purporting  in  its  body  to  bind  four  sureties,  but  executed  only  by  three, 
does  not  bind  sureties  signing  on  condition  that  fourth  surety  sign ;  Harris  v.  Har- 
ris, 23  Gratt.  737  (dissenting  opinion),  on  effect  of  conditional  delivery  of  deed  to 
grantee;  Miller  v.  Fletcher,  27  Gratt.  403,  21  A.  R.  356,  holding  parol  evidence  in- 
admissible to  show  that  deed  perfect  on  its  face  was  delivered  to  grantee  on  a  con- 
dition ;  Humphreys  v.  Richmond  A  M.  R.  Co.  88  Va.  431,  13  S.  E.  985,  holding  that 
equity  will  relieve  against  wrongful  delivery  of  deed  before  performance  of  condi- 
tion by  one  holding  it  in  escrow;  Lyttle  v.  Cozad,  21  W.  Va.  183,  holding  that  bond 
•complete  on  its  face  takes  effect  on  its  delivery  to  obligee,  though  delivered  in 
violation  of  a  condition  which  was  unknown  to  the  one  delivering;  American  But- 
tonhole Over-seaming  Sewing  Mach.  Co.  v.  Burlack,  35  W.  Va.  647,  14  S.  E.  319, 
on  effect  of  delivery,  in  violation  of  condition,  to  obligee,  of  a  bond  incomplete  on 
its  face;  Mackey  v.  Mackey,  29  Gratt.  158,  holding  a  sealed  agreement  for  sale  of 
dower  right  and  valid  on  its  face,  valid  from  date  of  execution,  though  parties 
intended  more  formal  instrument  to  be  executed  later. 

Cited  in  note  in  55  A.  D.  342,  on  delivery  of  deed  in  escrow  or  on  conditions  to 
grantee. 

Distinguished  in  Nash  v.  Fugate,  32  Gratt.  595,  34  A.  R.  780,  holding  bond  de- 
livered in  violation  of  agreement  that  it  should  not  take  effect  until  other  sureties 
had  signed,  and  otherwise  complete,  not  rendered  invalid  by  presence  of  several 
-scrolls  below  names  of  sureties. 

37  AM.  DBG.  680,  BTARS  ▼.  THOMPSON,  12  liEIGH,  660. 

Talidity  and  finality  of  award. 

Cited  in  Tennant  v.  Divine,  24  W.  Va.  387,  holding  award  not  invalid  because 
executed  by  the  arbitrators  with  amount  left  blank,  because  they  disagreed  on  one 
item,  but  both  agreed  that  it  should  be  filled  up  on  the  umpire's  decision  thereon, 
which  was  done  and  then  filed  in  absence  of  one  arbitrator. 

Cited  in  reference  notes  in  23  A.  S.  R.  188,  as  to  when  award  is  not  final;  51 
A.  D.  698,  on  award  not  being  final  though  signed  and  sealed,  where  arbitrators 
retain  award  in  their  own  hands. 

Cited  in  note  in  3  E.  R.  C.  428,  on  necessity  that  award  be  final,  certain,  and 
•conclusive,  and  embrace  all  matters  submitted. 
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to  be  that  judgment  nunc  pro  tunc  was  entered  on  legal  evidence,  when  minutes 
state  that  it  was  made  to  appear  to  court  that  judgment  was  duly  rendered. 
Amendment  of  Judgrment. 

Cited  in  reference  note  in  44  A.  D.  431,  on  amendment  of  judgment. 

S7  AM.  DEC.  691,  MANN  v.  BUFORD,  8  ALA.  812. 
Who  and  what  subject  to  grarnishment. 

Cited  in  Langdon  v.  Lockett,  6  Ala.  727,  41  A.  D.  78,  holding  register  in  court 
of  chancery  subject  to  garnishee  process  with  respect  to  surplus  due  defendant 
after  mortgage  foreclosuiv;  Pruitt  v.  Armstrong,  56  Ala.  306,  holding  that 
salary  of  public  officer  cannot  be  garnisheed. 

Cited  in   note   in   55   A.  D.   264,  as  to   whether   money   in   officer's   hands   is 
subject  to  attachment. 
Sufficiency  of  garnishees'  answer. 

Cited  in  Johnson  v.  Spaight,  14  Ala.  27 ;  Self  v.  Kirkland,  24  Ala.  275 ;  Ferine 
V.  George,  5  Ala.  641, — holding  that  answer  of  garnishee  denying  indebtedness 
will  be  ignored  if  facts  pleaded  shoW   he  was  indebted. 

Cited  in  reference  note  in  54  A.  D.  409,  on  sufficiency  of  garnishee's  answer 
to  admit  debt. 
Time  to  object  for  misjoinder. 

Cited  in  reference  note  in  50  A.  D.  610,  as  to  when  defense  of  misjoinder  must  be 
taken  and  when  it  is  waived. 

87  AM.  DEC.  692,  GILES  v.  WILLIAMS,  3  ALA.  316. 
Want  of  consideration. 

Cited  in  reference  note  in  95  A.  D.  289,  as  to  whether  and  when  bond  under 
seal  may  be  enforced  though  without  consideration. 
—  Sufficiency  of  plea  of. 

Cited  in  Milligan  v.  Pollard,  112  Ala.  465,  holding  a  plea  that  a  note  was 
given  without  consideration,  good;  Kolsky  v.  Enslen,  103  Ala.  97,  15  So.  558, 
holding  a  plea  that  a  written  contract  "is  without  consideration,"  good;  Rags- 
dale  V.  Gresham,  141  Ala.  308,  37  So.  367,  holding  plea  that  bill  of  exchange 
was  given  without  consideration,  good;  Cheney  v.  Higginbotham,  10  Ark.  273, 
holding  plea  of  no  consideration  without  stating  circumstances  good;  but  aliter 
if  under  such  plea  there  appears  any  consideration  whatever. 

Cited  in  reference  note  in  44  A.  D.  524,  on  sufficiency  of  plea  that  bond  was 
made  without  consideration. 
Evidence  of  consideration. 

Distinguished  in  Parkman  v.  Ely,  5  Ala.  346,  holding  that,  on  issue  to  plea 
that  a  note  was  given  without  consideration,  the  note  is  prima  facie  evidence  of 
consideration. 
Vendee's  remedies  and  defenses  against  vendor. 

Cited  in  reference  notes  in  44  A.  D.  546,  on  conveyance  of  premises  and  pay- 
ment of  consideration  as  dependent  covenants;  86  A.  D.  339,  on  fraud  in  obtain- 
ing note  as  defense  in  action  thereon;  42  A.  S.  R.  469,  on  defense  by  vendee 
against;  action  for  purchase  money;  67  A.  S.  R.  145,  on  remedies  of  vendee  for 
defect    in  title. 

Cited  in  note  in  40  A.  D.  334,  on  recoupment  in  contracts  for  sale  of  realty. 


37  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  1360 

^  When  vendee  is  in  possession  of  land. 

ated  in  Spies  v.  Butts,  59  W.  Va.  385,  58  S.  E.  897;  Lamerson  v.  Marvin, 
8  Barb.  9, — holding  that  vendee  in  possession  of  land  cannot  defend  against 
action  for  purchase  price;  Kelly  v.  Allen,  34  Ala.  663,  holding  that  vendee  of  land 
may  have  equitable  relief  against  vendor  who  made  misrepresentations  concern- 
ing boundaries  when  the  latter  removed  from  state  and  there  died  and  his  estate 
settled. 

Cited  in  reference  notes  in  44  A.  D.  156,  on  right  of  vendee  in  possession  to 
defeat  action  for  price  on  ground  of  failure  of  title;  60  A.  D.  285,  on  right  of 
vendee  in  possession  to  defend  against  action  for  purchase  money ;  56  A.  D.  326,  as 
to  whether  vendee  in  possession  can  be  relieved  from  payment  of  purchase  price. 
Pleading  legal  conclusions. 

Cited  in  Montgomery  v.  Gilmer,  33  Ala.  116,  70  A.  D.  562,  holding  an  allega- 
tion in  complaint  against  municipal  corporation  for  negligence  that  it  "wrong- 
fully" refused  to  repair  streets  etc.,  insufficient,  being  mere  legal  conclusion. 
Sufficiency  of  plea  of  fraud. 

Cited  in  Thompson  v.  Armstrong,  5  Ala.-  383;  Phoenix  Ins.  Co.  v.  Moog,  78  Ala. 
284,  56  A.  R.  31;  Hazard  v.  Griswold,  21  Fed.  178, — holding  mere  allegation  of 
fraud  in  general  terms,  without  stating  facts  on  which  charge  rests,  insufficient; 
Martin  v.  Fox,  40  Mo.  App.  664,  holding  that  fraud  cannot  be  proven  unless 
specially  pleaded. 

Cited  in  reference  notes  in  41  A.  D.  101,  on  general  plea  of  fraud;  45  A.  D. 
601,  on  sufficiency  of  general  charge  of  fraud. 

37  AM.  DBO.  695,  BABCOOK  ▼.  HSRBERT,  S  AIjA.  S92. 
Who  are  common  carriers. 

Cited  in  reference  notes  in  37  A.  D.  467 ;  89  A.  D.  134 ;  43  A.  D.  102,— on  who 
are  liable  as  common  carriers. 

—  Ferrymen  as. 

Cited  in  Slimmer  v.  Merry,  23  Iowa,  90;  Whitmore  v.  Bowman,  4  G.  Greene, 
148, — holding  public  ferryman  a  common  carrier. 

Cited  in  reference  notes  in  40  A.  D.  751,  as  to  whether  ferryman  is  a  common 
carrier;  83  A.  D.  84,  on  liability  of  ferrymen  as  common  carriers. 

Cited  in  notes  in  47  A.  D.  653,  on  ferrymen  as  common  carriers;  68  L.R.A 
154,  on  ferryman  as  a  common  carrier. 
Liability  of  ferrymen^ 

Cited  in  note  in  87  A.  D.  720,  on  duties  and  liability  of  keeper  of  public 
ferry. 
Obstruction  of  navigation. 

Cited  in  note  in  59  L.R.A.  76,  on  injury  to  rights  of  navigation  by  individuals 
by  means  of  pipes  and  cables. 

—  By  ferrymen. 

Cited  in  notes  in  40  A.  D.  751;  23  E.  R.  C.  160,— on  right  of  ferryman  to 
obstruct  navigable  stream. 

87  AM.  DEO.  698,  McRA£  v.  STOKES,  S  ALA.  401. 
Exemplification  of  foreign  Judgments  and  records. 

Cited  in  White  v.  Strother,  11  Ala.  720,  holding  that,  to  let  in  exemplification 
of  probate  of  will  in  another  state,  no  particular  torm  of  certificate  by  clerk 
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10  necessary;  Andrews  v.  Flack,  88  Ala.  294,  6  So.  907,  holding  certificate  of  judge 
that  clerk's  attestation  is  in  '*due  form/'  conclusive  evidence  of  the  fact  when 
the  exemplified  copy  is  sought  to  be  used  in  another  state;  Thrasher  v.  Ingram, 
32  Ala.  645,  on  sufficiency  of  certificate  of  judge  to  examplification  of  foreign 
court  record;  Bick  ▼.  Lanhan),  123  Mo.  App.  268,  100  S.  W.  530,  holding  jurisdic- 
tion of  justice  of  peace  not  presumed  in  action  on  his  judgment  in  another 
state,  though  duly  exemplified. 

Cited  in  reference  notes  in  46  A.  D.  505;  63  A.  D.  433;  64  A.  D.  290;  82 
A.  D.  315, — on  authentication  of  judgments  of  sister  states;  52  A.  D.  399,  on 
sufficiency  of  certificate  of  clerk  to  transcript  of  judgment  of  another  state; 

56  A.  D,  714,  as  to  when  authentication  of  transcript  of  judgment  is  evidence; 
60  A.  D.  469,  on  admissibility  of  certified  records  from  court  of  another  state; 
68  A.  D.  782,  on  sufficiency  of  certification  of  foreign  court  records. 

Cited  in  notes  in  5  LJl.A.(N.S.)972,  on  completeness  of  copy  or  transcript; 
5  L.R.A.(N.S.)  982,  on  foundation  necessary  for  admission  in  evidence  of  copies 
of  judicial  records  of  other  states;  5  L.RA.(NjS.)  967,  on  necessity  that  cer- 
tification of  copies  of  records  of  other  states  offered  in  evidence  state  clerk's 
attestation  to  be  in  due  form. 

SI  AM.  DEC.  701,  MOORE  ▼.  TARIiTON,  8  ALA.  444. 
Conveyances  to  defraud  creditors. 

Cited  in  Beall  v.  Williamson,  14  Ala.  55,  holding  a  mortgage  given  to  defraud 
creditors,  void  in  toto;  Metropolitan  Bank  v.  Godfrey,  23  111.  579,  holding  that 
one  taking  absolute  conveyance  and  claiming  a  purchase  when  only  a  mortgage 
was  intended  ordinarily  cannot  hold  even  as  security. 

Cited  in  reference  note  in  49  A.  D.  406,  on  denial  of  relief  to  vendee  in  fraud- 
ulent conveyance  from  creditor  of  vendor  purchasing  on  execution. 

57  AM.  DEC.  705,  KYLE  v.  EVANS,  S  ALA.  481. 
Ministerial  acts  of  Judicial  officers. 

Cited  in  State  ex  rel.  Turner  v.  Bradley,  134  Ala.  549,  33  So.  339,  holding 
duties  of  probate  judge  in  ordering  an  election  under  a  certain  law  to  determine 
whether  it  should  go  into  effect,  ministerial. 

Cited  in  note  in  40  A.  S.  R.  46,  on  application  of  certiorari  to  ministerial  acts 
of  judicial  officers. 
—  Issuance  of  execution  as. 

Cited  in  Hudson  v.  Modawell,  64  Ala.  481,  holding  issuance  of  execution  by  a 
probate  judge,  a  ministerial  act  which  may  be  performed  by  a  deputy;  Atkins  v. 
Siddons,  66  Ala.  453,  holding  issuance  of  execution  by  a  justice  of  peace  a  min- 
isterial act;  Re  Rourke,  13  Nev.  253,  holding  that  justice  of  peace  in  issuing 
execution  on  judgment  acts  ministerially,  and  such  act,  though  erroneous  is  not 
reviewable  on  certiorari. 
Oral  delegation  of  authority  to  issue  execution. 

Criticized  in  Biggers  v.  Winkles,  124  Ga.  990,  63  S.  E.  397,  holding  that  clerk 
of  superior  court  cannot  by  oral  authority  empower  another  to  sign  his  name 
to  executions. 

37  AM.  DEC.  707,  ARTHUR  v.  BROADNAX,  S  ALA.  557. 
Rights  and  liabilities  of  married  women. 

Cited  in  reference  notes  in  58  A.  D.  314,  as  to  when  married  woman  is  regarded 
Am.  Dec.  Vol.  V.— 86. 
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Effect  of  error  wltlioiit  prejudice. 

Cited  in  reference  notes  in  38  A.  D.,  106,  on  effect  of  error  without  prejudice; 
60  A.  D.  681,  on  necessity  that  actual  or  probable  injury  from  erroneous  instruc- 
tion be  shown  to  warrant  reversal. 

37  AM.  DEO.  714,  KENNEDY  T.  GEDDES,  3  ALA.  581. 
Validity  of  promise  to  accept  bill  of  exchange. 

Cited  in  Whilden  v.  Merchants'  &  P.  Nat.  Bank,  64  Ala.  1,  38  A.  R.  1,  holding 
that  in  declaring  on  promise  to  accept  a  bill,  made  before  it  was  drawn,  it  is 
unnecessary  to  aver  that  it  was  in  writing  and  imconditional ;  Bissell  v.  Lewis, 
4  Mich.  450,  on  sufficiency  of  promise  to  accept  a  bill  drawn  or  to  be  drawn  by 
another. 

Cited  in  reference  note  in  40  A.  D.  367,  on  validity  of  parol  promise  to  accept 
bill  for  goods  sold  to  another. 

Cited  in  note  in  26  L.R.A.  621,  622,  on  validity  of  parol  promise  to  accept  order 
or  bill  of  exchange  not  yet  drawn. 
Parol  evidence  of  contents  of  written  instruments. 

Cited  in  reference  note  in  44  A.  D.  83,  on  parol  evidence  of  contents,  of  written 
instruments. 

Presumption  of  regularity  of  appointment  of  personal  representative  who 
appears. 

Cited  in  McGehee  v.  Hansell,  13  Ala.  17,  holding  that  when  in  obedience  to 
scire  facias  one  appears  as  administrator  de  tonis  non  and  proceeds  to  trial,  it 
will  be  presumed  that  he  was  representative  of  deceased  and  regularly  made  a 
party. 
Oral  promise  to  pay  debt  of  another. 

Cited  in  note  in  40  A.  D.  367,  as  to  when  promise  to  pay  for  goods  furnished 
to  another  is  within  the  statute  of  frauds. 

87  AM.  DEC.  718,  ANDREWS  v.  ROACH,  8  AIiA.  590. 
Validity  of  custom. 

Cited  in  Bufbridge  v.  Gumbel,  72  Miss.  371,  16  So.  792,  holding  that  a  custom 
in  a  business,  existing  among  those  engaged  therein  in  a  certain  city,  is  a  general 
one,  and  contracts  in  absence  of  contrary  evidence,  are  presumed  to  be  made  with 
reference  thereto. 

Cited  in  note  in  45  A.  D.  202,  on  validity  of  usages  and  customs  and  as  to  when 
they  form  a  part  of  contract. 
Parol  evidence  as  to  usage  or  custom. 

Cited  in  Boon  v.  The  Belfast,  40  Ala.  184,  88  A.  D.  761,  holding  parol  evidence 
inadmissible  to  show  that  by  custom  a  carrier  was  not  liable  for  loss  of  goods  by 
robbery;  Sharp  v.  Clark,  13  Utah,  610,  45  Pac.  566,  holding  that  shipper  of  sheep 
may  make  oral  proof  of  a  custom  for  carrier  to  allow  shipper  to  take  off  sheep 
and  sell  en  route. 

Cited  in  note  in  11  A.  S.  R.  632,  on  admissibility  of  evidence  of  custom  or  usage 
to  explain  technical  expressions  in  contract  or  to  disclose  intention  of  parties. 

87  AM.  DEC.  721,  ABERCROMBIE  v.  KNOX,  8  AI/A.  728. 
Duty  of  creditor  to  surety,  etc. 

Cited  in  Bank  of  State  v.  Godden,  15  Ala.  616,  holding  judgment  creditor  not 
bound  to  active  diligence  to  enable  him  to  hold  security  liable ;  Dampskibsaktiesel- 
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not  assumpsit  proper  remedy  of  grantee  of  land,  defrauded  by  omission  to  inform 
him  of  outstanding  encumbrance  created  by  vendor;  Munroe  v.  Pritchett,  16  Ala. 
785,  50  A.  D.  203,  holding  that  cato  lies  to  recover  from  vendor  of  land  damages  for 
false  representations  as  to  lands  embraced  in  tract  sold,  regardless  of  whether 
vendor  knew  of  falsity  of  representation;  Birmingham  Land  &  Loan  Go.  v. 
Thompson,  86  Ala.  140,  5  So.  473,  holding  defect  in  title  good  ground  for  vendee 
not  in  p<iSsession  to  repudiate  executory  contract  of  sale. 

Cited  in  reference  notes  in  56, A.  D.  325,  on  rule  of  caveat  emptor  applying 
after  conveyance  is  executed  and  received ;  90  A.  D.  425,  on  applicability  of  rule  of 
caveat  emptor  between  vendor  and  vendee  of  realty;  90  A.  D.  426,  on  suppression 
and  concealment  of  material  facts  as  rendering  sale  fraudulent;  90  A.  D.  428, 
on  concealment  of  defects,  fraud,  or  surprise  as  vitiating  contract  of  sale. 

Cited  in  notes  in  40  A.  D.  334,  on  recoupment  in  contracts  for  sale  of  realty ; 
49  A.  D.  579,  on  right  of  purchaser  to  deduct  for  encumbrances;  70  A.  D.  340, 
on  vendee's  rfght  to  relief  on  ground  of  defect  of  title;  5  L.R.A.  47,  on  remedy 
of  purchaser  of  realty  where  title  fails ;  37  L.R.A.  602,  on  diligence  required,  of 
(me  to  whom  false  statement  is  made  to  effect  contract. 
—  As  defense  in  action  for  purchase  money  generally. 

Cited  in  Strong  v.  Waddell,  56  Ala.  471,  holding  that  in  absence  of  fraud  or 
warranty  of  title  vendee  cannot  resist  payment  of  purchase  money  on  account  of 
defects  of  title  known  to  him;  Jones  v.  State,  100  Ala.  209,  14  So.  115,  holding  that 
vendee  in  possession  under  a  deed  cannot  defend  against  action  for  purchase 
money  on  the  ground  of  defect  of  title;  Sivoly  v.  Scott,  66  Ala.  555,  holding 
that  vpndee  of  Innds  carinnt,  while  rpmaming  in  possession  under  the  contract, 
TRsist  n^'tion  at  law  for  purdiase  money  on  account  of  vendor^e  lack  of  title  or 
frandnleiit  rcprt^sentjitioim  iis  to  title;  Tankersley  v.  Grnbamt  S  Ala*  247', 
Knij^'bt  T.  Turner,  11  Ala.  636,^-bohlin»  that  purchaser  of  land  taking  and 
retaining  possession  under  warranty  det*d  cannot  <3efiind  at  latt^  rgninst  action 
for  purcliftj*e  money;  Harbin  v.  Levi,  6  Ala.  399.  holding  that  purchaf^er  of  prop- 
erty at  administrator's  sale  cannot,  while  ret^iining  possession,  defend  agavost 
action  for  purcTiase  money  on  ground  of  illecrtiljty  of  sale;  Starke  v.  HiSl,  6  Ala* 
785,  holding  that  acceptance  of  deed  with  warranty  prevents  purchaser  from 
Betting  up  fraud  or  failure  of  con«ttderation  at  law  in  defen&e  of  note  for  pur- 
chase price;  Patton  v.  England,  15  Ala.  69,  holding  fraud  and  faihirc  of  considera- 
tion not  good  defense  at  law  to  note  for  purchase  money  when  vendee  accepted 
warranty  deed. 

Cit&d  in  reference  notes  in  44  A.  B.  160,  on  right  of  vendee  in  possession  to 
defeat  action  for  price  on  ground  of  failure  of  title;  50  A.  D.  285,  on  right  of 
vendee  in  possesi^ion  to  defend  against  action  for  purchase  money;  65  A.  D,  60S, 
on  failure  of  vendee's   title  as  defense  to  action  for  purchase  price, 
^Remedlee  In  equfty  general  ty. 

Cited  in  Baptiste  v.  Peters,  51  Ala.  158,  holding:  that  equity,  at  suit  of  vendee 
who  contracted  for  good  title  and  abandoned  possession,  will  rescjnd  contract  he- 
cause  vendor  mistakenly  represented  that  he  had  title;  Gallagher  v.  Withering- 
ton,  29  Ala.  420,  holding  that  vendee,  under  executory  contract  for  imle  of  land, 
who  entered  knowing  of  defect  of  title  to  a  portion  and  who  purchased  title 
thereto,  c«.nnot  have  contract  rescinded  in  eqviity  when  vendor  ofTercd  to  make 
good  amount  paid  to  obtain  such  title;  Homer  v.  Purser,  20  Ala.  573,  holdinrr 
that  a  vendee  to  whom  the  wrong  tract  was  sold  by  mistake  and  who  recerved  a 
deed,  cannot  recover  the  purchase  money  at  law,  but  must  resort  to  equity  j  SniltU 
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Jordan,  82  Ala.  60,  holding  that  purchaser  who  has  paid  some  purchase  money  or 
made  improvements  need  not  abandon  possession  before  filing  bill  in  equity  to 
rescixid  on  ground  of  fraud. 
Effect  of  vendor's  Insolvency  on  right  to  equitable  relief  when  title  Is  bad. 

Cited  in  Kelly  v.  Allen,  34  Ala.  663,  holding  insolvency  of  vendor  of  land 
ground  for  equitable  relief  when  title  is  defective;  McLemore  v.  Mabson,  20  Ala. 
137;  Norton  v.  Jackson,  5  Cal.  262;  Andrews -v.  McCoy,  8  Ala.  920,  42  A.  D.  669, — 
holding  insolvency  of  vendor  of  land  who  has  breached  his  warranty,  ground  for 
equitable  relief  against  liability  on  purchase-rabney  indebtedness;  Tuscunibiu, 
C.  &  D.  R.  Co.  V.  Rhodes,  8  Ala.  206,  holding  insolvency  of  assignor  of  a  debt  at 
time  of  assignment,  ground  for  equitable  relief  in  favor  of  the  debtor  who  had  a 
set-oflf;  Yarbrough  v.  Thornton,  147  Ala.  221,  42  So.  402;  Parker  v.  Parker,  93 
Ala.  80,  9  So.  426, — holding  that  when  title  is  warranted,  equity  cannot  grant 
relief  on  account  of  defects  in  title  unless  vendor  is  insolvent;  Fratt  v.  Fiake, 
17  Cal.  380,  on  right  of  vendee  in  possession  under  warranty  deed  to  equitable  re- 
lief because  of  fraudulent  representation  as  to  title,  when  vendor  not  insolvent; 
Graham  v.  Tankersley,  15  Ala.  634,  holding  insolvency  and  nonresidence  of  vendor 
of  land,  ground  for  equitable  relief  restraining  collection  of  purchase  money 
when  title  failed;  Franke  v.  Riggs,  93  Ala.  252,  9  So.  359,  holding  that  purchaser 
under  warranty  deed  who  remains  in  possession  cannot  defend  against  action 
for  purchase  money,  on  account  of  defect  in  title,  unless  sale  fraudulent  or 
vendor  insolvent. 

Distinguished  in  Wray  v.  Furniss,  27  Ala.  471,  holding  that  equity  will  not  set 
off  demand  for  unliquidated  damages  arising  against  a  note  for  an  independent 
consideration  in  hands  of  an  assignee,  because   of  vendor's  insolvency  arising 
after  notice  of  assignment. 
l¥ho  is  bona  flde  holder  of  negotiable  Instrument. 

Cited  in  Bank  of  Mobile  v.  Poelnitz,  61  Ala.  147;  Bertrand  t.  Barkman,  13 
Ark.  150;  Fenouille  v.  Hamilton,  35  Ala.  319, — holding  one  taking  negotiable 
paper  as  collateral  security  for  a  pre-existing  debt  not  a  purchaser  for  value 
in  cause  of  trade;  Bank  of  Mobile  v.  Hall,  6  Ala.  639,  41  A.  D.  72,  holding 
note  received  from  payee  before  maturity  as  indemnity  against  future  loss  by 
holder  on  pre-existing  suretyship  for  payee,  not  transferred  in  due  course,  so 
as  to  preclude  maker's  equities  against  payee;  Pond  v.  Lockwood,  8  Ala.  669, 
holding  note  indorsed  before  maturity  in  payment  of  pre-existing  debt,  en- 
forceable against  maker  though  latter  has  defense  as  against  payee. 

Cited  in  reference  notes  in  44  A.  D.  698,  on  who  is  a  bona  fide  holder  of  nego- 
tiable instruments;  17  A.  S.  R.  466,  on  rights  of  assignee  of  negotiable  paper  as 
collateral  security. 

Cited  in  notes  in  32  A.  S.  R.  713,  on  rights  as  bona  fide  holder  of  one  taking 
collateral   to  secure  pre-existing  debt;    4   E.   R.   C.   331,   on   creditor   accepting 
negotiable  paper  given  for  pre-existing  debt  as  bona  fide  holder;   64  A.  D.  429, 
on  pledges  of  mortgages  and  negotiable  instruments  and  sale  thereof. 
Remedy  when  pleading  is  bad  or  presents  immaterial  issue. 

Cited  in  Hyer  v.  Vaughn,  18  Fla.  647,  holding  that  when  immaterial  issue 
is  found  in  favor  of  defendant,  plaintiff  is  entitled  to  judgment  non  obstante; 
Ex  parte  Pearce,  80  Ala.  195  (dissenting  opinion),  on  right  of  defendant  to 
have  jury  instructed  to  find  verdict  on  any  issue  sustained  by  his  proof,  even 
though  immaterial;  Agee  v.  Medlock,  25  Ala.  281,  holding  defendant  not  en- 
titled to  general  verdict  when  issue  is  joined  on  several  pleas,  one  of  which 
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presents  an  immaterial  issue;  Watson  ▼.  Brazeal,  7  Ala.  451,  holding  that 
court  cannot  instruct  jury  to  find  against  evidence  on  plea  tendering  im- 
material issue,  hut  should  after  issue  found  award  a  repleader  or  render  judg< 
ment  non  obstante  veredicto;  Smith  v.  Houston,  8  Ala.  736,  on  general  charge 
against  plaintiff  as  ground  for  reversal  when  a  special  count  is  bad  but  sus- 
tained by  evidence;  Upson  v.  Austin,  4  Ala.  124,  holding  that  when  there  are 
two  counts,  one  good  and  one  bad,  and  evidence  sustains  bad  count  only,  it  is 
not  error  to  refuse  to  charge  that  plaintiff  is  entitled  to  recover  generally; 
Greorge  v.  Cahawba  &  M.  R.  Co.  8  Ala.  234,  holding  that  the  truth  of  a  plea 
and  not  its  effect  is  the  matter  to  be  ascertained  at  the  trial;  Nunn  v.  Mills, 
28  Ala.  600,  holding  that,  on  joinder  of  issue  on  a  defective  replication,  de- 
fendant cannot,  by  request  for  instructions  to  jury,  claim  benefit  of  plaintiff^s 
failure  to  prove  a  fact  which,  because  not  alleged  in  replication,  is  outside  the 
issue. 
Right  to  set  off  debt  against  Judgment. 

Cited  in  Chandler  v.  Crawford,  7  Ala.  506,  holding  that  sheriff  may  set  off  in 
equity  debt  due  from  party  recovering  judgment  against  him  for  failure  to  re- 
turn an  execution. 

87  AM.  DEO.  739,  GREGG  t.  CRAWFORD,  4  AliA.  180. 
Liability  of  sheriffs. 

Cited  in  reference  note  in  54  A.  D.  67,  on  sheriff's  liability  for  levy  upon 
surety's  property  under  judgment  in  which  principal  and  surety  were  codef end- 
ants. 

Cited  in  notes  in  95  A.  S.  R.  120,  on  liability  of  sheriffs,  constables,  and  mar- 
shals to  surety;  95  A.  D.  430,  as  to  what  will  justify  sheriff's  refusal  to  serve 
process. 

87  AM.  DEC.  741,  CHIIiTON  v.  ROBBINS,  4  ALA.  228. 

Effect  on  release  of  surety  or  indorser,  of  acceptance  of  indemnity. 

Cited  in  First  Nat*  Bank  v.  Davis,  87  Mo.  App.  242;  Smith  v.  Steele,  25  Vt. 
427,  60  A.  D.  276;  Hardester  v.  Tate,  85  Mo.  App.  624, — holding  surety  fully 
indemnified  not  discharged  by  extension  of  time  to  principal;  Posey  v.  Decatur 
Bank,  12  Ala.  802,  holding  that  indorser  fully  indemnified  by  drawer,  for  whose 
use  bill  was  drawn,  cannot  avail  himself  of  want  of  notice  of  dishonor;  Wil- 
son V.  Tebbetts,  29  Ark.  579,  21  A.  R.  165,  holding  sureties  on  note  who  re- 
ceived from  principal  property  suflicient  to  secure  them,  not'  discharged  by 
creditor's  failure  to  sue  within  thirty  days  after  notice  to  do  so  given  by 
sureties;  Spencer  v.  Murphy,  8  Colo.  App.  453,  41  Pac.  841,  holding  sureties 
released  by  creditor's  releasing  property  of  principal  sufficient  to  pay  debts 
seized  on  execution. 

Cited  in  reference  notes  in  41  A.  D.  690,  on  discharge  of  surety  by  indul- 
gence to  principal  or  by  releasing  securities;  60  A.  D.  279,  on  release  of  fully 
indemnified  surety  by  extension  of  time. 

Distinguished  in  Carlisle  v.  Hill,  16  Ala.  398,  holding  notice  of  nonpayment 
of  bill,  not  waived  by  maker  receiving  from  acceptor  indemnity  after  discharge 
by  lack  of  notice,  nor  by  partial  indemnity  before;  Lowry  v.  Western  Bank,  7 
Ala.  120,  holding  indorser  whose  liability  was  not  fixed  by  notice,  not  liable 
on  indorsement,  though  he  took  indemnity  from  maker  after  maturity  of  note; 
Rittenhouse  v.  Kemp,  37  Ind.  258,  holding  that  surety,  who,  unknown  to  credit- 
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or  received  indemnity,  afterwards  released,  after  his  discharge  by  unauthorizeii 
extension  of  time,  may  still  avail  himself  of  his  discharge;  Fay  v.  Tower,  58 
Wis.  286,  16  N.  W.  .658,  holding  liability  of  surety,  otherwise  discharged  by 
extension  of  time  to  debtor,  not  continued  by  his  acceptance  of  worthless 
mortgage  as  indemnity. 

87  AM.  DEO.  742,  MSAD  v.  FI6H,  4  ALA.  270. 
Estoppel  by  recitals  *  In  sheriff's  return. 

Cited  in  Clarke  v..  Gary,  11  Ala.  99,  holding  that  sheriff  cannot  falsify  his 
return  by  showing  that  by  mistake  property  returned  was  not  actually  levied 
on;  Governor  v.  Bancroft,  16  Ala,  005,  holding  that  in  action  by  judgment 
creditor,  against  sheriff,  based  on  his  return,  the  latter  cannot  show  that 
goods  returned  were  not  actually  seized. 

—  In  forthcoming  or  pedellvery  bond. 

Cited  in  Hundley  v.  Filbert,  73  Mo.  34,  holding  obligors  in  delivery  bond 
reciting  levy  of  execution,  estopped  from  denying  that  there  was  a  levy;  Boil- 
ing V.  Vandiver,  91  Ala.  375,  8  So.  290,  holding  sureties  on  forthcoming  bond 
estopped  to  show  that  the  levy  as  indorsed  was  fictitious;  Meredith  v.  Richard- 
son, 10  Ala.  828,  holding  obligor  in  forthcoming  bond  estopped  to  deny  the  levy 
recited  and  prpperty  of  defendant  in  the  goods;  Mitchell  v.  Ingram,  38  Ala. 
395,  holding  obligor  in  forfeited  forthcoming  bond  estopped  to  deny  defend- 
ant's title;  Adler  v.  Potter,  57  Ala.  571,  holding  obligors  in  forthcoming  bond 
estopped  to  dispute  the  levy  and   liability  of  property  levied  on   to   seizure. 

Cited  in  note  in  4  L.R.A.(N.S.)  1020,  on  right,  in  suit  on  forthcoming  bond 
given  by  execution  debtor  or  claimant,  to  question  legality  of  levy  or  authority 
of  officer  making  it. 

—  In  replevin  bond. 

Cited  in  Martin  v.  Gilbert,  119  N.  Y.  298,  16  A.  S.  R.  823,  23  N.  E.  813,  hold- 
ing principal  in  replevin  undertaking  estopped  to  deny  that  he  had  possession 
of  the  property;  Brown  v.  Hamil,  76  Ala.  506,  holding  obligor  in  replevin 
bond  estopped  to  deny  defendant's  title;  Roswald  v.  Hobbie,  85  Ala.  73,  7  A.  S. 
R.  23,  4.  So.  177,  holding  bondsmen  on  replevin  bond,  estopped  from  setting  up 
adversary  claim. 

—  In  injunction  bond. 

Cited  in  Person  v.  Thornton,  86  Ala.  308,  5  So.  470,  holdini?  obligors  on  in- 
jmictiQn  bond  to  stay  suitj  estopped  to  deny  that  there  was  audi  a  suit  pending^ 

—  In  supersedeas  bond- 
Cited  in  Campbell  v.  May,  31  Ala.  667 »  holding  recital  in  supersedeai  bond  of 

authorization   thereof  by  court,  sufficient  evidence  of  fact, 

87  AM.  DEC.  744,  PAYXE  v.  MOBII.E,  4  Al.A.   3SS. 
What  constitutes,  and  validity  of,  asslf^imcnt. 

Cited  in  Conway  v.  Cutting,  51  H,  H.  40T,  holding  a  written  order  by  a 
creditor  on  his  debtor,  requesting  him  to  pay  a  third  peraon*  an  equitable  as- 
signment of  a  chose  in  action^  which,  when  accepted,  law  will  enforce. 

Cited  in  reference  note  in  42  A.  D.  261,  as  to  when  assignniept  of  debt  ia 
prfect  as  against  sub&equent  attaching  creditor. 

Cited  in  note  in  61  A.  D.  3C3,  on  draft  as  assignment. 
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iters,  void;   Crosby  v.  Huston,  1  Tex.  203,  holding  great  excess  of  mortgaged 
property  in  value  over  amount  of  debt,  evidence  tending  to  show  fraud. 

Distinguished  in  Pope  v.  Wilson,  7  Ala.  690,  holding  deed  to  trusty  not  showing 
on  its  face  that  other  creditors  may  be  prejudiced  by  it,  not  fraudulent  per  se; 
Hughes  V.  Cory,  20  Iowa,  399,  holding  mortgage  not  fraudulent  on  its  face,  be- 
cause mortgagor  reserved  right  to  sell  in  course  of  retail  trade,  keeping  stock 
however  up  to  its  present  value. 
«- Assignments  for  benefit  of  creditors  generally. 

Cited  in  Caton  v.  Mosely,  25  Tex.  374,  holding  assignment  for  creditors  which 
does  not  disclose  names  of  creditors  nor  amounts  due  them  invalid;  Willey  v. 
Reynolds,  2  Ind.  Terr,  350,  51  S.  W.  972,  holding  deed  of  assignment  not  void 
merely  because  assignor  omitted  to  state  amount  due  >from  him  to  each  of  his 
preferred  creditors;  Polkinghorne  v.  Martinez,  65  Miss.  272,  3  So.  742,  holding 
assignment  for  l>E!n!^fit  of  creditors  void,  wlikli  confers  an  assignee  unre<*t rained 
discretion  regarding  time  of  payment  j  West  v,  SnodgrgS!*,  17  Ala.  549,  holding 
aasigniTJont  far  benefit  of  creditors  which  is  not  absolute  and  uneonditioiifll,  void. 

Cited  in  reference  notes  in  42  A.  D,  &92,  as  to  when  a^Fiignment  for  creditors 
Is  void;  75  A.  S.  R.  810,  on  validity  of  a^jaignmcnt  for  beueJit  of  ereditora;  44 
A,  D.  228,  on  vaJidity  of  assignment  for  benefit  of  certam  creditors  and  the 
necessity  of  asBent  thereto. 

Cited  ill  nott»8  in  J 3  L.R.A.  693^  on  effect  of  recitals  of  aa^igiaments ;  37  L.  ed. 
U.  S.  369;  on  void  a«4signment  for  benefit  of  creditors;  57  A.  D*  505j.  506^  on 
invalidity  of  assignment  for  creditors  containing  elaiise  giving  trustee  autbonty 
to  sell  on  credit;  58  A,  8.  R.  83,  on  efl'ect,  on  aasignmeot  for  creditors,  of  ex- 
cessive power**  or  inimimities  to  aasigtiee;  23  L.R.A.  578.  oti  right  of  aBsigiipe  tor 
creditors  to  compromise  claim;  24  L.R.A.  36i?,  on  necessity  of  acceptance  of 
asaignment  or  deed  of  trust  for  creditors. 

Distinguished  in  Joel  Bailey  Davis  LU  v.  AuguatuSt  105  Va,  843,  5-t  S.  E.  9S5. 
holding  nsfligtiment  for  benefit  of  creditors  not  invalid  because  assigneea  were 
given  authority  to  compromise  disputed  claims, 

—  Assignments  rei'er\'inic  henoflts  gcni?r)iIJy  to  a^^sli^nor. 

Cited  in  Baldwin  v,  Peet,  22  Tex.  708,  75  A.  D.  806;  Montgomery  v.  Kirksejr. 
26  Ala.  172, — holding  asaignment  of  all  his  propertj*  by  an  insolvent  for  the 
benefit  of  certain  preferred  creditors,  which  reserves  benefits  to  assignor,  invalid. 

Distinguished  in  Hatton  y,  Jordan,  20  Ala.  2G6,  on  effect  of  assignor,  in  an  as- 
aignment  for  benefit  of  creditors,  reaerving  benefita  for  himeelf. 

—  Asslgiiifi^nts   [>roYJdlng   for   ass  lienor's   pos^^ession   or  cotiU-ol, 

Cited  in  VVa pies- Flatter  Co.  v.  Low,  4  C.  C.  A.  205,  10  LT.  B.  App.  704,  54  Fed. 
93,  holding  asaisrinient  for  benefit  of  creditors  which  does  not  fix  rights  of  par- 
ties but  leaves  control  in  handi  of  aasi|;[nor,  voidj  Abercrombie  v.  Bradford^  IG 
Ala.  560,  holding  assigoment  for  benefit  of  creditors  not  rendered  invalid  merely 
hecauae  aBsljinor  stipulatpd  for  possession  pending  favorable  chance  to  sell : 
Carlton  v.  Baldwin,  22  Tex.  724;  Pierson  v.  Manning.  2  Mich,  445,— bolding  that 
asfligntnents  for  benefit  of  creditors  should  fix  rights  of  parties  definitely  and 
leave  notbinR-  to  discretion  or   future  control  of  assignor. 

Cited  in  reference  note  in  72  A.  D.  415,  on  effect  of  attempt  by  assignor  to 
exercise  control  over  effects  assigned  for  benefit  of  creditors^ 

—  Af^Hlg-nmcnts  rcqulrinj?  relonsts  rrom  creditors. 

Cited  in  Grimahaw  v-  Walker,  12  Ala.  101^  holding  assignmerit  of  all  insolvent's 
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•-Necessity  of  presence  of  goods  at  sale. 

Cited  in  Brock  v.  Berry,  132  Ala.  96,  90  A.  S.  R.  896,  31  So.  517,  holding  that 
•ales  of  personalty  under  process  should  always  take  place  near  where  it  is,  so 
that  bidders  may  examine  it ;  Morrow  v.  McGregor,  49  Ark.  67,  4  S.  W.  49,  holding 
that  a  cotton  gin  and  ginhouse,  though  treated  as  personalty,  partake  sufficiently 
of  nature  of  fixtures  that  sale  thereof,  when  they  were  not  present,  is  not  void; 
Abrams  v.  Johnson,  65  Ala.  465,  holding  that  to  attach  personalty  officer  must 
have  it  in  view  and  exercise  such  dominion  over  it  that,  but  for  the  protection 
of  his  process  he  would  be  a  trespasser. 

Cited  in  reference  note  in  49  A.  D.  406,  on  necessity  for  presence  of  "goods  at 
execution  sale. 

87  AM.  DEC.  758,  WOODWARD  ▼.  HARBIN,  4  ALA.  534. 
Amendment  of  return. 

Cited  in  Hodges  v.  Laird,  10  Ala.  678,  holding  that  amendment  of  sherLOTB 
return  operates  as  if  made  in  the  first  instance  notwithstanding  pendency  of  suit 
against  sheriff;  McMichael  v.  Branch  Bank,  14  Ala.  496,  holding  that  return  of 
sheriff  on  execution  that  it  was  satisfied  may  be  set  aside  on  motion  on  proof 
of  its  falsity;  Governor  v.  Bancroft,  16  Ala.  605,  holding  that  sheriff  may  amend 
his  return  on  writ  of  execution  on  application  to  court  issuing  it,  but  not  in  a 
suit  against  him  by  plaintiff  based  on  a  liability  fixed  on  him  by  the  return; 
McArthur  v,  Carrie,  32  Ala.  75,  70  A.  D.  529,  holding  that  court  may  permit  ' 
sheriff  to  amend  his  return  to  make  it  speak  the  truth  when  no  rights  are 
vested;  Gavitt  v.  Doub,  23  Cal.  78,  holding  that  court  should  exercise  liberality 
in  allowing  sheriff  to  amend  returns  to  conform  to  facts. 

Cited  in  reference  notes  in  70  A.  D.  779;  19  A.  S.  R.  901,— on  amendment  of 
officer's  return. 

Cited  in  note  in  13  A.  D.  177,  on  time  for  application  to  amend  return  to 
writ. 

Defenses  admissible  witbout  being  specially  pleaded. 

Cited  in  note  in  69  A.  D.  705,  as  to  what  defenses  are  or  are  not  admissible 
unless  specially  pleaded. 

87  AM.  DEC.  757,  SATRE  v.  CRAIG,  4  ARK.   10. 
Dependent  and  Independent  covenants. 

Cited  in  Mayers  v.  Rogers,  5  Ark.  417;  Loud  v.  Pomona  Land  &,  Water  Co.  153 
U.  S.  564,  38  L.  ed.  822,  14  Sup.  Ct.  Rep.  928,— holding  that  where  vendee 
agrees  to  pay  instalments  at  fixed  times  and  vendor  to  give  a  deed  when  wholly 
paid,  these  covenants  are  independent,  and  vendor  may  sue  for  instalments  without 
first  giving  deed. 

Cited  in  reference  notes  in  40  A,  D.  588,  on  independent  covenants;  97  A.  D, 
fiOS,  on  what  are  independent  covenftutfl;  44  A.  D-  54tt,  on  conveyance  of  premiBOH 
and  payment  of  eoiiaidprntion  as  dependent  covunants;  97  A.  D.  508,  on  neeef^sity 
of  full  performance  where  covenants  are  independent  in  order  to  sustain  action 
thereon. 

37  AM.  DEC.  :«1,  McFAKLAXn  v.  8TATE  BANK,  4  ARK.  14, 

Followed  without  dii^ciisaion   in  Murphy  v.  State  Bnnk^  7  Ark.  57. 
C^nclusiveneRS  of  decisions, 

C  ited  iti  rpferc^nt'p  noti^j^  in  U  A.  D.  540;  72  A.  S,  R,  457,— on  doetHfjo  of  atar^ 
dfcitfifi :  55  A   D.  38*1.  on  how  far  decision  is  nuthciritv. 
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Cited  in  reference  notes  in  45  A.  D.  47,  as  to  when  demand  must  be  made 
upon  principal  debtor  and  notice  given  to  guarantor  in  order  to  hold  the  latter; 
45  A.  D.  236,  on  necessity  of  demand  and  notice  to  charge  guarantor;  59  A.  D 
345,  on  necessity  for  notice  of  nonpayment  to  guarantor;  60  A.  D.  605; 
70  A.  D.  237, — as  to  whether  guarantor  is  entitled  to  notice  of  principal's  default. 

Cited  in  notes  in  56  A.  D.  619,  on  duty  to  give  guarantor  notice  of  credit  given; 
105  A.  S.  R.  518,  on  necessity  of  notice  to  guarantor  of  default  of  principal 
obligor;  20  L.R.A.  262,  on  necessity  of  notice  of  default  to  bind  guarantor  of 
payment  of  note;  16  L.R.A.(N.S.)  377,  on  necessity  of  notice  of  acceptance  to 
bind  one  executing  prospective  continuing  guaranty. 


87  AM.  DEC.  7  78,  OBAUGH  v.  FINN,  4  ARK.  110. 
'What  constitutes  libel  or  slander. 

Cited  in  reference  notes  in  14  A.  S.  R.  878,  on  what  is  libel;  94  A.  D.  461,  as 
to  what  words  are  libelous;  18  A.  S.  R.  521,  on  actionable  words  in  libel;  76  A. 
D.  282,  on  actionability  of  written  words,  though  not  actionable  if  spoken ;  52  A.  D. 
770,  on  actionability  of  publication  of  writing  calculated  to  reflect  shame  and 
disgrace  on  another  or  to  hold  him  up  to  ridicule,  hatred,  and  contempt. 

Cited  in  notes  in  9  E.  R.  C.  34,  15,  on  distinction  between  libel  and  slander; 
67  A.  S.  R.  310,  on  what  is  libelous;  116  A.  S.  R.  804,  on  rule  respecting  words 
libelous  per  ae;  116  A.  S.  R.  816,  on  character  of  words  as  libelous  per  ae  which 
impute  lack  of  knowledge,  skill,  or  integrity  in  regard  to  business. 
Assessment  of  damages  on  Interposition  of  demurrer  to  evidence. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Templeton,  87  Tex.  42,  26  S.  W.  1066, 
on  practice  regarding  assessment  of  damages  when  d«^murrer  to  evidence  is  in- 
terposed; Hanover  F.  Ins.  Co.  v.  Lewis,  23  Fla.  193,  1  So.  863,  holding  that, 
on  overruling  a  demurrer  to  evidence,  the  judge  cannot  assess  plaintifTs  damages, 
but  before  discharging  jury  should  require  them  to  assess  damages  conditionally, 
or  if  he  discharges  original  jury,  should  call  another  jury  to  assess  damages. 

87  AM.  DEC.  777,  McLAIN  v.  CARSON,  4  ARK.   164. 

Proper  and  necessary  parties  in  action  by  or  against  partnership. 

Cited  in  Hicks  v.  Branton,  21  Ark.  186;  Burgen  v.  Dwinal,  11  Ark.  314, — ^holding 
that  under  Arkansas  statute  one  having  a  cause  of  action  against  a  partnership 
may  sue  one  or  more  partners  at  his  election. 

Cited  in  notes  in  46  A.  D.  447 ;  54  A.  D.  ^03,  332, — on  equity  regarding  part- 
nership debts  as  joint  and  several. 
—  After  death  of  one  partner. 

Cited  in  Hargadine  v.  Gibbons,  45  Mo.  App.  460,  holding  that  on  death 
of  one  partner  the  survivor  is  the  proper  party  to  bring  suit  to  collect  debts  due 
firm ;  Poppleton  v.  Jones,  42  Or.  24,  69  Pac.  919,  holding  that  a  creditor  of  a  firm, 
on  death  of  one  partner,  may  sue  survivor  without  attempting  to  collect  from 
estate  of  deceased;  Doggett  v.  Dill,  108  111.  560,  48  A.  R.  665,  holding  that 
every  holder  of  partnership  debt  may,  on  death  of  one  partner,  resort  to  surviving 
partner  or  assets  of  deceased  parttjer  at  lii^  fli?<^tion;  Hess  v.  I^wrev,  122  ItitJ. 
S25,  17  A,  S.  R.  355,  7  L.R.A.  00,  23  N.  E.  156,  holding  that  a^Jtlon  for  malpractice 
agaiTigtt  two  physicians  as  partners,  on  the  death  of  one,  may  be  prosecuted  to 
jildgni(*nt  against  the  other. 

Cited  in  note  in  77  A.  D,  114,  on  proccedingB  to  enforce  partnership  liability 
vbere  one  of  the  purtnura  has  died* 
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